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AN ACT # create 125.33 (10) of the statutes; relating to: compensation of

fermented malt beverages wholesalers for termination of distribution rights.

Analysis by the Legislative Reference Bureau

Under current law, a brewer or out—of-state shipper may sell fermented malt
beverages (beer) only to a wholesaler. A wholesaler is a person who holds a license
to sell beer to retailers and to other wholesalers.

Currently, under the Wisconsin Fair Dealership Law (WFDL), which applies to
most types of product distributors, a distributor who operates under a contract or
-agreement, expressed or implied, with a product supplier (known as the “grantor”)
for distribution of the grantor’s products, and that maintains a sufficiently close
continuing financial interest (“community of interest”) with the grantor, is
considered a “dealer.” A dealer may not have its distribution rights terminated,
cancelled, not renewed, or substantially changed in terms of . competitive
circumstances without good cause. The burden of establishing good cause lies with
the grantor. “Good cause” means failure by the dealer to comply substantially with
essential and reasonable requirements imposed, or sought to be imposed, upon the
dealer by the grantor, which requirements are not discriminatory as compared to
their application by the grantor to other similarly situated dealers. “Good cause” also
means bad faith by the dealer in carrying out the grantor’s distribution business. A
grantor must also provide a dealer with notice of an intent to terminate, cancel, fail
to renew, or substantially change the competitive circumstances of the dealer’s
distribution rights, and the dealer is entitled to an opportunity to cure any deficiency
alleged by the grantor. A grantor that terminates, cancels, fails to renew, or
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substantially changes the dealer’s distribution rights without good cause may be
held liable, and injunctive relief preventing the grantor’s actions may be obtained.
Under the WFDL, there is a special category of dealerships for wholesalers of
intoxicating liquor and, for this special category, the intoxicating liquor wholesaler
does not need to show a “community of interest” with the grantor to be considered
a dealer. There is no special category of dealership under the WFDL for beer
wholesalers, but beer wholesalers who qualify under the general provisions of the
WEDL may obtain relief under the WFDL. ’
This bill provides beer wholesalers with certain protections of distribution
rights in addition to those afforded under the WFDL. With limited exceptions, the
bill provides wholesalers with compensable and perpetual rights to the brands of
beer they currently distribute within the territory of current distribution. Under the
bill, with the exceptions described below, if a brewer or out-of-state shipper
terminates an agreement for distribution of a brand of beer within a territory and
chooses to have its brand of beer distributed in the same territory by a different
wholesaler, the successor wholesaler must compensate the terminated wholesaler
for the fair market value of the distribution rights for the territory without time
limitation on projected future value. If the terminated wholesaler and successor
wholesaler cannot agree on the amount of compensation to be paid to the terminated
wholesaler, upon demand of either party, the dispute must be submitted for binding
arbitration, which must generally be conducted within 90 days of the demand for
arbitration. Any award of compensation by the arbitrator must be paid within 30
days of the arbitrator’s decision, and the parties must each pay an equal share of the
costs of arbitration. Under the exceptions, a successor wholesaler is not required to
compensate a terminated wholesaler if: the brewer or out—of-state shipper already
compensated the terminated wholesaler for distribution rights by means of a
negotiated settlement; the brewer or out-of-state shipper terminated the
wholesaler’s agreement for material fraudulent conduct or substantial
misrepresentations, conviction of a felony crime, or knowing distribution of products
outside the terminated wholesaler’s authorized territory; or the terminated
wholesaler qualifies under the criteria for seeking relief under the WFDL. A
terminated wholesaler may seek both the relief provided in the bill through
arbitration and relief under existing provisions of the WEFDL, but may not receive
compensation under both. If a terminated wholesaler files a declaratory judgment
action to determine whether the terminated wholesaler qualifies under the criteria
for seeking relief under the WFDL and also seeks relief as provided in the bill, the
arbitration proceeding shall be stayed if it has commenced, or delayed if not yet
commenced, pending a determination in the declaratory judgment action, and any
decision in the declaratory judgment action shall be binding in the arbitration.
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A violation of the provisions of the bill is enforceable only between the parties

and may not result in any penalty or other action against a wholesaler or
wholesaler’s license.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 125.33 (10) of the statutes is created to read:

125.33 (10) COMPENSATION FOR TERMINATION OF WHOLESALER DISTRIBUTION
RIGHTS. (a) In this subsection:

1. “Brand” means any word, name, group of letters, symbols, or combination
thereof, including the name of the brewer if the brewer’s name is also a significant
part of the product name, adopted and used by a brewer to _ideimtif‘y a specific
fermep‘ped_ malt beverage pfoduct énd to disfinguish that. produbt from other
fermented malt beverages produced by that brewer orother brewers. -

2. “Discontinued brand” means, with respect to a terminated wholesaler, any
brand of fermented malt beverages‘ for which a bré§ver, »‘brewer’s ‘age‘nt, of holder of
an out—of-state shipper’s permit has terminated, cancelled, or failed to renew an
agreerﬁent, whether oral or written, with the Whple_sale_r to supply that brand.

3. “Successor wholesaler” means any wholesaler who enters into an agreement,
whether oral or written, to obtain a supply of a brand of fermented malt beverages
from a brewer, brewer’s agent, or holder of an out—of-state shipper’s permit Within
2 years of the date that the brewer, brewer’s agent, or holder of an out-of-state
shipper’s permit has terminated, cancelled, or failed to ren;ew an agreement,
whether oral or written, with a terminated Wholesal_erv to supply ‘tlnl_\at_ same brand of

fermented malt beverages for distribution within, in whole or in part, the same

territory.
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4. “Terminated wholesaler” means a wholesaler with whom a brewer, brewer’s
agent, or holder of an out-of-state shipper’s permit has terminated, cancelled, or
failed to renew an agreement, whether oral or written, to supply a brand of fermented
malt beverages to that wholesaler.

(b) Except as provided in par. (c) and subject to pars. (d) and (e), a successor
wholesaler shall compensate a terminated wholesaler for the fair market value of the
terminated wholesaler’s distribution rights to any discontinued brand of fermented
malt beverages assumed by the successor wholesaler for the same territory. If the
terminated wholesaler’s distribution rights to any discontinued brand of fermented
malt beverages are divided among 2 or more successor wholesalers, each successor
wholesaler shall compehsate the terminated}whqle/s:élgr If‘or‘the fa1r ma.rket vglue of
the distribution rights to any discontinued brand of f_ennehfed maif beverages
assumed by that successor wholesaler for the applicable part of the same territory.

(¢) A successor Wholesaler is not required to éhnﬁpensate a terminated
wholesaler under par. (b) if any of the followmg apply

1. The terminated Wholesaler has been compensated through a negotlated
settlement, by the brewer, brewer’s agent, or holder of an out—pf—state shipper’s
permit for the discontinued brand. | o

2. The terminated wholesaler’s agreement was terminated, cancelled, or not
renewed for any of the following reasons:

a. The wholesaler or a principal of the wholesaler engaged in material
fraudulent conduct or made substantial misrepresentations in its dealings with the
brewer, brewer’s agent, or holder of an out—of-state shjpper’s permit or with others

regarding any brand of the brewer, brewer’s agent, or holder of an out—of-state

shipper’s permit.




© ® X O T o W N e

[ I B T e e e S e S o S S G WO G ey

' 2008 - 2004 Legislature -5- | LRB-4061/1

ARG kjf'pg
BILL | SEcTION 1

b. The wholesaler or a principal of the wholesaler was convicted of, or pleaded
no contest to, a felony crime. |

c. The wholesaler or a principal of the wholesaler knowingly distributed any
brand of the brewer, brewer’s agent, or holder of an out-of-state shipper’s permit
outside the territory authorized by the brewer, brewer’s agent, or holder of an
out—of-state shipper’s permit for distribution of the brand.

3. Subject to par. (e), the terminated wholesaler is a dealer, as defined in s.
135.02 (2), whose business relationship as to any discontinued brand constitutes a
dealership, as defined in s. 135.02 (3) (a).

(d) If a terminated wholesaler and a successor wholesaler agree to the fair
market value of the terminated wholesaler’s distribution rights to any discontinued
brand of fermented malt beverages assumed by the successor wholesaler for the
same territory, the successor wholesaler shall pay the agreed upon sum to the
terminated wholesaler within 30 days of the date on which the parties reach the
agreement. If the parties cannot agree on the compensation due to the terminated
wholesaler, upon demand of either party, the parties shall submit their dispute for
binding arbitration, subject to ch. 788, under thg_qqmmercial arbitration rules of the
American Arbitration Association if possible or, if not possible, by a nationally
r.ec’ognized arbitration~ association. The arbitration shall be conducted on an
expedited basis to the extent an expedited proceeding is available. Subject to par. (e),
the arbitration shall be conducted within 90 days of the date that any party provides
the other party with written demand for b1nd1ng arbltratlon unless th1s time period
is extended by mutual agreement of the parties or by the arbitrator. If the arbitrator
awards compensation to the terminated wholesaler under this paragraph, the

successor wholesaler shall pay the awarded compensation to the terminated
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wholesaler within 30 days of the date of the arbitrator’s decision. The terminated
vwholesaler and the successor wholesaler shall each pay an equal share of the costs
of arbitration. | |

(e) 1. Notwithstanding par. (c) 3. and subject to subd. 2., a terminated
wholesaler may seek relief under both this subsection and ch. 185 but may not
receive compensation under both this subsection and ch. 135. A terminated
wholesaler who receives compensation under this subsection may not subsequently
receive compensation or obtain injunctive relief under s. 135.06 or 135.065.

2. A terminated wholesaler may seek a declaratory judgment as to whether it
is a dealer, as defined in s. 135.02 (2), whose business relationship as to any
discontinued brand constitutes a dealershlp, as deﬁned in s 135 02 (3) (a) and a
demsmn in such a declaratory judgment action shall be b1nd1ng in any arb1trat1on
under par. (d). If a declaratory judgment action is ﬁled to determlne Whether the
terminated wholesaler may obtain relief under ch. 135, the time period speciﬁed in
par. (d) for conducting arbitration shall be extended Whlle the declaratory Judgment
action is pending, and, if arbitration has already commenced the arbitration
proceeding shall be stayed while the declaratory judgment action is pending.

(f) Notwithstanding s. 125.11, 125.12, 125.14, and 125.145, a violation of this
subsection shall not be enforceable by the department or any law enforcement officer,
and may not result in any penalty under s. 125.11 or action against a license under
s. 125.12.

SECTION 2. Initial applicability.

(1) This act first applies to agreements terminated, cancelled,‘cr not renewed

on the effective date of this subsection.

- Dl




DRAFTER’S NOTE LRB-

FROM THE ARG:Kjfpgy
LEGISLATIVE REFERENCE BUREAU
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This bill does not require that a “successor wholesaler” be given any notice when it
enters into a distribution agreement with a brewer, brewer’s agent, or holder of an
out—of-state shipper’s permit that the successor wholesaler may potentially be liable
to a terminated wholesaler under this provision. Is this consistent with your intent?

The initial applicability provision applies the bill to all brewer-wholesaler agreements
terminated, cancelled, or not renewed after the bill’s effective date. This means that
the bill would apply immediately to existing agreements. If you would like a “phase
in” so that the bill only applies to new agreements formed after the bill’s effective date,

the initial applicability provision could be revised to apply only to agreements entered
into after the bill becomes effective.

The bill makes some changes to the language proposed in the drafting instructions to
create more consistency between the terms used within the bill and more consistency
with terms used elsewhere in the statutes and to reduce ambiguity.

This bill may significantly restrict businesses’s freedom to contract in a competitive
manner and, to the extent it is applied to existing contracts, may be subject to challenge
on the basis of impairment of existing contractual obligations. Under the bill, a brewer
that has the right under an existing contract to terminate the contract with a
wholesaler for cause or to decide not to renew the contract upon the expiration of the
contract term may, as a practical matter, be unable to exercise these contract rights
because severing ties with the wholesaler would require the replacement wholesaler
to pay the terminated wholesaler for lost business in perpetuity and this may make it
impossible for the brewer to find a replacement wholesaler, thus forcing the brewer to
continue the business relationship it is otherwise entitled to (and wants to) sever.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us
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February 11, 2004

ATTN: Judi Rhodes-Engels

This bill does not require that a “successor wholesaler” be given any notice when it
enters into a distribution agreement with a brewer, brewer’s agent, or holder of an
out—of-state shipper’s permit that the successor wholesaler may potentially be liable
to a terminated wholesaler under this provision. Is this consistent with your intent?

The initial applicability provision applies the bill to all brewer—wholesaler agreements
terminated, cancelled, or not renewed after the bill’s effective date. This means that
the bill would apply immediately to existing agreements. If you would like a “phase
in” so that the bill only applies to new agreements formed after the bill’s effective date,

the initial applicability provision could be revised to apply only to agreements entered
into after the bill becomes effective.

The bill makes some changes to the language proposed in the drafting instructions to
create more consistency between the terms used within the bill and more consistency
with terms used elsewhere in the statutes and to reduce ambiguity.

This bill may significantly restrict businesses’s freedom to contract in a competitive
manner and, to the extent it is applied to existing contracts, may be subject to challenge
on the basis of impairment of existing contractual obligations. Under the bill, a brewer
that has the right under an existing contract to terminate the contract with a
wholesaler for cause or to decide not to renew the contract upon the expiration of the
contract term may, as a practical matter, be unable to exercise these contract rights
because severing ties with the wholesaler would require the replacement wholesaler
to pay the terminated wholesaler for lost business in perpetuity and this may make it
impossible for the brewer to find a replacement wholesaler, thus forcing the brewer to
continue the business relationship it is otherwise entitled to (and wants to) sever.

Aaron R. Gary
Legislative Attorney
Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us
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2003 BILL

reate 125.33 (10) of the statutes; relating to: compensation of

fermented malt beverages wholesalers for termination of distribution rights.

Analysis by the Legislative Reference Bureau

Under current law, a brewer or out—of-state shipper may sell fermented malt
beverages (beer) only to a wholesaler. A wholesaler is a person who holds a license
to sell beer to retailers and to other wholesalers.

Currently, under the Wisconsin Fair Dealership Law (WFDL), which applies to
most types of product distributors, a distributor who operates under a contract or
agreement, expressed or implied, with a product supplier (known as the “grantor”
for distribution of the grantor’s products, and that maintains a sufficiently close
continuing financial interest (“community of interest”) with the grantor, is
considered a “dealer.” A dealer may not have its distribution rights terminated,
cancelled, not renewed, or substantially changed in terms of competitive
circumstances without good cause. The burden of establishing good cause lies with
the grantor. “Good cause” means failure by the dealer to comply substantially with
essential and reasonable requirements imposed, or sought to be imposed, upon the
dealer by the grantor, which requirements are not discriminatory as compared to
their application by the grantor to other similarly situated dealers. “Good cause” also
means bad faith by the dealer in carrying out the grantor’s distribution business. A
grantor must also provide a dealer with notice of an intent to terminate, cancel, fail
to renew, or substantially change the competitive circumstances of the dealer’s
distribution rights, and the dealer is entitled to an opportunity to cure any deficiency
alleged by the grantor. A grantor that terminates, cancels, fails to renew, or
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substantially changes the dealer’s distribution rights without good cause may be
held liable, and injunctive relief preventing the grantor’s actions may be obtained.
Under the WFDL, there is a special category of dealerships for wholesalers of
intoxicating liquor and, for this special category, the intoxicating liquor wholesaler
does not need to show a “community of interest” with the grantor to be considered
a dealer. There is no special category of dealership under the WFDL for beer
wholesalers, but beer wholesalers who qualify under the general provisions of the
WFDL may obtain relief under the WFDL,.

This bill provides beer wholesalers with certain protections of distribution
rights in addition to those afforded under the WFDL. With limited exceptions, the
bill provides wholesalers with compensable and perpetual rights to the brands of
beer they currently distribute within the territory of current distribution. Under the
bill, with the exceptions described below, if a brewer or out-of-state shipper
terminates an agreement for distribution of a brand of beer within a territory and
chooses to have its brand of beer distributed in the same territory by a different
wholesaler, the successor wholesaler must compensate the terminated wholesaler
for the fair market value of the distribution rights for the territory without time
limitation on projected future value. If the terminated wholesaler and successor
wholesaler cannot agree on the amount of compensation to be paid to the terminated
wholesaler, upon written demand of either party, the dispute must be submitted for
binding arbitration, which must generally be conducted within 90 days of the
demand for arbitration. Any award of compensation by the arbitrator must be paid
within 30 days of the arbitrator’s decision, and the parties must each pay an equal
share of the costs of arbitration. Under the exceptions, a successor wholesaler is not
required to compensate a terminated wholesaler if: the brewer or out—of-state
shipper already compensated the terminated wholesaler for distribution rights by
means of a negotiated settlement; the brewer or out—of—state shipper terminated the
wholesaler’s agreement for material fraudulent conduct or substantial
misrepresentations, conviction of a felony crime, or knowing distribution of products
outside the terminated wholesaler’s authorized territory; or the terminated
wholesaler qualifies under the criteria for seeking relief under the WFDL. A
terminated wholesaler may seek both the relief provided in the bill through
arbitration and relief under existing provisions of the WFDL, but may not receive
compensation under both. A terminated wholesaler may, within a specified time
period, file a declaratory judgment action in a court of competent jurisdiction to
determine whether the terminated wholesaler qualifies under the criteria for
seeking relief under the WFDL. If the terminated wholesaler files such a declaratory
Judgment action and seeks relief as provided in the bill, the arbitration proceeding
shall be stayed if it has commenced, or delayed if not yet commenced, pending a
determination in the declaratory judgment action, and any decision in the
declaratory judgment action shall be binding in the arbitration. If no declaratory
judgment action is filed, relief under the WFDL is presumed to be unavailable unless
the responding party asserts otherwise in its written response in the arbitration, in
which event the arbitrator decides the issue. ‘
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A violation of the provisions of the bill is enforceable only between the parties

and may not result in any penalty or other action against a wholesaler or
wholesaler’s license. :

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows: S e

SECTION 1. 125.33 (10) of the statutes is created to read:

125.33 (10) COMPENSATION FOR TERMINATION OF WHOLESALER DISTRIBUTION
RIGHTS. (a) In this sﬁbsection:

1. “Brand” means any word, name, group of letters, symbols, or combination
thereof, including the name of the brewer if the brewer’s name is also a significant
part of the product name, adopted and used by a brewer to identify a specific

fermented malt beverage product and to distinguish that product from other

fermented malt beverages produced by that brewer or other brewers.

2. “Discontinued brand” means, with respect to a terminated wholesaler, any
brand of fermented malt beverages for which a brewer, brewer’s agent, or holder of
an out-of-state shipper’s permit has terminated, cancelled, or failed to renew an
agreement, whether oral or written, with the wholesaler to supply that brand.

3. “Successor wholesaler” means any wholesaler who enters into an agreement,
whether oral or written, to obtain a supply of a brand of fermented malt beverages
from a brewer, brewer’s agent, or holder of an out—of-state shipper’s permitv within
2 years of the date that the brewer, brewer’s agent, or holder of an out-of-state
shipper’s permit has terminated, cancelled, or failed to renew an agreement,
whether oral or written, with a terminated wholesaler to supply that same brand of

fermented malt beverages for distribution within, in whole or in part, the same

territory.
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4. “Terminated wholesaler” means a wholesaler with whom a brewer, brewer’s
agent, or holder of an out-of-state shipper’s permit has terminated, cancelled, or
failed to renew an agreement, whether oral or written, to supply a brand of fermented
malt beverages to that wholesaler.

(b) Except as provided in par. (c) and subject to pars. (d) and (e), a successor
wholesaler shall compensate a terminated wholesaler for the fair market value of the
terminated wholesaler’s distribution rights to any discontinued brand of fermented
malt beverages assumed by the successor wholesaler for the same territory. If the
terminated wholesaler’s distribution rights to any discontinued brand of fermented
malt beverages are divided among 2 or r110re successor wholesalers, each successor
wholesaler shall compensate the terminated Wholesaler ferthe falr marl;et value of
the distribution rights to ‘a.ny discontinued brand. of fermenfed malt beverages
assumed by that successor wholesaler for the applicable part of the same territory.

(c) A successor wholesaler is not required to compensate a terminated
wholesaler under par. (b) if any of the following apply:

1. The terminated wholesaler has been compensated, through a negotiated
settlement, by the brewer, brewer’s agent, or holder of an out—of-state shipper’s
permit for the discontinued brand.

2. The terminated wholesaler’s agreement was terminated, cancelled, or not
renewed for any of the following reasons:

a. The wholesaler or a principal of the wholesaler engaged in material
fraudulent conduct or made substantial misrepresentations in its dealings with the
brewer, brewer’s agent, or holder of an out-of-state shipper’s permit or with others
regarding any brand of the brewer, brewer’s agent, or holder of an out—of-state

shipper’s permit.
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b. The wholesaler or a principal of the wholesaler was convicted of, or pleaded
no contest to, a felony crime.

¢. The wholesaler or a principal of the wholesaler knowingly distributed any
brand of the brewer, brewer’s agent, or holder of an out—of-state shipper’s permit
outside the territory authorized by the brewer, brewer’s agent, or holder of an
out—of-state shipper’s permit for distribution of the brand.

3. Subject to par. (e), the terminated wholesaler is a dealer, as defined in s.
135.02 (2), whose business relationship as to any discontinued brand constitutes a
dealership, as defined in s. 135.02 (3) (a).

(d) If a terminated wholesaler and a successor wholesaler agree tc; the fair
market value of the terminated wholesaler’s distribution rights to any djscontinued
brand of fermented malt beverages assumed by the sﬁccessdr Wholesélér for the
same territory, the successor wholesaler shall pay the agreed upon sum to the
terminated wholesaler within 30 days of the. ‘date” on whicli the parties reach the
agreement. If the parties cannot agree on the compensation due to the terminated

wholesaler, upon written demand of either party, the parties shall submit their

- dispute for binding arbitration, subject to ch. 788, under the commercial arbitration

rules of the American Arbitration Association if possible or, if not possible, by a
nationally recognized arbitration association. The arbitration shall be conducted on
an expedited basis to the extent an expedited proceeding is available. Subject to par.
(e), the arbitration shall be conducted within 90 days of the date that any party
provides the other party with written demand for binding arbitration, unless this
time period is extended by mutual agreement of the parties or by the arbitrator. If
the arbitrator awards compensation to the terminated wholesaler under this

paragraph, the successor wholesaler shall pay the awarded compensation to the
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terminated wholesaler within 30 days of the date of the art)itrator’s decision. The
terminated wholesaler and the successor wholesaler shall each pay an equal share
of the costs of arbitration.

(e) 1. Notwithstanding par. (c) 3. and subject to subd. 2., a terminated
wholesaler may seek relief under both this subsection and ch. 185 but may not
receive compensation under both this subsection and ch. 135. A terminated .
wholesaler who receives compensation under this subsection may not subsequently
receive compensation or obtain injunctive relief under s. 135.08 or 135.065.

' 2. At any time prior to 30 days following a terminated wholesaler’s receipt from
the successor wholesaler of a written demand for arbitration under par. (d) or, if the
terminated wholesaler has ﬁrst made written demand for arbitration, at any time
prior to 30 days following receipt of the successor wholesaler s Wntten response in
arbitration, a terminated wholesaler may file a declaratory Judgment action in a
court of competent jurisdiction seeking a determination of whether it is a dealer, as
defined in s. 135.02 (2), whose business relationship as te any discontinued brand
constitutes a dealership, as defined in s. 135.02 (3) (a), such that relief may be
available under ch. 135 but, under par. (c) 3., would not be available under this
subsection. A decision in such a declaratory judgment action shall be binding in any
arbitration under par. (d). If a declaratory judgment action is filed to determine
whether the terminated wholesaler may obtain relief under ch. 135, the time period
specified in par. (d) for conducting arbitration shall be extended while the
declaratory judgment action is pending, and, if arbitration has already commenced,
the arbitration proceeding shall be stayed while the declaratory judgment action is
pending. If no declaratory judgment action is filed, there shall be a presumption in

the arbitration proceeding that par. (¢) 8. is not applicable in the arbitration
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proceeding unless the party that has not made the initial demand for arbitration
asserts in its written response in arbitration that par. (c) 3. is applicable in the
arbitration proceeding. Ifno declaratory Judgment action is filed and a party asserts

that par. (c) 8. is applicable in the arbitration proceeding, the arbitrator shall decide

the issue.
() Notwithstanding s. 125.11, 125.12,' 125.14, and 125.145, a violation of this
subsection shall not be enforceable by the department or any law enforcemenf officer,

and may not result in any penalty under s. 125.11 or action against a license under

s. 125.12.
SECTION 2. Initial applicability.

(1) This act first applies to agreements termmated cancelled or not renewed

on the effective date of this subsectlon

(END)
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8. Pages 1312 and 1313, delete SECTIONS 2827 and 2828, relocate them in
chapter 125 of the statutes and revise the language of these provisions.

Section 2813. 125.33 (10) is created to read:
1125.33 (10) COMPENSATION FOR LOSS OF BRAND

(2)1. “Brand” means any word, name, group of letters, symbols, or
combination thereof, including the name of the brewer if the
brewer’s name is also a significant part of the product name,
adopted and used by a brewer to identify a specific fermented
malt beverage product and to distinguish that product from other
fermented malt beverages produced by that brewer or other
brewers.

2. “Discontinued brand” means, with respect to a terminated
wholesaler, any brand for which a brewer, or brewer’s agent or
bholder of an out-of-state shipper’s permit has terminated,
canceled, or failed to renew an agreement, whether oral or
written, with that wholesaler to supply that brand.

3. “Successor wholesaler” means any wholesaler who enters an
agreement, whether oral or written, to obtain a supply of a brand
from a brewer a brewer’s agent or holder of an out-of-state

mt @ the brewer, the brewer’s agent of holder
of an out-of-state ‘pefmit has terminated, canceled or failed to
renew an agreement, whether oral or written, with a terminated
wholesaler to supply -that same brand of fermented malt

beverages. [ G(MEM j

4. “Terminated wholesaler” means a wholesaler with whom a
brewer, a brewer’s agent or holder of an out-of-state shipper’s
permit has canceled, terminated or failed to renew an agreement,
whether oral or written, to supply a brand of fermented malt
beverages to that wholesaler. A terminated wholesaler does not
include a wholesaler whose agreement was canceled,
terminated, or not renewed because the wholesaler or a principal
of the wholesaler (1) engaged in material fraudulent conduct or
substantial misrepresentation in its dealings with the brewer or
with others concerning the brewer’s brands; or (2) has been
convicted of or pleaded no contest to a felony; or (3) knowingly
sells the brewer’s brands outside the wholesaler’s authorized

210070-1mrv-07030ibg
senate amendment
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territory for those br{n:ﬁgr (4) assigns or attempts to assign the

assets of e Wiiclesater operation for the benefit of creditors,

“0)'3 Linstitutes bankruptcy proccedings, dissolves or liquidates the
. Wholesale operation, or becomes insolvent.

(b) A successor wholesaler shall pay the terminated wholesaler the fair
market value of the terminated wholesaler’s distribution rights to
any discontinued brand assumed by the successor wholesaler. If the
terminated wholesaler’s right to sell a discontinued brand is divided
among (wo or more successor wholesalers, each successor
wholesaler shall pay the terminated wholesaler the fair market value

of the distribution rights to the discontinued brand obtained by that

successor wholesaler. / In no event shall a terminated wholesaler

ive compensation from a brewer and from the successor
wholesaler in excess of the fair market value of the discontinued
brand; the compensation due the terminated wholesaler for the fair
market value of the discontinued brand is to be reduced by any

.amounts paid by the brewer to the terminated wholesaler. This

subparagraph shall not apply if the terminated wholesaler has been

compensated in accordance with its agreement with the brewer.

(c) The terminated wholesaler and the successor wholesaler may agree

to a fair market value of the terminated wholesaler’s business

related to a discontinued brand and the successor wholesaler shall

pay that sum to the terminated wholesaler within 30 days after the

date that the parties agree on the fair market value. If the parties

cannot agree on the compensation due the terminated wholesaler,

the parties shall submit their dispute to binding arbitration subject to

the expedited process under the commercial arbitration rule of the
_American Arbitration Association. The arbitration shall
\ within 90 days after the sficcessor wholesaler obtains rights to
\ @V ] Teceive a Supply of a brand of fermiented malt beverages) that is a
U ( discontinued brand, of the terminated wholesaler, unless extended
by the parties or the arbitration. The terminated wholesaler and the

successor wholesaler shall each pay 50% of the costs of arbitration.

(d) This subsection does not apply to any business relationship to
~ which ch. 135 applies.

(End)

210070-) mrv-070301bg
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AN ACT ¢to create 125.33 (10) of the statutes; relating to: compensation of

fermented malt beverages wholesalers for termination of distribution rights.

Analysis by the Legislative Reference Bureau

Under current law, a brewer or out—of-state shipper may sell fermented malt
beverages (beer) only to a wholesaler. A wholesaler is a person who holds a license
to sell beer to retailers and to other wholesalers.

Currently, under the Wisconsin Fair Dealership Law (WFDL), which applies to
most types of product distributors, a distributor who operates under a contract or
agreement, expressed or implied, with a product supplier (known as the “grantor”)
for distribution of the grantor’s products, and that maintains a sufficiently close
continuing financial interest (“community of interest”) with the grantor, is
considered a “dealer.” A dealer may not have its distribution rights terminated,
cancelled, not renewed, or substantially changed in terms of competitive
circumstances without good cause. The burden of establishing good cause lies with
the grantor. “Good cause” means failure by the dealer to comply substantially with
essential and reasonable requirements imposed, or sought to be imposed, upon the
dealer by the grantor, which requirements are not discriminatory as compared to
their application by the grantor to other similarly situated dealers. “Good cause” also
means bad faith by the dealer in carrying out the grantor’s distribution business. A
grantor must also provide a dealer with notice of an intent to terminate, cancel, fail
to renew, or substantially change the competitive circumstances of the dealer’s
distribution rights, and the dealer is entitled to an opportunity to cure any deficiency
alleged by the grantor. A grantor that terminates, cancels, fails to renew, or
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substantially changes the dealer’s distribution rights without good cause may be
held liable, and injunctive relief preventing the grantor’s actions may be obtained.
Under the WFDL, there is a special category of dealerships for wholesalers of
intoxicating liquor and, for this special category, the intoxicating liquor wholesaler
does not need to show a “community of interest” with the grantor to be considered
a dealer. There is no special category of dealership under the WFDL for beer
wholesalers, but beer wholesalers who qualify under the general provisions of the
WFDL may obtain relief under the WFDL.
This bill provides beer wholesalers with certain protections of distribution
rights in addition to those afforded under the WFDL. With limited exceptions, the
bill provides wholesalers with compensable and perpetual rights to the brands of
beer they currently distribute within the territory of current distribution. Under the
bill, with the exceptions described below, if a brewer or out—of-state shipper
terminates an agreement for distribution of a brand of beer within a territory and
- chooses to have its brand of beer distributed in the same territory by a different
wholesaler, the successor wholesaler must compensate the terminated wholesaler
for the fair market value of the distribution rights for the territory without time
limitation on projected future value. If the terminated wholesaler and successor
P wholesaler cannot agree on the amount of compensation to be paid to the terminated clj
wholesaler, upon written demand of either party, the dispute must be submitted for ¢ormn
> binding arbitration, which must generally be (gadaétad-within 90 days efthe ‘
- eerrEndioParbitPatiely Any award of compensation by the arbitrator must be paid
& CU within 30 days of the arbitrator’s decision, and the parties must each pay an equal
5 share of the costs of arbitration. Under the exceptions, a successor wholesaler is not
Qvl [ required to compensate a terminated wholesaler if: the brewer or out—of-state
7 7 shipper a
rpedns ot

ymd!/ an

ready)compensated the terminated wholesaler for distribution rightsﬁ om reemt ot

— o Fol & Hegptinted spitlewomgthe brewer or out—of-state shipper terminated the
wholesaler’s agreement for material fraudulent conduct or substantial

'/7/ “'\\ misrepresentations, conviction of a felony crime, knowing distribution of products

[ pastr’ outside the terminated wholesaler’s authorized territoryf)er the terminated

%AML '/ wholesaler qualifies under the criteria for seeking relief under the WFDL. (2

M fferml ed wholesdler may segk both the Telief prowrded in the bill T rough

relief undep-eXisting 111)‘9)&&’1’&?3 oftlie WFDL, may not regéive

th, A tegyjrrated whel€saler may, within a Mme

atory judgnient actie 3 in a court of dmpetent jurigdiction to

ther the términated”wholesaler qualffies under t fo

i ef undsg,t e WFDL.-If the terminated wholesaler files ith a declaratory |

ent actigrand s:?féi/ef as provided j#f the bill, the arpitration ;}rﬁt%kea(;‘ing ;

shall be stayed if i}? commenced, or defayed if not yet edmmenced
deter;pi‘nation in aF

<

€ } . 0 declaratgfgr
‘Judgment getion is filed, relief undef the WFDL is prest available ugless |
the respending party asserts offferwise in its writtef response ir'the arbitragion, in

which event the arbitrgttor/ cides the issue.
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/A violation gfthe provisions df the bill is enférceable only betwoon the
may not fesult in any/{élalty or oth€ér action st a :yh’tﬂfs/

partigs )
al/ef);;"
holesaler’s ficense:

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 125.33 (10) of the statutes is created to read:

125.33 (10) COMPENSATION FOR TERMINATION OF WHOLESALER DISTRIBUTION
RIGHTS. (a) In this subsection:

1. “Brand” means any word, name, group of letters, symbols, or combination
thereof, including the name of the brewer if the brewer’s name is also a significant
part of the product name, adopted and used by a brewer to identify a specific
fermented malt beverage product and to distinguish that product from other
fermented malt beverages produced by that brewer or other brewers.

2. “Discontinued brand” means, with respect to a terminated wholesaler, any
brand of fermented malt beverages for which a brewer, brewer’s agent, or holder of
an out-of-state shipper’s permit has terminated, cancelled, or failed to renew an
agreement, whether oral or written, with the wholesaler to supply that brand.

3. “Successor wholesaler” means any wholesaler who enters into an agreement,
whether oral or written, to obtain a supply of a brand of fermented malt beverages
from a brewer, brewer’s agent, or holder of an out—of-state shipper’s permit yeiadn
2-years-efethe date that tllfeg’;;efwer, brewer’s agent, or holder of an out—of-state

shipper’s permit has terminated, cancelled, or failed to renew an agreement,

whether oral or written, with a terminated wholesaler to supply that same brand of /
fermented malt beveragejfp{ dis/trﬁo;aﬁon withip; inAvhole op/in pdrt, tie sgx:ﬁ‘e)
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1 4. “Terminated wholesaler” means a wholesaler with whom a brewer, brewer’s fe fhe
2 agent, or holder of an out-of-state shipper’s permit has terminated, cancelled, or d;: ?:j;ﬂm
3 failed to renew an agreement, whether oral or written, to supply a brand of fermented
4 malt beverages to that wholesaler.
5 (b) Except as provided in par. (c) and subject to pars. (d) and (e), a successor
6 wholesaler shall compensate a terminated wholesaler for the fair market value of the

-3

terminated wholesaler’s distribf.ltion rights to any discontinued brand of fermented

@ - malt beverages assumed by the successor wholesaler for the same territor

9 terminated wholesaler’s distribution rights to any discontinued brand of fermented

10 malt beverages are divided among 2 or more successor wholesalers, each successor

11 wholesaler shall compensate the terminated wholesaler for the fair market value of
{W 12 the distribution rights to any discontinued brand of fermented malt beverages

i%l,\/‘?@ assumed by that successor wholesaler for the applicable part of the same territory,
14

(¢) A successor wholesaler is not required to compensate a terminated

wholesaler under par. (b) if any of the following apply: -(;'" 7

0

1. The terminated wholesaler has been compensated AtboyfR o

“/ - M Wl v { V\","
permit for the discontinued bran wndly 4 BT betistn 1 5/{ 7 ,,mwe a()" )
| o bildy 68 Gn put-o b statp shoppec t peemit o f

15

16

S

17) sejtleﬁérr&, by the brewer, brewer’s agent, or holder of an out—of-state shipper’s

19 2. The terminated wholesaler’s agreement was terminated, cancelled, or not wﬁ\,c_, j
’}’@f .Mu\'\q"e

20

renewed for any of the following reasons: H\u‘e saley
21 a. The wholesaler or a principal of the wholesaler engaged in material
22 fraudulent conduct or made substantial misrepresentations in its dealings with the
23 brewer, brewer’s agent, or holder of an out—of—state shipper’s permit or with others f
24 regarding any brand of the brewer, brewer’s agent, or holder of an out—of-state .

25 shipper’s permit.
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1 ~ b. The wholesaler or a principal of the wholesaler was convicted of, or pleaded
2 no contest to, a felony crime.
3 c¢. The wholesaler or a principal of the wholesaler knowingly distributed any
4 brand of the brewer, brewer’s agent, or holder of an out-of-state shipper’s permit
— 5 outside the territory authorized by the brewer, brewer’s agent, or holder of an
(;1' ‘\‘?//\Mt—of—state shipper’s permit for distribution of the brand.
2 = = e —

""-.,
7,/ - WW@ terminated wholesaler is a dealer, as defined in s.
/® 8 ¢ 135.02 (2), whose business relationship as to any discontinued brand constitutes a

\\ - /,f 9 dealership, as defined lin s. 135.02 (3) (a). P
~—" 10 (d) If a terminated wholesaler and a successor wholesaler agree to the fair
11 market value of the terminated wholesaler’s distribution rights to any discontinued
12 brand of fermented malt beverages assumed by the éuccessof wholesaler for the
13 same territory, the successor wholesaler shall pay the agreed upbn sum to the
14 terminated wholesaler within 30 days of the date on which the parties reach the
15 agreement. If the parties cannot agree on the compensation due to the terminated
16 wholesaler, upon written demand of either party, the parties shall submit their
17 dispute for binding arbitration, subject to ch. 788, under the commercial arbitration
18 rules of the American Arbitration Association if possible or, if not possible, by a
19 nationally recognized arbitration association. The arbitration shall be conducted on

@ an expedited basis to the extent an expedlted proceeding is avallable Bubféctto par—
commintl ;o - :

@ % the arbltratlon shall bz/gmﬁga?gd ( within 90 days ggzibs
' éng;aeﬁmth@,partggmh Vlsten degnatidfor-bin @g’ﬁ‘ﬁh‘m

unless this

23 time period is extended by mutual agreement of the parties or by the arbitrator. If
24 the arbitrator awards compensation to the terminated wholesaler under this
25 paragraph, the successor wholesaler shall pay the “gyvarded compensatlon to the %

(Mphf 'ﬂ’\k UL sor w\.v(.a ale aLhz Wy /IDL\“U !—0 {Qu,v\e a l
su(( of a bognd pf Levmented aal B.eqem)u/ ﬂa/r 3 a dfaow/mw’/[
bravwd of fefl’"'ewl'ca( MAH Ae\n’vaﬁb ot ﬂu, HIMM&‘M( oJLo(HDv@f |
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terminated wholesaler within 30 days of the date of the arbitrator’s decision. The

terminated wholesaler and the successor wholesaler shall each pay an equal share

of the costs of arbitration. ——

'ﬂ«i_s Sfubﬂu,:how dd‘ls (‘”f ﬂr”/)/ u-(‘
(e)%(&e@thst&admmgg g o r

5 }WMEﬁﬁmﬁmﬁ‘fhﬁ subsection and ch. 135 but may got

10
11
12
13
14
15
16
17
18

19

20
21

22 |

23
24
25

s e ST

arbitration, a terminated whylesaler may ﬁl‘ej‘:?e

nation of whether it is a dealer, a

whether the tenninbateé/\’)\fholesaler m.ay obtain relieRunder ch. 135, the time period
yd

specified in par. (4) for conducting arbitration shill be extended while the

declaratory jud
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p\etfé‘" ding unless the party that has not made the initial demand for arbitration

asserts in its written response in arbitration that par. (c) 3. is apphcabl/,m/flq/

arbltrat\i?) A, proceeding. If no declaratory judgment action is filed ang,a// rty asserts
P

that par. (c) 3. i\applicable in the arbitration proceeding, t, “Arbitrator shall decide

the issue.

-

(f) Notwithstanding 3

subsection shall not be e

SECTION 2. Initial applicability.

(1) This act first applies to agreements terminated, cancelled, or not renewed
-on the effective date of this subsection.

(END)




—

2003-2004 DRAFTING INSERT LRB-4078/3ins
FROM THE ARG:.......
LEGISLATIVE REFERENCE BUREAU

INSERT ANAL:

. (V\° ,Rl or insolvency or liquidation of the terminated wholesaler’s business. The
amount of compensation due to the terminated wholesaler from the successor
wholesaler must also be reduced by any amount paid to the terminated wholesaler
by the brewer or out-of-state shipper for the discontinued brand.

P The provisions of the bill do not apply if

INSERT 4-13:

(o R>A terminated wholesaler may not receive under this parag‘;aph total
compensation from the successor Wholesaler and brewer, brewer’s agent, or holder
of an out—of-state shipper’s permit that exéeeds the fair market Valuel of the
terminated wholesaler’s distribution rights specified under this para&aph.

'INSERT 5-6:

d. The wholesaler or a principal of the wholesaler became inso}\éent or
instituted bankruptcy proceedings, dissolved or liquidated the ‘Wholesalelfbusiness,
s :

or assigned or attempted to assign the assets of the wholesalel business for the benefit

of creditors.
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ATTN: Judi

Absent specific direction for this redraft, I compared the instructions for the “/2” draft
with the instructions for the “/3” draft to identify the differences and, based thereon,
made changes at the following locations of the ¥/2” draft:

p. 3, lines 15-16 and 19-20

p. 4, lines 8 and 13, material inserted after line 13, and lines 16-18
p. 5, material inserted after line 6, lines 7-9 and 20-22

p. 6, material inserted after line 3 and lines 4-25

p. 7, lines 1-9

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us




DRAFTER’S NOTE LRB-4078/3dn
FROM THE ARG:kjf:pg
LEGISLATIVE REFERENCE BUREAU

February 19, 2004

ATTN: Judi

Absent specific direction for this redraft, I compared the instructions for the “/2” draft
with the instructions for the “/3” draft to identify the differences and, based thereon,
made changes at the following locations of the “/2” draft:

p. 3, lines 15-16 and 19-20

p- 4, lines 8 and 13, material inserted after line 13, and lines 16—18
p. 5, material inserted after line 6, lines 7-9 and 20-22

p. 6, material inserted after line 3 and lines 4-25

p. 7, lines 1-9

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us




Garx, Aaron

From: Rhodes-Engels, Judi

Sent: Monday, February 23, 2004 2:17 PM
To: Gary, Aaron

Subject: RE: Beer Distributor Draft

it is on it's way

From: Gary, Aaron

Sent: Monday, February 23, 2004 2:17 PM
To: Rhodes-Engels, Judi

Subject: RE: Beer Distributor Draft

Judi,

I am doing it right now. If you haven't already sent the jacket back, Il need that back before LRB-4078/4 will go
out. Thanks. Aaron

Aaron R. Gary

Legislative Attorney
Legislative Reference Bureau
608.261.6926 (voice)
608.264.6948 (fax)
aaron.gary @legis.state.wi.us

From: Rhodes-Engels, Judi

Sent:  Monday, February 23, 2004 12:25 PM
To: Gary, Aaron; Welsh, Mike

Subject: RE: Beer Distributor Draft

Hey Aaron,

| need 4078/3 redrafted the same way.
Thanks!

Judi

From: Gary, Aaron

Sent: Monday, February 23, 2004 11:40 AM
To: Welsh, Mike

Cc: Rhodes-Engels, Judi
Subject: RE: Beer Distributor Draft

I will redraft LRB-4061 accordingly. 1 will get it into editing this morning but, because of the floor session
tomorrow and priority to amendments for bills scheduled for the floor, | cannot guarantee it will be to you today,

although it likely will. I will need communication from somebody in Sen. Fitzgerald's office (though it need not
be Judi) authorizing the redraft of LRB-4078.

Aaron R. Gary

Legislative Attorney
Legislative Reference Bureau
608.261.6926 (voice)
608.264.6948 (fax)
aaron.gary @legis.state.wi.us

From: Welsh, Mike

Sent: Monday, February 23, 2004 11:09 AM
To: Gary, Aaron

Cc: Rhodes-Engels, Judi

Subject: Beer Distributor Draft




Importance: High

Aaron,

Could you please redraft LRB-4078/3 (for both Senator Fitzgerald and Representative Fitzgerald, as LRB
4078/4 and 4061/3 respectively) with the following changes:

e Onpage 4, delete lines 14 - 17.

e Onpage 6, line 8, after "135.02 (3) (a)" add: ,as determined by a court of competent jurisdiction. Any
arbitration proceeding under sub. (d) shall be stayed pending such determination.

If you could get this redrafted ASAP, that would be great. We would like to have it jacketed and assigned a
bill number by the end of business today.

Thanks,

Mike Welsh
Rep. Fitzgerald's office
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25.33 (10) of the statutes; relating to: compensation of

fermented malt beverages wholesalers for termination of distribution rights.

Analysis by the Legislative Reference Bureau

Under current law, a brewer or out-of-state shipper may sell fermented malt
beverages (beer) only to a wholesaler. A wholesaler is a person who holds a license
to sell beer to retailers and to other wholesalers.

Currently, under the Wisconsin Fair Dealership Law (WFDL), which applies to
most types of product distributors, a distributor who operates under a contract or
agreement, expressed or implied, with a product supplier (known as the “grantor”)
for distribution of the grantor’s products, and that maintains a sufficiently close
continuing financial interest (“community of interest”) with the grantor, is
considered a “dealer.” A dealer may not have its distribution rights terminated,
cancelled, not renewed, or substantially changed in terms of competitive
circumstances without good cause. The burden of establishing good cause lies with
the grantor. “Good cause” means failure by the dealer to comply substantially with
essential and reasonable requirements imposed, or sought to be imposed, upon the
dealer by the grantor, which requirements are not discriminatory as compared to
their application by the grantor to other similarly situated dealers. “Good cause” also
means bad faith by the dealer in carrying out the grantor’s distribution business. A
grantor must also provide a dealer with notice of an intent to terminate, cancel, fail
to renew, or substantially change the competitive circumstances of the dealer’s
distribution rights, and the dealer is entitled to an opportunity to cure any deficiency
alleged by the grantor. A grantor that terminates, cancels, fails to renew, or
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substantially changes the dealer’s distribution rights without good cause may be
held liable, and injunctive relief preventing the grantor’s actions may be obtained.
Under the WFDL, there is a special category of dealerships for wholesalers of
intoxicating liquor and, for this special category, the intoxicating liquor wholesaler
does not need to show a “community of interest” with the grantor to be considered
a dealer. There is no special category of dealership under the WFDL for beer
wholesalers, but beer wholesalers who qualify under the general provisions of the
WEFDL may obtain relief under the WFDL.

This bill provides beer wholesalers with certain protections of distribution
rights in addition to those afforded under the WFDL. With limited exceptions, the
bill provides wholesalers with compensable and perpetual rights to the brands of
beer they currently distribute within the territory of current distribution. Under the
bill, with the exceptions described below, if a brewer or out-of-state shipper
terminates an agreement for distribution of a brand of beer within a territory and
chooses to have its brand of beer distributed in the same territory by a different
wholesaler, the successor wholesaler must compensate the terminated wholesaler
for the fair market value of the distribution rights for the territory without time
limitation on projected future value. If the terminated wholesaler and successor
wholesaler cannot agree on the amount of compensation to be paid to the terminated
wholesaler, upon written demand of either party, the dispute must be submitted for
binding arbitration, which must generally be commenced within 90 days after the
successor wholesaler obtains its distribution rights. Any award of compensation by
the arbitrator must be paid within 30 days of the arbitrator’s decision, and the
parties must each pay an equal share of the costs of arbitration. Under the
exceptions, a successor wholesaler is not required to compensate a terminated
wholesaler if the brewer or out—of-state shipper terminated the wholesaler’s
agreement for material fraudulent conduct or substantial misrepresentations,
conviction of a felony crime, knowing distribution of products outside the terminated
wholesaler’s authorized territory, or insolvency or liquidation of the terminated
wholesaler’s business. The amount of compensation due to the terminated
wholesaler from the successor wholesaler must also be reduced by any amount paid
to the terminated wholesaler by the brewer or out—of-state shipper for the
discontinued brand.

The provisions of the bill do not apply if a court determines that the terminated
wholesaler qualifies under the criteria for seeking relief under the WFDL. Any
arbitration proceeding for relief under the provisions of the bill must be stayed
pending a court determination on this issue.

The people of the state of Wisconsin, repfesented in senate and assembly, do
enact as follows: :

SECTION 1. 125.33 (10) of the statutes is created to read:
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125.33 (10) COMPENSATION FOR TERMINATION OF WHOLESALER DISTRIBUTION
RIGHTS. (a) In this subsection:

1. “Brand” means any word, name, group of letters, symbols, or combination
thereof, including the name of the brewer if the brewer’s name is also a significant
part of the product name, adopted and used by a brewer to identify a specific
fermented malt beverage product and to distinguish that product from other
fermented malt beverages produced by that brewer or other brewers.

2. “Discontinued brand” means, with respect to a terminated wholesaler, any
brand of fermented malt beverages for which a brewer, brewer’s agent, or holder of
an out-of-state shipper’s permit has terminafed, cancelled, or failed to renew an
agreement, whether oral or written, with the Wholesa_ler to supply that brand.

3. “Successor wholesaler” means any wholesaler who enters into an agreement,
whether oral or written, to obtain a supply of a brand of fermented malt beverages
from a brewer, brewer’s agent, or holder of an out—of-state shipper’s permit after the
brewer, brewer’s agent, or holder of an out-of-state shipper’s permit has terminated,
cancelled, or failed to renew an agreement, whether oral or written, with a
terminated wholesaler to supply that same brand of fermented malt beverages.

4. “Terminated wholesaler” means a wholesaler with whom a brewer, brewer’s
agent, or holder of an out-of-state shipper’s permit has terminated, cancelled, or
failed to renew an agreement, whether oral or written, to supply a brand of fermented
malt beverages to that wholesaler. |

(b) Except as provided in par. (c) and subject to pars. (d) and (e), a successor
wholesaler shall compensate a terminated wholesaler for the fair market value of the
terminated wholesaler’s distribution rights to any discontinued brand of fermehted

malt beverages assumed by the successor wholesaler for the same territory, less any
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amount paid to the terminated wholesaler by l:he brewer, brewer’s agent, or holder
of an out-of-state shipper’s permit for the discontinued brand. If the terminated
wholesaler’s distribution rights to any discontinued brand of fermented malt
beverages are divided among 2 or more successor wholesalers, each successor
wholesaler shall compensate the terminated wholesaler for the fair market value of
the distribution rights to any discontinued brand of fermented malt beverages
assumed by that successor wholesaler for the applicable part of the same territory,
less any amount paid to the terminated wholesaler by the brewer, brewer’s agent, or
holder of an out-of-state shipper’s permit for the discontinued brand. A terminated
wholesaler may not receive under this paragraph total compensation from fhe
successor wholesaler and brewer, brewer’s agent, or holder of an out-of-state
shipper’s permit that exceeds the fair market value of the termmated Wholesaler S
distribution rights specified under this paragraph.

(¢) A successor wholesaler is not required to compensate a terminated
wholesaler under par. (b) if the terminated wholesaler’s agreement was terminated,
cancelled, or not renewed for any of the following reasons:

1. The wholesaler or a principal of the wholesaler engaged in material
fraudulent conduct or made substantial misrepresentations in its dealings with the
brewer, brewer’s agent, or holder of an out-of-state shipper’s permit or with others
regarding any brand of the brewer, brewer’s agent, or holder of an out-of-state
shipper’s permit.

2. The wholesaler or a principal of the Wholeealer was convicted of, or pleaded
no contest to, a felony crime.

3. The wholesaler or a principal of the wholesaler knowingly distributed any

brand of the brewer, brewer’s agent, or holder of an out—of-state shipper’s permit
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outside the territory authorized by the brewer, brewer’s agent, or holder of an
out—of—state shipper’s permit for distribution of the brand.

4. The wholesaler or a principal of the wholesaler became insolvent or
instituted bankruptcy proceedings, dissolved or liquidated the wholesaler’s
business, or assigned or attempted to assign the assets of the wholesaler’s business
for the benefit of creditors.

(d) If a terminated wholesaler and a successor wholesaler agree to the fair
market value of the terminated wholesaler’s distribution rights to any discontinued
brand of fermented malt beverages assumed by the successor wholesaler for the
same territory, the successor wholesaler shall pay the agreed upon sum to the
terminated wholesaler within 30 days of the date on which the parties reach the
agreement. If the parties cannot agree on the compensation due to the terminated
wholesaler, upon written demand of either party, the parties shall submit their
dispute for binding arbitration, subject to ch. 7 88, under the commercial arbitration
rules of the American Arbitration Association if possible or, if not possible, by a
nationally recognized arbitration association. The arbitration shall be conducted on
an expedited basis to the extent an expedited proceeding is available. The
arbitration shall commence within 90 days after the successor wholesaler obtains
rights to receive a supply of a brand of fermented malt beverages, that is a
discontinued brand of fermented malt beverages, of the terminated wholesaler,
unless this time period is extended by mutual agreement of the parties or by the
arbitrator. If the arbitrator awards compensation to the terminated wholesaler
under this paragraph, the successor wholesaler shall pay the awarded compensation

to the terminated wholesaler within 30 days of the date of the arbitrator’s decision.
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The terminated wholesaler and the successor wholesaler shall each pay an equal
share of the costs of arbitration.

(e) This subsection does not apply if the terminated wholesaler is a dealer, as
defined in s. 135.02 (2), whose business relationship as to any discontinued brand
constitutes a dealership, as defined in s. 135.02 (3) (a), as determined by a court of

competent jurisdiction. Any arbitration proceeding under par. (d) shall be stayed

pending this determination.
SECTION 2. Initial applicability.

(1) This act first applies to agreements terminated, cancelled, or not renewed

on the effective date of this subsection.

(END)




