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December 13, 2002 Leg Audit Info@legis. state.wi.us

Senator Gary R. George and

Representative Joseph K. Leibham, Co-chairpersons
Joint Legislative Audit Committee

State Capitol

Madxsnn W:sconsm 53707

Dear Senator George and Representative Leibham:

We have compieted an evaiuatzon of the Department of Health and Family Services’ regulation of nursing
homes and assisted living. facilities, as requested by the Joint Legzsiatwe Audit Committee. As of
Junie 30, 2001, there were 462 nursing homes and 2,114 assisted living facilities in Wisconsin;

: approxmateiy $1.0 billion in federal and state Medical ‘Assistance (Meciieald) funds helped to support
the cost of care provided to residents in these Tong-term care facilities. In fiscal year (FY) 2000-01,
80.2 percent of the Department’s 215.7 full-time equivalent staff with regulatory responsibility for long-
term care were regional regulatory staff. Expenditures for regional regulatory staff totaled $12.5 million.

Although both nursing homes and assisted living facilities are inspected by state staff, there are significant
differences in the oversight provided. Nursing homes are inspected under a well-established process that
isdictated by federal regulations designed to ensure quality, occurs frequently, and employs teams of
inspectors that include registered nurses who evaluate resident care. In contrast, the regulatory system for
assisted Hiving facilities, which is controlled entirely by the State, is less-established, and each inspection
typically involves a single inspector who is not required to have medical credentials. F urthermore, as of

o+ dune 30,2001, 471 percent of assisted living’ facilities had not been: v1sﬂ;ed by inspectors. for any reason

" forat least one: year. Durmg our 'fe'w’ penod ‘there 'was an-increase in the number of citations the’ .

Department issued to assisted living facilities, in ‘part because of the implementation of new state
regulations, and complaints about assisted living facilities increased 82.1 percent. In contrast, nursmg
home complaints.decreased 3.0 percent. We provide options for the Legislature to cons;der if it is not
satisfied w;th the. cw:rent regulatory pracess for assasted ]wmg facﬁmes :

Wealso rewewad the enforcement process for hoth nursmg ‘homes and assisted living facaht;es, which
can include financial penalties, restrictions on new admissions, and other sanctions. Aithough prompt
mposition of peﬂaitzes is considered an effective method of compelling compliance, 64.6 percent of

FY 2000-01 nursing home citations for which forfeitures could be assessed were awaiting review by the
Department. Other available enforcement options have rarely been used. We include several
recommendations to improve the current enforcement process.

We appreciate the courtesy and cooperation extended to us by the Department of Health and Family
Services and the Department of Justice. A response from the Department of Health and Family Services is
Appendix 7.

Respectfully submitted,

%,-% /gm/w

Janice Muelier
State Auditor
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Summary

“In ﬁscai year (F Y) 7OOO~01 462 nursmg homes and 2,114 residential
" assisted’ living facilities had the’ capacity to serve more than 80,000
“Wisconsin residents whose physmal or mental capacities were limited

by illness, dlsabﬂity or age. The Departzmnt of Health and Famﬂy
Services regu}ates both types of long-term care facilities, primari ily

“through facility 1 inspections. In FY 2000-01, 215.7 full-time equivalent

staff within the Bureau of Quahty Assurance were involved in the
regulation of nursmg homes and assisted living facilities: 68.1 percent

were regional nursing home regulatory staff, 12.1 percent were regional
R assisted: lmng facz];ty reguiatory staﬂ" and 19.8 percent were central
s 'ofﬁcestaff S o -

Chapter 50 Wls Stats deﬁnes a nursmg “home as'a piace where five or
o more persans who are rmt reiated to the operator or administrator reside,
~receive care or treatment, and requlre access to 24-hour limited,
 mitermediate, or skxlied nursing services because of their mental or
o physzcai condition. Because the majority of residents’ care is funded, at

leastin part threugh the federal Medical Assistance (Medicaid) or

"Medzcare _programs, nursing homes are subject to federal program rules
"+ as'well as state regulations. In contrast, the three types of residential

assisted living facilities in Wlsconsm-—-comumty-based residential

o facﬂltz_es, adult famﬁy homes, and residential care: apartment ERERIE
comp exes—are not subject to federal regulation and are regulated
- entirely ‘by the State '

InFY 20{}0-01 ‘the Department spent $12.5 million for regional

o regulatary staff. From FY 1997-98 to FY 2000-01, reglonai staffing
“costs for nursmg home regulation mcreased 13.5 percent to reach
$10.9 million. Federal ﬁmdmg to support regional nursing home
regiilatory staff increased only 1.6 percent during this period, whereas

general purpose revenue funding increased 27.3 percent. Therefore, by

FY 20600-01, federal fimding supported only 56.9 percent of the cost of
' regmnai nmsmg heme reguiawry staff in FY 1997-98, it had supported
63 5 percent o

Aitheugh regional staﬂing costs have been significantly lower for

- assisted living facility regulatmn they increased 60.0 percent from

FY 1997:98 16 FY ”E}ﬁ{)—(}l to reach $1.6 million. Most of this increase

~‘was supplied by an mcrease in the hcensure fees paid by assisted living
' 'fac:hnes




Both nursing home and assisted living facility inspectors observe care;
interview residents, their families, and caregivers; and review medical
and facility records. However, there are significant differences in the
oversight provided to nursing homes and assisted living facilities. For
example, under federal Medicaid and Medicare program rules, nursing

- hames are subject to. routme unannounced mspectmns by teams of

'typzcaily are on,msﬁ.e for four to ﬁve days In contrast, inspections of

assisted. hvzng facilities are typwai}} performed by a single inspector in

"_"one day. We found that nursing home inspectors generally had more
edircation and prior work: experience in long-term care than assisted

Imng famhty mspectors

o .'When mspectors deiermme that nmsmg homes or assisted hvmg
. facilities have violated applicable regulations, the Department issues
" citations, ~which are formal fmdmgs of deficient practice. While the
_'number of citations issued to assisted living facilities increased

140.3 percent, from less than 2.000 in FY 1997-98 to more than 4,000 in

each of the next three years, the number of citations issued to nursing

homes mc_maseé 6.1 percent, from 3,051 in FY 1997-98 t0 3,236 in

| _' FY 2000-01. The Depaztment attributes the significant increase in

assisted living facility citations to the amendment and implementation

'af administrative code governing community-based residential facilities,
. as well.as to a'shift in oversight responsibility from its Division of
- Ccmmumty Servzces to its Bureau of Quality Assurance.

I shoul_d be noted that in- 92 7 perc{mt of federal nursing home citations
-'.-'_-:ssued-ifrom FY.1997-98 through EY 2000-01;the. Department identified . .
* apotentially harmful situation before any residents were harmed. The

potential for harm to residents is not specified in assisted living facility

citations, but we found that 37.3 percent of citations issued in
' -.--commumty-based resxdemial facilities and 43.4 percent of citations
~ issued in adult famxiy homes pe}:tamed to physical environment and
;safety, which typically do not involve direct harm to residents but rather
“help prevent sﬂuat;ons in whlch harm may occur.

We also found that the number of citations issued to both nursing homes
and assisted I;vmg facilities varied significantly among the
Department’s five regulaiory reglons For example, in FY 2000-01,

three times as many federal nursing home citations were issued in the

. Southeastern Region as. in the Northeastern Region. Likewise, nearly
five times the number of state nursing home citations were issued in the
_ Westem Regmn as-in the Seuthem Region. The number of state

citations issued to asszsied hvmg facilities during routine ingpections

" ‘also varied significantly by region. The average ranged from 2.9 in the

Western Region to 6.6 in the Noﬁhem Region.




- Some:of the regional variation in nursing home citations appears to be
“«the result-of inconsistent. appiwat;on of nursing home regulations. For
. «.-'example, when state mspecto:rs were'accompanied by federal inspection
o, -staff; they issued 54.5: percent more federal citations in FY 1999-2000
".ané 139 1 percent more federai cxtatlons in FY 2000-01.

g '_It is: unciaar whether dlﬁ‘erences in regional citation patterns among
-+ assisted: living facilities indicate differences in the quality of the
tacﬂmes znspected or.variations in inspector performance. However,
~..:increases in the number of complaints against assisted living facilities,
oo the ratesat-which cempiamts are substantiated, and the relative
s .:-_..mfrequency of assisted living facility inspections suggest that in contrast
: .uto nursing home. regu}atlon the regulatory system for assisted living
e facximes has reached a crﬂ:ical 3uncture S

) 'From FY 1997 98 through EY 2000»01 t;he numher of nursmo home _
L :ccrmpiamts decreased 3.0 percent and the capaczty of. nursing homes -
- decreased by 4.3 percent In contrast, assisted living facility complaints
.. ‘inereased 82.1 percent, while the- estimated capacity of assisted living
«:facilities increased-35 4 percent. The Department partially substantiated

- 74.3 percent of the 2,061 assisted living facility complaints it
» investigated, and:32.9. percent of the 3,792 investigated nursing home
--.complaints for wh:(ch complete data were available.

'Moreover assmted hvmg facﬂzt;es are mspected less frequently than
*-nursmg homes: From October 1999 throngh September 2001, nursing
« homies were: mspected -on average, once every. 12 months. When both -

- -homes were visited by state regulatory staff an average of 4.4 times in
-+ FY:2000-01. In contrast, as of June 30, 2001, 47.1 percent of assisted
b hvmg fac;htzes had not been visited by state regulatory staff for any
Ll pUTPOSe. forat: }east one year “Under administrative code, residential care
L+ apartment complexes are'to be: znspected at least once every three years,
“-butthere are no formal requn-emems in statutes or administrative code
concerning the frequency of inspections for the other types of assisted -
livings facilities: commumty—based re51dent133 facilities or adult family
homes:: : i

fn if the Leglsiature is nf)t satzsﬁed w:th the current regulatory process for
- assisted living facilities, a number of options are available, including
establishing standards for the frequency with which assisted living
- -facilities should be inspected, establishing minimum qualifications for
assisted living facility inspectors,-and increasing the number of staff
assxgned to mspect assxsted livmg famhnes

. Nursma homes and assxsted lmng fac:hues that are cited by the

: -Df;partmen_t are: sabject to an enforcement process during which
- penalties can be assessed. The most frequently imposed penalty is a
state forfeiture, or fine. From FY 1997-98 through FY 2000-01, the

mutme mspe ons aﬁd compiamt tnves,tigauans are: coumdared nursmg';" S




Department imposed a total of 864 forfeitures on nursing homes that
violated state regulations. Complete data are available for 855 nursing
home forfeitures, which-had a total value of $6.5 million. Of the
. 854 penalties-imposed on-assisted living facilities from FY 1997-98
- through FY2000-01; 67.7 percerit were forfeiturés, which totated
$341,266. These forfeitures were imposed exclusively on community-
based residential facilities because the Department did not implement
- inspections for residential-care apartment complexes until 2002, and
- statutes do-not-allow the imposition-of forfeitures on adult family
homes: The Department has a-well-decumented process for determining
- nursing home forfeiture amounts; in-contrast, there are no criteria in
‘statutes or administrative code for determining assisted living facility
forfeitures. We include a recommendation that the Department develop
. written criteria to gmde forfeiture assessment for assxsted living
facxhtles

i 'Whﬂe S. 5(3 04(5)(;:} Wls Stats,. raqmres the Department to notify a-

. nursing home if it determines that a forfeiture should be assessed for a
violation, or for failure to correct a-violation, statutes do not specify
when the notice must be sent. The Department’s internal standard is
to assess forfeitures within four months, or 120 days, of the date a
citation was issued. However, we found that only 26.0 percent of the
8355 forfeitures assessed from FY :1997-98 through FY 2000-01 met
the 120—day standard

: .}“?erfmmres paid by nursmg homes are deposited into the Common
- - “School Fund; which:is used to make leans to-1ocal governments and to
- fund the purchase ofinstructional materials and library books by school -
districts. Statutes permit some agencles that assess forfeitures to retain a
percentage of amounts received to.cover their administrative costs, and
the Legislature may wish to consider amending statutes so that a portion
- of the forfeitures paid by nursing homes and assisted living facilities is
~directed to the Department We include a recommendation ihat the
: i)e;:sam@m report to'the Legxslature ‘on its administrative costs related
(4] forfeitures :

In additian to state forfeitures, the Department may assess other
penalties on nursing homes or assisted living facilities. These penalties
~‘range from restrictions on admissions or federal reimbursements to
- licensure constraints and management controls. We include a
recommendation that the Legis’iatﬂreamend statutes to allow the
: Department to restf;ct admzssaons te nursmg homes in a more timely
- fpanner. ’ :

The i)epartment of Justice may file state criminal charges against either
long-term care facility operators or individual caregivers based on
- information gathered through the regulation of nursing homes and

- assisted living facilities. Department of Justice data indicate one assisted




living facility, one facility for the developmentally disabled, and
24 individual caregivers were charged with criminal resident abuse
and/or neglect from July 1999 through June 2002.

A nursing home that disagrees with a citation may participate in the
informal dispute resolution process that has been required by federal
regulations since 1995. From FY 1997-98 through FY 2000-01, nursing
homes requested informal dispute resolution for an estimated

12.4 percent of all federal citations and 18.0 percent of all state
citations. The Department met its 21-day standard for timeliness for
only 32.5 percent of decisions. We include a recommendation that the
Department report to the Legislature on its efforts to improve the
timeliness of decisions it issues through the informal dispute resolution
process.

When federal citations issued by state inspectors result in penalties,
nursing homes may appeal to the federal Department of Health and
Human Services. After receipt of a statement of deficiency containing a
federal citation, federal law grants nursing home providers 60 days to
request a hearing before an administrative law judge at the Department
of Health and Human Services. Under state regulations, nursing homes
and assisted living facilities may appeal both statements of deficiency
for state citations and forfeiture amounts they have been assessed for
these citations to the Department of Administration’s Division of
Hearings and Appeals (DHA). Wisconsin Statutes allow nursing homes
and assisted living facilities ten days to file an appeal with DHA after
_-teceiving a statement of deficiency.or a forfeiture assessment. '

" "A'majority of appeals are closed before formal hearings are held. From
FY 1998-99 through FY 2000-01, 79.1 percent of appeals filed were
closed before hearings were held. Many providers indicate that they file
appeals in order to preserve their right to do so while the matter is also
examined through the informal dispute resolution process. Since the . .
majority of existing appeals are closed before they are heard but entail
administrative costs for providers, the Department, and DHA, we
include a recommendation that the Legislature modify statutes to allow
providers 60 days to file an appeal of state citations and forfeitures.
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Introduction

The Department of
Health and Family
Services regulates

nursing bomes and

assisted living facilities.

Inspections are the
Department’s principal
regulatory tool.

_In fiscal year (FY) 2000-01, 462 nursing homes and 2,114 residential

assisted living facilities had the capacity to serve more than 80,000
Wisconsin residents whose physzcai or mental capacities were limited
by illness, disability, or age. Nursing homes provide care for people who

““need round-the-clock nursmg services, and they require a physician’s

order for admission. Assisted ltving facilities provide more limited
medical care in residential settings. To protect the safety and well-being
of nursing home and assisted’ living famhty residents who carmot

'-"1ndependenﬂy énsure that they are receiving adequate care, and to
~ ‘ensure that public funds are spent appropriately, the Departmem of
. Hea]th and Famliy Serwces regulates both types of 1ongwterm care

Inspectmns are the Department s principal regulatory tool. To ensure

“compliance with the federal standards that apply to nursing homes, as

well as with state regulatory standards, the Department’s Bureau of
Quality Assurance is responsible for conducting routine but

unannounced: inspections. ‘Although there are some significant
- differences in the processes by which nursing homes and assisted living

facilities are inspected, as‘well ‘s in inspection frequency, both types of

mspectlons mclude direct observation of care; interviews with residents,
Atk _ vers; and record reviews. mspectors also. - o
“winvestigate cﬁmplamts against nursing homes and assisted’ living

facilities as they are'received by the Department. If inspections or
investigations indicate that applicable regulations have been violated,

- the Department takes enforcement action that can result'in fines and.
.. forfeitures or; less: ‘commonly, restrictions on new admissions, licensure

constraints, restri ctions on management or cnmmal penalties, The

+wDepartment’s momtormg process is‘designed to allow provider
1 comment befare citatzons are zssued ancf it includes appeals
: mechamsms e :

In recent -years-,- concerns have been raised about the degree to which the

regulatory-process ensures:quality care in both nursing homes and
assisted living fac;hties For: exampie resident advocates and others are

--ccmcemed aben’c, BRI

. the--a‘dequacy of' state'and federal regulations;

¢ the role of inspection and enforcement activities in
identifying unsatisfactory conditions and achieving
immediate correction; and




e the extent to which financial penalties deter long-
term care facilities from allowing unsatisfactory
conditions to develop or continue.

Additionally, those in the long-term care industry are concerned about:

. the consastency of enfercement activities among the .
_ Department 8 regmnal Giﬁces, ;

. .:whether curwnt regulatory proceduz*es appropnateiy
; _:target troubied long~tenn care facilities; and .. :

s the best pract:ces or modlﬁed enforcement
. procedures used in other States to.ensure reszdent
safety and qua"i;ty of care : :

in respensa tﬂ these ccmcerns and at the request of the’ Jomt Legislative
Audit Committee, we examed

state and federai regulatlons govemmg the
: mspection processes, S e :

e --._the gmce'sses for regulating and enforcing care
- standards in nursmw homes and assisted living
: facﬂmes, . T

. the Department suse. of various enforcement
- mechanismsasa eans of compalimg camphance
. wath reguiauons and"

. '-the processes far ressivmg regulatory disputes with
G -nu:rsmg ‘homes. and assasted lwmg facﬂmes

-{n conductmg thls evaiuanon We analyzed data on citations and
~penalties issued against nursing homes and assisted living facilities:
interviewed administrators and inspectors in the Department and staff of
the Board on Aging and Long-Term Care, which serves as an advocate
.- for residents and is responsible:for monitoring providers and regulators;
-and discussed concerns about:the regulatory process with providers at
.. professional asseciation meetings and during site visits to facilities. In
addition, we contacted officials in:Illinois, Indiana, lowa, Michigan,
Minnesota, and Ohio to learn about their practices in regulating nursing
. homes and assisted living facilities.
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N ursmg Homes

: Chapter 56, Wzs Stats deﬁnes a nursmg home as a place where five or
more persons who are not related to the operator or administrator reside,
receive care or freatment, and require access to 24-hour limited,

- intermediate, ‘'or:skilled nursing services because of their mental or
-+ physical condition.:Because the-majority of residents’ care is funded, at
~wleastin part; through the federal Medical Assistance (Medicaid) or
- Medicare programs; nursing hames are subject to federal program rules
< as'well as state reguiataons *

Several types of nursing homes are identified in state law and serve

Most nursing homes in different populations, but 418 of the 462 nursing homes in Wisconsin on

Wisconsin are skilled or - -June 30,2001, were either skilled or mtéﬁnéd;ate care facilities, as _
intermediate care defined by s, HFS132; Wis: Adm. Code. As shown in Table 1, these.- o
: .fa_cxhﬁ_es. Gl et types of nursing homes accounted ﬁ}r 95.0 percent of hcensed

: .nursmg home capaczty in FY 2060 03

Table 1

Types of Nursing Homes in Wisconsin
June 30, 2001

R LT o s cPercentageof . .
- Type of Nursing Home - - Numberof Homes - Cap a_ci;y_f".'_'-_ - Total Capacity ;-
_'Skilled and intermediate care facilities 418 45,668 95.0%
' Facilities for:the developmentally disabled = - . 40 2,096 o P A G

Instzmtes for me:ntaf disease 4 310 M

- Total " 462 48074 .. . 100.0%

! Licensed capacity as of December 31, 2000. Actual occupancy was less.

~Skilled nursing facilities serve individuals whose medical needs, as*
prescribed by a physician, require either direct professional nursing
services or care provided under the supervision of professional nursing
personnel, such as registered or licensed practical nurses. Intermediate
care facilities serve individuals under periodic medical supervision,
whose long-term illnesses or disabilities have typically stabilized and
whose nursing needs are met by registered nurses. We limited our
analysis to skilled and intermediate care nursing homes that were
certified to participate in either Medicaid or Medicare, because they are

13



- ‘subject to the same regulatory standards and the same inspection
process. These nursing homes include 411 of the 418 facilities shown
0 eecinTablel and represent 89 0 percent of all nursing homes open on
-':June 3(3 2001 : :

= -Except wﬁ.h respect to: the m}pcsztaon of certain penalties, our analysis
. - does not-include facilities for the developmentally disabled, which
- -provide specialized care to persons with mental retardation or a related
~condition; or:institutes for mental disease, which provide diagnosis,
treatment, or-care for persons with mental illnesses, such as
schizophrenia.

i Ass;sted L;vmg Facxhtxes

R R B S 'Om* analyszs of assxstad lzvmg facﬂ:tles includes en}y the th:ree ’types ‘of
Three types of residential remdentlal ‘assisted living facilities that are subject to state regulation.

assisted living facilities in The nursing care available in assisted living facilities is limited by
~ Wisconsin are subject to  statute. As shown in Table 2, these facilities had an estimated capacity
state regulation. of 32,500 at the end of FY 2000-01.
Tabie 2
Resxdential Assisted Living Facilities in Wisconsin
June 30,2001
_ Percentage of

. : . e L i - Eetimated
Ty;ge of Facrhtv Number of Facilities - ‘Estimated Capacity - .+ Capacity
Communlty~based remdentaal facilities 1,334 21,200 : 65.2%
Adulf family homes' : 662 2,600 80
‘Residential care apartment complexes 118 8,700 26.8

Total | Co2114 32,500 100.0%

1-Does not include one- and two-bed adult family homes, which are regulated by counties.
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7 FY 2000-01, serve: thrae or fpur adults, often bt
' Statutes: hrmt the amount of ”ursmg care a resident: may receive to seven
S hours per. week but this inmt dogs not pertam to personal care serwces

100 Like semmumty—-based residential facilities, adult family homes serve a.

- variety of populations, mcludmg the eider}y, the physmally and
deveiapmentaﬁy dlsabled a'__ A N

The number of
residential care

‘apartment compleses

increased 293.3 percent

over three years. .

Community-based residential facilities, which were 63.1 percent of all

residential assisted living facilities and accounted for 65.2 percent of
capacﬁy at the end of FY 2000-01, serve five or more adults, typically

. inalarge. House oran institutional: setting. Community-based residential

facﬂmes are permiitted by statute o provide each resident with up to
three hours of nursmg care per week. This limit does not pertain to

. personal care services, such as assistance with eating, dressing, bathing,
“ and movement from place to-place. Commumty—based residential

facilities serve a variety of populations, including the elderly, the
physmaily and deveiopmentaﬁy d:sabled and Alzheamer s res1dents

Adult famlly homes, which were. 31 3 percent of all residential assisted
living facilities and accounted for 8.0 percent, of capamty at the end of
‘the: provzder s home.

'lzhezmer g resxdents

Remdemial care apartmem: complexes, which were 5.6 percent of all

~residential assisted living facilities and accounted for 26,8 percent of

capacity at the end of FY 2000-01, serve five or more adults in

. mdependent apartments. Statutes d@ not enwmerate the amount of
N "_nursmg care these facﬂztie may. provide, but they limit combined

ices. provxded by these facihties to

, the num_ er. of res;dentlai assmted lwmﬂ facﬂa_ties
increased by 15 9 percent over a threemyear period that ended at the
cloge of EY 2000- 01. Residential care apartment complexes were the
fastest growing ype increasing from 30 to 118 facilities, or: by
: percent In contrast the num&er of skilled and mtennedwte care
nursmg homes aertzﬁed to partzcz;aate in-either Medxcald or Medicare

. ':decimed frﬁm 420 at the close of FY 1997 98to 411 at the close of
FY 2000-01, or hy 2.1 percent. ’Whﬁe the estimated capacity of assisted

living facilities increased by 35.4 percent over this three-year period, the

capacity of m_;rsm_g homes decreased by 4.3 percent.
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Tab?e 3

Change in: the Number of N nrsmg Homes ami Res:denﬂal Ass:sted Living Faclhtles

“Asgiof Jt:me 30.:
: Tvne of 1Dn2~Tenn Carel:acﬂ:tv o 1998 2001 Percentage Change
Nursmg}?{omes : O U PO R
Skliied and mtermedlate care facxhties ' 420 411 -2.1%
8 Res;dentmi Assxsted meg Faelhtnes R I
~ Adult famzly homes . ... 485 . . . 662 36.5
Commumty—based rﬁsadanna} facﬁmes .'1_ 309, .. ._.’z 334 1.9
i < eapartmant cornplexes PR S 118 293.3
| I 824:-- z 114 159

! Inciudes only famhnes certzﬁed to pamclpate in Med;ca:td or Medzcare
% Dioes not include one- and two-bed aduit family homes, which are regulated by counties.

- A ’7002 report by the National Co;zference of State Legislatures on long-
““term care in t_he 50 states atmbutes growth in assisted living facilities
a relative to growth in nursing homes to factors that mciude

- more people needing ass;stance m the acnvﬁles of
_ _daﬂy 11V1ng, )

e _. '___:indivzduals and famzhes mcreasmgiy seeking care m S
T heme- and cemmumty—based settmgs, a S

- . states and tha federal govemment havmo sought to |
. curbthe growing, costs of institutional care
supported with Medlcmd and

e a 'United States Sﬁpréﬁie Court ruiing to provide care
in the least-restrictive setting possible, which has
served as a market stimulus for the development of
alternatives to care in nursing homes.

State Regulatory Resources

As noted, the Department’s principal means of regulating both nursing
homes and assisted living facilities is the routine, unannounced
inspection, which is conducted by its Bureau of Quality Assurance. The
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Bureau, which is part of the Division of Supportive Living, also
regulates more than 40 other types of health care providers by
developing administrative rules, administering a nurse aide registry to
track qualifications and safeguard against abusive workers, conducting
caregiver backgroundichecks to safeguard against abusive workers, and
certifying Medicaid and Medicare providers. In FY 2000-01, it had
283.0 FTE staft, including 215.7 who were involved in the regulation of
mursing homes and assisted ﬁving faciiities

Most of the Bureau’s siaff w1th revulatory respon31b111ty for long-term
care are regional staff responsible for nursing homes. As shown in
Table 4, nursing home regional staff accounted for 68.1 percent of
regulatory staff in FY 2000-01, and assisted living facility regional staff

= accounted for 12:1 percent. Significantly more staff are asmgned to

regulate nursing homes because of federal reqmremen’{s for nursing
home regulataon : R .

Recional staff respons{b}e for the reguiat:on of nursmg homes and

In FY 2000-01, L assisted hvmg facilities conduct on-site inspections and investigate
80.2 percent of regulatory _ Cornplamts The central office staff, who aceounted for 19.8 percent of
staff worked in regwna! regulatory positions in FY 2000-01, are management staff, support staff,
offices. - and technical experts who provide support and training to regional staff
and collect data required by the federal government.
: Tahie 4
I..angu’l‘erm Ca‘re Re«ruiatory Staff
- Bureau of Quality Assurance
. FY 2000-01
Type of Staff ETE Positions  Percentage of Total
Nursing home regional staff 146.9 68.1%
Assisted living facility regional staff 26.0 12.1
Subtotal o 1729 80.2
| Central eﬁice saff 428 19.8
Total 2157 100.0%

The Bureau’s five regulatory regions and the number of long-term care

facilities for which each had regulatory responsibility on June 30, 2001,

are shown in Figure 1.
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. Region r——

F}gure }

1

Sk :'Reguiatory Regwas aad Long~Term Care Facilities
i : June 3{) 2903

3% Narsmg Homes e 4
228" ssssteci i_wmg Facz!uttefs :

s oBS béursmg Homas it s
_ 3z1 Asmsted Lmrzg Facsht;e; o

Donl H08:Nursing Homes
472 Assisted Living Facilities

-_--_Sou'thern

——eed 105 Nursing Homes - By
T TR09 Assisted Living Facilities T

g Narsmg i—iomes -
o 394" Kssisted {iving Facilities

Soath\easte rn
Reglon

- .indtﬁées on.l'y nu:éﬁng homes certified to participate in Me_dicaici and Medicare.

Although the Department periodically submits detailed time reports to
the federal government, we were not able to use these data to determine
total state and federal expenditures for long-term care reguiatmn
including all expenditures for central office staff. However, in
FY 2000-01 the Department spent $12.5 million on regional regulatory
staff. From FY 1997-98 to FY 2000-01, federal funding to support
regional nursing home regulatory staff increased at a significantly lower
~tate, 1.6 percent, than did general purpose revenue {GPR).and licensure
fee funding, which increased 34.3 percent, as shown in Table 5. As a
result, federal funding supported 63.5 percent of the $9.6 million spent
*- on regional nursing home regulatory staff in FY 1997-98, but declined
" 'to'56.9 percent of the $10.9 mniillion spent for the same purpose in
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FY 2000-01. Department staff attribute the limited increase in federal
funding during this period to a decline in the number of nursing homes
in operation.

Tab!e 5

Regmnai Staﬁ‘ Expend;tures for Long-Term Care Regulaimn
- FY 1997-98 and FY 2000-01
{in miltions)

S Fundmg Source s - FY 1997-98 . FY 2000-01 -~ . Percentage Change
Nﬂfsing ﬁdm'_es_ . _ : S _ |
(}PR e i i ;:-' $3 3 R $42 e R o _27:"_.-3%
Licensure fees 0.2_ B 0.3 S 1500
State subtotaE 3.5 4.7 s 3403

Federal o &L 62 SN 2\ S
Totai $9.6 $10.9 13.5.
Ass:sted meg Faclhixes

: Licgnsure-fae_;s__.- R S T R e g }259

Feder312 o e s 66.7

Tota] . -' .$-1,(} Sl6 60.0

| Excludes expend;mres for centrai efﬁae staﬂ‘ S SR
Includes ﬁmds fmm Medlcaid ar;d the Soc;a} Smce:s Black Grant RIS

‘Regional staffing costs have been significantly lower for assisted living
facility regulation than for nursing home regulation, but expenditures for
assisted living facility regional regu]atory staff increased 60.0 percent
from FY 1997-98 to FY 2000-01, compared to a 13.5 percent increase
for nursing home regional regul&tory staff. Most of this increase was
supplied by an increase in the licensure fees paid by assisted living
facilities. Table 6 shows the licensure fees paid in FY 2000-01.
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©Tableg o

Annualized Long-Term Care Facility Licensure Fees'

.. FY 2000-0

Type of Facility o Base Fee Per Reszdent Fee Fee Revenue
Nursing Homes .o .. .$°000 . 5 6.00° $286,704°
Assisted Living Facilities -

Residential care apartment complexes 350.00 6.00" 25,824

- Community-based residential facilities 153.00 19.80 on 0000616,299

Adult famliy homes L 67’ 50 N/A _ 49 545
: 1 Annuai ammmts Commumty—’nased resuieﬁtla} facﬂ:‘ﬂes and adult family | homes are assesseci fees blenmaiiy
* Per hcenssd bed. R oo e _

Estrmate

* ‘Per apartment.

Nursing homes were first subject to licensure fees in 1973 and they

Licensure fees for have been subject to an annual fee of $6 per hcensed bed since 1983.
nursing homes have not Licensure fees for residential care: apartment. complexeswere first
cha:aged smce 1983 " gstablished in. 1995 and have not increased since then. However, fees for -

by 80.0 percent under 1999 Wisconsin Act 9, the 1999-2001 Biennial
Budget Act, and the Department requested another 60.0 percent increase
in licensure fees for community-based. residential facilities and adult =~
faﬁuly homes and'the same- increase for adult day care facﬁmesg during
the ’70{}1-03 biennial budget: process. ‘Such an'increase would hava
providedan estimated $685.700 to fund an add;tmnal GOFTE -

inspectors. However, this request was not included in the Govemor s
2001-03 executive budget.

Ry O

o j-cemmunztymbased residential facilities:and adult farmiy homes increased B
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Inspecting Long-Term Care Facilities

" Nursing home mspect«ms ’

follow a federaliy
mandated process.’

* " services, physical e
' aiso evaluate comphance mﬂz state reguiat:ons that are the basis fo;r

*‘Inspections of assistéd

living facilities followa
-~ state-defined process that -
varies by facility type.

Both nursing homes and assisted living facilities are inspected by state

“staff who observe care; interview residents, their families. and
“caregivers; and review medical and facility records, but there are

significant differences in the oversight provided. Nursing home
inspections typlcaliy involve a greater number of staff, with more

“+ education‘and prior iongwterm care experience, who are on-site for a
“longer petiod of time. ‘Nursing homes are also inspected more frequently
) than asszsted hvmg faf:liitles However, assisted living facilities have -

‘citations for deficient practices and. -

_ ":"'have a'hzgher percéntage of cemplamts substantlated Consequently, the
R Leglsiature may wish te :
N -'reguiatory {}VCISIght af asszsted Hvi

_nsader a number of optz ns to' 1mprove R

The Inspectmn Process

' :Under federai Medicaid and Medicare program rules, nursing homes are
subject to'routine, unannounced i mspecnons by teams of inspectors that
“ must include at'least one registered nurse. Teams typically are on-site
< forfour to five days, durmg which time the inspectors follow a federally
_ mandated mspectlen process for evaluatmg comphaﬁce with apphcabie L

onment, quahty of life, and resident rights. They =

' govemment such as the adequacy of medlcal records

' -'Smoe there ‘are no’ federai reqmrements regardmg the processes by

- which assisted Tiving facilities are to be evaluated, inspections of these

+ facilities follow'a process that is’set forth in Wisconsin Statutes and
“administrative code. Requirements vary according to the type of assisted

kvmg facility mspected but each mspectien generally focuses on

‘Tesident rights, services provzded food services, environment, safety,

and stafftraining. Tn contrast to nursing home mspections, inspections
of assisted living facilities are typically performed by a single inspector
in one day.

Nearly all nursing home inspections are of nursing homes that have
been previously inspected. Because of the continued growth in the
number of assisted living facilities, a greater proportion of assisted
living facility inspections are performed in new facilities that have not
yet begun to provide services. Additionally, assisted living facilities
often receive technical assistance to help them comply with state
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regulations. For example, during inspections that we observed,
inspectors:

e provided advice on alternatives to using side rails to
keép residents from falling out of bed;

e gave specﬁ” ¢ recoﬂnnenda’ezons for making the
; facihty_more access;b]e to. reszdents with limited

. .: :asszsted staif in, understandmg the documentation
_ necessary to cnmpleie resxdent files.

A pllut pmgeet ofi'ers e
techmcal assistance. tu Tl
some mlrsmg }mmes in, oo @SSISLAY A
Milwaukee County. o 1east 9(} 0 percent of thelr remdents ﬁmded by the Medicaid program
The assistance available varies according to the nursing homes” needs,
- .but it may include individualized on-site training or group training at the
Department s offices. The pilot project was established to address
... concerns about the closure of facilities with a large number of
s _Med;caxdéfg;nded res;dents in Milwaukee, and the resulting reduct;on in
. the number of available nursing home beds for these residents. All
. ._Eechmcal asszsiance wﬂi be provzded outside of the nursing home .
-_inspection process, , :

: -ted -1wmg faclizety mspectmns are to
. .conclude wzth a meetmg at which inspection findings and potential
. citations for.deficient. practices. may be discussed. At that time,
» __;):z'ov;ders have an. apportumty to offer any additional information they
* believe should be consideéred before inspectors determine whether
i .apphcable rf:vulamns have been violated and citations-should be issued.
g - After the "Vlf‘sit mspectors review thexr ﬁndmgs to determine whether the
s _:dezmnentatmn they gathered prfcmdes sufﬁment emdenee to support the
issuance of citations. Following management review of the findings, the
. Department issues a statement of deficiency to the provider that either
. ._detaiis each citation and the applicable regulation that was violated or,
_in some cases, mdzcates that no deficiencies were found.

N ._hz_cﬁntrast_ federall ::eqmrements ':mat the amount of techmcal assistance
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At least one registered

nurse serves on €ach

::nnrsmg tiome mspectmn s

feam.

Gniy 1 of the 21 ass;sted

living: fac;hiy inspectors

~reported licensureasa:

registered nurse,
although 18 had post-
secondary degrees...

Nursing home inspectors
reported more years of
prior work experience in
long-term care than did
assisted living facility
inspectors.

The Inspection Team

In-addition to requiring that-at least one registéreéd nurse serve on each

- nursing home:inspection: team; federal Medicaid and Medicare program

¢ ‘rules suggest including as team meinbers persons with other training,
:such as. ph}fsi'c'ians, speech and occupational therapists, dieticians; social

- workers, and engineers. In contrast, there are no federal requirements
-governing the inspection’of assisted living facilities or prescnbmg the

qualifications of inspectors. As:noted, while routine inspections in
nursing homes typically involve a team of inspectors, routine
inspections in assisted hvmg fac;lltws typlcally are conducted by a
single inspector. b

.+ To determine the qualifications of nursing home and assisted living

v facility: inspectors, we: surveyed:each of the five regional offices and
-+ “obtained mformatmn on112 inspectors employed on April 15, 2002.
-+ We found that nursing home inspectors generally had more education
EOEE -than ass;sted hvmg facﬂity mspecters Specifically:

. of the 91 nUrsing hcme mspecters 59, or

- °64.8 percent, reported Heensure as a registered nurse,
- while only 1 of the 21 assisted living facility
lnSpectors repc»rted hcensure as a regastered nurse;
K :_; aﬂd : S

o ali nursing: h@me mspectors reported having d post-

+.secondary degree, although 18 of the 21: ass;sted R
- living facility: mspectors repoﬂed havmg POSt= e e
“secondary degrees in i eids stich as social work,

g --'educat:on or psychology

:.We alsa found that nursmg hame mspectors had more prior work

experience in long-termy care than- asmsted living inspectors did.
Specifically: - :

¢ 65 of the 91 nursing home inspectors, or
71.4 percent, reported six or more years of prior
work experience in Jong-term care, whereas 5 of the
21 assisted living facility inspectors, or 23.8 percent,
reported six or more years of prior work experience
in long-term care; and

¢ at least 60.0 percent of the nursing home inspectors
i all five regions reported six or more years of prior
work experience in long-term care, while only the
Western Region reported at least 60.0 percent of its
assisted living inspectors possessed six or more
years of prior work experience in long-term care.




“Acitationis a- fo‘rmal e

findmg of tleﬁclent
cpraetice. . o

The number of assisted
living facility « cxtanons
. ___mcreased after e

Outcomes of Inspections

. When inspectors determine that nursing homes or assisted Tiving facilities
haveivielated applicable regulations; the Department issues citations,
<which are formal findings of deficient practice. Both nursing homes
<. —andassisted living facilities received more citations:in EY 2000-01 than
-they had in.¥FY:1997-98; however, the increase has been much greater
- An-assisted Hving facilities; in: part because of the implementation of
- mew state. regufatwns s

Citations Issued

ot '_faczht},es mcreaseci fmm 1ess than 2 GO() inFY: 1997-98 10 mare than
-4,000in each of the next three years: Frs)m FY1997-98 thmugh

FY 2960-01 the-increase in‘citations was 140.3 percent swhich is: near}y
nine times: greater than the 15.9 percent increase in the number of
assisted living facilities providing care during this period. In'contrast,

_the number of citations issued to nursing homes increased from 3,051 in

FY.1997-98 to 3,236 in EY 2000-01, or by 6.1 percent. Most nursing

.. home:citations were for. vwiatmns of federal regulations.

The Department attrabutes the mgnﬁcant increase in assisted living

famhty citations from FY 1997-98 to FY 1998-99 to two factors: a shift

. .in.oversight of these facilities from its Division of Community Services
: ; 10 its Bureau of Quality Assurance, and the amendment and :
e 1mp¥ementatmn of adminis

ative code governing commumty~based
residential facilities. As the amount of oversight provided by the Bureau
of Quality Assurance.increased,-and after the code was amended, many
facilities were found in noncompliance and were cited accordingly. The

... number of citations issued to assisted living facﬂ:ties has reémained
- relatively, stable in. subsequent years ; i :
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Figure 2

- Nursing Home and Assisted Living Facility' Citations
FY 1997-98 through FY 2000-01

" 5'5_%.: : AR o

5.000 - 4,651 -
. Agsistad Living 4482
s s Y g R 5392 : LoD etk : Asgigted Living
. .4.4_509' I Assasted meg quaﬂgn
apon £
3.226
$3,500 Nursing Home

fke) B .
DNursing Home o oo
Chatins ™ 7 7

Citation

200001

: _-:__'i “Inchtdes adtﬁt fam;l. }m": es mad commmuty-basgd resxdentlai facﬁmes L o

o Another mcrease in the nmnber of ass1sied hvmg faclilty catations may
“oceur for FY 2001-02 and FY 2002-03, based on the Department’s

.implemenmtmn ofa more formal SUIvey process. for residential care
apartment compiexcs in January 2002. As originally proposed in
1995 Assembly Bill 150, the 1995-97 biennial budget bill, the regulation
of residential care apartment complexes was to be limited. The
Legislature increased the extent of regulation when it passed the
biennial budget, and administrative rules implemented in March 1997
gave the Department authority to issue citations to these facilities. At
that time, the Department conducted periodic inspections and offered
technical assistance to providers. In response to increases in the number
of these facilities and concerns about the quality of care they provided,
the Department began in May 2000 to develop a more formal survey
process that included the issuance of citations. The process was
implemented in January 2002,
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Most federal nursing
home citations identified

potential, not actual,

harm to residents. .

‘ Seventy Levels for Nursmg Home Cltamms

The sevemy of both state and federal nursing home citations is ranked
in terms of harm to residents. Federal citations are assigned one of four
severity levels:

* 1o harm but p{)temlal for mmlmai harm, such as
information missing from a resident care plan that
w’ uid document a hange in physical condition;

: tial _far miore than minimal-harm,
such_as a fall that did not resuit in mjury to a .

: mn_aedlate _;eopardy, such as a
res;dem 5. acqmsm 1of an avmdab_le pressure sore
because of the nursmg home s failure to foilow

B ' eﬁsure that door a'I'amns funet:ion pr;)jieﬂy

FY 1997-98 threugh FY 2@00 01 mdlcate no actual harm occurréd to

nursing home residents. In"92.7 percent of federal citations issued, the

- Department identified a poient;aﬁy harmful situation before any
.. residents were harmed. However, in 7.1 percent of federal citations
~issued, the I)epaxtment ;dentiﬁed instances of actual harm or immediate
s Jaopaa:dy to resident health or safety An additional expiaaafaon ofthe
“severity levels for federal nursing home citations, along with additional

'. . data, can be found in. Append;x 1.
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* +Table 7

- Federal Nursing Home Citations by Level of Severity
CHFY 199798 through FY 2000-01

Levelof Severity. ... Citations: -+-Percentage
No harm but potential for minimal harm et 1LAST - a3 6%
No'harm but potential for more than mmnnal harm ca ARG S 79
Subtotal | U T o062y
. Actual harm but not 1mmed1ate Jeopardy. 697 63
S 'inunedzate Jé@pardy to remdem health or safety ConL 8Ll 06

Subtotai L sy ey
Severzty level not avaliabie | N 19 02
Totai : CUi0673 0 100.0%

Violations of state nursing home regulations are also assigned severity
State nursing home levels, but these severity levels differ from those defined by federal
citations addressed: - - - regulations. As'shown in Table 8: the Department issued nearly an equal

B .numbe of citations to correct practices that posed no direct threat s’ it
+ o didicitations: for violati s that directly threatened resident safety. An
dxrecﬂy --threaten resadent TR explanatloﬁ of the seventy levels for state nursing home citations, a!ong

safety ot e with additional data, can be found-in Appendix 2.

25




i+ Table 8

. . State Nursing Home Citations by Level of Severity
SFY 1997-98 through FY 2000-01

.- Level of Severity Citations .- Percentage

- Correction orders for no direct threat to: remdent gyl s
health, safety, or welfare . . oo et o0 28R D 43.9%

Né direct threat to resident health, safety or welfare 75 _4.0
Subtotal 893 47.9
-_'Dn'ect}y threatens resident health, safety or weifare .15 TEE RN 3 e R
Substant;aj pmbab:hty for death or serious harm _69 -y
Subtotal ' 954 51.2
Severity level not available 16 0.9
Total _ - B 1,863 100.6%

. Because levels of severity are not:specified for assisted-living facility
citations, we ¢could-not determine whether the majority of assisted }wmg
facility citations were for viotations with the p&tentiai 10 r&sak inharm -
to residents. However, 37.3 percent of citations issued in-community-

based residential facilities-and 43.4-percent of citations issued in adult
family homes pertained to physical environment and safety, such as the
presence and functionality of fire alarm's, accessibility for disabled
residents, and proper sanitation practices. These types of citations
typically do not involve direct harm to residents, but rather help prevent
situations in which harm may occur. The Department indicates that its
managers determine the relative severity of assisted living facility
citations and whether penalties should be imposed based on past
decisions about similar citations.

Regional Variations in Citations Issued

In our 1998 evaluation, we suggested it would be reasonable to expect

The number of citations the rate at which long-term care facilities are cited to be similar across
issued to nursing homes the state. However, as shown in Table 9. we found significant regional
and assisted living variation in the number of citations issued in FY 2000-01. For example,
facilities varied by region. three times as many federal nursing home citations were issued in the

Southeastern Region as in the Northeastern Region. Likewise, nearly
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five times the number of state nursing home citations were issued in the
Waestern Region as in the Southern Region. Reasons for these
differences may include:

the number-of facilities in aregion;

¢ the number of beds within each facility in a region;
¢ the number of inspections completed in a region;
* variations in facility performance; and =~~~

_e variations in inspector performance.

Table 9,
Number of Citations Issned by Reglen
e - FY 2(}00 01 '
'.:Féde'réi.-.Nu;rsjng : .Sta_te Nursfng . State:Assigsted lemg .
o _..Home Citations -~ Home Citations . Facility Citations
" Region : Number Percénté'ge Number - Perc”_e'ntaée _ Number Percernitage
CNebewem 301 wo% s e sm o Bow
Rvdueniit o R s T @ gy ks .
Southeastern 938 155 339%@&;@?‘ 1,517 33.8 -~
Southern 650 S X 666 149 W
Western 540 o163 7 347 426 9.5
Total 2,766 470 . 100.0% 4,482 100.0%

We also compared zhe number of cltations issued per routine nursing home
inspection in each region. As shown in Table 10, the average number of
. federal citations issued to nursing homes during routine inspections in
~ FY 2000-01 ranged from 1, 4 in the Northeastern Region to 4.6 in the
. Southemn Region. Staiemde the average was 2.9. The number of state
o '_cnat;ons issued during routine nursing home inspections ranged from
0.2 in the Southern Region to 0.6 in the Northern Region. Additional
N _mformatmn on citations by region can be found in Appendix 3.
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Tabie 1{)

Average Number of Federal Nursmg Homes Cxtatmns I;ssued Barmg Routine Inspections
< FY 1997-98 through FY.2000-01

CRegion 199798 199899 19992000  2000-01
Northeastern 20 13 11 1.4
Northern 27 . . 32 3.0 3.5
Southeastern 3.3 35 32 3.6
Southern . 2231 2.9 4.6
Western h 2R T34 2.3 2.4

| Sttewideaverage 2.6 29 24 29

While somé of this régional variation is evidence of different levels of

More nursing home facility performance, some appears to be the result of inconsistent
citations were issned application of regulations. Some providers have asserted that inspectors
when federal 's'ia'f_f_ S apply ragu]ations mcons;stenﬂy and that the likelihood of citations
accomipanied state’  increases when federal staff accompany state inspectors to evaluate their
inspectors. T performance. Although this ‘process has recently changed, we. -analyzed

the number of citations received by 23 nursing homes over a three-year
L f_;permd We: found that citation: patterns do appear t to; be affected by the 3
G :presenca ‘of federal staﬁ‘ For exampie T N

* In FY 1999—2000 the Dep __rtment 1ssued 102 federai N
citations to' 11 nursing homes at which state
mspectors were. accompanwd by federal staff, an L
increase of 54.5 percent over the 66 federal citations
thathad ’been issued to these same nursing homes
~inFY. 1998—99 ‘when state inspectors-were - :
unaccompamed From FY 1998-99 to FY 1999 200{}
there was a 17.0 percent decrease in federal citations
o 1ssued statemde S

© e In FY 2000-01, the Department issued 153 federal
" Citations to 12 nursing homes at which state
- mspeaters were acccsmpamed by federal staff, an
" increase of 139.1 percent over the 64 federal citations
'that had been issued to these nursing homes in
“FY 1999-2000, when staté inspectors were

unaccompanied. From FY 1999-2000 to FY 2000-01,
there was a 16.0 percent increase in federal citations
issued statewide.




: Bepartment

o :trainmg and_cﬁmpetence

Thefederaigovemment

has suggested
performance

__improvements for sate. .. .

B mspecters, L

"The Department has taken a number of steps to address concerns that

regional differences in nursing home citation patterns may be caused by
inspectors appiymg reoulatmns mconsxstenﬂy For exampie the

*  reviews all potential federal citations alleging
widespread potential for harm, actual harm, or
immediate jeopardy through a statewide 8
telecenference involving regional and central oﬁ’ice
staff; who ‘ensure that citations contain sufficient
evidence and that appropriate severity levels have
been ass;gned to the vxoiataons o

e created ten new supervisory positions, beginning in

" March 1997, to: thelp ensure consistent enforcement -

o '._"of reguiatlons wzthm each regzon

. .msorporated_the use of a cuatlon review tool whzch '
requires the mspect;on team to review its
~documentation-and decastonmmakmg process for
completeneSS; and

en haszs on the 18~menth probatzonary
11 inspectors, to ensure their level of

e '_Althaugh the federai govemnent does not revzewv egmna] trends inthe R
ations; it does examine the timeliness of ﬂ1€ o

-issuance of nursmg home :
State’s evaluation activities, the sufﬁcaency of support for federal

citations, documentation of deficient practices, expenditures of federal
funds, and the mtegnty of the State’ s data: manawement system In

_ ' federal staff noté__ th state mspectors worked well together and worked
© well with facﬂ;ty smff Federal staff also suggested in a majority of

reviews that state inspectors improve either their documentation of how
nursing homes failed to compiy with regulations or the accuracy of their

' .'de:ciszens regardmg nursmﬂ h{}me comphance

As shom in Tab},e 1 1, the number of citations issued to assisted living

facilities chmng routine mspectmns also varied significantly by region.
In FY 2000-01, the average ranged from 2.9 in the Western Region to

6.6 in the Northern Region. Statewide, the number of citations issued
‘during routine agsisted living facility inspections decreased, on average,

from 5.2 in FY 1997-98 to 4 0 in FY 1999-00, before it increased to 4.9
in FY 2000-01.




Table 1I

Average Number of Asswted lemg Facxhty Cltatmns f{ssned During Routine Inspecnous

Region

Northeastern . o

Northemn
Southeastern
Southern
Western

Statewide average

FY 1997-98 through 2000-01

1997.98 . . 199899 . . 1999-2000 2000-01
0 R % 4.1 3.6
00, 26 .. . 1.8 6.6
37 31 32 5.4
8.8 48 5.9 5.0
57 14 . 45 2.9
Cos2 a2 4.0 4.9

! Does not include initial licensure inspections for new facilities,

The cauvse of regmnal

differences in assisted

living facility citations

. cannot be determined.

It is unclear whether differences in regional citation patterns among

assisted hvmg fac&htxes mdlcate differences in the quality of the
 facilities mspected or variations in inspector performance. Unlike the

inspection process for nursing homes. there is no federal oversight or

evaluation of the inspection of assisted living facilities.

Complaint Investigation

Compiamt mvestlgation is another means by which the State can assess
‘compliance with regulations. The Depamner;t maintains data on both

* the number-of complaints it receives for nursing homes and assisted

- lmng facilities and the number of. csmplamts it substantiates. Like

msp&ctmns compiamt mvestzgatmns follow a federally prescribed
process for nursing homes and the Department’s own policies for
asmsted lmng faczhtles '

" The i)epartmeni recewes compiamts from a variety of sources,
*inchiding residents and their families, facility staff, ombudsmen from

the Board on Aging and Long-Term Care, and other groups interested in
the ‘welfare of residents. Department staff report that all complaints are
generaliy mvesngated unless:

s the compiamt is for an mcadent that occurred more
than ofie year ago;
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:» . ‘the-complainant provided insufficient information

. forthe Department to determine whether the
complaint shouid bﬂ mvesugated and left no contact

S mformatmn or Sl :

. the' compiaini is mreiated to resident well-being, -
w such asa complamt aheut staﬁ" salary levels.

L -;*In these instances, the Department determines on a case-by-case basis
whether the complaint should be investigated. When investigations are
- eompleted, the Department notifies the complainant of whether the
- complaint was: fuﬂy substaml ated partlaliy substantiated. or not
:-- substantxated : : -

Complaints against and assisted living facilities in both FY 1997-98 and FY 2000-01.

assisted living facilities Dunng this period, nursmg home complaints decreased 3.0 percent and-
“increased 82.1 percent; ¢ ‘the:capacity of nursing homes decreased by a similar rate; 4.3 percent.

while capacity mcreased o Assisted living facitity comp}amts increased 82.1 percent, whereas the

354 perceut e Do o estimated capacity of assisted living facilities increased 35.4 percent.

While some increase in-complairits would be expected because of an
- increase in capacity, staffin the Department attribute the increase in
assisted living facility complaints to increased awareness of the
“complaint process by residents and family members, as well as to an
increase in the level'of care required by residents.

o ”{‘able I’J shows the number ef cﬂmpiamts filed against nursing homes B

Table 12 s

lersmg Heme aml ‘Assisted meg Facﬂlty Compiamts Received
s 0 FY 1997-98 and FY:2000-01

Type of Facility : FY 1997.08 EY 2000-01 Percentage Change

Nursing homes 1,335 1.314 -3.0%
Assisted living facilities 408 743 82.1




From FY 1997-98
through FY 2000-01,
74.3 percent of
complaints against

assisted living facilities -

were at least parﬁally
substantiated.

The Department considers a-complaint partially substantiated if it

.+ identifies a deficient- practice related to at least a portion of the
. complaint. From FY. 1997-98 through FY 2000-01, the Department

partially substantiated 1,531 assisted living facility complaints, or
74.3 percent of the 2,061 assisted living facility complaints investigated.

- +During the same period, it partially substantiated 1,248 nursing home
.+ complaints; or:32.9 percent.of the 3,792 nursing home complaints

investigated and for which complete data were available. Data related to

Loan addnmnal 1 346 nursmg home- compiamts were not complete.

oy --._;Because some complamts may mrc}ude a number of concerns, regional
-staff divide each complaint into muitz_pie subject areas in order to

investigate all areas in which violations may be present. Nursing home
complaints are divided into subject areas based on federal regulations;

... assisted living. faczhty com;:iamt subject areas were’ created by the -
' ;':-Depamnem Gl e _ o

P Tabie 13 shnws the subgect areas. fer substantlated campiamts m nursmg '
. homes and assisted living facilities. From FY.1997-98 through.
o FY 20{){) 01, the most.common areas for which complaintswere °
~substantiated in nursmg homes include quality of care and nursing
-« services. Quality of care comiplaints.address many areas relating to the
...-well-being of residents, such as activities of daily living and medication
..errors. Nursing services. compiamts mclude concerns about the
--sufficiency of fursing staff. - :

. - The most common areas for-which complaints were. substannated n .o
. assisted living facilities are resident rights and res:dent abuse. -

Complaints concerning resident rights include issues related to privacy,
prompt and adequate treatment, and maintenance of a safe environment.

.- Resident abuse. rmmpiamts include physical and mental abuse, neglect,
' and the misappwpﬂation of remdent pmperty
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Tab?e E3 R

Suhstantlateﬁ Cﬁmpiamt Subject Areas
“EY 199798 through FY:2000-01

. Nursmg Homes e : Assisted Living Facilities
Sub]ect Are s Percentag Sub;'ect Area Percentage

Quality ofcare '_ o i .38_,_5%. . ._._-_Reszdem rights 11.9%
Nursing services 156 Resident abuse 10.8
Resident behavior and faczhty practices . 15.5 _ Medication use 8.6
Resident abuse 80 Nurition and food services 7.8
Physical environment - : L. - 5.7 Resident supervlsmn _ _ 7.8
-Resxdentnghts ce e s Staffadequacy o 7.7
Qualityoftife .~ 7 34 Administration - 15
Dietary services R 24 Program services prov;ded 6.6
Administration o 15 Staff trammg ' 6.3
Assessment of residentieeds " © " 714" 7 Staff treatment of residents 5.5
Admisstons, transfers, discharges 1.2 ““Physical plant and safety 5.2
Infection control _ 0.7 Home-like environment 4,5
“Pharmacyservices T 7T g6 Y Other 4.1
' Rehabilitation’ servu:es" e 027 Quality of life ERREIE S TR A
“Physician services T 0.1 Admission procedures G g
33:“"0ther SRR - ’chensedcapaczty () 7

_ Z__ Totaz s we e%

Inspect:on Frequency

TR s Aithauz,h baﬂa nursmg homes and asmsted hiving facﬂmes are subject to
Nursing homes are ... . routine inspections, nursing ho_x_n_es are inspected more frequently. For
inspected more . .. -federal fiscal years.1999-2000 and 2000-01, or from October 1999
frequently than assisted through September 2001, federal data indicate that the Department
living facilities. complied with federal requirements to conduct one routine inspection of
each nursing home participating in the Medicaid or Medicare programs
between 9 months and 15 months after the last inspection, and the
Department inspected all of these facilities an average of once every

12 months.

33




Nursing home inspectors
visited each nursing home
an average of 4.4 times in
FY 2000-01.

Oniy 52.6 percent of
routine assisted living.. .

facility inspections met

the Department’s
. -standard for timeliness. -

When routine inspections and complaint investigations are both

considered, nursing home inspectors have an even greater regulatory
presence. Each nursing home was visited an average of 4.4 times in

- FXY 2000-01; although the munber:of times inspectors visit individual

nursing homes varied: For example:

e 2.6 percent of nursing homes were not visited, most
likely because the time elapsed between routine

" inspections was greater than the 12 monthsof the

fiscal year, but still within the federally prescnbed

i max;mum of 15 mBﬁﬁlS,

) _ . '46 4 percent of homes were visited between 1 and S

o _3 times;

_ gercent of homes were VISiied between 4 and
9 times; and . ' :

06 {) peraent of hames were szued between 10 and

: :25 times.

" Wz scoasm admamstratave code provides that resxdentml care ap&rément
" .compiexes are to.-be mspected at least once every three years, but there
_' _ .'are no formal requwements in statutes or administrative. code concerning
. the frequency of mspections of commumity-based residential facilities or
" adult family homes. The Department indicates that it has estabhshed a
- :practice of conductmg routine inspections-of all. assisted: hvmg facxhtzes e
* ‘biennially. As shown in “Table: 14; from FY 1997-98 through' g

FY 2000-01, the Department met the two-year standard for only

526 percent of the.routine mspectlons

Even whén both romme mspect;ons and complaint’ mvestlgatmns

Tirgres consadered inspectors visited each assisted living facility an average
- of less than once per year in FY 2000-01. Furthermore, as of _
“June 30, 2001, 47.1 percent of asszsted living facilities had not been

* visited by inspectors for any reason for at least one year; and '
13 3 percent had not been vaslted fﬁl‘ more than two years
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Table }4

Time between Routme Inspect]ons fﬂr Assmted Living Facalxties
Dk PY 1997-—98 thraugh FY: 20(}9 01 T

T1me Number of.-i.nsvéetiens- Percentage T
TwoYearsorLess - .. ... .
o Oneyearorless foov ot 67200 25.7%
: {}nemtwoyears e e 04 26.9
' Subtotai S 13re 52.6
'MorethanTonears: ST
“Two'to three years™ 405 91 351
“Threeto-fouryears -~ 7 S0 G233 B9
?OurYea;rSﬁrmore e gg G
CTewl . 2615 1000%

As noted the number Gf ass;sted hvmg facilities increased from 1,824 in
B FY. 1997—98 to 2,114 n FY 2000 01, or by 15.9 percent. As the number
. of assisted livi g_:facmnes increases, the likelihood that the Department .
. can conduct_ iore frequent inspections and: achieve its owntwo-year
_ _standard dlmmlshes The Department places a higher priority on
_ compiamt mvestagatwns because the concern is known, and on initial
~ licensure inspections because administrative code requires it to conduct
. .such inspections within 70. days after receiving a facility’s application
o fcr a hcense However, staﬁ‘ in the Department indicate that routine
: mspeetmns are the most effective way to determine comphance
especially through the discovery of previously unreported problems.
Staff also indicate that reducing the time spent on-site for routine
inspections so that more facilities can be visited in a more timely
. manner could limit the ability of inspectors to uncover deficient
practices thereby reducmg overall effectiveness of the inspections,

L Ta ;m;)mve the nme]mess of its mspectxons the Department is
. attempting to secure additional federal Medicaid funds to support
additional ass:sted Tiving facility inspectors, based on the premise that
L Medicaid funds are. used to pay for the care of residents in 86.8 percent
_of assxsted i;wmg faczizﬁes the I)epartment regulates. If it is successful in
L s:apturmg the. $361 800 in addzt;onaf funds, the Department intends to
request up to 9.0 additional FTE. assisted living facility mspectors. The




Operators of assisted
living facilities oppose a
regulatory systenrlike =
that for nursing homes,

No citations were issued
in 49.6 percent of nursing
home inspections and
complaint mvestxgatmns.

e oncom; jixan{:e Therﬁfﬁrea A
i proposal to the federal’ govemment requesting permission to. conduct a
e _.three-year pa]ot project in the Western Region that would target -

" Depariment indicates that receipt of this federal funding would not

require the commitment of additional GPR, because current licensure
fee revenue could be used to meet federal matching requirements.

'AS'siéiea iiiring..fadilitj?-p'r’dvi'ders indicate a strong desire that the

regulatory system for assisted living facilities not become like that for
nursing homes: For example, they believe that a more frequent and
prescriptive. inspection process would be inappropriate for assisted
living facilities because residents generally have less-intensive medical
needs and more choices about the amount and type of care they receive.
In addition; assisted living facility pmvzders are concerned that a- more
prescriptive process would lead to an eiivironment like that of nursing
homes, which they contend would eonﬂzct with the intent of assisted

imng facxhtzes Ly prov;de care ina mere home«iike settmg

s :The Lf}eparnnent nuxsmg home prowders and res;dent advecates also -
“have concerns that the nursmg home inspection process; as prescribed

by the federa¥ govenunent ‘Timits the State’s ability to focus resources
on nursing homes that have histories of noncomphance with regulations
or high rates of complaints; From FY 1997-98 through FY 2000-01,
49.6 percent of nursing home inspections and complaint investigations
in Wisconsin resulted in no citations.-Under current federal inspection
reqmrements states are to allocate the same resources to compliant
nursing: ‘homes as they allocate to nursing homes with long histories of
Aprif 2002, the Depariment submitted a

ient resources to the most:nonc; 'mpilant nursmg--

: homes Aithough all nursxﬁg homes would continue 1o be inspected
- *‘reguiariy, the additional resources directed to the most noncompliant
“* nursing homes would include additional time for on-site inspections,
“technical asmstance, and sharmg of best practzces The Department
" indicates that there are many obstacles to overcome before the federal
R _oovemment weu}d appmve such a pﬂet which is not expected before
e _2003 e

" Future Considerations

The regulation of nursing homes follows a well-established inspection

* ‘process that occurs frequently, is des;gned to ensure quality, and
“employs teams of i inspectors that include registered nurses and engineers

't evaluate both resident care and the physical plant. In contrast, the
"ms;)ectwn process for assisted living facilities is less established, occurs
“with Tess frequency, and typxcaiiy empleys a single inspector. Increases

in the number of compiamts against assisted living facilities, the rate at

‘which complaints are substantiated. and the relative infrequency of

assisted living facility inspections suggest that the regulatory system for
assisted living facilities has reached a critical juncture.
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: T.ha:Leg’iSEatu-reicmtld, e

. consider options to:
. improve. regzﬂatury
f wers:ght

- Theassistéd: hvmg faeﬂrty mdustzy is: expermncmg rapid growth, but
.- minimal data are collected about the medical needs, conditions, or
i --:.:acmty levels of assisted living facility residents statewide. On June 30,
222001, 86.8 percent of assisted living facilities received Medacald funds
and; if calendar year 2001, '$148.3 million i ‘Medicaid funds was.
.+ provided for re31€¥ents n these facilities. Given the amount of pubhc
- funding provided, some suggestithat the regulatory oversight of assisted
- diving facilities should be increased: However, assisted living facility
- :providers contend that the level of care required by reszdents in their
b facﬂmes dees not: warrant mcreased'tegu]atory overs;ght

e -If the Legislamre is: m}t satasfied with the current reoulatory process
. for assisted living facilities, a number of options are available. For
.+ -example;if it wishes to ct:amprehenswely review assisted lving facility
i regulatlons, the Leg;slatm‘e could: request the Joint Leglslat;ve Cmmcﬂ :
oo to study the'issue and make: recommcndatmns to improve regulatory
. -oversight that ceuld better ensure quallty care. Aitematwely, the
- Leglsiature cou}d T S

F e estabhsh staﬁdards fﬁr the frequency with which

: ..assasted lwmg facﬂit:es shfmld §Je mspected

' estahiish minimum quahﬁcatmns for assisted living

e faezlzty mspectors

“increase the number Gf staff asmgned to inspect

o assiste hvmg facilities by seeking additional federal

= ty-hcensure feess or dlrectmg
- _the Depamnent to realiocate ﬁ:s emstmg resources;

* direct the Department to devélop technical assistance
- “training programso better enable- assasted living
: "facﬁlties efnpiy with regulatwns

o Whﬂe the nursmg home reguiatory system is weii—estabhshed the
- consistency with which’ regnianoﬁs are applied continues to be of
- ¢oncern: Furthérmore, given that 49 6 petcent of nursing home

© - ingpections and cemplamt mvest:gaﬁons conducted from FY 1997-98
-f-t]mmgh FY-2000-01 resulted in 1o citations, the current approach to
“iursing home regulatxfm, which treats all nursing homes equally

“regardless of their camplaance hfstory, is of concern to providers. Other

“issugs, such as financial viability; increased resident medical needs, and

staff tiurnover, affect the ability of ihe nursing home industry to provide
quality care. For example, from January 1999 through August 2002,

47 nursing homes in Wisconsin have entered into bankruptcy.
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- In FY:2000-01, $916.1 million in Medicaid funds was provided for
. -residents:in nursing homes. As financial concerns increase, some
. providers and advocates have suggested that the percentage of allowable
- Medicaid costsireimbursediisan indicator of the ability of a nursing

- 'honve to provide quality'care. We reviewed the statistical relationship
 -betiween compliance with-federal regulations, the number of facility

-complaints investigated by the Department, staff turnover, and the

-+ percentage of allowable costs Teimbursed in FY 2000-01. Our

- calculation.of allowable costs was based on the technique used in a

L June 2001 analysis.conducted by the Legislative Fiscal Bureau. We

found homes with a higher estimated percentage of allowable costs
- ‘reimburséd tended-also to have a relatively smaller number of licensed
- beds. and a relatively smaller number of total patient.days. However we

- found little statistical reianenshlp ‘between a number of factors -

. --suggested asindicators-of anursing home’s ability-to provide: quahty
-+t care:and the percentage ‘of costs reimbursed. Addltzonai mfcrmatwn on

~“these analyses is’ prav:ided in Appenézx 4.

The federai govemment has recently taken steps to better assess the
quality-of care provided in nursing hemes. For example, the Centers for
:Medicare and Medicaid Services established a new set of quality
measures intended to provide consumers with information that can assist
- «them in selecting a nursing home. The measures are drawn from data
collected during routine resident assessments and address residents’
physical and clinical conditions and abilities, as well as their
. - :preferences. They include, for-example, incidence of infections, pam

- management, and daily use of physical restraints. Smce April 2002, -

.- these quality measures have been réported on a pilot basis forsix states.

§ . Measures for all 50 states became available on the Centers for Medicare
and Medicaid Services’ Web site.in November 2002,

o In Wlsconsm’ a group of: fac;hty operators has studied staﬁ'mg

..on _shanng_succﬁssﬁxl staff_ training and improvement meﬂmds among
participating facilities has ephanced the quality of care at no extra cost.
These facilities noted.that one-third of their membership was in full

_compliance with the federai regul&tmns in 1993, when they began to use

. the model; and cited an improvement in care by 1999, as measured by a

_near. doubimg of the facilities in full compliance with the federal
regulations. These facilities and their evaluators also reported that
. .declines m__staff turnover rates were tied to increased quality and may
... have a positive effect on facility costs.
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~ financial pena
N j;:'hcensufe constramts addmonai management oversafrht or con _of by the

be corrected according to
a.plan approved by the
Department.

Penalties are used to'

compel compliance.

‘Nursing homes and assisted living facilities that are cited by the

Department are subject to an enforcgment process that can result in
ialties, restrictions on their ability to admit new remdents

7 state forfeﬁure or firie. The Depamnem has a well-documented process
o _for determmm_g nu:rsmg home forfelture amounts; in contrast, there are

'A 1998 statutory c’hange raised maximum forfeiture amounts for. nursmg_ -
" home citations, but both the number of citations issued and the total
o dollar value of ali forfextures ‘have recent}y declined. Furthermore,

a!though prompt imposition of penaitzes is considered the most effective

‘method of ‘compelling compliance, most state nursing home forfeitures
_are ot assessed or paid in a timely manner, and only a portion of the
* forfeiture amount is co]iected because of statutory discounts. Other

available enforcement options for nursing homes and assisted living
facilities have rarely been used by the Department.

Tiae'ig'ﬁfarééménf Pmeess

o To ensire iha eﬁczent pracnces that have been c:ted by inspectors are

Deﬁcxe nt pra cix cesmn si :'corrected prowdﬁsrs are required to submxt plans of correction, which
" are reviewed by the Department. }'_n some cases, the Department

develops its own plan of correction for the provider to implement.
Additionally, the Department may require specific training for facility -
staff. After the Department approves a plan of correction, the facility is |
required to make changes as spec¢ified in the plan, which the Department

-~ verifies. Inspectors may return to a facility for verification purposes

only, or'they may incorporate this effort into subsequent routine

o mspect:ons or complamt mvestlgations

" 'The Dgpaﬁment also_ may 1Ss1f;§ _'penait}es against facilities that have
“been cited for deficient practices or that are slow in achieving

compliance. Penalties can be imposed for single occurrences of serious

- violations, as well as for less-serious violations that have been cited

repeatedly. Nursing homes and assisted living facilities are subject to
state penalties, while only nursing homes are subject to federal
penalties. State’ penalties for assisted living facilities vary by facility
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A total of $6.5 m}liwn was
assessad for__S 5 _nursmg
home forfemxras

type. From FY 1997-98 through FY 2000-01, all of the penalties
imposed on assisted living facilities were imposed on community-based
residential facilities and adult family homes.

Finan_t_:ial_ _P__en_ait_i_es- _f_or Nursing Homes

| _'The State has a W@i] docuz anied pmcess for determining forfeiture

ssesses nursmg ‘homes. that have been cited for violations of

siéte fegtﬁatzons Nursmg omes are also subject to federal fines, called
L “civil ‘money penalties, for violations of federal regulations. From
_"_FY 1997«-98 thron

gh: FY. 2000-01, the Department imposed a total of
"_tures on nursing homes that violated state regulations.

': .Comple :data are ; avaﬂable far 855 ef these farfextures wh;ch had a
'totai value of $6'i'5 mailaon R : .

| Aithough the maximum state forfelmre amount mcreased in response to

Iegislation that'teok effect in 1998, there was a decline in the number of

forfeitures:: -asses d i m FY 20{}{}»01 and the total dollar value of

_ _f{)rfe;ture assessments for that year also declined. Furthermore, most

o state xaursmg home fﬂrfeitures have not been assessed or paid in a timely

___'af dxsceunts

State Forfeitnre Assessments

: '-".:_5'-'Tw0 'ferfmmre spec:aiists in’ the Department s mntral aﬁice determme L

. nursing | home forfeiture amounts, subject to maximum amounts

o '._speczﬁed in ‘statute. ‘Section 50 04(5)(b) Wis. Stats., also provides

... guidance in- the detemmauen by, spectfymg four factors to ’oe
conszdereci s

. the -gravﬁyofm;@aﬁ;sg;: s

go:}d faith” exercased by the prov:der including
_ reasonable dahgence in eomplying with

. .requirements, prior accomplishments showing a

desire to comply with requirements, and efforts to
....correct violations, such ag facility stalf identifying

. and. attamptmg 10 remedy the deficient practice;

. any prevmus vmiations commatied by the provxder

.and

. ;the :ﬁnan_cial.béﬁgﬁi to.the .pﬁovidér of committing or

continuing the violation.
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«+ In-addition to the four factors outlined in statute, other factors, including

I : lThe-_.;;e-};;;.tmm “0 v e Cthe‘number of daysthe violationoecurred, are influential in determining
developed guidelines for - ~the amount of the forfeiture. Tn response to our 1998 recommendation
calculating nursing home .- that it establish:policies and provide staff training to improve the

forfeiture: amounts . proicess for setting forfeiture amounts, the Department developed a
S T - document to: guide staff in determining nursing home forfeitures. It
‘o dnvolves reviewing each of the four statutory factors; considering other
- factors; such-as whether the violation was corrected when inspectors
. -1evisited the nursing home and whether the incident was self-reported;
- and-using tables of forfeatums ranges, which are shiown in Appendix 5,
to help forfeiture specialists calculate final forfeiture amounts.
~Managers at the central office review forfeiture specialists” work before
--forfeiture notices are' sent. A forfeiture notice is sent after a statement of
e -deﬁcaency has be:en recewed by the nursmg home

.As sho\m in: T abie 15 the average staie forfezm amaunt per citation
" increased by.more than 300.0 percent over a four-year period, from -
e :$2,597 in FY 1997-98 10:$11.246 in FY 2000-01. However, both’ the
number of citations for-which forfeitures were assessed and the total
dollar value assessed for all citations declined significantly in the last
.. year of this period, when forfeiture specialist positions were vacant.

Table 15

- ; Nursmg Home State For:feltu _
“FY 199%98 through. PY : 99{)4)1

11997-98 '1’99’3_-99 1999-2000 2000-01
Number assesssd 210 174 - 355 116
Average assessment T 8597 86168 $10,204 $11,246
Total assessment © . $545380 31,073,178 $3.622.252 . $1,304,498
Maximum assessment $40,500 $z7o 500 $270,750 $89,250
annum assessment %00 0 T s00 SIS‘?: 8100

e Assessedby c1ta‘tmn." e

% The sizable i mcrease in average forfeiture amounts per citation can be
* attributed to'a stamtory change that took effect in 1998. 1997 Wisconsin
" Act 237 increased the maximun ‘state nursing home forfeiture from
© 85,000 to $10,000 for fhe most serious citations, and from $1.,000
to $5,000 for citations directly threatening resident health, safety,
and welfare.
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Nursing home forfeitures
are not assessed in a
timely manner.

- Like the:average assessment per citation, total annual assessments for all
citations also-increased'in FY:1998-99 and FY 1999-2000. Department
staff attribute this increase to the statutory increase in maximum

“- forfeiture amounts; nursing homes being assessed for’an increased: -

.. number-of days of violations; and the Department filling vacant =

. forfeiture specialist positions; which allowed more forfeiture
- vassessmentsito be-.completed.-After reaching a high 0f $3,622.252 in
w00 FY1999-2000; total annual-assessments dropped 64.0 percent, to
=+ +$1,304,498, in FY 2000-01: According to staff, this decline is due, in
part, ta vacancxes in forfeature spec;ahst positions.

i Whaie 5. 5{) 84(5)(c), Wls Stats requlres the Department to notify a
. nursing-home-if it-determines that a forfeiture should be assessed for a
. -violation, or for failure to correct 2 violation, statutes do not specify

when the notice must be sent. The Department sinternal standard is to -

- assess: forfeitures within four months or 120 days, of the date a citation

was. issued. ‘Staff indicated that once a forfeiture specialist begins the

© task, @ forfeiture can taLe between & few hours and several days'to
o caicuiate, dependmg on: i

e the number of statutes and codes cited;

e the complexity of the issues involved in the

violations;

¢ whether the statement of deficiency clearly and

;_completeiy explains how the deﬁc;ent practice

“ Uiviolates a regulation;

* the availability of resources for research capabilities;
and -

» ;the number of days the faca]aty was in vmiation o L

Although the amount of tlme requlred to calculate a forfelture varies, the
Department has not met its standard of 120 days from citation issuance
to forfeiture assessment. In our 1998 report, we found that the
Department’s timeliness in assessing nursing home forfeitures had
improved from FY 1993-94 through FY 1996-97. However, we found
that only 26.0 percent of the 855 forfeitures assessed from FY 1997-98
through FY 2000-01 met the 120-day standard. The average time
between the nursing home’s receipt of the statement of deficiency and
receipt of the forfexture assessmentranged from a low of 147 days in

. FY 1997-98 10 a high of 208 days in FY 2000-01. Additionally, the
. Department reported inF ebmary 2002 that 217, or 64.6 percent, of

FY 2000-01 state crtatlons for wh:ch forfeitures could be assessed were

- awaiting review.
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Staff vacancies and time
spent in training have led

to a backlog in nursing.... . ..

home forfeiture
assessments.

- Statutes do not provide

specific penalties for
nursing homes that do
“ mot pay forfeitures.

~ Although staff in 2.0 FTE positions determine state forfeitures, these

staff have other responsibilities, such as determining forfeitures for
other types of facilities and preparing for and participating in forfeiture
appeal hearings. For-example, the forfeiture specialists reported
spending 730 hours in 2000 on forfeitures and subsequent appeals for
only five nursing homes. Additionally, these positions were vacant from
September 2000 to January 2001, during which time few forfeitures
were assessed and a backlog developed. The Department notes that an
extensive training program provided to the staff hired in January 2001
fedto an increase in the backlog, because few forfeitures were assessed
during the training period. Department staff further attribute the delay in
assessing nursing home forfeitures to an increase in‘the:number and the
duration of state violations, as measured by the number of days nursing
homas are found to be noncompliant :

In addltmn to concerns about the ’amelmess of forfeiture assessment, the
promptness with which- famhﬂes make their forfezture payments is-also
of concern. As required by s. 50.04(5)(f), Wis. Stats. , hursing homes -

_must pay forfeitures within ten days of receipt of the assessment, unless

they contest the forfeiture amount and file an appeal. If a nursing home

" does not appeal and does not pay within the required ten days, the

Department’s legal counsel refers the case to the Department of }ustme

“for collection. Statutes do not provide for any penalty if homes do not

pay forfeitures, anid many forfeitures are appealed. For exmnple among
the 855 nursing home forfeitures issued from FY 1997-98 through

 FY 2000-01 for which cc;mplete data were available, 371 were appealed
-~ “Ofthe remammg 484 143 were pald wﬁhm the requ;red 10 days

j g omes that pay forfeﬁures pay the fuﬂ amount assessed or
pay a'reduced amount, which is permitted by statute to encourage timely
payment. Section 50. 04(5)(fm), Wis. Stats., allows a 35.0 percent

“reduction in the fotal forfeiture assessment when facilities pay within ten

days and waive their right to appeal; and many nursing homes are taking
advantage of the discount. As shown in Table 16, 70.7 percent of the

116 state forfeitiwes assessed in FY 2000-01 were reduced by

35.0 percent; in'FY 1998-99, when this discount was first allowed, only
27.6 percent of forfeitures were reduced.
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Table 1 6

Reductmns in Nuramv Heme State Forfeiture Assessments
EER FY 1997~98 through FY ’?{)Bﬁ~@}

-'Pemenmge Reduced e E997—«98 199800 19992000  2000-01

1 8 Gpercent (ferfelture not reduced) -_-71_.--9% e 47:1% 33.5% 22.4%
.. 350 percent- i 00 276 57.5 70.7

. 100.0 percent (forfelture deleted) B33 wn L2 0.6 2.6

.. Other-amount . i e 2B 24 84 _43

Total SR 100.0% -1'_0‘9;'0% - 100.0% 100.0%

. ~Nev ertheiess noi all; nmfsmg hnme forfeitures have ‘aeen pazd A!though
@ Nearly h alf the i‘orfelture o alI amounts due in FY 1997 98 hava been paid, as of May 7, 2002:

_amounts due from

nursing homesin = . “ 'Iess than 10.0 percent of the amounts due in
FY 19992000 and = FY 1998 -99 had not been paid
“FY 2000«01 have not been_ T

_:_Pald e e o _' _348 5 jpercent csf forfelture amaunts due in FY 1999-2000,
. .. o813 tmlhon had notbeen.paid an{i .

e - 48 9ﬂpercent of forfeltures amounts due in "FY 2()00«-01
.ot $0.4 million, had not been paid.

'Departmﬁnt re:cords show that these: fcar:fexmres are unpaid for several
;. reasons. Fm‘ exampie

$1 3 mﬂh{m is due from nursmg homes that have -
filed for bankruptcy; '

. | $355{)OO 1s di}e ffdm ﬁursing homes that have
appealed forfeitures; and

¢ $303,000 is due from nursing homes that have not
paid for unknown reasons and have been referred to
the Department’s own legal counsel or to the
Department of Justice for collection.




- Asirequired by:Article: X, Section 2.of the Wisconsin Constitution and
prescribed in ch. 50, Wis. Stats;. forfeitures paid by nursing homes are
o+ deposited into the Common Scheol Fund, which is used to make loans
- tolocal-governments-and to fund the purchase of instructional materials
-+ and library books by school districts. Nursing home providers note that
- the payment-of forfeitures Huiits their ability to direct resources to
.. dmprove care, and the Department acknowledges the current payments
. do not benefit the nursing home industry.

... Although the censtitutional requirement that forfeitures be deposited
into the Common School Fund eliminates any incentive for the

- Department to artificially increase forfeiture assessments, statutes

permit some agencies that assess forfeitures to retain a percentage of

- Aamounts received to.cover their administrative costs, For example:

s 50.0 percent f forfeitures received for violations of

state pari-mutuel racing laws are deposited into two
racing-rel atéd'appmpriatiqns; ) L
*  40.0 percent of forfeitures received for vi olations of
- vehicle size, weight, and load laws are deposited into
: the Transportation Fund;and -

* - "deduction-of the expenses of collection” for

- wviolations of certain insurance regulation laws can
~be retained before deposit into the Common School

. .. ” 11'1':2'99'1.;- the .-Jo_i_i.ﬁ-z iegisiatx‘véﬁﬂhnmf identified a.nm“n.bef of }imitati{)ﬂs, |
-~ based on judicial rulings, that restrict the Legislature’s ability to direct
- forfeitures away from: the Common School Fund. Specifically. any

-amounts retained by the assessing agency:

. 3sh¢ﬁ3d'r¢p_igs’ent the actual costs, or at least a
reasonably accurate estimate of the costs, of
©-prosecuting the offense;.: - - -

»...cannot be used for future enforcement unrelated to
-the cost incurred for enforcing present law;

* cannot be so large as to leave only a nominal amount
- forthe Common School Fund; and

+: - are subject to judicial standards-of reasonableness.
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i +The Leaaslature miay wish to-consider amending statutes so that a
-t portionsof the: nursing. home and assisted living facility forfeitures

. assessediis directed tothe Department, rather than the Common School
«Fund; and resources that currently support forfeiture assessment
- functions ean be redirected to the regulation-of long-term care. To -
ik ‘ensure that the Legxsia’sze is able to consider statutory changes, we

. ecommend the Department of Health and Family Services report 10 the

~uxloint Lewslaﬁve Audzt Cnmmzttee bv March I, 2003, on:

S fhe mtmber amf percem‘age of FY 2000-01 and
o o FY 2001402 szaz‘e nursmo honie citations eligible for
ER forfe:fure and c‘maztmg revzew and

e “the percenfaﬂe of i ﬁ.arfezmre tha? represents d
" reasonable estimate of the: Dez;amnem s e
o .:admmzsiraf?ve msts relafed w assessma a forfermre

| Federai Cwﬂ Money }’enaltles '

-in addltzon to state forfeltures nursing homes are also subject to federal
fines. called civil money penalties, for violations of federal regulations.
Because federal policies allow nursing homes to correct many federal
violations:before penaitaas are imposed, nursing homes are assessed
. fewer federal civil money: penalties than state forfeitures. Like state
5 forfemlres@ civil money penalties may be reduced by 35.0 percent if 2
. .nursing home waives:its nght to appeal: Revenue from federal cwli
.- money penalties is shared between the federal government and the. .
a3 .Department :dependmg 6n whether the nursing home is certified to”
20 woreceive funding through Medicaid; Medicare, or both. The Department
] may use ﬂmds from cav:l meney penalties

to operate a nm‘smg home whﬂe either cerrectzon Qf
deﬁc;encaes or: clasure is: pendm -

¢ to reiocate res:dents to other famhtres or
- .+ - to reimburse residents forpersonal funds or preperty

- lost atanursing hone as & result of actions by the
nursing }mme or its empioyees

Wath pemusswn fmm thf: federa} government the Department may also
use a portion of these funds on pilot projects, such as the technical
assistance pilot project in-Milwaukee County.






