From FY 1997-98 through FY 2000-01, nursing homes were assessed

The dollar value of $1.2 million in civil money penalties. As shown in Table 1 7, the number
federal civil money of assessments more than quadrupled over this period, and total
penalties assessed against . assessments-increased nearly tenfold, Department staff attribute this
nursing homes increased increase to'changes in federal requirements in September 1998 and
nearly tenfold over four December 1999 that limited nursing homes ability to correct certain
years, S oot deficiencies before penalties were imposed if they had been cited for

serious deficiencies in the past. The assessment amounts shown in
Table 17 reflect any reductions that were negotiated through appeal or
setffement. g e e,

Tablel7

| Nursing Hﬁme Federal Ci\fi}-Mnney--}:‘éhaity.Asss_v@ssm'eatsl
B <o FY 1997-98 through FY . 2000-01. . .. ... .

Coen 199798 1998-99: 19902000 2000-01

Number assessed L e s a8 33

oo Averageassessment o  $-8,‘529""-‘_ 816,504 -$11,321 $16,890
o Total assessment - . $59.640 - $247.557 ~$316,999 $557.369
Maximum assessment $17,000 - -$88,985 - - $103.000 $245,000

Minimum assessment $877 $1.430 $390 $1,000

o Assesscdbysiatement of deficiency.

- Assisted Living Facility Forfeitures

- -As with nursing homes, forfeitures are the state penalty most frequently
imposed on assisted living facilities. Of the 854 penalties imposed on
assisted living facilities from FY 1997-98 through FY 2000-01, 578,

- -0r 67.7 percent, were forfeitures. These forfeitures totaled $341,266 and
were imposed exclusively on community-based residential facilities

-because the Department did not implement inspections for residential

- -&are apartment complexes until 2002, and statutes do not allow the
-imposition of forfeitureson adult family homes. As shown in Table 18,
- the-average forfeiture assessed per statement of deficiency in FY 2000-01
-was $507, while the maximum forfeiture assessed was $1 2,200.

- 47




Tahie 18

Assxsted mefr Faclhty Forfexture Assessments
-BY" 1997»93 through FY ’?OGO-»OE

| 19?'? 98 1998 99 1999«2(}00 "000 (}1

o :_Nluﬁber assessed | _ 86.” 127-..' 175 190

Average’ assessment $488 - _$_599_ . $725 $507

Total assessment 341,957 $76,9] 9 $126.898 $96,392

Maximum assessment $4.000  $6,200 $30,180 $12,200
~Minimuinm disessment B $30 T %49 CB100 0 $507

! Inc]udes.cgmmmﬁ@-ﬁas_egi res'i:deiit:iéi facilities only. Assessed by statement of deficiency.

S orfeﬁure nataces are sent to assisted living facilities at the same time
*statements of deficiency are issued. Statutes require the forfeitures to be
paid within ten days of receipt of the assessment and.do not provide a
- discount for timely payment. The assisted living facility providers with
 whom wespoke did not express concern: about the t:tmelmess of
it fferfexture assessment S

.Ass;sted hvmg facility; forfeltﬂres are n{)t based on: wntten criteria such

'."3’I‘iw Deparfﬁ:eht 'i:'as Ilﬂt as. statutes -administrative. code; orthe: Department 5 formal erttﬁn
developed written criteria poiicles ‘Rather, regional and central office staff’ confer to determine -
_ for use in determining forfeiture amounts based on a facility’s compliance record and the ..
forfeiture amounts for Department s treatment of other facilities for similar violations. Such a

assisted living facilities. practice, which relies exclusively on the individual judgements of staff,
B o oo could Jead tosinconsistencies. Therefore, we recommend the Department
of Health cznd Familv Services establish a written pr ocedure to guide
¥ the assessmenf af forfeﬂures for asszsted living factiznes '

- :Other Penalty Options

- In‘addition’to state forfeitures and federal civil money penalties the
. Department may-assess'a number of other penalties on nursing homes
and assisted living facilities that'do not comply with state or federal
- regulations. These-other options; which are listed in Table 19, range
. from restrictions on admissions or federal reimbursements to licensure
constraints and management controls. In addition, the Department of
Justice may issue state criminal charges against a facility, individual
nursing home administrators, or facility staff members.
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_ Table 19

_ Other Penalties for Nursing Homes and Assisted Living Facilities

s = O Assisted
Living Facility
o Nursing Home Violations Violations

Other Penalties B T .. Federal State State

rict issions or Reimbursement
_Suspension of new admissions. 4" . .

Restrictions on Admission

. Suspension or denial of federal payment e
Licensure Constraints _ .

. Conditionallicense .~ - o 0 « .

© eemsesuspension -

L
-
A

Management Controls =~ -~ " . L o
State monitoring oo g e gt
Receivership ] QI

State Criminal Charges A S ..: DL ADEEI : p .
’ Federal suspension ‘of new admissiens applies to Medicare and Medicaid residents only.

- _-2*?' This penalty is not applicable to adult family homes.. . . . . PRI o
7 This penalty is applicable to community-based residential facilities only.

Restrictions on Admissions or Reimbursement

- Nursing home admissions may be restricted for violations of state or
. federal reguiations; only.the State can restrict new admissions to
agsisted living facilities because federal regulations do not apply to these
.. facilities: According to staff in the Department, restricting new
. admissions. can be an effective enforcement option. However, the
.Depa_rtment_.ha;s_.ngﬁ._impqsed_ admissions restrictions on nursing homes
because s..50:04(4)(d); Wis. Stats., limits its ability to do so in a timely
.- manner. The statute.allows the Department to suspend admissions of
new residents to nursing homes with serious violations of state statutes
or administrative code when subsequent serious violations are cited.
However, nursing homes must have a hi story-of serious violations in
order for the penalty to be considered, and they have 90 days to correct
the violation before the Department can suspend new admissions.
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Admissions have been.
restricted in assisted
living facilities but not in
nursing homes.

Reimbursement for
Medicaid or Medicare
residents may be
restricted to compel
compliance. '

e :'.The federal govermnent may suspend

In contrast, statutes allow the Department to suspend new admissions to
assisted living facilities at the same time a-statement of deficiency is

‘issued, which prowdes an immediate penalty. Of the 854 penalties

imposed on assisted living facilities from FY 1997-98 through
FY 2000-01, 60, or 7.0 percent, involved suspensions of new
admissions. Most of these suspensions were for comnumity-based

.. residential facilities.

Bécause restricting admissions may be effective in compelling
compl;ance with: regu}atmns and because current statutory autherlty
limits the instances in ‘which it may | ‘be used. we recommend the
Legislature amend s. 50.04(4) (d), Wis. Stats., fo aliaw the De;oarfmenf
of Health and F, amily Services 1o resmcf nursing kome admzssmns ina
more ffmelv manner. -

' Federal reguiaﬁons pemnt a number of addltmnal restnctzons on_nursmg
'heme admzssmns or reunbursement Spemﬁna]iy _

* The State may restmct aﬁmmsmns by suspendmg
Meétcald and Medicare reimbursement for new .
residents. The requirements regarding the types of
violations that must have occurred before this
penalty is imposed are less stringent than the
requirements for a state penalty. In FY 2000-01; .
federal suspension of reimbursement for new

. .admissions was _maposed sn nme nursing homes. .

reimbutsement for all Medicaid and Medicare
residents in 2 nursing home. In FY 2000-01, this..
penalty was not 1mpcsed on any Wlsconsm nursing
hemes

. The federai gcvenuﬁent may restnct rezmbursement

by termmatmg its agreement’ with the nursing home to
participate in Medicaid'and Medicare, which ends

. federal funding to the facility. This penalty is usvally

imposed if there is imimediate jeopardy to resident
- health'or safety, or if the famhty does not achieve
-+ substanitial comphance within'six months of the
: mspectmn that found’ rzoncc}mphance In FY 2000-01,
“Hie provxders were teﬂmnated from the federal
-programs : :
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Lleense re’vocat:en

'has been used against A

.29 ass:sted_ ltwng
_facthtles. e

Licensure Constraints

Suspendmg, revokmg, or placmg candmons on the licenses of nursing
‘homes or assisted living facilities is-another means by which the

Department can enforce compliance with state—but not federal-—
regulations. License revocation, which closes a facility, is one of the

-nost severe penalties that can be imposed; in addition to affecting

revenue, it affects employees and is disruptive to residents, who must

.- find alternative placements. Revocation is, therefore, considered a
. penalty of last resort and is typically imposed either after other penalties

fail to compel compliance or when there is an immediate and direct

: threat to the health, safety and welfare of residents.

Cendmonai hcenses reqwre nm'smg homes to meet certain conditions,
such as hiring a consultant with expertise in‘areasin- ‘which the home has

- been issued citations. From FY 1997-98 threugh Ty 2900«01 the
- Depamﬂent issued three conditional _nursing home licenses but did not

revoke or suspend any. nursing; home licenses. Hawever, 29 ass1sted

. Iwmg facilities faced. license revocation during that period. .

B Manageménié.-Cﬂhifois o

N Manaoement contrais that restmct a nursmg home or assisted living
o faclhty prowder s abalzty to operate independently include:

. .state momtormg, wh;ch can be 1mposed on nursing .
.. Homes and cammun1ty~based residential fac:htnes,

i fbut not other types of asszsted living facilities:

. -temporarv management whmh can be imposed only

~00n nursmg homes, _and -

. _:-recewersth, whzch can be 1mp@sed on nursing

homes and community-based residential facilities,
but not other types of asszsted lavmg facilities.

o These centmls have net been u;-;ed frequently for nursing homes because

operators have the opportunity to.correct violations before they are
imposed, the controls may be imposed only after serious problems have

- . developed or persisted; and the cost involved-in imposing them can be

high and may be incurred by the Department. They have never been.

i appiwd to assisted hvmg facihaes

When a iang-texm care provu:ier is mamtored an employee or contractor

-of the Stateis assigned to.oversee the correction of cited deficiencies.
.. Monitoring is intended to be a safeguard against further harm to
- residents when harm or a situation with potential for harm has occurred.
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Monitoring may be imposed when:nursing homes violate either state or
federal regulations; the criteria for determining that the penalty is
i appmpnate are similar for both types of violations. Statutory conditions
...:-:under WhICh a momtar may bc useci ’io correct state violations include:

. -lack-of a vahd hce'nse or. suspensmn or revocation
= .-of tha ex1stmg lacense iay the Department

e "-:__pendmg _losure af the nursmg hame without
e '-"j‘-ader;;uate arrangements for relocat;on of residents; or

e "f'fthe exzstence of an emergency, as determmed by the
_Depamnent that threatens the health safety, or

Nnrsmg home momtormg PR
wias m:pased three tlmes
in FY 2000-01. :

L -df a'momtox, % ch the'"i)epartment reports can be as hlgh as $80 per

hour.. _woxﬁd therefore: be incurred by the State, and the Depaﬁment
reports that it does not have funds available for this-purpose. Statutes
allow the Dﬁpartment tocharge'a’ “facility for the cost of a menitor that is
1mposed in response to a violation of state regulations, but in many
+-oages nursing homes. dc:-net_h ve the funds to pay for monitors and,
-+ thetefore, appeal the 'penalty The“Depaﬁmen‘z indicates.that monitoring
~ was imposed three times in FY. 7‘08{)—01

- pOrary: h the State seiects or recommends a
- “person o manage a nursmg-_home, oversee correction of deficiencies, and
ensure the health and safety of residents while the corrections are being
“made, may be zmposed when the nursing home has violated federal
.rﬁguiatmns that rise to the level of immediate jeopardy or when'there
. are mdsspread deﬁc;enczes constituting actual harm'to reszdents The
. tempotary:manager has the -authority to hire, termmate, or reasszgn staff;
S eblagate Fands; alter prscedures, and otherwise manage a nursmg home
to correct eperatmnal deficiencies. Federal regulations require nursing
homes to pay the salaries of temporary managers. In FY 2000-01,
“lemporary: management wasnot: nnpnsed on any nursing home
o W1sc0nsm i R

' Whﬁn a nurszng heme or asszsxed livmg facility is placed in receivership,

{}ne--gkmeﬁ.:ﬁurging . o the'Department becomes the license holder and is respﬁnsxble for daily
facility has been piaced in operations until residents can ‘be relocated and the nursing home or

receivership. assisted living facility can be closed. The Department may place nursing
et oo homesior community-based residential facilities, but not other types of
- assisted living facilities, in‘receivership for violating state regulations.
Asmioted, this penalty has never been applied to community-based
‘residential facilities; and it is rarely used for nursing homes because




- of the expense involved for the State. From FY 1997-98 through

. “FY-2000-01, the Department placed one skilled nursing facility in.

+.receivership. In'addition; three facilities for the developmentally .-

- «disabled; which are another type of nursing home; were placed-in -
- receivership during this time period: The Department indicated that it
- contracts-for receivership services because it does:not have'the staff to
~operate a-nursing home or‘assisted fiving facility fullstime. = o

The Department béiie_ves that _-incrgased use of other state penalties
«imight help to;prevent the conditions that lead to'receivership, and the

stz -Eapamg;nt3is':d_e;zé?_tapiﬁg-*a_pfgp{)éal-t_o_am-end ch. 50, Wis. Stats., to

... :allow for the 'imp()sitibn_.f.cf other penalties before conditions at nursing
** ‘homes become serious enough for receivership. The proposal includes:

S allowing monitoring for n sing homes that the
"+ Department has identified as being financially
“-unstable, which will be defined by the Department in
-cooperation with provider groups;
“» - allowing monitoring for riursing homes that
~ frequently cycle in and out of compliance with

S --al_lbwiaig'fcb_nditiona'iﬁl_i;:en'Se'sFté___be imposed before a

~ “nursing home has a serious violation that persists;

- beyond the 12 months currently allowed.

_ State Criminal Charges

- The Department of Justice’s Medicaid Fraud Control Unit or local law
“enforcement may file criminal'charges against cither facility operators
or individual caregivers based on information gathered through the
regulation of nursing homes and assisted living facilities. Department of
~Justice data indicate one assisted living facility. one facility for the
developmentally disabled, and 24 individual caregivers were charged
<+ with criminal resident abuse and/or hieglect from July 1999 through
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The Department of
Justice investigates’

resident abuse:or neglect, -
misappropriation of ... ¢

-resident funds, and -
Medicaid fraud.

. TFhe Medicaid Fraud Control.Unit is responsible for compliance with
- federal regulations that direct states to investigate Medicaid fraud and
.- allegations of resident-abuse or neglect, as well as misappropriation of
. resident funds for Medicaid recipients. Currently, one atiorney directs
- theanit’ s two staff attorneys; six-investigators, and two ‘administrative
_support staff: The unitis funded by a federal matching grant that
- supports: 73 percent of its costs; the remaining 25 percent is funded by
GPR.

o *?he-Medi‘baid--Fraud Control Unit:gathers information on potential

¢criminal resident abuse orneglect-cases primarily from the Department

. of Health-and Family. Services, as-well as private citizens, local law

enforcement,.and providers.-While the Department of Health and
Family Services investigates noncompliance with state and federal

~regulations, as well as.instances. of caregiver misconduct that may result
. in'civil findings againstindividuals, the Department of Justice
. determines whether criminal conduct has occurred. o

We é.l':éo'ﬁ__zote“ﬂi;it staff from the Department of Health and Family

-+ Services participate in menthly ineetings to share information regarding
.. potential resident abuse or neglect with representatives of the Medicaid

Fraud Control Unit, the Western and Eastern U.S. Attorney’s offices,
the Department of Regulation and Licensing, the Board on Aging and

... Long-Term Care, and others; Department of Health and Family
. :Services’ staff present information related to nursing homes that have

received citations for which actual harm to residents occurred, and

... assisted living facilities facing serious accusations of resident abuse or

" From JanuaryZ()OO thrbuéh Jﬁl'y'ZOOZ, the Department of Health and

Family Services made 194 referrals to the Department of Justice that
included: ..o e '

.. 181 referrals involving skilled and intermediate care'

.. nursing homes and facilities for the developmentally
. disabled;and o o -

e 13.referrals involving assisted living facilities.

.. Atthe Depamnent.af Justice,if a preliminary review warrants further

examination, the case is referred to a-team of one investigator and one
attorney in the Medicaid Fraud Control Unit. These staff mvestigate and
evaluate cases to determine whether criminal charges can be supported
and should be filed. These determinations require legal judgement on
the quality and credibility of available evidence and witnesses, as well
as whether the legal standard of beyond a reasonable doubt can be met.
Between July 1, 1999 and June 30. 2002, the Department of Justice was
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notified of approximately 845 instances of potential resident abuse or
neglect, and 265 instances of potential misappropriation of resident

funds,
T As of June 2002, complaints were issued by the Department of Justice
From July 1999 through against one assisted living facility and one faci lity for the
June 2002, criminal developmentally disabled:
complaints were issued :
against two long-term * In January 2002, criminal charges were filed against
care facilities. ' Homes for Independent Living, located in Jefferson

County, regarding the Linden Corners community-
based residential facility. In August 2002, the
company paid $20,000 in penalties as part of a
settlement agreement with the Department of

Justice.

- & In February 2002, criminal charges were filed
- against Benchmark Healthcare of Wisconsin, Inc.,
 located in Milwaukee County, regarding The
Jackson Center, a facility for the developmentally
disabled. In June 2002, Benchmark entered a no-
contest plea and was convicted of five felony counts
and one misdemeanor count of resident abuse, four
felony counts of neglect of a resident, and one felony
count of second-degree sexual assault. As a result,
the corporation was ordered to pay $101,000in
.;Pﬂng%$ﬁ e fﬁ.'F oot dmian o AR RS

As of June 2002, criminal charges had been filed against 24 caregivers
for resident abuse or neglect, and against 4 caregivers for
- misappropriation of resident funds. Since no reporting is required from
_local law enforcement agencies to the Department of Health and Family -
‘Services, the Department does not track the outcomes of all criminal -
cases. The analyses that would be required to evaluate the efficiency and
effectiveness of enforcement activities involving criminal charges were
outside the scope of this evaluation.

wkud
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Informal Dispute Resolution and the Appeals Process

Informal dispute. -
resolution is available
only to nursing homes.

- Contested nursing home
citations were not
changed in 50.5 percent
of informal dispute
resolution decisions.

Although the inspection process is designed so that concerns can be

..addressed in daily meetings and an end-of-inspection conference,

" “providers sometimes disagree with inspectors’ findings and the citations
... issued. A nursing home that disagrees with a citation may participate in
- the informal dispute resolution process that has been required by. federal
- regulations since 1995, file a formal appeal. or both, From. FY..1997-98
.- through FY 2000-01, nursing homes requested informal dispute -

- resolution for an estimated 12.4 percent of all federal citations and

18.0 percent of all state citations. However, they have expressed

- concerns related to the outcomes and the timeliness of the informal
- dispute resolution process. The formal appeals process, whichis
* available to both nursing homes and assisted Tiving facilities. is not used
frequently by either type of long-term care provider. -~ - '

informal Dispute Resolution

The informal dispute resolution process is intended to resolve
- differences between nursirig homes and the Department in a timely
* manner and to prevent ¢ostly and time-consuming formal appeals. We
©~  analyzed the outcomes and timeliness of the informal dispute resolution
< process from FY 1997 rough FY 2000-01, 5o Do oo

Outcomes of _Informa_l_]}ispu_tg Resolution

" From FY }:997~98"_t_hmti'§h F YZ{)OO-O} . informal dispute resolution was
- requested for 1,972 citations, and we were able to analyze the outcomes

of 1.657. Providers withdrew requests for informal dispute resolution -
for 160 of the 1,657 citations. As shown in Table 20, 50.5 percent of

“decisions for the remaining 1,497 disputed nursing home citations

resulted in no'change, and 15.7 percent of the decisions resulted in
deletion of ¢itations from the statefent of defici ency. The number of
decisions in which citations were deleted increased from 12.1 percent of

“decisions for FY 1997-98 to 23.0 percent of decisions for FY 2000-01.

Many informal dispute resolution‘decisions resulted in citations that

were partially rewritten. For example, wording was changed in

V7.7 percent. examples were deleted in 11.1 percent, the severity level
was changed in 3.2 percent, and regulatory references were changed in
1.3 percent. Outcomes of informal dispute resolution for federal and
state citations are shown separately in Appendix 6.
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Decision * -

:NG change o’ crtahen

o Speclﬁc wording: changed
“Citation deleted

Examples deleted

Severity level changed

_ Regt:}atmn or cede changed

: ;Other T 2 .

Teial .

Table 20

.. Informal Dispute _ReSéIutionDecisiuns
FY 1997-98 through FY 2000-01

-1_9'9'*_2-._:'95_3 :-_.:.3‘9;;;3;]_9_9_1:_?'_'_159é9_529{j{) ’2:'000-‘9 | Toal  Percentage

156 756 ' 505%
265 17.7
235 15.7

166 11.1

48 3.2

20 13
703

1,497 100.0%

' Tlmelmess af anormal D:spute Resalutwn Decisions

s Federal regu}at{oﬁs require that nursmg homes request informal dispute
o _-__resolutmn within ten days. of receiving a statement of deficiency.
.. Nursing homes are requiréd to submit specific information that refutes
or clarifies mfﬁrmat n contained: in the statement of deficiency, explam
:.Why

information was not avaﬂable durmg tha mspecnon and
xdentlfy {he resoiutaon sought h '

o '.'-Federai regulatmns aiiow states d;scretx on in determining who wﬂl
.. -conduct reviews and how TEVIEWSs: will be conducted; as'well'asin -
: :;,;estabhshmg a time ime for the. pmcess The I)epartmeut used its .

on' to estabhsh a pﬁhcy that

. -'_;.a]}ows prowders to request mformai di spute

. resolution for both federal and state citations,. - -
- _.altho.ugh nﬁt-:ﬁ}r..-gtate.fcrfeitn‘reSﬂ :

= .allows prev;ders to request an. m»person meeting or a

telephone conference call within 3 days or a desk
reviewwithin: 10 days of receiving a statement of
: :deﬁcwncy, B .




* .requires providers to submit additional
- documentation within'7to 10 days of receiving a
- statement of® deﬁcaency, dependmg on the type of
o revIew: requested and v

Ve Crequiresthie 'Depaftmént to issue a decision within
'21 days of'i 1ssumg a statement of deﬁcwncy

R Rt As shown i Table 21 the Depaﬂment met its 21-day standard for
Oi{!y 3238 -pé'réeia't of the  “timeliness for enl}f 32:5 percent.of decisions from FY 1997-98 to

Department’s decisions” ~ * FY 2000-01. During that period; providers requested either an in-person
met its timeliness meeting or 4 telephone conference call for 88.1 percent of citations
standard, contested through the informal d1spute resolution process. Desk reviews,

-+ -which are significantly less timie-consuming, were requested for
108 percent of citations; Deparﬂnent staff attribute the delay in issuing -
“informal dlspute resolutmn decisions to the workload being too great for
one staff person to manage; from April 2900 through June 2002, one
: .staﬁ‘ person was ass;gned 10. thls task '

Table 21

Informal stpute Resoiaiwn })ac:smn Eﬁfoﬁﬁcanen Timeliness
- FY 1997-98. thmugh F Y. 2{}(}0»01

 DuwstoNotiicstion' 399798199899}9992%0290091 Tol . Perceiage

0-21 days e 18U 152 113 31 487 32.5%

22-54days 2100 _.__9_.2‘_1_;;;"_":;_"-._'166 235 832 55.6
55«70days2""" S 47 g ey s 136 9.1
Total G A8 38l 302 3661497 100.0%

' From the day the nursing home receives the siatement of deﬁcz ency
? Department policy suggests inspectors conduct verification visits during this time, which is 45-60 days after the
mspectors Jeave the faczhty Federai revuiauons reqmre mspectors to conduct verification visits by the end of

this time.
- _Gther mndwestem states report mixed success in meeting their
Meﬂagds used by oﬁ;er L _"tlme!mess standards for i issuing informal dispute resolution decisions,
‘midwestern states may ~ which range fmm appmxzmately 2010 40 days after a facility receives
assist with timeliness. ~  the statement of deficiency. However, the limits that some states place

on their review process may assist them in issuing timely decisions. For
example, Michigan allows in-person conferences only in rare instances,
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_«Ohio does not: offer:them at all, and Winois restricts them to setious

federal citations only and-holds them at department offices. Indiana,

lowa. and Minnesota all allow-providers to choose a desk review or
m»person cenference but dimit 1 m«person conference time to one hour.

.. .From January 1995 through March 2000, the Department s ﬁve regional

-managers decided informal. dispnte resolution cases for providers in
their respective regions. Beg;m}mg in July 2002, the Department
- returned responsibility for’ informal d;spute resolution decision-making

i to these regional managers. This action may unprove timeliness. The

- Department could. consider:a number of other.options to 1mprove the
g-t;mely issuance of decisaons mciwémg B e T

e _:rewsmg the mforma3 dzspute resciutwn policy to
ookt citations for which informal dispute resolution
:f-may be: requested such as federal citations only

. rewsme the mfgrmai disputfs reso]utwn pohcy to

limit in-person conferences to serious citations only
and/or to restrict their length; or

¢ conducting allinformal dispute resolution
conferences at Gfﬁces uf the I)epartrnent

Te appnse the Legxslature of its. effarts tc improve the timeliness of
decisions it issues in the nursing home informal dispute resolution
- Process. we. recommend the Department of Health and Family Services

S :f.-'_report for the Jomr Leozslatzve Audzr Commzftee b}f Jujﬂy 1, 2093 cm

o the eﬁ?zct on z‘zmeizness of returning responsibility -
. for mfm*ma? dzspzde Fes s*alunon deczszon—makmg 10
_ rem*: onai manag ers, s

. rhe ﬁumber of cases: resoived threu,qh mformal
dzsvute resofuﬁon cmd

S e the number af cases. resalved z‘hmufrh mformal
S 'é’;szmie resolution that were subsequenﬂv amﬁea!ed

Although the regional managers do not review citations issued by
~inspectors they supervise, providers remain concerned about both the
potential for inconsistent decision-making among regaens and the
independence of the five managers, In addition, nursing home providers

" have prevmus!y expressed concern that the staff who resolve informal

~ disputes do not have formal medical credentials. Federal regulations do
~ not reqmre a medrcal backomund for informal dlspute resaiutmn .




A more independent
. process for-informal

. dispute resolution is

. -being tested by the

federal government, .

5 A formal appeals process

is available to both
assisted lving facﬂmes
.and nur_sing homes,

- «ecision-makers; they only encourage states to include at least one
« person notdirectly involved in:the inspection in the informal dispute
-resolution decision-making process. We also found that other
- midwestern states do not always-have staff with medical backgrounds

conducting informal dispute resolution. For example, although a panel

- -of physicians and nurses conducts informal dispute resolution in
-+ Michigan, attorneys:serve as the decision-makers in Iowa. In Iilinois,

Indiana, Minnesota, and Ohio, current or former inspectors and
supervisors of inspectors conduct informal dispute resolution. These

_--.staff are usually regrstered nurses; somai workers, or dzetlcians

| --Accordmg to th@ federal Centers for Medicare and Medmmd Sarvwes

the current informal dispute resolution process, as required by federal

- regulations, is not-universally regarded as an objective process that
- adequately addresses disagreements about nencompliance with federal
- .zegulations. As a-result; the Centers for Medicare and Medicaid Services
. . are cuirently conducting a federally funded pilot project in Towa and
- Texas to-test the effectiveness of an independent informal dispute
- 'resolutmn process. In this pilot, organizations or individaals not

associated with or employed by the state inspection agency or the

- hursing home industry are responsible for coordinating informal dispute

resoiut;on Resufts of the prowct are. expected in summer 2003.

Appeais Process

- .Faderai reguiauons ailow nursmg h{}mes to appeal to the federal
_Department of Hcalth and-Human Services (DHHS) when' federal
~ citations resultin ‘penalties. Under state regulations, nursing homes and

assisted living facilities may appeal both statements of deficiency for

- -state citations.and forfeiture amounts they have been assessed for these
. citations to the Department of Administration’s Division of Hearings

and Appeais (DHA)

 InFY 2000-01:

788 statements (}f deﬁmency were issued to nursing-
.- homes forfederal violations,-and 10 nursing home -
- providers filed appeals with DHHS; RIS

* 316 statements of deficiency were issued to nursing
homes for state violations, and 96 appeals were filed
with DHA:

* 116 state forfeitures were assessed against nursing
homes, and 14 appeals were filed with DHA_; and

61




8{)8 siatements Qf deﬁczency were 1ssued to assisted
e hvmg facaht;es, and 34 of these statements of
2 . deficiency and-associated forfeitures were
chailenaed in: appeais ﬁie:d with DHA

: 'c_lurmg FY 290{}4)} may reflect
r-forfeiture assessments issued

'.:it shauid be'noted ﬂlat-appeals ﬁ e
c-oogitations; statements-of deﬁmenc
_dumns FY:1999~20{)()

: -After Teceipt: ﬂfja. atement of deficzency contammg a fede:ra} mianon,

yegmi,; .cltaﬁons #re | -nm‘smg home: prov;ders are: granted 60 days under federal law to request
‘appealeéd to the federal -2 hearing before an: administrative law Judoe at DHHS! The decision of

govemmﬁnt s r: this judge may be appealed to the DHHS Appeals: Board; which is a
o e fpanei of three admamstratme iawrjudges Anursmg hame-pmvader has

-";appeaf &éozsmns of the _D .S A??ﬁais Boa:ré

: .-For v;oiatmns uf state'reguiatmns Wzsconsm law aliows nursing home
- -and-assisted living providers ten-days to file an appeal with DHA after
receiving a statement of deficiency or a forfeiture assessment.
Wisconsin law. gives premders the right to a hearmg within 30 days of
.- the/date the appeal was filed, but staff in the ‘Department indicate. that
many provzders wawe thezr right to a ttmeiy hearmg On appeal to

) : . d by DHA to cxrcm’t cou,ﬁ .

‘than conductmg an exammat;on of the validity: of the statement of *

_-r'deﬁmency or: forfexmre assessment the circuit court focuses ont whether
the I}HA Judge exceeded his ar her legal authonty : e

As shewn in’ Table 22 79 l percent ef appeals ﬁled from ZFY }998~99 o

F',-_{;mﬁyy-ggggmgg " threugh FY ’?O(}G—Gl were closed bef:)re hearings were held. Many R
through FY 2000-01, providers indicate that they file appeals in order to preserve their right to
79.1 percent of appeals . - - . do:so while the matter is-also:examined through the informal dispute

filed with DHA were ... - resohition process. If providers accept the outcome of informal dispute
closed before hearings resolution, they withdraw: their requests for appeal to DHA.

were held.
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Table 22

Appeals Filed with the Division of Hearings and Appeals
FY 1998-99 through FY 2000-01

Timing of Closure Appeals Percentage
Appeals closed prior to hearing 405 79.1%
Appeals closed via hearing 21 4.1
Appeals unresolved _86 16.8
Total 512 100.0%

Extending the time to request an appeal to 60 days would parallel the
federal appeals process. Since the majority of existing appeals are
closed before they are heard but entail administrative costs for
providers, the Department, and DHA, we recommend the Legislature
madifv ch. 30, Wis. Stais., fo create a 60-day time frame for providers to
file appeals afier receiving statements of deficiency for state violations.

deddkd
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Appendix 1
Federal Categories of Scope and Severity for Nursing Home Citations
Federal nursing h_or_né citations c%_m be categorized according to the four levels of severity and three

scope or frequency measures shown in the first table. Federal nursing home citations are shown by
severity level in the second table. '

- Federal Catégm?ies of "S_cope and Severity

Scope or Frequency

- Level ﬁafSeﬁ?eﬁts:/ T I R ' Isolated Pattem - Widespread
: No actual -i_’_xa‘;ﬁﬁ_bﬁt-zpéiénﬁ;iaffér .gﬁ?nimai ham - A B c
No actual harm but potential for more than minimal harm D E F
Actual harm but not immediate jeopardy G H |
J K L

Immediate jeopardy to resident health or safety

Nursing homes are considered in “substantial compliance” with federal regulations for citations
issued at levels A, B, and C when no actual harm occurs but there is potential for minimal harm.
Citations at levels D through L indicate that a nursing home is “out of substantial compliance.”

Nursing homes are determined to have “substandard quality of care” when hey receive citations at .~

. Iovels EHLLJ K and L involving resident behavior and facliy practces, quality of . or quality

- oofcare)
Federal N uf'sing Hbﬁ;e'fita:ﬁnns by Level of Severity
FY 1997-98 through FY 2000-01

Level of Severity 1997-98 1998-99 1999-2000 2000-01 Total
No actual harm but potential for minimal harm 383 408 312 354 1,457
No actual harm but potential for more than

minimal harm 2.066 2,266 1,862 2,245 8439
Actual harm but not immediate jeopardy 199 183 182 142 697
Immediate jeopardy to resident health or safety 2 12 24 23 61
Severity level not available 6 6 5 2 19

Total 2,647 2,875 2,385 2,766 10,673




' Appendlx 2
State Cateunmes of Severlly for N ursm«r Home Cltatums

State nursing home citations can be categorized according to the four levels of severity and three
.statutory classifications shown inthe first table. State nursing home citations are shown by severity . -
level in the second table. The third table shows the average number of state nursing home citations
issued during routine inspectiofis: T R i e

State Categories of Severity -

. o ' Statutory
-~ Level of Severity _ Classification o Explanatxon
: Cdrrecﬁ.on oi*d&_:fs for no direct threat Class C Reiates to the operatwn and mamtenance of a home
to resident health, safety, or welfare . -« without threat 1o residents’ health, safety, or we!fare
S o issued when the provider has not vm!ated the same
: statute or adtmnistraﬂve rule in‘the previous two years
No direct threat to resident health, Class C Reiates to the operation and maintenance of a home
safety, or welfare _ _ wﬁhout threat to residents’ heaith safety or welfare
Directly threatens re51dent health, Class B Dzrectly threatens residents’ health safety, or welfare;
safety, or welfare - similar to federal violations mth patentiai for harm or
: ' ' actual harm
Lo Substantial probab;hty for death or . ClassA . _inwlves dea’th ot sérious hatm ‘or ﬁaear substant:eal

serious harm : v 7" probability; similar to federal immediate jeopardy
viclations :




State Nursmg ﬂeme C:tatums by Level of Seventy
. FY.1997-98 through FY 2000-01

Lm’el ef Seven’gy e i e 1997-98 1998-99-1999-2000 - 2000-01 Total

Cos‘rectnon crders for no dzrect threat to res;dent 201 228 198 . 191 - -818
health, safety, or welfare

No direct threat to resident health, safety, or welfare 8 26 20 217

Directly threatens resident health, safety, or welfare 180 240 235 230 885

Substantial probability for death or serious harm . ... 11 13 24 21 69

Severity level not available ) 4 3 2 7 _16

Total 404 510 479 470 1,863

Average N umber of State N‘arsmg Home Citations Issued During Routine Inspections
FY 1997-98 thmugh FY 2000-01

Region 1997.08 199899 19992000  2000-01
_..Northeastern R 03 ... 03 o 0.2 o 03
Northern 03.... 03 0.3 0.6
. Southeastem _ 03 X 0.5 0.4
- '.-Westem S (o T | 0.5 06
Statewide average 037 04 0.4 0.4




Appendlx 3

Nursmg Home aud Assmted lemg Faclhty Cltatmns by Regum

‘State Nursing Home Citations
FY _l_Q@__?»QS_thmugh; FY 200001 -

Region Y 199708 FY 1998.99 Fy 1999-2000 FY 2000-01 *roiél'

Northeastern =~ 75 s s 58 259
Northern R & a3 34 - 61 159
Southeastern .- 122 S 15T 192 155 . 626
o Southern' . 27 .67 0 . Ss4 33 gy
' Westﬁ:m 147 1807 148 . 163 638

o _T_.otal_-.--__- 404 5]9 e 479 470 : I"ZSG?’ :

Perceatage of State Nursmg Home Cltat:fms by Level of Seventy
- i FY 1997-98 through FY 2000-01 .

;' Northeastem Noﬂhern Sautheastem Southﬁ':"

G . Level of'smﬁ';v I . Western - Total
Correction orders for no direct 16. 3% 5 1% 25.8% 8A%  44.4% - 100.0%
threat to resxdent health, : . e e i
- safety, or welfare e S A T
No direct threat to resident 1200 40 227 L300 60.0.:. 1000
health, safety, or welfare o -
Directly threatens resident - - 120 - 115 - 425 11.2 228 100.0
~health; safety, or welfare" T o B S
Substantial probability for death 7.3 15.9 29.0 13.0 34.8 100.0
or serious harm
Severity level not available 37.5 6.3 12.3 18.7 250 160.0




' Federal Nursing Home Citations
FY 1997-98 through FY 2000-01

Region EY 1997-08 FY 1998-99 FY 1999-2000 FY 2000-01  Total
Northeastern 470 7 208263 301 1.332
Northern 258 278 249 337 1,122
Southeastern 96 1,005 932 938 3,841
Southern- ¢ 3850 562 o 467 650 2:038
Western 594 732 - 474 540 2340

Total 2,647 2875 2,385 2766 10; 573

Perceatage of Federal Nursing Home Citations by Level of Severitv
- FY 1997-98 thmugh FY-2000-01 '

Level of Severity Northeastem Northem Southeasiem Southern Westem Total

No harm but potential for ”19:7% R 2% - 20. 7% 11.5% 309% 100.0%
minimal harm

No ‘harm but potential: for more . - 11.2 - 91 - ..382 . 209 206 . 1000
e smimal R e P e

Actuai harm but not mamedlate 13.5 12.8 40.7 138 - 192 100.0

Immediate jeo_pa;rdy to resident 6.6 229 26.2 164 279 100.0
health or safety : . Lol

Severity level not available 0.0 53 89.4 0.0 83 1000




Assisted Living Facility Citations
FY 1997-98 through FY 2000-01

Region FY 199798 FY 1998-99  FY 1999-2000 FY 2000-01 Total
Northeastern 252 629 1.060 582 2,523
Northern 32 342 264 1,291 1,929
Southeastern 553 1,394 1,115 1,517 4,579
Southern 843 742 1.421 666 3,072
Western 185 1.285 791 426 2.687

Total 1,865 4,392 4,651 4,482 15,390




. Appendix4

' Estimated Medicaid Reimbursement

Some suggest that the percentage of allowable Medicaid costs reimbursed is an indicator of the

ability of a nursing home to provide quality care, and nursing home providers and their professional
associations have expressed concern over the adequacy of reimbursement they receive through the
Medicaid program. However. we updated a Legislative Fiscal Bureau analysis and found. in most

cases, no statistically significant relationship between the percentage of allowable costs rezmbursed B
and a number of factors identified as being related to a nursing home’s ability fo provide quality care.

Estimated Percentage of Allowable Costs Reimbursed

The Department reimburses nursing homes for care provided to Medicaid recipients through = .
payments based on a daily rate. adjusted for resident care levels. The daily rate is contingent upon the
~amount of funding appropriated by the Legislature for nutrsing home reimbursement and the
~ estimated costs of nursing homes statewide based on their prior year costs. In setting the daily rate,
state law allows the Department to consider nursing homes” over-the-counter drug expensesbut
requires that it consider six cost centers, including: - ' ' o

¢ .direct care, which includes the staffing costs of nurses and certified nursing assistants:
e support services; i s He e

* administrative and general;

.« fuel and other utilities; -

¢ property taxes, municipal services, or assessments; and
s capital.

Because of limited federal and state funding to reimburse facilities, the Department establishes
maximum rates of reimbursement for each cost center. In general, as long as a home’s costs do not
exceed the maximum rates, it will be reimbursed for its expenditures. However, if a home's
expenditures exceed the maximum rates, even if its costs are determined to be allowable according to
federally established criteria, it will have its expenditures reimbursed only up to the maximum rate.

To quantify the extent to which homes have allowable costs that are not reimbursed, the Wisconsin.
Heaith Care Association and the Wisconsin Association of Homes and Services for the Aging
employed BDO Seidman, a private consulting firm, to analyze the percentage of allowable costs
reimbursed to nursing homes through the State’s reimbursement formula. That analysis, released in
September 2000, included the skilled nursing facilities, intermediate care facilities, and facilities for
the developmentally disabled whose prior-year cost reports were available at the time. It estimated
that 17 percent of the 328 nursing homes included in its analysis were reimbursed for all of their
allowable Medicaid costs in FY 1999-2000.




In June 2001, the Legislative Fiscal Bureau prepared a similar analysis for the 2001-03 biennial
budget deliberations; that analysis also reflected estimated reimbursement in FY 1999-2000 but
incorporated additional payments to nursing homes that were not included in the BDO Seidman
report, including supplemental payments to county and municipally owned nursing homes and the
wage pass-through, which were payments authorized by the Legislature to improve the ability of ..
homes to compensate direct care staff. Additionally. the Legislative Fiscal Bureau included

407 nursing homes in its analysis, 74 more than the 328 included in the BDO Seidman study. The

Legislative Fiscal Bureau estimated that 24 percent of the nursing homes included in its analysis. -
were fully reimbursed for their allowable costs, while about 77 percent of homes had anestimated

90 percent or more of their allowable costs reimbursed.

‘We updated the Legislative Fiscal Bureau analysis to estimate reimbursement in FY 2000-01.
However, in order to be consistent with other analyses in this report, we included only skilled or.
intermediate care nursing homes that were certified to receive funding through the federal Medicaid
‘or Medicare programs. In addition, we excluded-facilities with special circumstances, such as a large

decrease in Ticensed beds. which would have made estimates less reliable. As shown in the table that
follows, we estimate that 9.9 percent of homes in our analysis had their allowable Medicaid costs
fully reimbursed in FY 2000-01, while 61.8 percent had an estimated 90.0 percent or more of their .

allowable costs reimbursed. Statewide, an estimated 88.6 percent of allowable costs were.
allowable goste seimbursed. Siafowide, sn setime _ le £ |

Estimated Percentage of Allowable Medicaid Costs Reimbursed
FY 2000-01

- Estimated Percentage - TR
“of Costs Reimbursed ~  Number of Facilities Percentage of Facilities -~

0% to 49% R o 0.3%
50% to 59% 3 0.8
60% to 69% 10 2.7
70% to 79% _ 45 12.3
80%t089% - 0 U8Bl A SN o
90% 10 99% S 190 S s
© 7 100% or more -36 99
Total . . 366 . . 100.0%.
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- Aswas:shown in the table, 36.facilities:in -our analysis received reimbursement of 100 percent or
more of their allowable costs, The Department makes a number of additional payments to niirsing -
~homes that'may increase the estimated percentage of allowable costs reimbursed above 100 percent,
including: oo oo R IO PP TS SRR :

* . intergovemnmental transfers to county-owned nursing homes; = - -
* . wage pass-through payments'to improve the ability of homes to mmpcn'safe“ditéct:care"staffi and

e other programs that provide additional funding for horhes with specific characteristics, such as
those that have undertaken energy savings projects, those with a high percentage of private
rooms, and those with a high percentage of Medicaid or Medicare residents. = 0

It should be noted. however, that even homes receiving reimbursement totaling more than™
100 percent of their allowable.costs likely have less.than 100 percent of their total costs reimbursed,

as not_.-a’li"';:pstsi;i_acjmrred-by a'.n'ursi];g’h'cme'-are"'reimburséb}fe under fedaral“fMédiqéi_d regulations.

Although the percentage of allowable Medicaid costs reimbursed provides a picture of the degree to
which homes have made expenditures recognized-as appropriate by the federal government for which
they aremot reimbursed, it provides an:iincomplete explanation of a facility’s ability to:provide =
quality care. For example, facilities receive other sources of revenue, such as fees from residénts who
pay for care with their own funds. Additionally, a facility may be reimbursed a lower percentage of
its_aﬂ;owabie-Costs_'because.it.is_'spenciing-more onresident care than the maximum reimbursement
rate. As such, the quality of care may be better at a facility with a lower percentage of Medicaid costs
reimbursed than at a facility with a higher percentage of costs reimbursed, which may be reflective of
that facility’s inability to provide additional resources beyend those reimbursed through Medicaid. -

o 'Réiéﬁéh_éhip'tb"lﬁi er Facility Characteristics

To detenmne y‘:fl_lgt.ii_éa_'{a-ré_l_atiéﬁéhip. _éxi_s_ﬁéd bétw_eﬁn the estiiﬁéte& percentage of allowable costs
reimbursed through .;th_ga.'Mqi:{ic_aid formula in FY 2000-01 and various factors thoughtto be indicative
of quality, we performed statistical analyses. Specifically. we reviewed: o0 0
* the number of state and federal citations:

* the number of complaints investigated by the Department;

¢ the amounts of state forfeitures and federal civil money penalties that were assessed and paid;

* measures of capacity and volume, including the number of licensed beds and total patient days;
and

* facility staff tumover, including registered nurses, licensed practical nurses, and certified nursing
assistants.
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In most cases, we could not-establish any statistical relationship between the estimated percentage of
costs reimbursed and these facility characteristics: For example, there was no consistent pattern of
citations, forfeitures,: orturnover among facilities: wu:h either a high or low percentage: of allowable’
costs reimbursed. However, we were able to identify a weak statistical relationship between the
estimated percentage of allowable costs reimbursed and both the number of licensed beds in a home
and the total number of patient days, which is:a measure of the volume of residents served each day
over the course of the year. Specificaily, we identified a weak inverse relationship in both cases,
indicating that.homes with.a higher estimated percentage of allowable costs reimbursed tended to
also have a relatively smaller number of licensed beds and total patient days and vme versa. It shouid
be noted however, that 'shese aaalyses do not. suppert acausal: reiatzanshxp v

In addltwn to performmg statistacal anaiyses on the tetal numbs:r af c;tatmns, We- compared ihe
severity of federal citations to the estimated percentage of allowable costs reimbursed by groupmc
homes accordmg to thez seventy of cﬁ;atlons recewed Of the 366 homes inour anaiyszs :

. :'-8{) homes rece;ved at least one- actual hama or 1mmed1ate _;eopardy cztatmn and were: reunbursed
oan estimated 9() 4 percent of thexr allowabie costs; '

. ;231 homes did not receive: any of the more senaus mtations but recewed at least one cxtatm
ccmstitutmg no actual harm and were: rezmbursed an: estzmated 88 3 percent ot the:ir aliewab}e
costs;: - g - : s _ _ e

. 45 hemes recewed no: federai cxtattons and were re;mbursed an: eshmated 86 8 percent of thear
: allewabke Costs; and S et e e e

. -.-:10 homes were not mspected in FY 20004}1

_ 'These data mdxcate that homes thh more senous cxtataons were generaliy reambursed a hzgher

' percentage of their allowable Medicaid costs. This may indicate that the percentage of aliowab}e
costs reimbursed is not the most important factor in determining whether a facility is able to provide
the level.of care that remains:in:compliance: with federal regulations. Conversely. it may iﬁdicate that
homes witha lower: percentage of their allowable’ cests relmburse:d ‘which may have relatively more
revenue from sources other than: the Medicaid program, are more ‘able to provide the level of care ™~

that remains in compliance with federal regulations.




Appendix 5

Forfeitare Ranges for State Nursing Home Violations

TheDepartmentofHealth and Famlly SeWiCBSd@V&iO})ﬂd a document ﬁogmde staff in détg:ma.ining
the amount of a nursing home forfeiture, The text and tables presented in this appendix were
extracted verbatim from that document.

Forfeiture Ranges—Class A Violations

The following ranges may be used in setting forfeiture amounts. The ranges are meant to encompass
most violation categories, however, all violations are reviewed for a forfeiture on a case-by-case

basis and depending on the overall picture, it may be appropriate to set a forfeiture at an amount
outside a listed range. The statutory maximums for forfeitures may not be exceeded for any day of

Mitigating and aggravating circumstances will be weighed to further determine a forfeiture
amount. This may include why the deficient practice occurred, what facility system(s) broke
down, what measures the facility initiated to ensure the deficient practice would not reoceur:
how many residents were affected; what the facility did to prevent the violation: what the facility
did to correct; and, what was done in response to the violation. The fact that the facility provided
appropriate training, initially and ongoing, or has a quality assurance committee who reviews
facility systems and systems’ failures, may be considered mitigating evidence in establishing a
forfeiture amount. Previous violations and any financial benefit.gained by the facility as a result.
of the deficient practice will be weighed in determining the forfeiture amount.

' Forfeiture Ranges—Class A Violations

Substantiai Probal.)ility' that Death
or Serious Harm Will Occur

(3) Death or actual, serious harm. Harm that has occurred
compromises resident’s ability to attain highest level of $5.000—8%10.000
functioning and well-being.

(2) Actual harm. Harm that has occurred does or does not
compromise resident’s ability to attain highest level of $3,000—8%7,000
functioning and well-being.

(1} No harm, but substantial probability that death or
sertous harm could have occurred. $0—85,000




Forfeiture Ranges—Class B Violations

The following ranges may be used in setting forfeiture amounts. The ranges are meant to encompass most
violation categories, however, all violations are reviewed for a forfeiture on a case-by-case basisand
depending on the overall picture, it may be appropriate to set a forfeiture at an amount outside a listed
range. The statutory maximums for forfeitures may not be exceeded for any day of violation. '

Mitigating and aggravating circumstances will be weighed to further determine a forfeiture amount. This
may include:

* Why the deficient practice occurred |

. What fgciiity'gyéteni(S) b;oke down

. What ?negéﬁi‘ég the facility initiated to ensure the cie’ﬁciar’ﬂ'pfaét_iee would ot reocour
+ How many residents were affectd

o Whatthe fag_iz_ify:_-_qi& ia-.fggl_-evg;ﬁ_;;}@ x;ricﬂgtiﬁn'

. \Vhatthe Efacility did to _c'offect

N What wé_s déne m fés__poﬁsé tﬁ the violation

. D1dthefacﬂ1mevxde %pprqpﬁéte_-ﬁainiﬁg,' in-itiai}y_'gnd -angeé_ng .'

e Does the facility have a quality assurance committee who reviews facility systems and systems’
o failures L . SCTI .

o What are the facility’s previous violations

e Did the facility gain any financial benefit as a result of the deficient practice.
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Appendix 6

Nursing Home Informal Dispute Resolution Decisions

Informal Dispute Resolution Decisions for Federal Citations
FY 1997-98 through FY 2000-01

Decision 1997-98 1998-99 1999-2000 2000-01 Total  Percentage
No change to citation 189 161 118 113 581 48.6%
Specific wording changed 56 54 45 55 210 17.6
Citation de]eted : 42 46 -39 63 190 i5.9
Examples deleted o800 480 023 - 30151 12,6
~Severity level changed 21 9 6 w46 0 309
Regulation or code changed 7 2 1 3013 011
Other = ] 1 N D T S K
Total 366 32} 233 275 1,195 160.0%

Informal Dispate Resolution Decisions for State Citations
FY 1997-98 ﬁ]rou,,h FY 20004)1

Decision 1997-98 1998.99 1999-2'000 200001 Total Percentage

No change to citation 49 34 49 43 175 - 57.9%
Specific wording changed 12 17 11 15 55 182
Citation deleted 12 7 5 21 45 149
Examples deleted 6 2 2 15 5.0
Severity level changed 1 0 0 1 2 0.7
Reguiation or code changed 1 0 2 4 7 2.3
Other 1 0 0 2 3 _1.0

Total 82 60 69 91 302 100.0%




Append_.i:x 7

_ State of Wisconsin
. Department of Health and Family Services.

- ScoﬁMcCallum,Govemor )
Phyllis J. Dubé, Secretary. . ..

Janice Mueller, State Audifor =
Tt A O e S e b g

22" West Mifflin Street, Suite 500~~~
Madson WISSO3

Thank you for the opportunity to comment on the Legislative Audit Bureau’s (LAB) report
- regarding the regulation of Wisconsin nursing homes and assisted living facilities. The
‘Department of Health and Family Services (DHFS), Bureau of Quality Assurance (BQA), is the
state agency responsible for the regulation of nursing homes and assisted living facilities. The
Department is committed to ensuring the health, safety and welfare of Wisconsin seniors and
“individuals with disabilities residing in loug term care facilities. Tt oversees the. delivery of
quality health care services through the enforcenient of state and federal standards in nursing

homes, and state standards in assisted living facilities.” ©*
The Department agrees with the LAB recommendations contained in the report. We will include

themn, along with several other iitiatives. as part of the Department’s action plan for contintious

Hea nizes significant resource challenges facing the Department in meeting the
workload demands'related to imposing state enforcement remedies against deficient nursing
homes. The Department agrees state forfeitures should be issued on a thore timely basis. At this
point, we ate hampered by the lack of sufficient staffto carry out this function. Our DHFS
‘biennial budget tequest containg a non-GPR initiative to expand staff capacity to rore timely
issue forfeitures, We also agree with the recommendation to explore strategies to use other
‘enforcement remedies moré frequently. 'We agree with the recommended legislative change
allowing the Department to retaini a'portion of the state forfeitures issued against deficient nursing
homes as a means of covering the administrative costs incurred by DHES in determining them.

‘The Legislative Audit Bureau reviewed records up to 2001 The Department is pleaséd o note a
number of substantial improvements, not reflected in the audif: have been accomplished since
2001:

* In 2000, the Centers for Medicare and Medicaid Services (CMS) reviewed every state survey
agency for the quality of surveyor documentation in writing Statemérits of Deficiencies . -
(S0Ds). CMS concluded that Wisconsin surveyors needed to improve their performance in
this area, The Department responded by requiring training of all BQA SUrveyors, . .
supervisors, and managers. DHFS legal staff, as well as experts from CMS, conducted .
training for BQA staff. BQA continues to emphasize principles of documentation training for
its staff,




In a report released earlier this year the same CMS remew conciuded that 91 5 percam of

" “federal SODs ‘issued by BQA long term care surveyors in 2002 et principles of
documentation requirements. This represented a substantial improvement from the 2{)00
review. Furthermore, CMS conducted 18 on-site reviews of BQA staff during actua] mursing”
home surveys. Inthe area of deficiency documentation, on a scale of one to five, with five
being “extremely effective,” BQA received an overall evaluation of 4.6. In this category for.
the 18 reviews, BQA received a score of 5 on 13 surveys, and-4 on the remaining 5 - smveys
This verifies substantlal performance 1mprovemeﬂt from 2000 to 2001.

« In July 2002, the Department created the Assisted Living Section threuzh aninternal.
reorgamization of BQA. Staff responsible for the oversight of ass;s’-ted iwmg Ffacilities was_
separated from the Resident Care Review Section (which retains nursmg ‘home overs1ght) In
completing this reorganization, staff in the new Assisted Living Section is. _better able to
perform its regulatory responsibilities, assure the regulatory compliance of assisted lwmg

- facilities, and pmvxde the technical assistance necessary to ensure safe, high quahty sew;ces
- :are dﬁhvered to Wlsconsm cﬁxzens resadmg in assmted hvmg faclhtxes ' o

i -rap;d a_nd cqntmumg growﬁ:i of the assmted hvmg mdustay ¥:he I}epm'iment has
-_approved:the reallocation of nine ositions within BQA to expand the: ‘number of. staff. wha

" conduct assisted hvmg surveys The. I}epartment wilk also increase the cimzca} exper ’se_ of
assisted ilvmg surveyors by mcludmg nurses among. the assisted lwmg survey, staff: This
expansion will be GPR cost-neutral, and is predwatad on DHFS’s ability to. capmre additional
federal Medacaid funds. The Department will provide to the Legislature a progress. rfap{art as
to the success or failure of obtaining these addmonal federai ﬁmds fer the staff expansion. by

March 1 2003.

: ; of stat; _ eundenpa '323thraugh300 '
“cumulative” repmt do s not. prowde :
number of facﬂmes by region; average. famhty size by region; average number of citations by, size
" and by regmn number of fac:hty closures; and, mclus;on of comparative CMS. regmnal and
natlonal nursmg home data. Thls data would offer_ a more valid analysis Gf BQA giting, patiems
For mstance the tabie on: page 27 mdwate _ 2% of 1 nursmg home cztatmns were ISSﬂCd inthe
Northern Region, while the Southeastern Region xssuéc_i"' 4% of citations.: The table omits the fact
that 9% of state nursing | ‘homes.are in the Northern region, winle 26% of ma*smg homes are in the
Southeastern Regwn Wlthout ‘d:us cemparanve mfermaﬁon, the reader is le;{t to ce:ﬁc:lu(ie thére is
citing. anconsastency across regmns R o .

We appreciate the time and effort expended by the LAB staffin. perfeﬁmng this audit. Thank you
for your canﬁdaraﬁon of our comments : _ b

Sincerely,

Phyllis J. Dubé
Secretary

]

iparative data on the mfbﬁnatu}n Ielatmg to'the T






