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State sf W;sconsm
Department of Health and Family Services

Iim Doyle, Governor
Helene Nelson, Secretary

July 1, 2003

-

The Honorabie Carol Roessler, Co-Chair
Legislative Joint Audit Committee
Wisconsin State Senate

Room 8 South, State Capitol

P.O. Box 7882

'Madlson ’WI 53707 7882

Dear Senater Roessler

} am pleased to subm1t the second report to the Legislative Joint Audit Committee in
response to the audit of the Department’s regulation of nursing home and assisted facilities,
as well as respond to questions the committee sent to the Department in your correspendence
on February 21, 2003 and on March 21, 2003. The Department, as outlined in the attached
Executive Summary, has made and continues to strive for efficiencies in the regulation of
the long-term care environment, including making incremental changes to how we enforce
the administrative rules and statutes the Legislature approves. I am confident these
success&s will continue as we move forward

" Wisconsin as we carry out our major responsablhtles of assuring pubhc safety in nursing
homes and assisted living facilities.

Sir_icereiy,
m Xg A - o
i } Hy Y Ny e .
Helene Nelson ﬁ?ﬂ - N i
Secretary s
& n/ ¥ A A
Cc: Kenneth Munson : VIR Y 9
Diane Welsh {‘3}' AN
Gary Radloff ‘ | ’ii}g’i' .
Sinikka McCabe VRV ST A
Susan Schroeder T ‘ﬁ%’ﬁf"
: i/ . _};\
Otis Woods - g}J

Wisconsin.gov
I West Wilson Street « Post Office Box 7850 « Madison, WI 53707-7850 » Telephone (608) 266-9622 « www.dhfs.state. wi.us




Department of Health and Family Services
Executive Summary: Oversight of Nursing Homes and Assisted Living Facilities
Response to the Legislative Joint Audit Committee
J ufy 1,2003

The following Executive Summary of the Department oversight of Nursing Hemes and Assisted Living
" Facilities provides detailed and specific information relatin g to current and planned efforts in the Bureau of
Quality Assurance to improve its regulatory oversight of the long term care industry in Wisconsin.

'Also inc}uded_i'i; this aneinis are the following appendices:

Appendix- 1 Informal Dispute Resolution Statistics for Nursing Hemes

| Appendix 2 | Admissions Restriction in Other States . -

: | Appendix 3 | Federal Clarification letter Governing Informal Dlspute Resolutlon

| Appendix 4 | BQA Use of Civil Meney Penalties -

i Appendix 5 - | Federal Clarification Letter Governing Use ef le Money Penalty Funds
Appendix 6 | Detailed Description of the Caregiver Program

Appendix 7 Assisted Living Enforcement Procedures

The Legislatjve Audit Bureau requested that the Department notify the Committee on:

the effect of nmelmess of returning responsibility for informal dispute resolution decision-making to

- _ _regloneﬁ managers (report 02-21 page 60); }

~..# the number of cases. resoived Ihreugh mferma} dlspute rcsoluuen (repert 02 ZI page 6{)) m FY 2000-01 o
-+ FY 2001-02, and the first six months of FY 2002-03;and” '

the number of cases resolved through informal dispute resolution (report 02-21, page 60) in FY 2000-01,

FY 2()01 02 and the flrst SiX months of FY 2002 03 that were subsequently appealed

s :Returmng Informai Blspute Resolutmn Decmon-makmg to Regional Managers

' As reported in the audﬁ the Bureau of Quaitty Assurance (BQA) retumeci mfonnal dispute resolution (IDR)

~ decision-making to the five regional managers following the July 2002 retirement of the incumbent IDR
coordinator. Additionally, BQA re-deployed other staff, experienced with extensive program knowledge, to
assist the regional directors in completing the reviews.

Since the audit, there have been no changes to the timelines required by the process, Within three days of
receiving the BQA survey report or statement of deficiency, the facility must request informal dispute
resolution to contest any portion of the BQA report. Within seven to ten days of receiving the statement of
deficiency, the provider is to submit additional documentation to refute any citation on the statement of
deficiency. Finally, BQA must respond to the provider with its decision within 21 days of issuing the
statement of deficiency.



Table 1 below contains data showing the timeliness of the process since the return of this function to the
regional managers:

TABLE 1
2002

| IDR Coordinator_ 5 . 555 - SR ; )
'_'-':_-;.'f'Regmnall)irecmrs' f.f}l() e T L
S :'Other Staff 23 L s e e 65%

OtherStaff | SR Y F 217 ' 78%

' Revised Informal Dispite Resolution Process

By October 1, 2003, with approval from the Centers for Medicare and Medicaid Services (CMS) and the

selection of a successful bidder, the Department will zmplement arevised informal dispute resolution process

& _-'-._"srmﬂar to what the states of Michi; gan and Indiana offer. Under the proposal, nursing homes will have the

. option of reqaestmg either an ‘informal dispt:ite resolution review from the Depdrtment or from an external,
S .1mpama} agency. Unlike the Department’s review, however, the extemal review will be for a fee paid to the
external reviewer. BQA staff shared this- proposal with provider associations on June 12, 2003. The Bureau
has requested comments regarding this proposal and expects to receive them by July 1, 2003. This proposal
meets with the industry’s ongoing request for an 1mpaa:t1al review of survey reports issued by BQA.

The proposal improves the timeliness and effectweness of the current process by mandating desk reviews for
citations at the lower federal grid level, considered low in scope and severity, but will offer desk or telephone
reviews for citations with increased seriousness (scope and severity). Additionally, the Department will limit
the reviews to one hour, unless the reviewer agrees to extend the duration in recognition of the number of
citations under dispute. This timeline will be established prior to conducting the review. The revised schedule
allows the reviewers to meet their timeline obligations with the flexibility offered by the proposed changes.



The Department will monitor the effectiveness of the new process and will make changes, as necessary, to
meet federal timelines.

{NOTE: Appendix 3 presents recent federal clarification regarding contracting state agency informal dispute
resolution responsibilities to non-state entities. }

Number of cases resolved through informal dispute resolution in FY 2000-01, FY 2001-02, and the first
six months of FY 2002-03, including those appealed.

Appendix 1 summarizes the data requested by the Legislative Audit Committee.

~+ The Committee requested additional information from the Department in response to the Department’s
- testimony daﬂng the February 55,2003 heaﬁng and in response to the Department’s first report to the
Commlttee

Use of Admis"sioné ReStriéiiéns as a Tool for Compelling Nursing Home Compliance in Other States

The Department is a member of the Association of Health Facilities Survey Agencies (AHFSA), an
organization comprised of regulatory agencies like BQA from the other states, Puerto Rico and Guam. A
general inquiry to AHFSA resulted in a reply from only eight states: Alabama, Connecticut, Florida,
Kentucky, Maryland, Massachusetts, New Jersey, and Virginia. All eight have state regulations that allow for
restrictions on admissions. Five of the eight responded positively when addressing whether sanctions were
effective in compelling compliance. These states also indicated that since most facilities have an opportunity
- tocorrect before a federal denial of- payment for new-admissions becomes effectave, this was not as. effecnve _
i 3‘-1-'remedy as the state r&medy that allowed for more Immedia’te implementation. “Appendix 2 lists the detailed
responses from the seven states.

The Department’s current and planned efforts to target nursing home state licensure enforcement
. activities on hlstoricaily non-compliant homes and the Department’s assessment of the possibility of
E 1mpiementmg sucha process.

BQA is developing cntena to determine when a facility’s current and past state licensure compliance is an
indicator of continuous serious care-delivery problems that jeopardize the health, safety and welfare of its
residents. The Bureau has drafted a letter to be implemented when one of the bureau’s regional offices has
identified a facility that warrants further review and scrutiny The letter places the facility on notice that the
Department has determined there to be serious issues in the care provided in the home and, through BQA, the
Department will closely watch the facility and its future activity. Furthermore, the letter reminds the facility
what remedy options the department has statutorily, if the facility continues to operate in a manner that could
be harmful to the health, safety or welfare of its residents. Through this process, the Department has
developed a list of problematic facilities regional staff will use as a guide for future monitoring activities.

The Bureau has also recently drafted settlement agreements with a couple of facilities that have problematic
compliance histories, and have confirmed non-compliance that resulted in forfeiture assessments. In these
cases, the bureau has agreed that in lieu of part or all of the possible monetary forfeiture, the facility would



instead hire an advisor to review the facilities’ systems and report their findings to both the facility and the
burean. The advisor then works with the facility in achieving compliance and developing systems to assist the

facility in remaining in compliance. The settlement agreements were drafted by our Office of Legal Counsel
and signed by the Bureau and the facility.

The Bureau’s forfeiture backlog has been a concermn with the LAB and within the Department. The

Department has arranged to have two temporary staff assigned to BQA to eliminate the backlog. Existing,

permanent staff will devote 100 percent of their time to more current deficiencies, implementing all sanctions,

including monetary assessments. The Department is committed to bringing current the forfeiture workload,
while also fmplementmg Gther sanctmns State laws per;mt

' -'_The Department’s posﬂ:mn on mamtammg bath state and federal regnlatwns for nursmg homes. -

'-_';For reguiatery arad :ce:lmbursement purposes many health care entity types in Wisconsin are "state only” or

- "federal only". Assisted living facilities are subject to state licensure regulations only. Examples of federal
certification regulations only are ambulatory surgery cénters, end stage renal disease centers and clinical
laboratories.

Nursing homes are subject to both federal certification and state licensure regulations. Nursing homes that
choesc to participate in the federal Medicare program are required by the federal government to be licensed by
their state All but a very few Wisconsin nursing homes participate in the federal Medicare program. Those
nursing homes not participating in the federal Medicare program are state licensed only. State licensing is

. therefore necessary to: protcct the pubhc and to assure safa quaizty care: is dehvered to persons reSIdmg e

._ 'them

For nursing homes, as well as other entity types subject to both federal and state regulations such as hospitals,
. hospices and home health agencies, federal certification and state licensure regu}anon have many similarities.
- There are also mgmﬁcant &fferences

State licensure rf:cords'-requirements for nursing homes are more rigorous and prescriptive than the records
requirements of the federal regulations. The state carries the burden of proof in appeals cases when there are
significant violations of state licensing standards. Diminished records requirements could compromise the
Department's position in appeals hearings. The Department's Office of Legal Counsel has been adamant that
state licensure records requirements not be changed.

Wisconsin's resident rights regulations are also more rigorous than their federal regulatory counterparts. It is

important not to erode this public protection. Resident advocacy agencies have been vigilant in their watch
over these protections.

The Department’s assessment of best practices in assisted living facility regulation in other states.



This is an ongoing review by BQA. Currently BQA has formed a workgroup to revise the survey process for
assisted living. The new survey process will incorporate some of the best practices that other states are doing
from other states. Preliminary areas that we are looking at related to the new survey process include:
> Doing an abbreviated survey for facilities with a good compliance history
» Incorporating technical assistance into the survey process
» Acknowledging “best practice” by the facility and encouraging the industry to help elevate the quality
of their peers. B

The status of the rewrite of HES 83, Wis. Adm. Code, and its anticipated effects on the regulatory
environment,

g _Wis._-Admin."C_éde I—IFSSB has been under _f*ch:i_te’?_Staig_s_ f;}f"a number of years. This has beena o
. collaborative effort with a number of program bureaus within the depaitment, the provider associations, -

S industry providers, advocates and other stakeholders. Four developments delayed moving forward with the

o rewrite. They at_e_as follows: 0

1. How to resolve the “approved training” program problem? Currently the state has 636 approved
programs, 2,172 approved instructors, there is no mechanism or resources to ensure that the programs
are following the approved program, that the correct instructors are conducting the training or that the
staff have obtained a level of competence by going through the program. As a result of this BQA has
discovered a troubling number of instances of fraud, problems with portability, and ineffectiveness. A
training workgroup was developed including representatives from the department, the technical colleges,
the industry, advocates, approved trainers and other stakeholders. This group met over a number of

- months with no resolution to:the problem. One proposal by the regulatory agency (BQA), to replace the

- “approved” training with 3" party competency testing, remains in the discussion phase. There is mixed -

- support regarding this issue. Negative response is related to increased costs to the provider, questioning
whether competency testing is effective, and concern that competency testing will turn away potentially
good staff in a market that is already suffering from not enough good staff. BQA is currently
researching what other states are doing regarding staff training.

2. Inthe summer of 2002 the department of commerce adopted the new international building code. This
new regulation greatly impacts new construction, new additions and remodeling of assisted ling
facilities. BQA is working on ensuring all of the elements of the International Building Code are
incorporated into HFS 83 rewrite. This will then have to be reviewed by the department of commerce
for any conflict before moving forward.

3. The new Assisted Living Section was established on January 1, 2003. The development of this new
section required a shift in priorities delaying work on HFS 83. In addition, it was important for the new
management group to come up to speed on where we are at with HFS 83 rewrite and to get their
involvement. The assisted living section is in the process of developing a new survey process. Currently
assisted living is receiving significant attention good and bad on a national level. Many states are



currently adopting legislation regarding the regulation of assisted living facilities. BQA is currently
reviewing a number of these developments to see if it makes sense to incorporate into HFS 83. In
addition, in 2001 the U. S. Senate Special Committee on Aging commissioned the Assisted Living
Workgroup made up of nearly 50 organizations to discuss assisted living and develop recommendations.
Their final report was issued in April 2003. The report can be found at:http;//www.aahsa.org/alw. htm
BQA will be reviewing this document to ensure that HFS 83 incorporates the workgroups
recommendations.

4. It will be important to review any developments that result from responding to the Legislative Audit
Bureau recommendations and from the requests from the Wisconsin State Legislature Joint Audit Committee.
Some of this may require administrative code change and need to be incorporated in HFS 83.

o Ims B_-QA..’S :ho}pe gtd'%é»_opexi E‘IFS 83 revision discussion S, with'ne-v.v ‘eyes, in the fall of 2003. The Department

- hopes that a number of changes will enhance quality of cate and quality of life for residents who live in

. assisted living facilities. The Assisted Living Forum (formerly the CBRF forum) will continue to function as
- -the advisory committee for HFS 83 rewrite.

The status of discussions between the Department, assisted living facility providers, and other interested
parties, regarding recommended improvements to the regulatory system for assisted living facilities.

In January 2003, BQA established the assisted living forum. This forum combined two exiting forums, the
Community based residential forum and the residential care apartment complex forum and added Adult family
- homes and adult day care programs the other two provider groups that make up Wisconsin assisted living.

- This forum is now comprised of the following members: . : ' S

* Representatives from Department including, BQA, Bureau of Developmental Disability Services,
and Bureau on Aging Long Term Care Resources;

Advocacy representatives from the long-term care ombudsman program, other advocacy agencies;
Assisted living provider associations;

The Wisconsin technical colleges;

County association;

Provider representatives from the four provider groups; and

Other assisted living stakeholders.

This group meets every other month to discuss emerging issues in assisted living, regulatory interpretation,
funding issues, best practice, and other issues impacting assisted living. In response to the February letter by
the Joint Audit Committee, a standing item has been added to the agenda, “Collaborative ideas and best
practice to enhance quality in assisted living”. On June 6, 2003, Wisconsin Association for Homes and
Services of the Aging (WAHSA) submitted a document to BQA entitled, “WAHSA’s Assisted Living
Document: A Discussion on the Differences Between Assisted Living and Nursing Homes”. BQA is




reviewing this document and will be meeting with representatives of WAHSA on July 1, 2003 to dlSCllSS and
share perspectives.

In addition, BQA representatives met with Wisconsin Assisted Living Association (WALA) representatives
on June 19, 2003 to discuss collaborative ideas and ways to enhance quality in assisted living facilities. Asa
result of all these initiatives and goals implemented with the creation the assisted living section, BQA
representatives have begun the process of changing the survey process for assisted living facilities. BQA is
updating their memorandum of understanding with the ombudsman program to enhance the effectiveness of
our relationship and ultimately improve the quality in assisted living.

Following are follow up responses to the Commﬁtee $ rﬁquest for c}aﬁﬁcatzon of information the Department

e _subrmtted on February 28,2003:"

'.Forfelmre Data Update

5 AL Table 2 beiow is summary of the enforcement data as of June 19, 2003

TABLE2
Current Backlog 293
' 2001 14
2002 136
~ Suborl| 10| 150 -
2@(}3 to'be assessed'-.}'-- o e DT A8

NOTE: Also included are59 outstanding hospice as§essments.

The Bureau of Quality Assurance was able to quickly reduce the backlog by implementing the following
changes:

¢ Processing all of the Chapter 50 nursing home violations, thereby reducing the backlog by 59 violations;

¢ Processing all of the outstanding violations from facilities for persons with developmental disabilities
{FDDs); reducing the backlog by and additional 23 violations;

* Employing temporary staff resources to specifically address the backlog;
Directing permanent enforcement staff to only focus their attention and efforts on the current and ongoing
violations (cited within the last six months); and, most importantly to address ongoing reviews

» Streamlining the process by developing the forfeitures based entirely on the information contained in the
statement of deficiency (non-compliance report), rather than completely reviewing the supporting




documentation. This involves utilizing shorter violation summaries, and creating more concise and clearer
adj ustment facth tables when implem{-mting sanctions allowed under Chapter 50, Stats.

Administrative Ratlos for Farfelture Assessment

Basedon a iega} clanﬁcatlon of the State Constitution, the Department is not able to retain a portion of the
forfeiture assessed against nursing facilities or assisted living facilities.” All forfeitures or fines collected for
violations of state laws or administrative rules must be deposited in the Common School Funds. Based on this
mterpretauon in order for the Department to cover costs generated by the assessing of forfeitures, a surcharge

- is necessary. However, the Legislatures Joint Committee on Finance did not agree with this additional charge
. and demed the request 2 :

. = New Ass;sted meg Forfeiture Procedures :_ |

S -Appcnd;x 7 me}udes the rewsed fﬂrfeiture protocol the Department has Jmpiemented for assisted living

 hast

' facilities. The De'par{mﬁnt recagmzes ‘the need to evaluate assisted living compliance in a manner different
than the m;rsmg home enforcement process. Although newly :m;}iemented there will be continuous on
ongoing review of the effectiveness of these guidelines with the intent to amend as necessary.

BQA Central Office Staff Resources: Caregiver Program

The Camgwer Program or Caremver Regnlatwn and Investigation Section has 17.5 full-time equivalent

positions and is compromised of the Caregiver Regulation Unit and the Caregiver Investigation Unit. A major
; responmblhty of the Caregwer Program is enforcing the Caregiver Law Passed in 1998, the Caregiver Law.
 Major. cemp{ment' ' '_Backgre mnd Checks and Careglver Nﬁscenduct Rep@rtmg The sectmn :
isalso responsible for nurse aide tramlng and testing, and maintaining the CNA registry. '

- Chapter HFS 12, Wis. Admin. Code, requires entities approved by the Department to conduct criminal
‘background checks on all prospectwe employees, contractors and non-client residents who have regular and

- direct contact wi ith the entities’ residents, patients, or tenants. “The Caregiver Law, under s. 50.65, Stats.,

~ requires that the I}epartmcnt conduct backgreund checks on all Ticense holders- before the granting of a license

or certificate issued by the Department.- All background checks, whether conducted by licensed/approved

entities or by the Department, must be conducted once every four years.

Chapter HFS 13, Wis. Admin. Code, requires the mandatory reporting of caregiver misconduct activities
within approved entities. HFS 13 contains strict language governing the timeframes within which entities
must report incidents, assessed to be reportable, to either the Department of Health and Family Services or to
the Department of Regulation and Licensing, the latter of which applies to credential holders such as
registered nurses and physicians. Misconduct includes theft of property (or identity), and abuse or neglect of
the resident, patient or tenant.

A detailed description of the Caregiver Program is located in Appendix 6 to this document.



Collection, Approval and Use of Federal Civil Money Penalty Funds in FY 2000-01 and FY 2001-02

Appendix 4 summarizes the information on the balance in the civil money penaity account for the calendar
vears 1998, 1999, 2000 and 2001, as well as lists the external agencies contracted by the Department to
conduct monitoring activities during FY 2000-01.

Additionally, the Committee seeks clarification regarding approvals, current and previous, required by the
federal government for the use of civil money penalty funds. Before August 8, 2002, state survey agencies

- believed they were required to obtain federal government approval before using civil money penalty funds for
various nursing home quality improvement projects. In responding to state agency concerns over the
approved use of civil money penalty funds, the Centers for Medicare and Medicaid Services (CMS), on
August 8, 2002, issued a clarification memo S&C 02-452. See Appendix 5 for a copy of this clarification
memo. = S '

'S&C 02-42 extended guidance and greater flexibility to the states concerning the use of civil money penalty
funds. CMS maintained its strict stance that the funds must be allocated to facilities that “have been found to
be deficient.” Furthermore, CMS stressed that “collections should be limited to funding on hand and should
be relative short-term projects.” A major change to the previous CMS policy was that CMS approval for
using civil money penalty funds was not necessary. Instead, CMS iterated that:

“Regional oversight should be general in nature, responding to questions from states or
commenting on the occasional project proposal submitted for regional office input, but there is
no requirement that a regional office review and approve each state project before itis

: zmplemented i : . '

SUMMARY

The Department continues to make improvements in assuring an accurate and consistent implementation of all
nursing homes and assisted living regulations. More is needed. Promoting efficiencies in the Department as
we carry out our duty to assure the health, safety and well being of our vulnerable seniors and disabled
citizens, is the surest way of promoting quality, effective regulation of long term care in Wisconsin, We
continue to utilize creative methods to improve quality of care, whether through technical assistance,
collaborating with public and private entities, or best practices, areas the Department will expand in the future.
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APPENDIX 3

DEPARTMENT OF HEALTH & HUMAN SERVICES "M 5
Centers for Medicare & Medicaid Services )

7500 Security Boulevard, Mail Stop 52-12-25
Baltimore, Maryland 21244-1850 CENTERS for MEDICARE & MEDKAID SERVICES

Center for Medicaid and State Operations/Survey and Certification Group

Ref: S&C-03-25

DATE: June 12, 2003

FROM: Director
: Survey and Certification Group

SUBJECT: Clarification of Issues Related to Informal Dispute Resolution

TO: Survey and Certification Regional Office Management (G-5)
State Survey Agency Directors

This memorandum provides guidance to State Survey Agencies (SAs) regarding the informal dispute
resolution (IDR) process. Currently, two SAs in the Centers for Medicare & Medicaid Services
(CMS) Region VI have delegated the authority for conducting IDR to an independent third party.
Another SA anticipates legislation will be passed this year to remove the IDR process from the SA.
‘States have asked how the establishment of independent IDR impacts the work of SAs and what

. '_obh gatlons an IDR pmcess conduc{ed by an outsxde entziy may 1mpose on the survey process. .

Under an agreement with CMS, the SA is responmb}e for all Federal cemﬁcatzon decisions. The basis
of this conclusion is contained in the 1864 Agreement between the Secretary of Health and Human
Services and the State. Article I of that Agreement stipulates that all references in the agreement to
the “State” include the SA. Article II stipulates required functions to include the certification of
compliance or noncompliance of Medicare skilled nursing facilities. Furthermore, the SA cannot
subcontract any of its survey and certification functions without prior written approval of CMS, as
stated in Article X of the Agreement.

The IDR process is a survey and certification function. While States are granted some flexibility as to
how survey and certification activities are conducted, they must adhere to Federal statutory and
regulatory requirements, as well as the State Operations Manual (SOM). For nursing homes, the
SOM sets forth procedural requirements for the IDR process in Section 7212. Thus, while other
entities outside the SA are allowed to conduct certain survey and certification processes such as IDR,
the SA retains final certification authority and responsibility for all Medicare and dually participating
providers.

Therefore, if an outside entity conducts IDR, the results of the IDR process may serve only as a
recommendation to the SA of noncompliance or compliance with the Federal requirements for
skilled nursing facilities.
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While SAs may take the opportunity to review the results of IDR to improve the survey process and
bring policy issues to the attention of CMS, recommendations from an IDR are not binding on CMS
and cannot impede or delay any enforcement proceedings.

We hope this clarification is helpful. For additional questions, please contact Elaine Lew at 410-786-
9353 or via email at Elew@cms.hhs.gov.

Effective Date: This policy is effective immediately.

Training: This policy should be shared with all appropriate survey and certification staff, their
managers, and the state/regional office training coordinators.

fs/
Steven A. Pelovitz




APPENDIX 4

Collection & Use of Federal Civil Money Penalty Fands in FY 2000-01 and FY 2001-02

Calendar Year Account

Ending Balance

12/31/98 $228,653.84

12/31/99 $864,085.30

12/31/00 $1,053.579.45

12/31/01 $1,346,012.30

 Facility ' ' Menitoring Agency

Audubon Health Care Facility - Healthcare Management & Diagnostics
Perennial Care | Healthcare Management & Diagnostics
Family Heritage Pathway Health Services
Lincoln Lutheran Healthcare Management & Diagnostics
Barron-Riverside Healthcare Management & Diagnostics
Beverly Health & Rehab Pathway Health Services
LaCrosse Nursing Home Healthcare Management & Diagnostics

" Healtheare Management & Diagnostics ~ ~ -
1442 N. Farwell Avenue, Suite 501
Milwaukee, W1 53202

Pathwa Heaith Services
2025 4" Street '
White Bear Lake, MN 55110
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DEPARTMENT OF HEALTH & HUMAN SERVICES Centers for Medicare & Medicaid Services

7500 Security Boulevard
Baltimore, MD 21244-1850

Ref:S&C-02-42

Date: August 8, 2002
From: Director
Survey and Certification Group
Center for Medicaid and State Operations

. Sul_iject: o Use of Ciavzl Money Pena}ty (CMP) Funds by States

To: Assecmte Regmnai Admmistrator :
- Divisions of Medicaid & State Operations
RegionsI-X
State Survey Agency Directors

The purpose of this memorandum is to provide information regarding how states may use CMP
funds collected from nursing homes that have been out of compliance with Federal requirements.
1t has come to our attention that guidance is needed to ensure that states use CMP funds in
.accordance with the law and in a consistent manner, while maintaining some flexibility in the use

of thase funds

: 'ﬁijBackground States coIiect C’V.[? :funds from Med;tcmd nursmg facﬂmes and from the Medicaid EERETR I
part of dually-participating skilled nursing facilities (SNFs) that have failed to maintain
compliance with Federal conditions of participation. These CMP funds are state, not Federal
funds., CMP funds collected from Medicare-participating SNFs and the Medicare part of dually-
pamcapatmg SNFS are Pederal funds and are returned 10 the Medicare Trust Fund.

Section 1919(h)(2)(A)(ii) of the Social Securzty Act (the Act) provides that CMP funds collected
by a state as a result of certain actions by nursing facilities or individuals must be applied to the
protection of the health or property of residents of nursing facilities that the state or the Secretary
finds deficient. These actions include CMPs assessed against;

(1) A nursing facility that is not in compliance with Federal requirements in sections
1919(b), (), (d) of the Act;

(2) An individual who willfully and knowingly certifies a material and false statement in
a resident assessment (section 1919(b)(3)¥B)(iD)(A) of the Act),

(3) An individual who willfully and knowingly causes another individual to certify a
material and false statement in a resident assessment (section 1919(b)(3)(B)(1i)(ID) of
the Act); and

(4) An individual who notifies ( or causes to be notified) a nursing facility of the time or
date on which a standard survey is scheduled to be conducted (section
1919(g)(2)(A)1) of the Act).
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The Act cites three examples of uses for CMPs:
(1) Payment for the costs of relocation of residents to other facilities;
(2) Maintenance of operation of a facility pending correction of deficiencies or closure;
and
(3) Reimbursement of residents for personal funds lost.

The regulations, at 42 CFR 488.442(g), contain similar language, with some very minor wording
changes that make it clear that the costs of relocation of residents to other facilities are for state
costs. The regulations also indicate that the personal funds lost at a facility are the result of
actions by the facility or by individuals used by the facility to provide services to residents.
Section 7534B of the State Operations Manual (SOM) contains. similar language, but specifies

3 that the funds must be used to protect the health or property of res;dents of defzczent faczhtxes

In the preamble te the fmal enfercement regulatmns pubhshed on November 10, 1994, we
indicated that the law suggests that CMP revenues be applied to admmzstranve expenses rather
than direct care: costs, although it is clear that states have broad latitude to determine which of
these types of expenses best meet the needs of their residents (page 56210 of the Federal
Register, Volume 59, No. 217). Further, the preamble is very clear that the Act permits each
state to implement its own procedures with respect to the use of CMPs. Our previous direction
to CMS regional offices has been that the specified uses of CMP funds in the Act and section
488.442(g) are not exhaustive, that states need flexibility in determining the appropriate use of
funds, and that regional offices have some oversight responsibility. Beyond this, we have not
provided general guidance to all states and regional offices on what is considered appropmate use

- of these funds within the scope of the law and regulations, Due to the lack of guidance;, a .-
" “number of states have been reluctant to use a majority of the money. “As a result, somie states

have a significant amount of money on deposit and this amount is continuously growing.

Flexibility in Use of CMP Funds -- While the Act provides states with much flexibility to be
creative in the use of CMP funds, this ﬂembﬂxty is limited by the requ;rement that CMP funds
are to be focused on facilities that have been found to ‘be deficient. However, the law does not
specify when a facility must have been determined to be deficient to qualify for benefits under a
state project funded by CMPs. Most nursing facilities have had one or more deficiencies either
recently or in the past. Rather than setting forth rigid criteria on when it is that a facility must
have been deficient to be an eligible target for the application of CMP revenues, we believe that
the best course is to offer states maximum flexibility to make this determination. Apart from
this, we believe that projects funded by CMP collections should be limited to funding on hand
and should be relatively short-term projects.



APPENDIX 5

Page 3 — Associate Regional Administrators, DMSO; State Survey Agency Directors

Each state is responsible for ensuring that CMP funds are applied in accordance with the law.
Regional oversight should be general in nature, responding to questions from states or
commenting on the occasional project proposal submitted for regional office input, but there is
no requirement that a regional office review and approve each state project before it is
implemented.

Appropriate CMP Fund Use --As we stated in the preamble to the 1994 final enforcement
regulations, CMP revenues should be spent on administrative expenses, rather than direct care
costs, as applied to deficient facilities. If the purpose of the state project is related to deficient
practice, the CMP funds could be used to prevent continued noncompliance by nursing facilities
through educational or other means. For example, to address particular areas of noncompliance,
a state could deveiop videos, pamphiets, or other pubhcatzons prov1d1ng best practices, with
these educational materials being dlstnbuted to all deficient nursing facilities. Other uses could
include, for exampie the development of pubhc service announcements on issues directly related

-to the identified deficient area, and employment of consultants to provide expert trammg to
deficient facilities. North Carolina and other states have issued grants to several nursing
facilities to fund Eden Alternative Projects, which provide training and other services necessary
to support theuse of animals in nursing facilities for therapeutic purposes. Because CMP funds
collected by a state are state funds, the state may use the money for any project that directly
‘benefits facility residents, in accordance with section 1919(h)}(2)(A)ii) of the Act, including
funding an increase in ombudsman services.

Inappropriate CMP Fund Use -~ We believe that it is not appropriate for states to use CMP

. fundsforaloantoa deﬁczent facahty that is havmg financial difficulty meetmg payroll or paylng SR

vendors.  As pointed out in the preamble, if the CMP'is ‘used by the facility to correct the
noncompliance that led to its imposition, it is, in effect, not a remedy.

If you believe that a state is not spending collected CMPs in accordance with the law or
regulations, or not at all, you should refer this matter to your regional office account
representative so that he or she may discuss this matter with the state.

Effective Date: This guidance is effective on the date of issuance.

Training: This policy should be shared with all survey and certification staff, surveyors, their

managers and the state/regional training coordinator.

fs/
Steven A. Pelovitz
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Bureau of Quality Assurance
Caregiver Regulation and Investigation Section

The Caregiver Regulation and Investigation Section (CRIS) is composed of two units: The Caregiver
Investigation Unit and the Caregiver Regulation Unit.

The Caregiver Investigation Unit (CIU) of CRIS is responsible for investigating statewide allegations of
abuse and neglect of clients, and misappropriation of clients’ property by non-credentialed caregwers in
health care facilities regulated by the Bureau of Quality Assurance. These investigations may result in the
placement of a substantiated finding on the Caregiver Misconduct Registry. CIU responsibilities include:

Investigating allegations by conducting interviews of appropriate individuals, collecting evidence,
- documentmg fmdmgs and facts prepa:ang reports, etc.

Rgvzewmg_ compiei;ed-mvestlgations to determme whether a finding of misconduct can be substantiated
against the accused caregiver. :

Referring complaints that contain sufficient evidence to the Department’s Office of Legal Counsel to make
a final determination to place a substantiated finding on the Caregiver Misconduct Registry.

Testifying in administrative hearings.

Issuing written notices to accused caregivers regarding the investigation results, including whether a
substanuated fmdmg wﬂ} be placed on Ehe Caregiver Mlsconduct Reg1stry

The Careglver Raguiatlon Umt (CRU) is respcn51ble f{)r developmﬂ and d;ssemmaﬁng Caregiver Law' '
regulatory policy and procedure decisions to BQA staff and regulated providers. CRU is responsible for
receiving and screening statewide allegations of abuse and neglect of clients and misappropriation of
clients’ property. Allegations with merit are referred to the CIU or the appropriate investigative agency.
The 'CRU approves, denies and monitors statewide nurse aide training and testing programs, as well as
oversight of the ‘Wisconsin’s Nurse Aide Registry, the federally required list of nurse aides determined
eligible to work in health care facilities. The CRU conducts caregiver background checks on all licensed
owner/operators and non-client residents of BQA-regulated facilities. CRU responsibilities include:

Receiving, screening and issuing notices regarding statewide allegations of caregiver misconduct from all
BQA regulated facilities and third party reporters. The unit received 1,275 allegations in 2001 and 1209 in
2002

Referring allegations that have merit to CIU or appropriate investigative agency.

Maintaining the Caregiver Misconduct Registry, including monthly posting of newly added non-
credentialed caregivers (nurse aides, personal care workers, and housekeepers) with substantiated findings,
to the Caregiver Program web-site for use by employing health care providers. A monthly memo is issued
to all state nurse aide registries. 164 caregiver names with substantiated finding were added to the
Caregiver Misconduct Registry during 2002. The Registry currently lists a total of 921 names.

Page 1
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Responding to federal inquiries regarding caregivers with substantiated findings that are entered on the
Office of Inspector General’s Exclusion List.

Conducting caregiver background checks on owners, board members and non-client residents of regulated
facilities at the time of license application or change and at least every subsequent four years after that
date. Convening substantially related review panels to review offenses that potentially affect a person’s
ability to hold a license. Individuals with convictions for serious crimes or other governmental findings
may be prohibited from operating or residing at a facility unless approved through the Department’s
Rehabilitation Review process.

Maintaining a Caregiver Intake phone line, e-mail address and web site to respond to providers, caregivers
and general public questions regarding the Caregiver Program requirements.

Developing and providing Caregiver Pi‘ogram regulatory information to BQA-regulated providers,
including memos, manuals, brochures and statewide entity training.

Administering federal and state requirements for nurse aide training and competency evaluation programs,
including the review, approval, denial and monitoring of all Wisconsin nurse aide training programs and
the one approved competency evaluation program. On-site inspections are conducted within the first year
and every two years thereafter for all sites offering these programs. As a result of the review, programs are
re-certified, suspended or withdrawn, based upon federal and state requirements. The CRU also conducts
on-site inspections due to program violation complaints.

Maintaining regulatory oversight of the Wisconsin Nurse Aide Registry. The Nurse Aide Registry
'-currently contams mformatfon on over 160 O{)G nurse’ mdcs who meet app}zcable state and federal trmn1ng

Registry durmg the last federai flsca. year.

Monitoring the telephone Interactive Voice Response (IVR) messages and internet web registry messages
that provide Registry information to inquirers regarding aides’ training and testing information, eligibility
for employment and the entry of a caregiver misconduct substantiated finding,.

Wisconsin has a contract with Promissor to provide all of the Department’s Nurse Aide Registry and
statewide, standardized nurse aide competency testing services. This firm is already providing similar
services to several states. This initiative was pursued as a budget cutting measure for the state. As the
contract holder, CRU is responsible for the oversight of the Nurse Aide Registry and competency testing
services. The conversion of the Registry data to the contractor’s system was completed by January 1,
2003. The current cost to Wisconsin is $0.00 with the firm receiving revenue from testing fees.
Promissor’s performance is monitored continucusly with an annual review in November of each year.
Changes in this contract could require that Wisconsin fund all costs for Promissor to maintain the Nurse
Aide Registry. The current budget application does not request any funds for the Registry. The potential
fiscal impact could be $300,000 annually; these costs would be divided equally between Medicare,
Medicaid and State funds in equal shares. Should contract changes have a fiscal impact, Wisconsin will
file a request for supplemental Medicare and Medicaid budget as defined in paragraph 4640 of the SOM. .

Page 2
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While the Bureau reduced staff for maintaining the Registry, CRU continues to be responsible for a variety
of transition and monitoring responsibilities including:

Reviewing and troubleshooting data conversion problems

Responding and directing nurse aide and employer customer calls to contractor

Forwarding Nurse Aide Registry forms to contractor

Purging and relocation of Registry paper files

Monitoring contract compliance with application processing and test scheduling.

Quahty assurance revwws of Nurse Aide Reg1st;ry, IVR, and web regastry data.

Foliowmg the 1mplementat10n {)f the stanéard:zed competency evaluatmn program, BQA enhanced {hé
nurse-aide training program monitoring process to reflect federal OBRA 1987 recommendations, resulting
in a more thorough onsite review. The goals of the enhanced nurse aide training program monitoring ‘are

to ensure that:

Training programs and training records reflect that each nurse aide included on the Registry has been
trained according to federal and state regulations; and

Programs are held accountable to their approved training curriculum.

Overall, the ‘nurse aide training program- momtormg has meant a langer more detalied onsue review
“process at: no increase in cost for the Bureau. ST S :
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DEPARTMENT OF HEALTH AND FAMILY SERVICES
BUREAU OF QUALITY ASSURANCE

ASSISTED LIVING SECTION

ENFORCEMENT PROCEDURES AND GUIDELINES

March 19, 2003




INTRODUCTION
Assisted Living Enforcement — Position Paper
May 28, 2003

In recent years, Wisconsin has experienced a decline in nursing home occupancy
and experienced growth in assisted living facilities. Concurrent with the growth
in community residential settings, has been an increase in the acuity of care
required by residents in assisted living facilities. Many facilities are able to
comply with licensing requirements and meet the complex needs of a growing
population of vulnerable adults. However, many facilities are ill equipped to
meet resident needs and compliance with fundamental and essential regulatory
requirements has proven problematic for some. As one avenue to promote
compliance with regulations, the Assisted Living Section recognized the need to
develop procedures and guidelines for the enforcement of assisted living statutes
and admmlstratwe mles - L

An adchtmnai mlpetus for the development of enfarcement protocols occurred as
the result of an audit ordered by the state Iegxslature The audit comprised a
review of nursing home and assisted living survey and enforcement processes in
the state. The Legsiatwe Audit Bureau identified a lack of structure for
enforcement activities in assisted living that was a marked contrast to the written
protocols directing enforcement processes in nursing homes and facilities for the
developmentaﬁy disabled. The Audit Bureau recommended that the state (1)
document the “unwritten” enforcement procedures that were in place and (2)
develop uniform enforcement procedures that would ensure consistency,
accountability, and fairness.

Prior to the development of written procedures, and as a result of limited staft
““resources for enforcement activities, problems occurred with the umformlty of ..

" sanctions imposed for noncomphance The enforcement review process was (and.'-"”-" B

is) centralized; however, in the absence of written guidance to regional offices
regarding the types of citations to refer for enforcement review, citations
resulting in sanctions varied across the state.

The state recognized a need to address persistent noncompliance by some
provxders For example, the state identified a number of repeat violations in the
area of minimum training requirements for staff of Community Based Residential
Facilities (CBRF). Nominal forfeitures had been assessed against facilities that
failed to ensure staff had received essential training. As a result, it was often
more “economical” for some providers to pay the nominal forfeiture than to
invest in staff training. Subsequently, there were repeated violations of training
requirements and serious concerns, statewide, about staff qualifications. The
state’s minimum training requirements are designed to enable caregivers to
achieve basic competencies to provide for the health, safety, and welfare of
residents in assisted lving. The development of written enforcement criteria,
including a specific procedure to address noncompliance with training
requirements, was identified as an area where enhanced enforcement would
directly contribute to improved services for residents.

The written enforcement guidelines apply to all Community Based Residential
Facilities in the state. The ramifications are significant since enforcement actions



can include monetary forfeitures, a denial of new admissions, and the revocation
of a license. Therefore, the state recognized that (1) written enforcement
guidelines were essential and “overdue” and (2) guidelines must be
comprehensive, promote fair and reasonable sanctions, and be based on statute
and administrative rule.

Objectives:

Assisted Living Section (ALS) administrative personnel identified several key
objectives that would be met through the development of enforcement guidelines
and procedures, including:

LA R N K R K B 4
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Clear, specific criteria for enforcement analysis and decisions
Improved compliance by providers

Improved consistency among regional ofﬁces statewide
Guidance for field staff and supervisors '

Fulfilling the recommendations of the Legzs}atwe Audit Bureau
Improved quality of care and: quality of life for residents

" Implementation of fair and reasonable sanctions

An efficient system for issuing sanctions, collecting forfeitures, and
maintaining records

Address “target” areas of noncompliance with standardized
enforcement processes ~

Address repeated noncompliance

To meet the above objectives, the enforcement specialist developed written
procedures with input from administrative personnel and field staff. The
guxdehnes address enfarcement processes from begmmng to. end ”

._._‘:

' 'Enfomement processes are based on state statute and admlmstratwe

rule. The first step in the development of written guidelines was to
identify all relevant enforcement statutes and rules. The statutes and
rules were compiled as a separate resource document for assisted
living staff.

Because the survey ﬁndmgs and survey report determine if violations
warrant enforcement review, guidelines were developed to assist staff
in determining which violations to refer to the enforcement specialist.
Guidelines were developed to assist staff in documenting cohesive,
defensible statements of deficiency (SOD).

Criteria for analyzing violations and making enforcement decisions
were developed.

Procedures for effective record keeping were established.
Mechanisms for inter-agency collaboration were developed and
documented. For example, a procedure for referring serious
violations to advocates, county agencies, and abuse investigators was
drafted.

Memorandums were developed to address enforcement for specific, or
“target” areas of noncompliance, such as noncompliance with staff
training or life safety requirements.



¢ Documentation included information regarding appeals processes and
the issuance of enforcement notices.

¢ Procedures were developed to address the collection of forfeitures and
overdue payments.

The enforcement guidelines are subject to change as regulatory and enforcement
practices evolve in the state. That is, procedures are subject to revision and new
procedures will be written to respond to emerging issues.

Outcomes:

There are several significant and positive outcomes that have arisen from the
development of written enforcement procedures for assisted living. One
significant benefit has been improving consistency, statewide, in the assessment
of sanctions for noncompliance.’ Consmteney is paramount to advance the

K mtegrlty of enforcement deezsmns ¥ :

The written erxterla for enforcement analysis and decxsmn~mak1ng are d351gned

to promote a fair, reasonable, and. obJ ective enforcement outcome. Each
violation is reviewed against the same criteria, thereby assuring facilities an
impartial evaluation of the deficient practice.

Many facilities seek legal recourse and appeal enforcement decisions. Written
criteria for imposing sanctions provides a “non-arbitrary” methodology that
enhances the state’s position in defending the enforcement action.

The percentage of forfeitures collected has increased dramatically since the
- implementation of a uniform collection process. As a result of written
e procedures, corporations that operate more than one facility in the state LR

'~ experience consistent results with survey activities and enforcement. .

Field staff and supervisors benefit from written resources and guidance regarding
enforcement thus impro'ving overaﬁ operations in the assisted Ii,ving section.

Adéressmg repeat vmlatmns via enforcement processes enables the section to
focus resources and remedies on facilities with persistent noncompliance while
permitting facilities that achieve compliance to benefit from constructive
interaction with the regulatory agency, such as receiving technical assistance.

While enforcement is an unpleasant reality for providers (and for a regulatory
agency), sanctions are an effective recourse (in addition to provider training,
technical assistance, and other supports) to promote compliance with regulations
that directly impact the health, safety, welfare, and quality of life for residents in
assisted living settings. That is the one most important outcome of the state’s
enforcement guidelines.

Evaluation:
There are several levels of ongoing evaluation in place to determine the

effectiveness of the enforcement procedures that have been developed. Among
these is feedback from field staff and from providers. Feedback from field staff



occurs informally and also via bi-monthly conference calls. During conference
calls, licensing specialists identify issues and problems with enforcement
practices and resolutions are sought. There are a number of internal “quality
assurance” measures implemented by the assisted living management team to
evaluate the ongoing effectiveness of enforcement procedures. These internal
measures include bi-monthly management meetings and bi-weekly, statewide
tele-conference “Quality Assurance” calls. The assisted living section
management team meets bi-monthly with provider representatives, advocates,
and other stakeholders for an “Assisted Living Forum.” During the forum
meetings, providers discuss concerns with survey and enforcement processes.
The forum provides an opportunity for providers to influence agency policy and
enforcement practices. In addition, it provides an opportunity for management
staff to discuss new policies and respond to provider concerns.

The assisted living section chief receives ongoing information and a monthly
report identifying all enforcement action taken. The report permits a review of
the implementation of procedures and is usefulin determining if revisions to
existing guidelines are indicated.

Statistics are maintained regarding (1) citations that are subject to enforcement;
(2) forfeitures assessed; (3) license revocations that occur; and (4) number of
facilities receiving sanctions. Monitoring trends in enforcement activity is an
important component of evaluation.

Conclusion:

There was a concerted effort not to adopt nursing home enforcement protocols
for assisted living. While there is some basic information and context derived
. from long-term care procedures, the assisted living protocols are unique to

- - address an evolving industry and evolving regulatory processes.

Nearly every staff member in the assisted living section reviewed each draft
procedure. Input was obtained from field staff, supervisors, program support
staff, and the enforcement specialist and revisions were made accordingly. Asa
result, the guidelines represent all facets of enforcement within the section and
all employees have an investment in the implementation.
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Assisted Living Enforcement Options

Community Based Residential Facilities (CBRF)

Wisconsin State Statutes, Chapter 50

50.03(5g)(a) In this subsection, "licensee” means a community-based residential facility that is licensed
under.

50.03(5g)(b} If, based on an investigation made by the department, the department provides to a
community-based residential facility written notice of the grounds for a sanction, an explanation of the
types of sanctions that the department may impose under this subsection and an explanation of the process
for appealing a sanct;on mposed under this subsection, the depariment may order any of the foliowing

sanctmns

50.03(5g)}(b}!1. That a person stop conducting, maintaining or operating the éemmunity-bascd residential
facility if the community-based residential facility is without a valid license or probationary license in

violation of sub. (1).

50.03(5g)(b)2. That, within 30 days after the date of the order, the community-based residential facility
terminate the employment of any employed person who conducted, maintained, operated or permitted to be
maintained or operated 2 community-based residential facility for which licensure was revoked before
issuance of the department's order. This subdivision includes employment of a person in any capacity,
whether as an officer, director, agent or employee of the community-based residential facility.

50.03(5g)(b)3. That a licensee stop violating any provision of licensure applicable to a community-based
+ restdential facxhty under sub. (4} or (4m) or.of rules relating to cammumty -based res:dennal fac;ht;es _
.'-.fpmmulgated by the department under sub 542 or. §4m2 i ; SAERS

50503(5g}(b)4. That a licensee submit a plan of correction for violation of any provision of licensure
applicable to a community-based residential facility under sub. (4) or (4m) or of a rule relating to
community-based residential facilities promulgated by the department under sub. (4) or (dm).

30.03(5g)(®)5. That a licensee implement and comply with a plan of correction previously submitted by the
licensee and approved by the department.

50.03(5g}(b)6. That a licensee implement and comply with a plan of cerrection that is developed by the
departinent.

50.03(5g)(b)7. That a licensee accept no additional residents until all violations are corrected.

50.03(5g)b)8. That a licensee provide training in one or more specific areas for all of the licensee's staff or
for specific staff members. :

50.03(5g)(c) U the departiment provides to a community-based residential facility written notice of the
grounds for a sanction or penalty, an explanation of the types of sanctions or penalties that the department
may impose under this subsection and an explanation of the process for appealing a sanction or penalty
imposed under this subsection, the department may impose any of the following against a licensee or other
person who violates the applicable provisions of this section or rules promulgated under the applicable
provisions of this section or who fails to comply with an order issued under par. (b) by the time specified in

the order:



50.03(5g)c)l. A daily forfeiture amount per violation of not less than $10 nor mors than $1,000 for each
violation, with each day of violation constituting a separate offense. All of the following apply to a
forfeiture under this subdivision: :

30.03(5g)(c)1.a. Within the limits specified in this subdivision, the department may, by rule, set daily
forfeiture amounts and payment deadlines based on the size and type of community-based residential
facility and the seriousness of the violation. The department may set daily forfeiture amounts that increase
periodically within the statutory limits if there is continued failure to comply with an order issued under

par. (b).

50.03(5g)(c)1.b. The department may directly assess a forfeiture imposed under this subdivision by
specifying the amount Of that forfeiture in the notice provided under this paragraph.

50.03(5 g)(c)l c. All ferfelmres shail be paid to the department within 10 days after receipt of notice of
assessment or, if the forfeiture is contested under par. (f), within 10 days after receipt of the final decision

- after exhaustion of administrative review, unless the final decision is appealed and the order is stayed by

" -court order under 5::50.03 {11). The department shail remit aII ferfeztures paid under this subdivision to the
state trz:asurer fer depcsu in the sc}looi fund. . ' L -

50. 03(5g)(c}1 d The attamcy general may brmg an action m the name of the state to collect any forfeiture
imposed under this subdivision if the forfeiture has not been paid following the exhaustion of all
administrative and judicial reviews. The only issue o be contested in any such action shail be whether the

forfeiture has been paid.

50.03(5g)(<c)2. Suspension of licensure for the community-based residential facility for 14 days.
50.03(5g)(c)3. Revocation of licensure, as specified in pars. (d) to (g).

50.03(5g)(d) Under the procedure specified in par. (e), the department may revoke a license for a licensee
for any of the foilewmg reasons:

' '3"'50 OS(Sg)(d)l ’{‘he depariment has mlposed a sanctmn or penaity on the hcensea under par, (c) a;ad the
licensee continues to violate or resumes violation of a provision of licensure under sub. (4) or (4m), a rule
promulgated under this subchapter or an order issued under par. (b) that forms any part of the basis for the

penalty.

50. OS(ﬁg)(d}’? The licensee or a person under the supezvxsmn of the licensee has substantzaiiy violated a
provision of licensure applicable to a community-based residential facxhty under sub, (4) or (4m), a rule
relating to community-based residential facilities promulgated under this subchapter or an order issued

under par. (b).

50.03(5g)X(d)3. The licensee or a person under the supervision of the licensee has acted in relation to or has
created a condition relating to the operation or maintenance of the community-based residential facility that
directly threatens the health, safety or welfare of a resident of the community-based residential facility.

50.03(5g)(d)4. The licensee or a person under the supervision of the licensee has repeatedly violated the
same or similar provisions of licensure under sub. (4) or (4m), rules promulgated under this subchapter or
orders issued under par. (b).

50.03(5g)(e}!. The department may revoke a license for a licensee for the reason specified in par. (d) 1., 2.,
3. or 4. if the department provides the licensee with written notice of revocation, the grounds for the
revocation and an explanation of the process for appealing the revocation, at least 30 days before the date
of revocation. The department may revoke the license only if the violation remains substantially
uncorrected on the date of revocation or license expiration.



50.03(5g)(e)2. The department may revoke a license for a licensee for the reason specified in par. (d) 2. or
3. immediately if the department provides the licensee with written notice of revocation, the grounds for the
revocation and an explanation of the process for appealing the revocation.

50.03(5g)(e)3. The department may deny a lcense for a licensee whose license was revoked under this
paragraph.

50.03(3g)}f) If a community-based residential facility desires to contest the revocation of a license or to
contest the imposing of a sanction under this subsection, the community-based residential facility shall,
within 10 days after receipt of notice under par. (e), notify the department in writing of its request for a
hearing under s. 227.44. The department shall hold the hearing within 30 days after receipt of such notice
and shall send notice to the community-based residential facility of the hearing as provided under s. 227 .44

2.

50.03(5g)(g)1. Subject to s, 227.51 (3), revocation shall become effective on the date set by the department
in the notice of revocation, or upon final action after hearing under ch. 227, or after court action if a stay is

gr_anted_ under sub. (11), whichever is later.

50;03(5g}{g)3.. The departrment may extend the effective date of license revocation in any case in order to
permit orderly removal and relocation of residents,

Wisconsin Administrative Code, HFS 83

HFS 83.07(10) ACTION BY THE DEPARTMENT TO ENFORCE THIS CHAPTER.

HFS 23.07(10)a) Plan of correction.

HFS 83.07(10)(a}l. When a notice of violation is issued by the department the licensee shall submit a plan

of correction to the department no more than 30 days afier the date of the notice. The departriient may

require that 2 plan of correction be submitted within a specified time less than 30 days after the date of

.- “notice forviolations that the department determines may be harmful to the health, safety; welfare or rights -
efreszdents Ll T T T e L s T T e

HFS 83.07(10)a)2. The department may require modifications in the proposed plan of correction.

HFS 33.07(10)bY Placing limits on clients groups. The department may, at any time, folowing notice to
the licensee and through modification of a license; Timit the types of client groups served by a CBRF or the
number of client group members served by the CBRF for any of the following reasons:

HFS 83.07(10)(b)1. The client groups are not compatible.

HFS 83.07(10%Db)2. The administrator and employees have not met the training requirements applicable to
each client group.

HFS 83.07(10)b)3. The licensee is unable to demonstrate that the needs of the client group members as
identified by their assessments under s. HFS 83 32 (1) are being met.

HFS 83.07(10)c) Placing conditions on license. Pursuant to 8. 50.03 (4) (e}, Stats., the department may
place a condition on a license, if the department finds that a condition or occurrence relating to the
operation and maintenance of a CBRF directly threatens the health, safety or welfare of a resident.

HFS 83.07(11) LICENSE DENIAL OR REVOCATION. The department may refuse to grant a license if it
determines that the applicant is not it and qualified pursuant to s. 50.03 (4} (a} 1., Stats, and 5. HFS 83.11
(1) or fails to meet the requirements for licensure in this chapter and ch. 50, Stats, The department may
revoke a license pursuant to s. 50.03 {5g), Stats., if the applicant or licensee or any administrator,



employee, or any other person affiliated with or living in the CBRF who has contact with residents:

HFS 83.07(11)(=a) Is the subject of a pending criminal charge that substantially relates to the care of adults
or minors, the funds or property of adults or minors or activities of the CBRF.

HFS 83.07(11)(b) Has been convicted of a felony, misdemeanor or other offense which substantially relates
to the care of adults or minors, the funds or property of adults or minors or activities of the CRRE.

HFS 83.07(11)(c) Has a record of violating applicable laws and regutations of the United States or this or
any other state in the operation of a residential or health care facility, or in any other health-related activity.

HFS 83.07(11)(d) Has substantially failed to comply with any provision of this chapter or ch. 50, Stats,

HFS 83.07 - ANNOT.

_ Note: Examples of actions the department will consider in making a determination that an act substantially
relates to the care of adults or minors, the funds or property of adults or minors or activities of the CBRF
are: abuse, neglect, sexual assault, indecent exposure, lewd and lascivious behavior, or any crime involving
non-consensual sexual conduct; child abuse, sexual exploitation of children, child abduction, child neglect,
contributing to the delinquency or neglect of a child; enticing a child, enticing a child for immoral -
purposes, exposing a minor to pornography or other barmful materials, incest, or any crime involving
children as victims or participants; armed robbery, aggravated battery, false imprisonment, kidnapping,

hemicide, any crimes involving bodily harm or threat of bodily harm, any crime involving use of a

dangerous weapon, or any crime evidencing disregard to health and safety; cruelty, neglect, or

abandonment of animals and instigating fights between animals; burglary, extortion, forgery, concealing
identity, embezzlement, and arson; crimes involving a substantial misrepresentation of any material fact to
the public including bribery, fraud, racketeering or allowing an establishment to be used for illegal
purposes; offenses involving narcotics, alcohol and controlled substances that result in a felony conviction;
operating a motor vehicle while under the influence of an intoxicant or other drug, operating after
revocation, and leaving the scene of an accident after injury or death to a person or damage to a vehicle

driven or attended by any person.
* HFS83.07(12) SUMMARY SUSPENSION OF A LICENSE. Pursuant to 55, 227,51 (3) and 50.63 (Sg), Stats.,
- the department may, by written order; summarily suspend a license when the department finds‘that public
 health, safety or welfare imperatively requires emergency action. '

HFS §3.07(13) APPEAL.

H_F_SS&G?( '1'3)(a.). Any person whose application for a license is denied or whose license is revoked may
request a hearing on that decision under ss. 227.42 and 50.03 (5g) (), Stats.

HFS 83.07(13)(b) A request for a hearing shall be filed in the depar!mééﬁ of administration’s division of
hearing and appeals within 10 days after the date of the notice under sub. (1hor (12).

Adult Family Homes (AFH)

Wisconsin State Statute, Chapter 50

50.033(4) License revocation. The license of a licensed adult family home may be revoked because of the
substantial and intentional vielation of this section or of rules promulgated by the department under 5.
50.062 (2) (am) 2. or because of failure to meet the minirum requirements for licensare. The operator of the
licensed adult family home shall be given written notice of any revocation and the grounds for the
revocation. Any adult family home licensure applicant or operator of 2 licensed adult family home may, if



aggrieved by the failure 1o issue the license or by revocation, appeal under the procedures specified by the
department by rule under s. 50.02 (2) {am) 2.

50.033(5) Injunction. The department or a licensing county department under s. 46.215, 46.22, 46.23,
3142 or 51 437 may commence an action in circuit court to enjoin the operation of an adult family home
that is not licensed under sub, {1m) or that is licensed and has repeatedly used methods of operation in
substantial violation of the rules promulgated under 5. 30.02 (2) {am) 2. or that endanger the health, safety
or welfare of any adult receiving care and maintenance I an adult family home,

Wisconsin Administrative Code, HFS 88

HFS 88.03(6) ACTION BY LICENSING AGENCY TO ENFORCE THIS CHAPTER.

HFS 88.03(6)(a) Requirement for plan of correction.

HFS 88.03(6)(a)1. A licensing agency when it issues a notice of violation may require the Heensee to
submit a plan of correction for approval of the licensing agency. The licensee shall submit the plan of
correction to the licensing agency not more than 30 days after the date of the notice or within a shorter
period of time, as specified by the licensing agency, if the licensing agency determines that continuation of
the violation may be harmful to the health, safety, welfare or rights of residents.

HFS§ '88..03(6)'(3)2.' The iiéensing agency may require modifications in a proposed plan of comrection before
approving it or may substitute its own plan of correction,

HFS 88.03(6)(b) Placing limits on type of individuals. A licensing agency may, at any time, following
notice to the licensee and by modifying a license, limit the types of individuals served by an adult family
home or the number of residents served by an adult family home for any of the following reasons:

HFS 88.03(6)(b)1. The types of individuals are not compatible,

HFS 88.03(6)(b)2. The licensee and service providers do not have the appropriate training to serve the
HFS 88.03(6)(b)3. The licensee is unable to demonstrate that the needs of residents as identified in their
individual service plans under s. HFS 88.06 {3) are being met.

HFS.SS.QB{Z{?){C}_ Placing conditions on license. A licensing agency may place a condition on a license if

the licensing agency finds that a condition or occurrence relating to the operation and maintenance of the
adult family home directly threatens the health, safety-or welfare of a resident,

HFS 88.03(6)d) Reﬁoéarfoﬁ. A licensing agency may revoke an adult family home's license if the
licensing agency determines that the home has intentionally and substantially violated a requirement of this
chapter or fails to meet the minimum requirements for ficensure. The licensing agency shall give the

licensee written notice of revocation and the grounds for the revocation and shall inform the licensee of the

right to appeal that decision under sub. (7.

HFS 88.03(6)(e) Suspension. A licensing agency may summarily suspend a license when it finds that there
is imminent danger to the health, safety or welfare of the residents in care. A finding of imminent danger
may be based on but is not limited to any of the following:

HFS 88.03(6)(e)1. Failure of the licensee to provide environmental protections such as heat, water,
electricity or telephone service.

HFS 88.03(6)(e)2. The licensee, a service provider or any other person affiliated with or living in the adult
family home or who has contact with residents has been convicted of or has a pending charge for a crime
against life or for causing bodily harm.



HFS 88.03(6)(e)3. The licensee, a service provider or any other person living in the adult family home or
who has contact with residents has been convicted of a felony, misdemeanor or other offense or has a
pending criminal charge which is substantially related to the care of the residents or activities of the home.

HFS 88.03(6)(e)4. The licensee, a service provider or any other person living in the adult family home or
who has contact with residents is the subject of a current investigation of alleged abuse or neglect of a
resident, '

HFS 88.03(6)() Injunction. Pursuant to s. 50.033 (5), Stats., a licensing agency may commence an action
in circuit court to enjoin the operation of an adult family home that is not licensed under this chapter or that

is licensed and has repeatedly used methods of operation in substantial violation of this chapter, or that
endangers the health, safety or welfare of any adult receiving care and maintenance in the home.

HFS 88.03(6)(g) Sanctions

HFS 88.03(6)(g)1. A licensing agency shall provide an adult family home with written notice of any

sanction to be imposed on the adult family home. The notice shall include:
HFS 88_.03(6)(3)1 4. The grounds for a sanction based on an mvestigation made hy the licensing agency.

HFS 88.03(6)(g)1.b. An explanation of the tyf,:es'of sanctions that the iicenéing agency is imposing under
this section,

HFS 88.03(6)(2)1.c. An explanation of the process under sub. (7) for appealing an appealable sanction.

HFS 88.03(6)(g)2. The licensing agency may order any of the fellowing actions:

"HFS 88.03(6)(g)2.a. That a person stop conducting, maintaining or operating an adult family home if the

adult family home is without a valid license.

HFS 88.03(6)(g)2.b. Thata licensge:sxop violating any provision of its license or of this chapter. -

. H}:SSSOB(é){g}2c ":f-',t'}a:”a'}-icéﬁsée.fs“ﬁhrﬁit'-_é pian of correétiéﬁ'tiiﬁder Ear i.a';'fér violation of any

provision of its license or of this chapter.

HFS 88.03(6)(g)2.d. That a licenset implement and comply with a plan of correction previously submitted
by the licensee and approved by the licensing agency. '

HFS 88.03(6)(z)2.e. That a licensee implement and comply with a plan of correction-developed by the
licensing agency. .

HFS 88.{}3(6}(g}2_,f. "That a lcensee accept no additional residents until all violations are corrected.

HFS 88.03(6)(g)2.g. That a licensee provide or secure training in one or more specific areas for the licensee
or service provider. ’

HFS 88.03(7) APPEAL.

HFS 88.03(7)(a} Any person whose application for a license is denied under sub. (3} or revoked under sub.
(6) (d} or suspended under sub. {6) () may request a hearing on that decision under s. 22742, Stats,

HFS 88.03(7)(b) A request for a hearing shall be in writing, shall be filed with the department of
administration's division of hearings and appeals and shall be sent to that office so that it is received there
within 10 days afier the date of the notice under sub. (3. @ or(6) ().



Residential Care Apartment Complexes (RCAC)

Wisconsin State Statute, Chapter 50

50.034(2)(e) Establishing intermediate sanctions and penalties for and standards and procedures for
imposing intermediate sanctions or penalties on certified residential care apartment complexes and for
appeals of intermediate sanctions or penalties.

50.034(2)(f) Establishing standards and procedures for appeals of revocations of certification or refissal to
issue or renew certification.

50.034(7) Revocation of certification, Certification for a residential care apartment complex may be
revoked because of the substantial and intentional violation of this section or of rules promulgated by the
department under sub: (2) or because of failure to meet the minimum reqmrements forcertification. The
operator of the certified residential care apartment ‘complex shall be given- written notice of any revocation
of certification and the grounds for the revocation. Any residential care apartment complex certification
apphcant or operator of a certified residential care apartment complex may, if aggrieved by the failure to
issue‘or renew the certification or by revocation of certification, appeal under the procedures spemf' ied by
the department by rule under sub. (2.

50.034(8) Forfeitures.

50.034(8)(a) Whoever violates sub. (5mj} or (5n) or rules promuigated under sub. (Sm) or (5n) may be
required to forfeit not more than $500 for each violation.

50.034(8)(b) The department may directly assess forfeitures provided for under par. (a). If the department
determines that a forfeiture should be assessed for a particular violation, it shall send a notice of assessment
o the residential care apartment complex.. The notice shall specify the amount of the forfeiture assessed,

. the violation and the statute or rule alleged to have been vmiated and shaﬁ mform the resndenﬂai care

'apartment complex of the right to a hearing under par. (c).”

50.034(8)(c) A residential care apartment compiex may contest an assessment of a forfeiture by sending,
within 10 days after receipt of notice under par. (b), a written request fora hearing under 5. 227.44 to the
division of hearings and appeais created under s. 15,103 (1). The administrator of the division may
designate a hearing examiner to preside over the case and recommend a decision to the administrator under
$. 227 46. The decision of the administrator of the division shall be the final administrative decision. The
division shall commence the hearing within 30 days after receipt of the request for a hearing and shall issue
a final decision within 15 days afier the close of the hearing. Proceedings before the division are governed
by ch. 227. In any pet:tmn for judicial review of a decision by the division, the party, other than the
petxtmnez‘ who was in the proceeding before the division shall be the named respondent.

50.034(8)(d) All forfeitures shall be paid to the department within 10 days after receipt of notice of
assessment or, if the forfeiture is contested under par, (c), within 10 days after receipt of the final decision
after exhaustion of administrative review, unless the final decision is appealed and the order is stayed by
court order. The department shall remit all forfeitures paid to the state treasurer for deposit in the school

fund.

50.034(8)e) The attorney general may bring an action in the name of the state to collect any forfeiture
imposed under this section if the forfeiture has not been paid following the exhaustion of all administrative
and judicial reviews. The only issue to be contested in any such action shall be whether the forfeiture has

been paid.
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HFS 89.44(3) The department may revoke the registration of a residential care apartment complex which
fails to comply with one or more of the requirements of this chapter. In the event of revocation, the
department shall provide the residential care apartment complex with prior written notice of the proposed
action, the reasons for the action and notice of the opportunity for appeal under s. HFS 89.45,

HFS 89.45 Appeals.
HFS 89.45(1) If the registration of a facility is revoked under s. HFS 89 .44 (3) or, under 5. HFS 85.62 (3),
the application for registration is denied, the facility may request a hearing on that decision under s. 227.42,

Stats.

HFS 89.45(2) A request for a hearing shall be in writing and shall be filed with the department of
administration's division of hearings and appeals within 10 days after the date of notice of enforcement
action under s. HFS 89.44 (3) or 89.62 (3). An appeal is filed on the date that it is received by the division
of hearings and appeals.. :

HFS 89.56 Intermediate sanctions and penalties. .

HFS 89.56(1) NOTICE OF VIOLATION. The department shall issue a written notice of violation when it
finds that a certified residential care apartment complex is in violation of this chapter. The notice shal}
explain the grounds for the notice of violation, the sanctions or penalties to be imposed, if any, and the

process for appeal.

HFS 89.56(2) PLAN OF CORRECTION. A residential care apartment complex shall submit a written plan of
correction to the departiment within 30 days after the date of the notice of violation. The department may
specify a time period of less than 30 days for submittal of the plan of correction when it determines that the
violation may be harmful to the health, safety, welfare or rights of tenants.
HES 89.56(3) SANCTIONS. The department ma}(:-dl:‘f_:ié!f- one or more of the following sanctions:

- HFS"BS?:.SGG)(a} ".I’hat'_'thé "fa'c'ilify stop \}ieléﬁhg the éppiicabie pré;"isibﬁﬁ of this c.hapter.
HFS 89.56(3)(b) That the facility submit, implement and comply with a plan of correction for viplations,
subject to department review and approval. The department may require the plan of correction to be

submitted and implemented within a time period specified by the department and may require
modifications to the facility's proposed plan of correction.

HFS 89.56(3)(c) That the facility comply with a plan of correction developed and imposed by the
department.

HFS 89.56(3)(d) That the facility stop admissions until the violations are corrected.

HFS 89‘56(3.}'(3) That the facility provide or secure training for its service manager or other staff in areas
specified by the department.

HFS 89.56(3)f) That medical assistance or medica} assistance waiver reimbursement for new admissions
to the facility be denied umil all violations are corrected.

HFS 89.56(3)(g) That payment be disallowed for services provided during the period of noncompliance.

HFS 89.56(3)(h) That a residential care apartment complex cease operations if it is without a valid
certification.



B "VI LAWS ANI) CODES

HFS 89.56(3)(1) That the facility's certification be summarily suspended following procedures in ch. 227,
Stats., when the department finds that public hea’]t_h, safety or welfare requires emergency action.

HFS £9.56(4) PENALTIES. The departmént may directly assess a forfeiture of from $10 to $1,0600 per
vielation per day for violations which it determines to be harmful io the health, safety, welfare or rights of
tenants.

HFS 89.57 Revocafma

HFS 89.57(1) REVOCATION. The depariment may revoke a residential care apartment complex's
certification whenever the department finds that the residential care apartment complex has failed to
maintain compliance with one or more of the requirements set forth in this chapter. In the event of
revocation, the department shall provide the résidential care apartment complex with prior written notice of
the propeseé action, the reasons for the action and n{mca of opportmmy for appeai under s. HFS 89.59.

HFS 89.59 Appeals
HFS 89.59(1) Any facility for which an application for certiﬁcatmn is denied or not renewed, for which

centification is revoked or summarily suspended or which is subject to an brder for sanctions or penalties
mayirequest a hearing on that decigion under s, 227.42, Stats,. The haarmg ona summary suspensmn erdﬁr
shail be hmlted to. wheﬁler the Teason. fm' the order contmues S Dk S . .

. HFS 89 59(2) A requﬂst for g3 heanng shail bein wntmg and shaii be ﬁled thh the deparnncnt of

administration's division of hearings and appeals within 10 days after the date of the notice under s. HFS

89:53 (2) (c) or (4)(b), 89.56 (1) or 89.57 (1) or within 10 days after the date of the order under s. HFS
89.56 {3). Anappeal is filed on the date that it is received by the division of hearings and appeais

Adult Day -Care (ADC) |

Certification Standards for Adult Day Care

LV (1) Non»camphance with any fédera} state, and ioca! Iawsfcodes that 'gwem the operataon of the
facility, including, but not limited to, space, heating, plumbing, ventilation and lighting systems, fire safaty,
sani-tatian ami wage and hour requirements may result in revocatian of certification

Vi (3) I\?onvcompiiaﬁce with atandards may result in revecat&on of certaficatmn and ineligility for
Medicaid W&wer f{mds :
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CITATIONS SUBJECT TO ENFORCEMENT
ALS-03-006




CORRESPONDENCE/MEMCRANDUM Division of Supportive Living

Bureau of Quality Assurance

DATE: March 17, 2003
TO: AL Regional Field Operations Supervisors ALS-03-006
AL Licensing Specialists
AL Nurse Consultants
AL Support Staff
FROM: Kevin Coughlin, Section Chief i Z - &«%\Q’v
Assisted Living Section ' }
SUBJECT:  Citations Subject to Enforcement Review

This memo provides general gu;dance for detenmnmg assisted living citations that should be submitted for
snfarcament review.

Licensing specialists, nurse 'coﬁsul_tgnts or Regional Field Operations Supervisors should refer any violation that:

creates a condz‘tiéﬁ:ér occurrence that presents a substantial probability that death or serions mental
or physical harm to a resident will result (or did occur).

creates a condition or occurrence that presents a direct threat to the health, safety or welfare of a
resident.

In addition, violations of the following requirements should be referred to the enforcement specialist for review.
(The list provides general guidance and does not represent an exhaustive reference.)

: -M:mmnm staff trammg reqmrements o

'Llfe Safety

For example, failure to meet requirements for smoke and heat detection systems, resident evacuation
assessments, emergency plans and drills, safe building constraction, inspection or service requirements,
hot water temperatures.

Abuse, neglect, misappropriation of property

Resident rights

For example, applying restraints without approval, restricting phone calls/visitors, unfair treatment,
competent residents not permitted to make their own decisions.

Crirminal records checks (repeat violations or serious concerns)

Prompt and adequate treatment, physician notification, health services



STATEMENTS OF DEFICIENCY
ALS-03-008




@@RRESP@NDEN@@MEM@RANDUM Division of Supportive Living
Bureau of Quality Assurance

DATE: March 17, 2003

TO: AL Regional Field Operations Supervisors ALS-03-008
AL Licensing Specialists
AL Nurse Consultants
AL Regional Support Staff

FROM: Kevin Coughlin, Chief |/ &«6@‘1—\‘
Assisted Living Section

SUBJECT:  Statements of Deficiency — De'.rc-‘:lepinor the Enforcement Recommendation

The Sta&ement of Deﬁcmncy {SC)D) represents a report of facts that forms the basis for enforcement
detemunan{m The Principles of Documentation, published by the Center for Medicare and Medicaid Services
(CMS), provides guidance to licensing spemahsts/mxrse eensultants and represents the Assisted Living Section
standard for documentmo statements of deficiency.

- The staternent of deficiency is a legal document that supports enforcement action. It must contain accurate and
sufficient documentation to facilitate the analysis necessary for enforcement decisions.

Use the following guidelines to write statements of deficiency:

*  Follow the Principles of Documentation

- _-Document 1f the v;eiatmn isa repeat e;tatmn (consecuﬂve surveys) or an uneorreeted deficaency (foliow»np

" Verify that the correct regulation has been selected for the deficient practice identified
*  Describe the violation in clear, understandable terms
* Include the specific dates of violation in the report (forfeitures are assessed per date of violation)

= Provide sufficient detail and corroborate findings using more than one source (e.g., observation, interview,
record review)

* Describe the specific results and consequences of the deficient practice (document adverse outcomes or
potential adverse outcomes)

» Record facts, not opinions

*  Answer; Who was involved?
What occurred (or did not occur)? How did it ocear?
What did staff do/not do that led to noncompliance?
When? (date/time)
Where?
How was the violation(s) verified? (evidence)




REFERRING CITATIONS FOR
- ENFORCEMENT REVIEW
ALS-03-005




CORRESPONDENCEMENMORANDUM: Division of Supportive Living
Bureau of Quality Assurance

DATE: February 20, 2003

TO: AL Regional Field Operations Supervisors ALS-03-005
AL Licensing Specialists
Al Nurse Consultants
AL Regional Support Staff

FROM: Kevin Coughlin, Chief Mi” w‘é/‘""
Assisted Living Section
Bureau of Quality Assurance

SUB}’ECT: Referring -Ci;tations For Enforcemen_t Review

I)escrlptzen Precedure for re:femng Assastsd Living Sechon (AL} CitﬁthﬂS for forfeiture assessment or other
enforcement action. This procedure applies to enforcement determinations for Community Based Residential Famhties
(CBRY), Adult Family Homes (AFH), and certified Residential Care Apartment Complexes (RCAC).

When a deficient practice is identified in assisted living settings, statements of deficiency (SODs) are issued by assisted
living licensing specialists and nurse consultants in the regional offices. The central office enforcement specialist
coordinates enforcement activities for the Assisted Living Section (AL). “Target” citations (e.g., training violations) and
serious deficiencies are referred to the forfeiture specialist for review.

. 1. After the Regional Field Operations Supervisor (RFOS) has approved a statement of deficiency, the supervisor,
licensing specialist and/or nurse consultant, determine if specific citations should be referred to the enforcement
specmhsi for revxew (Refer to “Cztatmns Sub;ect 0 Enforcement Rev;ew " ALS- 03 {306)

2. Referrals for enforcemf:nt action are sent by e*maﬂ Urgent referrals shouid be sent “hlgh prlomty with a'red
envelope. An RFOS, licensing specialist, or nurse consultant, may submit the citation for enforcerent review. The e-

mail referral should contain the following:

Subject Line:  Facility Name/Provider Type/Survey Event ID
example: MyHome/CBRF/JTB311

Message: Survey Date
Regulation{s)/Code Title
Repeat Citation (if applicable)
Other pertinent information or recommendations (including referrals that have been
made)

exampie 1: 21143
83.14(1){a) Client Related Training
Two staff did not receive training within six months. All staff had received training at time

of survey.

example 2 2/10/03
83.15(1){c)1 Staffing Patterns
2" cite
Resident 1 was left alone at the facility on 1/10/03 and 1/11/03. Facility was cited in past, same
resident involved. Referred to county caseworker. Recommend referral to Dept. of Justice.



