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FAX: (808) 265-2579

TTY: (BOB) 266-7378
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On November 25, 2003, the Bureau of Quality-Assurance (BQA) issued: BQA Memo03-015
titled Introducing the BOA Post Survey Questionnaire, in which we notified-all providers that
begmnmg January 1, 2004, BQA would submit a post survey questionnaire-following the:
survey’s‘exit or issuance of the survey report. By implementing this program, BQA was .
interested in how providers experienced the survey and licensing processes and whether the
provider fully understood how their particular survey and its results affect them.

During the guarter, BQA sent the post survey questionnaire to approximately 400 entities. Of
these, 108, or 27%, were returned to BQA staff. The scoring system or scale we established,
allowing the prov;der to numerically evaluate each survey function or staff interaction, was as

follows:

1 Strongly Disagree
2 Disagree

3 Neutral

4 Agree

5 Strongly Disagree
NA  Not Applicable

Results

We are pleased to report that the overall results of the first quarter resu}ts are positive,

Response range is from 1 (strcng dzsagreement) s (stmng agreemcm)

» Onsite survey process = 4.46.

Wicrnnein nnv
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. Statements of Deficiency —4.26. L
. ». Approximately 98% were satisfied wrth manner in whzch standard survey tasks were

-~ performed by BQA surveyors. :

e 3 scores fell below 4, but were still between sansfactor) (3) and agreement (4).

» Results were consistent across BQA regions and sections. :

Highest scores on single items were in areas of surveyor conduct and surveyor interactions

with staff and clients.

Future

While overall ratings were primarily positi ve, a greater than 27% reSpansc rate is more benefi c:aI
and dcsarabie in terms of evaluating BQA staff performance and conduct during on site reviews.
Of primary concern are the 73% who did not return the questionnaire and their reasons for not
responding. To target receiving a greater response rate for subsequent quarter rcperts BQA will.
explore implementing ways of affecting a greater retum, including: - -

s Discussing with provider associations the results.of data and ask for assistance to increase the
response rate;
» Conducting telephone interviews/discussions with providers following surveys where -
 outcomes were negative;
s Issuing survey: questmnnazres to Nurse Aide Training programs; :
* Developing a systemto track phane calis tor supervasors m BQA relatzve to survey acthty
--andanyxssuesreiatcdmihem,and : S e D e T .

. Complim g aii mfcrmation for the next quarterl y: summary

Summary

The first quarterresults confirmed that BQA staff conduct surveys in a professional manner; are =~
knowledgeable of the'survey and information'needed to conduct survey; and are respectful’in -
their interaction with entity staff and residents/patients. While the results reflect positively on -
BQAs on-site reviews, and the interactions therein, we are striving to achiever a greater response
to the survey questionnaire than 27% and will pian to commumcatc wath industry and providers

our goal of a greater response rate.
Respectfully submitted

Otis L. Woods, Deputy Director
BQA

Enclosures

Appendix A Results Analysis and Data Reports
Appendix B Compilation of Providers” Written Comments, by Program
Appendix C  BQA Program Sections Responses to Survey Results for Each Sectxon s Providers

Appendix D BQA Memo 03-015



- .The BQA Post-Survey Provider Questionnaire: -
- Results from:the First Quarter, 2004 '

The Bureau of Quality Assurance has been giving health care providers the opportunity to supply _
feedback regarding. the on-site surveys conducted by the Bureau since January 1, 2004. Providers were
notified of this.opportunity via numbered memo on November 25;:2003. The memo included a copy of
the post-survey questionnaire, and surveyors now. give a copy toeach surveyed provider during the
entrance conference or at the time the survey is completed. Providers may al so retrieve'a copy of the
questionnaire from the DHFS website. - The format.of the questionnaire i5 the sarme forall'typesof =~
providers, and consists of thirty-three items intended to gather information about providers’ experiences
and perceptions in three main areas: the on-site review-process; the statemerit of deficiency, and the
conduct of standard survey tasks. The questionnaire also includes space for brief comments on each itern,
and more extenisive comments on the survey process and suggestions for mmproving the survey N
experience. Identifying information collected on each questionnaire includes the provider name, address,
and type, the BQA region, the date and.type of the survey, and the date the questionnaire was completed.
Completion of the questionnaire.as 2 whole and individual items withirr it is voluntary, and providers are
expressly notified that anonymous submissions are allowed. S B TR R

Through March 31, 2004, the Bureau received and processed 108 completed questionnaires, Thirty
questionnaires were retuned by long term care providers (nursing homes and FDDs), thirty-seven were
returned by non-long term care providers (hospitals, hospices, home health agencies, AODA and menta]
health treatment providers, ESRDs, ambulatory surgery centers; and rural health clinics), and forty-one
were returned by assisted living providers. (adult- family homes, adult day care centers, CBRFs,and
residential care apartment complexes).- Approximately 400 surveys of all'provider types were conducted
during this perjod; the completed questionnaires thus represent a “resporise rate” of about 25%. (Thereis
no limit to the amount of time providers are givento submita questionnaire following a survey, soitis
~-possible that the eventual response rate will be greaterthan thisy -~ 0 oo T e

Responses were tabulated for all 108.questiorinaires in the aggregate, and were also broken out by BQA
region, BQA section, and provider type. “Ratings” of the on-site review process and statements of _
deficiency were calculated by averaging responses to the individual iterns within those sectionsof the ~ *
questionnaire. Responses range from 1, indicating strong disagreement, to 5, indicating strong agreement,
with various statements about the on-site reviews (e.g. “The survey process was clearly explained”yand
staternents of deficiency (e.g. “Deficiencies clearly explained the ‘basis for findings of noncompliance.”).
Satisfaction scores for survey tasks were determined by calculating the percentage of respondents who
+ indicated that various survey tasks (e.g. entrance conference, sample selection) had been performed in

accordance with the applicable survey guide. '
As shown in Table 1, overall ratings of the survey process and statement of deficiéncy were typically
quite positive. On.a scale of 1 to 5, with 5 being the highest rating, providers gave the on-site survey
process an average rating of 4,46 and gave statements of deficiency issued a rating of 4.26. Nearly
ninety-eight percent indicated they were satisfied with the manner in Which staridard survey tasks were
performed, Results were similar when considered at the level of individual regions, BQA sections, or
provider types. Only three scores fell below 4—a rating of 3.83 in the Southern Region with respect to
statements of deficiency, and ratings of 3.97 and 3.62 from FDDs with respect to the on-site survey
process and statements of deficiency, respectively. Similarly, only one group of providers—RCACs—
expressed a level of satisfaction with survey task performance that fell below 90 percent. FDDs also
expressed a relatively lower level of satisfaction with survey task performance, at just over 93%. It
should be noted that, like several other provider types, FDDs and RCACs accounted for only a few
questionnaires, so these results could change significantly once responses from additional providers are

tabulated.



Table 2 shows average responses for each individual item in‘the questionnaire for the Bureau as a whole.
Tables 3, 4, and 5 show average responses to.each-item for'specific regions, sections, and provider types,
respectively. The lowest scores on single items, when all questionnaires are considered together, were
given in the areas of documentation of deficiencies and  client/patient/resident reactions to the survey.
However, most respondents still indicated that they at least agreed, if not strongly, with the statements
“Deficiencies were documented: by -accurate:information” and “Client/resident/patient reaction 1o'the
survey was positive,”: Responses tothe items regardirig survey task performance also suggest that -
client/patient/resident reactions to surveys may be an area deserving attention. A smialler proportion of
providers—85 percent—indicated that client/patientresident nterviews were conducted according to the
Survey Guide than said this about any other task. - Whether this helps explain a relatively lower level of
ent among. providers that clients, patients, and residents react positively to surveys carinot be =

agreement among p: :
det;:nnin'g:_d__fr;qm.'@g.ggegﬁ‘gnr_;aﬁ;ﬁ, but it 1s-one possibility.: o

- The highest scores on single items were given in the areas of surveyor conduct and surveyor interactions
nd clients.. Re lof agreement(4.69 onascale of 110 '5)
with the statements “The survey was conducted iri a professional manner” and “Surveyor(s) interacted
respectfully with facility staff and clients.”. Assuming these results hold up over time, they suggest that
the great majority of providers do not have a'problem.with the demeanor of BQA surveyors, and that
reports of negative interactions are either based on isolated-occurrences or inditative of problems that are _

largely confined to thepast. .

‘with staff and clients. Respondents indicated the strongest leve

When questionnaire responses are considered at the level of BQA regions and sections orindividual =~
provider types, the picture is largely the same. - The lowest ratings were givenin the areasof
documentation of deficiencies and/or client/patient/resident reactions to the survey in'four of five regions
(Northeast, Southem, Southeaster, and Western), and in all three sections. The largest numberof the =
different provider groups gave these areas their lowest ratings as well, The exception appears to be the
Northemn Region. The lowest ratings in this region were given to provider staff views of the survey, .~

“rather tj}_is_i:é-;_c-Ii¢_ﬁf1ﬁaii¢ht/;¢$_i_dei;t:'regc':-imis,':an_;,i"m;.;hg.gx_feht to which deficiencies explained the basis for P

a finding of non-compliance, not whether they were accurate: The Northern Region also'standsout for
having the highest ratings given.in areas other than surveyor demeanor and interactions. In the Northern™
Region, respondents agreed most strongly that surveyors explained the survey process and conducted it in
a manner that did not interfere with delivery of care. -In the other four regions, respondents continued to
express the greatest agreement with the statements concerning surveyor professionalism and interactions
with facility staff and clients.. These areas also received the highest ratings across all three BQA sections ™

and among seven of eleven different provider groups. .. = -

As providers continue to submit the post-survey questionnaires, BQA will have the ‘opportunity to assess’
the durability of these preliminary results. It is certainly possible that the overall
the first three months of this initiative could change.- For.now; however, it seemns safe to'say that
providers have a generally favorable view of the way.in-which BQA performs su
be most particularly impressed with the conduct-of surveyors-themselves: If problems exist, they may
involve documentation of deficiencies and client/patient/resident Teactions to th ver
areas it is apparently a matter of providers being less positive than they are With respect to same other
areas, not th‘-at ihﬁ}’hﬁld negaiwe Vlﬁ'WS . e Lepenie - EE RS E ST

picture emerging during
rveys, and that they may

esurvey. Eveninthese’



~~Table 1: Bureau of Quality Assurance
. Postﬁuwey Provider Questionnaire .
F;rst Quarter $ummary Results, 2004

Percént

Questionaires
- Returned

‘Qverall Ratmgs"

On-Site | Statement
Survey of
Process Deﬁclency

Satisfied with
Survey Task

Parformance :

108

446 | 426

97.80

Aggregate Results -
Northeastern Region’
Northern Region
Southeastern Region
Southern Region
Western Region

29
o
21
19
29

s |
L A35

457
sas | s
497
383

4,49 4.46

"I 55

98_55 ;
96.08
98.99
97.84
96,77

Assisted Living Section
Hea!th Services Section
Resident Care Review Section

37
30

452

450

432 | a4 23

XN
425 1

9782
- 96.81°
9902

Acute Care. Hosp:ta!s
Aduit Day Care

Adult Family Homes
AODAMH

CBRF .

ESRD

FOD =

-{Home Health Agenmes e
- {Hospices o
Nursmg Homes
;;RCAC '

R

3
-9,
28

426

“431

143 |

4se
4.44

4‘.-92'
476
456

445 | 424

397 362

435 | 431

424
410 |

S 429

4,00 |

- 100.00

0000 |

99.03
95,45
- 98.68
100.00
93. :33
: -1&0 00
- 99.64

8636 |

R iawest 5 heghest




Tab§e 2 . Post-Survey Questmnnair&'Res" ons

108

F‘rst Quarter, CY 2904"f

Number of compiesed questxonnanres

Average response (on a scale

from 1 = Strongly Disagree to
5 = Strongly Agree)

SECTION A. ON-SITE REVIEW "'P'fiécsss

353

{A1 Survey process was clearly explained. . - :
1A2 Survey did not interfere with the delivery of pat;ant/cteent!res;dent care. 450 .
A3 Survey asssszed in your understanding of rules/regulations. _ 418
A4 Survey Guide was easy to understand and helpful during survey. . .430
A5 Survey was compfeied in a reasonable amount of time. 450
|AB Survey time frames and planof correchon process were: expiasned C A3T
AT Provider/facility staff comments on the survey were positive. .. 431
|A8 Client/patient/resident reaction 1o the survey was positive. 409
“|AD Communication with surveyor(s) was.ongoing during survey. 459
{A10 Provider/facility’ had opportumiy to discuss pref;mmary survey findings with the e
Isurveyor/ supervisor, 485
A11 Received knowi ecigeab%e respanse from BQA surveyor/supervasor if L
provider/facility requesied clarification during survey process. 452
A12 The survey was conducted in a professional manner. 469
A13 Surveyor(s) lnieracted raspecifuily with facility staff and clients. 469
SECTION B. POST-SURVEY STATEME?@IT OF BEF!C:IENCY L
B1 Deficiencies clearly explained the basis for findings of ﬂenccmpilance 4.43°
|B2 Deficiencies identified who, what, when, where and how, if applicabie. 4.44.
B3 Deficiencies included specaﬁc acticms _errors or !ack of actions !c explain findings S
fof noncompiaance ' 4.3%
[B4 Deficiencies were documented by accurate mformahon 400
1B5 Deficiencies clearly and concisely explained noncompliance with rules/
- Iregulations. 4.24
" 1B8& Documentation in deficiencies helped provider/supplier develop a plan of
- jcorrection. 4.18
- 383’ Changes in policies and/or procedures were made as a result of survey findings. 4.15
SECTiOﬂ C. SURVEY  TASKS EVALUATION : . : c e
Were the fo!icwmg survey tasks car;:ed out in accordance w:th the Survey Guade? e
Check Yes; No or NA for each task. ™ DA A e R e e I Yes ' L. No
CA Entrance conference 100 1
B Sampile selection 20 0
CC Technical Assistance 79 0
D Observation £8 0
CE Home visits 30 1
CF Orientation tour 73 3
CG Assessment of applicable regulations 93 1
CH Environmental quality 78 2
C! Life Safety Codes 72 0
€J Clinical record reviews 998 0
CK Staff interviews 89 4
Cl. Patient/client/resident interviews 684 11
CM Exit conference 101 1
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Introducing the BQA Post Survey Questionnaire

OVERVIEW: This memo describes the new provider post survey questmnna:ra under whzch health»
care facilities provzde feedback to the Bureau of Quality Assurance (BQA) regarding their expenaence __
with the on-site reviews BQA conducts. FACIL_IT_{ES MAY RESPOND ANONYMGG$LY '{‘his .

procedure will take effect Janunary 1, 2004,

In 2000, the Health Serv:ces Section within BQA began conductmg post survey revrews m measure non-
long term care providers’ experiences with on-site survey processes and their outcomes.. Results from
these reviews have been informative. They prov:de an-opportunity for BQA to addmss improvements
necessary 1o ensure that pmvnders undcrstand survcy proccsses and how surveys ;mpact thcm They also
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indicate needed improvements to the Bureau’s surveyor training programs. BQA will be eXpanding this =~
continuous quahty xmprovement methodeIogy 10 all regukated prov;ders begmmng January 1, 2004.

o 'The Bureau is very mterested in how providers experience survey and licensing processes and whether

the prov:der fully undersiands how their particular survey and it’s results affect them. Questionnairé
results will be kept separate according to each Bureau operating unit. BQA will also determine aggregate .
scores on a bureau-wide basis. Completing the survey questaonna:re will be voluntary. We strongly
encourage providers to comp!ete and return the questionnaire to BQA. R -

Included with this memorandum is a copy of the post survey questionnaire that we will give to.each -
provider. The method of delivery could be at the entrance conference initiating the on-site survey; or = -
* within a period of time following compleuon of an initial, annual or comp!amt survey conducted by BQA
- surveyors. - The questions are not speczﬁc to & particular provider type and some may not pertam to your
facility. “When this occurs, please check the “N/A” box and proceed to the next question or group of =
questions. Also provided is an opportunity to.comment on a specific area(s) of the survey. We welcome

your narrative comments.
BQA is committed to continuous quality improvement. We expect it from the providers we regulate and

we expect it of ourselves. We will use the information facilities submit to us through this questionnaire to -
review, revise and improve BQA systems and pracilces Your pamc;paimn is-vital; we need to hear fmm

you!

" Enclosures
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POST SURVEY QUESTIONNAIRE

Completion of lh_is'-fo;r:r;a;is voluntary. A copy of this questionnaire is available at hﬂp:/fwww.dhfs.state.wi.usffonns/DOESNum.him

e _S_Uhr_ey:{}até' .

- Facility Name -~ ... . ...

Date Questornairs Completed

Facility Address

[J:Southern. - {7 Southeast [} Northermn -B'theasg T { ] We’S!e‘r_n' o o

~ SECTION A. ON-SITE REVIEW PROCESS

Use the following scale and aheckthenumberthatapphes e e e
= StonglyAgree. - 4=Agree 3=Neural  2=Disagree 1= Sirongly Disagres NA = Not Applicable

3 2 1 -_"NA- L _Comment it Tor2 is checke_d.

l - |
Cl
]

i Burvey p’récess i_wasfc-féarly.}expiaineq.- SR

Survey did not interfere with the delivery
of patient/ client/ residentcare, .. .-

. Survey ass;sted m __yéuf_'._i_.i:r_}dgrstaagii}g:_ o_f' :._;_ y
Tulesfregulations,”

-~ Survey Guide was easy to understand
-and helpful during survey. -

Survey was completed in a reasonable
amount of time.

- Survey time frames and pian of correction
process were explained.

" Provider / facility stalf comments on the
survey were positive,

Client / patient / resident reaction to the
survey was positive,

ool o
0|o| o
olo| o
oloo.
o/o| o
ojgl o
ool o

»

Olololg

Communication with surveyor{s} was
ongoing during survey.

ODlololglolg

O

0
Ul
O
a

Provider / facility had opportunity to
discuss preliminary survey findings with
the surveyor / supervisor.

=
0
O
]
0
O

Received knowledgeable response from
- BQA surveyor / supervisor if provider /
 facility requested clarification during OooOoogo

~ survey process,

 The survey was conducted in a

_ professional manner. Oyooono o
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ETH

TT5 7T

NA |

Comment if1 of 21s checked.

43 Surveycr(s) lmeracted respectfuiiy with

facility siaff and clients.

0

0

'SECTION B. POST-SURVEY STATEMENT OF DEFICIENCY

1.

Deficiencies clearly explained the basis
for findings of noncompliance.

B.

O

- Deficiencies identified-who, what, when, |’

where and how, if appiicable.

3. Deficiencies included specific actions,
. cefrors or jack of actions to explam fzndmgs
. of noncompliance. - R

--Deficlencies wefe: documented by
.. accurate ;nformahon R

Qei;clencaes ciear!y and concasely
explained noncomphame with rules /
reguiations.

o gorrection,

Documentation in def:menc;es heiped
provider / supplier develop a plan of

.~ Changes in policies and/or procedures

were made as a result of survey findings.

[ololal tii:f t?m?; o
oDlololololo

D oD/ojolo|gl

o/olololololog

o|lolologlo|lalg

;;:CTiON C SUHVE’!’ TASKS EVALUAT!ON :
Were the following survey tasks carried outin accordance with the Survey Gmde'?

Oh'eck"?e's, No or NA for each task.

_ SURVEY TASK Yes No NA COMMENT
‘A, Entrance conference s 3 '
| oj oo
B
B. Sample selection
' ] ] O
C. Technical Assistance
B. Observation :
o| oo
E. Home visits
J U 1
F. Orientation tour
0 O O
G. Assessment of applicable reguiations
O {1 0
Ernvironmental quality
d £3 O
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: o SURVEY TASK:- Yes -&c NA | COMMENT
1. Life Safety Codes e S o
ol o} o
Clinical record reviews N
Staff interviews _ . i
Oy o o
Patienl/clientresident interviews . S R
'_M, Exif conference o b

- Additional comments or information about the onsite survey process

- commend one change that would improve the survey experience

pe of on-site survey conducted (please identity all that apply)

~ Medicare / Medicaid Cerification [[J Health
State Licensure / Certification [ Comptaint Investigation
. L8C/ Physical Environment [] Other




DIVISION OF DISABILITY AND ELDER SERVICES

BUREAU OF QUALITY ASSURANCE
2317 international Ln

Suite 210

MADISON Wi 53704

simDoyle ... ’ il
Govemor . N Telephone: B08:243:2359
[, State.of Wisconsin FAX: 608-2432389
Helene Nelson . _ . TTY: 608-266-7376
Secretary. Departrment of Health and Family Services www.dhfs.state wi.us

November 26, 2003

Dear Administrator;

Attached is the Bureau of Quality Assurance (BQA) Post Survey Questionnaire. The purpose df
the questionnaire-is to.obtain data for a review af the suwey system Coiiectmg 1he data wﬁi

enabie the Ass:sted Living Section to:

 evaluate prowdar/sugp!zer expenence with state andlor federal su'rvéy"or cor'n'piaint'
“investigation processes, A T TP

» improve provider/supplier understanding of 2he regulatory process,

s ensure consistency in the appucatlon of ruEes and reguiations and

» foster positive oversaght relationsths
Comments and responses to the questions will be used to evaluate and improve the quality of
the survey process. Data provided in:response to the questionnaire will ‘not influence state
licensure.or certification status. The.identity of the provider/sup;aifer and survey staff will remain -
~-anonymous throughout analysis:and interpretation of the data." . Although every effort:wili be .
-~ made to maintain anonymity, please be aware that the: ‘BQA ‘Post: Survey Quesnonnawe R
responses are subject to disciosure under the Opan Recofds Law = o

The Bureau believes your feedback is valuable. Please take a few moments to compiete the_
questionnaire. After compietmg the questaannazre piease mani or fax it to G

Asszsted szmg Sectmn
Attn: Colette Anderson -
Bureau of Quality Assurance
2917 International Ln, Suite 210
‘Madison, W1 53704
FAX (608) 243-2389

This survey tool is a bureau wade quailty improvement effori All ques’uons may not apply to aif
provider types.: _ o

For additional information concerning the questionnaire contact the Bureau of Quality
Assurance, Assisted Living Section at 608-243-2359. Thank you for takmg time to respond and

asszst ihe Ass:sted meg Sectzon to xmprove the survey process



DIVISION OF SUPPORTIVE LIVING

BUREAU OF GUALITY ASSURANCE
2917 INTERNATIONAL LANE, SUITE 300
MADISON ‘Wl 53704

Jim Doyle

Gwemor i .
: State of Wisconsin: Telephone; 608-243-2024
Helene Nelson - _ _ . , . FAX: 608:243-2045
S Department of Health and:Family Services www.dhfs.state:wi:us

Secretary -

November 26, 2003

Dear Admansstrator _
Attached is tha Bureau of Qua ity Assuranae (BQA) F’cst Survey Questlonna;re The pur;aose af'
the questionnaire is to obtain data for a review.of the onstte survey system. Coliectmg the ﬁata
will enable Ihe Health Semces Sectlcn for e e i
evaluate prcvsder!suppher experience wrth state arad/or federai suwaye-i or: compiaint
investigation processes, . . . o :
e improve provader/suppher understandmg of the reguiatcry process

« ensure consistency in the application of rules and reguiatsons and

» foster posntwe overs:ght relatzonships

Ccmments and responses: to the: questsans wdi be used tc evafuate and :mprove the quaf:ty of
the:survey process. Data: prowdeci inwresponse to: the questionnaire will-not influence  state-
- licensure or certification status. The identity of the pmwderfsupp!ser and suryey staff willremain.
. ‘anonymous throughout. analyszs and: mterpretatzon of the data. -~ ‘Although every effort will b=~
made to maintain ‘anonymity, please be aware that the 'BQA Post - Survey Questionnaire

responses are subject to dasciosure under the Open Records Law.

Thé"Bur'éa'ﬁ 'ﬁéiievés' yeur féédbabk iévéiuab%e 'Piéase téke a few moments to 'compléte- the.
quesﬂonnaire After completing the questsonna:re pfease ma;i or fax it to:

Heaith Servzces Section
-Attn: -Sandy Frank:
Bureau of Quality .Assurance
2917 INTERNATIONAL LANE; .Suite 300
Madison, Wi 53704 -
FAX (668) 243«2026

This survey tooi is a bureau Wide qua!aiy lmprovement effon A!i questmns may not apply toall -
provider types.

For -additional: information: concerning :the questionnaire contact ‘the Bureau: of Quality -
Assurance, Health Services Section at-(608) 243-2024, TTY: (608) 266-7378, or e-mail:
Plichithcareprov@dhfs.state.wi.us. Thank you for taking time to respond and assist the Health
Services Section to improve the onsite survey process,




DIVISION OF DISABILITY AND ELDER SERVICES

BUREAU OF QUALITY ASSURANCE
1 WEST WILSON STREET

F O BOX 2969

MADISON Wi 53701-2069

+im Doyle

Govemnor . . Telephone: 808-266-B4B1
State of Wisconsin FAX: 608-267-0352

Hetens Nelson . . TTY: 608-266-7376

Secretary Department of Health and Family Services www.dhfs state. wius

November 26, 2003

Dear Administrator:

Attached is the Bureau of Quality Assurance (BQA) Post Survey Questionnaire. The purpose of
the guestionnaire is to-obtain data for a review of the orisite survey system. Collecting the data

will enable the Resident Care Review Section 1o:

. evafua_té provider/supplier experience with state and/or federal survey or complaint
investigation processes, : g

e improve provider)’supp!ier understanding of the regulatory process,

e ensure consistency in the application of rules and regulations, and

« foster positive oversight relationships.

Comments and responses to the questions will be used to evaluate and improve the quality of

the survey process. Data provided in response to the questionnaire will not influence state

licensure or certification status. The identity of the provider/supplier and survey staff will remain

e -aﬂqr;ymou_-s-thro_ug_hout:__anaiysi_s.__and_._ interpretation of the data. Although every effort will be
- -made. to: maintain anonymity, _please be aware that the BQA ‘Post Survey Questionnaire .
responses are subject to disciosure under the OpenRecordsLaw.

The Bureau believes your feedback is valuable. Please take a few moments to complete the
questionnaire. After completing the questionnaire, please mail or fax it to:

Resident Care Review Section
Attn: John Hess
Bureau of Quality Assurance
1 W. Wilson, Room 1150
PO Box 2969
Madison, Wi 53701-2969
FAX: (608) 267-0352

This survey tool is a bureau wide guality improvement effort. All questions may not apply to all
provider types.

For additional information concerning the gquestionnaire contact the Bureau of Quality
Assurance, Resident Care Review Section at 608-266-8476. Thank you for taking time to
“respond and assist the Resident Care Review Section to improve the survey process.




Wisconsin Association of Homes and Setvices for the Aging, Inc.

. employ over 38,000 dedicated caregivers and supportstaff.

2. 204 South Harnilfon Street + Madison, Wisconsin 53703 + 6082557060 « FAX 608-265-7064
June 24,2004

To: St Semtor Carol Rosslr Co-Chit
.. State Representative Suzanne Jeskewitz, Co-Chair
 Members, Joint Legislative Audit Committee

From:  John S‘a’ﬁér, Executive Director
Tom Ramsey, Director of Government Relations _
 Subject:  Follow-up to Audit Report 02-021, Regulation of Nursing Homes

and Assisted Living Facilities

The Wisconsin Association of Homes and Services for the Aging (WAHSA) is a statewide
membership organization of 186 not-for-profit corporations principally serving the elderly and persons
with a disability. WAHSA ‘members own/operate 190 nursing facilities, including 45 county-operated
facilities, 19 facilities for the developmentally disabled (FDD), 65 ‘community-based residential
facilities (CBRF), 48 residential care apartment complexes (RCAC), 12 HUD Section 202 Supportive
Housing for the Elderly apartment complexcs, and 103 apartment complexes for seniors Who are able
to live'independently. WAHSA mémbers offer over 300 community service ‘programs ranging from

homecare, hospice, Alzheimer's support and adult/child daycare

For background purposes, we have attached a February 5, 2003 memo providing WAHSA’s response
to Audit Report 02-21, which we presented to this Joint Committee at its 2/5/03 public hearing on this
audit report. In addition, we have attached a March 18, 2003 letter to Representative Jeskewitz which
we wrote jointly with the Wisconsin Health Care Association, that offers a list of suggested statutory
changes which both organizations believe would improve the quality of care in our state’s nursing
hOméS-_ana'_aSSiSted'l_iVihg facilities, - 7 0 T

Much has taken place since the legislative Audit Bureau (LAB) released its report on the regulation of
nutsing homes and assisted living facilities in Decernber of 2002, And muich of that has been positive.

Forinstance: =+ -

¢ Responding to the demographics of elderly services and to the findings contained in_ Audit
Report 02-21, the Bureau of Quality Assurance (BQA) in late 2002 created 4 new section whose
primary focus is the oversight of assisted living providers (CBRF, RCAC, adult family homes

~and adult daycare)..

i
www.wahsa.org

o Meals on Wheels. Our members.




_® BQA Assisted Living Section Chief Kevin Counghlin and his staff meet every other month with
_ass1sted living prewders advocates and -staff trainers to dxscuss issues of mutual interest. The
"BQA uses the participants of the ‘Assisted Living Forum as a soundmg board for future policy

directives.

e With the creation of an Assisted Living Section in the BQA and the transfer to that section of
eight nurses who formerly served as nursing home surveyors, many assisted living providers
feared that the new assisted living section would be tainted with nursing home enforcement
attitudes, phllosephles processes and reguiations In an. cff()rt to alﬁiewate thcase fears, Kevin
Coughlin agreed in 2003 to permit the new ‘assisted living nurse surveycrs to tour various
assisted hvmg facilities throughcmt the state and sit down with staff to discuss the differences
they perceive between the nursing home regulatory environment and that found in assisted
hvmg : y

e On January 1 2{)(}4 the BQA Asszsted Living Sectlcn began to 1mplement a-new survey
'precess one which focuses the Section’s limited resources on poor. performmg fac;hnes ‘without
neg]ectmg the BQA’s responmbzhty to residents in all assisted living facﬂmes This approach,
‘we believe, could be mvahlabie on the nursmg home side.

. 'WAI{{SA ass'lstéd 2’1vmg' pfo'videi‘s c{intinﬁe to cast a skeptical eye on any actions. which might
~ be construcd as. seekmg to impose the nursing home Iegulatory environment on assisted living.
o We (i(m’t see those actions or effﬁrts coming from the BQA,; rather, they are being suggested by
 some. ~within the i}epartment of Hf:alth and F amﬁy Services. (DHF S). who -are: working on
- ;reﬁ)rmmg the ovcraﬂ iong-term care dehvcry system.. Some. individuals believe many people
'currently hvmg in nursing homes. couid be served effectweiy and more. f:com‘}mlcaiiy in assisted

- living, Most WAHSA not—for—preﬁt members, provide both nursing care and assisted h‘ﬁzmg carc' :

. so their concern in this possible shift is not based on fear of competition.. Their fear is that. many _:_;

 assisted hvmg facilities are not equapped to adeqﬁateiy care for that higher acuity resident and'if
breaches in care follow, 50, too, wdl nursing home- hke reguiatxons -

On the nursmg hnme suie m@st {rf the changes suggested 111 the 3/18/03 letter to Representatwe
Jeskewitz and scmght by members of both- nursing home i;rade associations. were contained in 2003
Assembly Bill 842, authored by Representaﬁves Pettis and Rhoades. They. worked pamstakmgl‘y for
over a year with representatives from the two nursing hore associations and the DHFS to craft a bill
which each ultimately was ablé to support. (A copy of a February 19, 2004 WAHSA memo in support
of AB 842 is attached). Some argued that AB 842 (a copy of the bill is attached) “deregulates” nursing
homes and ‘would weaken state reguiatmns Hewever, that drew this. response from Linda Dawson,.
deputy chief legal counsel of the DHFS, who told members of the Assembly Aging and Long-Term
Care Committee at its 2/19/04 hearing on AB 842:

. “We i}oﬁ’t__think it undarmmesoar 'feguiatcry aut_ﬁ_dﬁty in'_aﬁy_'way,’;‘ L
Aithbﬁgh 'AB 842 failed to reach the :Assémblf floor, we eaﬁgérlyﬁ anticipa_t@'_ wp_rki_rig: on similar
legislation with Representatives Pettis and Rhoades and with Linda Dawson and other representatives
of the DHFS in the next session of the Legislature.



AB 842 really is a small example of a much larger issue, an issue where we may be on opposite sides
from the LAB. And that is whether monetary penalties, whether called forfeitures, civil monetary
penalties or the term of your choosing, can compel compliance or provide the necessary disincentive to
ensure quality. WAHSA members argue they are not, especially at a time when over half the state’s
nursing homes are in some form of financial distress. How can a notice of a forfeiture assessment
which arrives at a facility anywhere from 65 months to 2 years after the notice of violation has been
received compel compliance? The vast majority of nursing home violations are based on human error.
And, as was clearly pointed out by a number of caregivers at the February 19 hearing on AB 842,
good care comes from people who care, not by those who are motivated by fear of sanctions.

‘Thank you for this opportunity to discuss once again Audit Report 02-21.




Wisconsin Association of Homes and Services for the Aging, Inc.
204 South Hamilton Street « Madison, Wisconsin 53703 « 608-255-7060.+ FAX 608-255-7054

- Members, Joint Legislative Audit Committes .

~ Subject: * Wisconsin Legislative Audit Burean Report 02-21, “Regulation of Nursing Homes
o mldASSIsted megl’aclhtxes” S

~ The Wisconsin Association of Homes and Services for the Aging (WAHSA) is a statewide membership
. Organization of 198 not-for-profit corporations principally serving elderly and disabled persons through

programs ranging from nursing home care to assisted living to hospice and homecare. On behalf of our
. not-for-profit members, we would like to commend the Legislative Audit Bureau (LAB) for its thorough
~ handling of this complex subject. We are especially grateful to Kate Wade of the LAB and her feam for
. their professionalism and for something so simple yet so important, their willingness to listen. The valne
~ . of the report comes primarily from its balanced approach and that balance is a result of the LAB’s drive

1o seck out and give voice to all sides of a given issue. From our perspective, ajob well done.

. report, fo its recommendations; Secondly, we would like to respond to what was not in the report, or to
issues the report touched upon but either provided no recommendations or refrained from taking a

 Before getting into the specifics of the report, we would like to begin with one simple statement:
~ The quality of care provided in the overwhelming majority of Wisconsin’s nursing homes and
‘assisted living facilities is excellent. The job of all of us is to do whatever we can to ensure that
excellent care is provided in all long-term care (LTC) facilities. The failure of our current system
. Is that it treats the good facilities the same as the bad and squanders scarce resources by so doing.
 Applying the same enforcement activities and actions on compliant facilites as are applied to non-
 compliant facilities is an inefficient use of those scarce resources and must be substantially
‘modified if excellence in quality is to be achieved by all LTC providers. =~ -

www.wahsa.org




»

LAB Recommendations in Report 0221

Assisted Living Survey Revisions: On Page 37 of the report, the LAB writes that if the Legislature
is not satisfied with the current regulatory process for assisted living facilities, it could: A) Establish
standards for the frequency with which assisted living facilities should be inspected; B) Establish
minimum qualifications for assisted living facilities inspectors; and C) Increase the number of staff
assigned to inspect assisted living facilities by seeking additional federal funds, increasing facility
licensure fees, or directing the Department of Health and Family Services (DHFS) to reallocate its
existing resources OR direct the DHFS to develop. techmcai ass:stanoe trammg programs to better
enable assisted living facilities (ALF) to comply vmh ' ulations. o

WAHSA Response: Althongh WAHSA xmalé not oppose these mnnnendanons, it must be noted
the DHFS Bureau of Quality Assurance (BQA) almady has begnn implementing these proposed
changes. The intemal directive of the BQA is to visit each ALF at least once every 24 months; their
long range goal is to increase that to once every 18 months but that goal currently is unachievable
becausetheydonothavetbestaffto do so. It would be hypocritical of the Legislature to demand
more frequent ALF compliance visits by the BQA without providing the finds necessary, or
ensuring that the needed funds are available, to meei this demand. The BQA also has created a new
Assisted Living Section with staff dedicated to assisted living. Among those new staff are nine

B mtrses, eight from the Resident Care Review (nursing homes) Section and one funded through

ified ALF surveyors. Finally, one of the

federal fumds, which will provide both more and better

o _’-.nmposmonsmthcmmuvmg Sectzonhashe&nﬁl!edbyaformwmmemmgspmakst

"'whose' new responsibilities include the development of technical assistance training programs for
' 'bothALF sarveyors andpmv:dars ’i‘heBQA appeaxstoakeadybemamgwhcrethemsuggwts

" 'WAHSA members beheve cmrent statutes md eodes provxde the BQA w:th 'aii the:regulam and.

enforcement tools they need to do their jobs. What the BQA does not have are enough people

) :ctmnﬂyassxgnedtepmpeﬂynuhzethusetoels.

2) Y
* DHFS establish a written pro

Written Procednres fnrAIJFoﬁﬁ :0nPagc480fthereport,theLABrecommds the
' ¢ toguidetheassessmentoffbrfexmforALFs The LAB

arguesALFforfe;msamnotbasedoanttenmtmasuchas statutes, administrative code or the
DHFS’ formal written policies. Rather, the LAB says regional and central office staff confer to

" determine forfeiture amounts based on a facility’s compliance record and the DHFS’ treatment of

other facilities for similar violations. The LAB concludes that such a practwa, whmh xehes

A .. _:. exclusrvely on ﬁle mdmdnal judgments of staff, ccmld had to mcons:stenmes.

- "_WAHSA Response: We dasagree vmh the LAB s concius:on. Indeed, we. belzeve cuttent
“inconsistencies in citing practices often hmesmam‘bumbletoéaﬁ‘erent mtexpretaﬂons of written
) 'mcedmmd&emm%DHFSsyﬁmpmwdeswﬁrﬂm%M&ass&sALFfoﬁmMma

3)

on a case-by-case basis.

DMonofALFFoﬁeimmthel)ﬂFs On Page 46 of the report, the LAB recommends the
DHFSrcpmttaﬁwlotheglsiatweAud:tCommﬂteebmekl 2003 on the number and -
percentage of FY 2000-01 and FY 2001-02 state nursing home citations eligible for forfeiture and
awamngrev:ewandforﬂxepercentaggofaferfmm&atrepmsentsamsmablemteoﬁhe
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DHFS’ administrative costs related to assessing a forfeiture. A positive response to these queries

~ could fead to the Legislature permitting a portion of the nursin ing home and ALF forfeitures to be
. directed to the DHFS rather than to the Common School Fund and allowing resources that currently

4)

. Order

~ umber of cases resolved through the IDR, and on the mumber of cases resolved through the IDR

 support forfeiture assessment functions to be redirected to the regulation of long-term care, -
. WAHSA Response: We are neutral on this recommendation. On the one hand, we are leery of
_ providing the DHFS with a perverse incentive fo increase its own coffers by assessing more and
~ larger forfeitures. On the other hand, we see absolutely no value to LTC residents to have LTC

forfeitures deposited in the School Fund. We also oppose further funding of DHFS enforcement
activities through increased licensure fees, which is simply a tax by another name of providers who

can ill afford to divert their already scarce resources to non-resident carc uses,

Restrict Nursing Home A@i&sﬁbﬁs: On Page 50 of the report, the LAB quotes DHFS staff as
saying that restricting new admissions to nursing homes or ALFs can ‘be an effective enforcement

option. The DHFS stated it has not imposed admissions restrictions on nursing homes because

5.50.04 (4)(d), Wis. Stats,, limits its ability to do 5o in a timely manner. The LAB recommends

ermitting the DHFS to restrict nursing bome admissions in a more timely manner. .

timely manner,” The intent of the current statnte was to ensure that 2 penalty as severe as restricting
admissions was applied only for serious violations of state code or statutes. It must be kept in mind
_that this penalty is severe enough on the provider but it could be particularly devastating on the

prospective resident seeking admission to the facility of his/her choice, especially in a rural setting

where the next closest facility may be 50 miles from home and family. Further, in some cases the

'DHES has sought severe penalties against nursing facilities for alleged deficiencies, onlylater to

-AB notes that the DHFS has met its goal of making an IDR decision within 21 days of issuing a

ement of deficiency in only 32.5% of its decisions between FY 1997-98 and FY 2000-01. In
to improve the timeliness of IDR decisions by the DHFS, the LAB recommends that the

that were subsequently appealed.

WAHSA Response: WAHSA supports any actions which will improve the timeliness of IDR
decision-making. Our concemn is with who is making those decisions. The current system, with

 regional managers reviewing the decisions of their peer regional managers, cortainly raises issues of
- objectivity. Instead, we support Recommendation #210 of
S I S o Recomments

 which would require IDR programs 1o be conducted through an independent third party not
connected to the state survey agency or to the nursing facility. The LAB notes on page 61 of the

~report that a pilot program utilizing this ap

Alternatively, if a trly independent process is not immediately implemented, WAHSA recommends

“that DHFS assign staff to administer the IDR process who do not directly supervise or oversee BQA

surveyors or regional operations.




6) 60~3}ay Timeﬁ'ame for Provider Appealx* On Page 62 af the report, the LAB noted that Wlsconsm '

“law allows nursing home and assisted living providers ten days to ﬁle an appcal after. Teceiving a

- statement ‘of deficiency or a forfeiture assessment for violations of state regulations. However,

79.1% of the ‘appeals filed in FY 1998»99 thmugh FY 2090-03 were closed before those appeals

v heanngs were held. In order to save those needless :admlms!mme expenses, ‘the LAB recommends

L greating @ 60-day txmeframe fm‘ pmv:ders to ﬁie appeals -aﬁer recemng statements of deﬁc:wc:y for
o ""'--statev;oiahons e S T A AT RS

' :appea]s process

. What LAB Report 82-21 Did Not Say

' _.'..__Inher})ecember 13 2002 issuance 1etier ofﬁns rq)ortto SenatorGearge and (then) _ es
Leibham, State Auditor Janice Mueller wrote: “Although both nursing homes and assxsted lmng .
-._facxhtmaremspwtedby state staff, thereareszgmﬁcantdﬁferencesmtbeovcrs:ghtpmmded. Nars:ng

o e inspecte underaweﬂ%tabhshedpmcessthat:s dictated by federal regulations designed :

ensm:e quahty, occurs frequently, and employs teams of inspeciors that include registered nuss

. evahiate resident care. Incomrast,theregtﬂatmysystemﬁrassxswd imng facllmes, whxch:smtmﬂed

- entirely by the State, is less-established, and each mspecﬂon typlcaliy mvolves asmgle mspecborwho is

-;_-5-notrequnedtohaveme<hcalcredennals.” B _ SR T -

'On?age 19 ofihe wPOﬂ, a sunﬂar pomtasmade, “Niiising home fspections typically involve a-
: number of staff, with more education and prior Iong-tmn cam expcnence, ‘who are on-site for a longer
i pexmd of mne )ﬁxrsmg hom&s aiso are mspected more: requently th ass:sted hvmg facxhhes, T

-.'.::.:.]jnadeqnaﬁes ofﬁ“" Nm-sh;g Home Smey SYStem SRt

“The mwsage, thattheass:stedhmg mspecuouaadenfmementsystem shouidmorecloselymoribe
:::-nnrsmghomesystem, '_canbcmfmdf:mnthemrepm%epmbimzsthatvexyfewoﬂhe

-individuals ‘who are dzrecﬂy involved in ‘the nursing home enforcement systcm the mgulators,
: _-'--pmwdexsandwmmaadvocatestsabsﬁedwﬂhthatsystm T _

_Lxstﬁdbelowareafcwcxamplesofthatdxssahsfacnon. s

e InanApnl# ZWImamDImSSWTmy_; ompsor seehngtopﬂotamodlﬁeﬂﬂmmg

““home surveypwccssmWismsm, the's:gnatonwwmﬁe‘%ecmmt meypmc&eshmﬁss%a&m’

- ability to allocate necessary resources to nursing homes experiencing significant problems. Our

 proposal allows Wisconsin the flexibility needed to im '_-'_'._e_thequalﬁyofcmaudquahtyefhfefor

“ wulnerable nursing home residents 10 a greater extent than we are presently able to do so.” The

'sagaatanwmchedfmmerGavawﬁMcCaihm BQA Director Susan Schroeder;. George

“ Potaracke, the executive director of the Wisconsin Board on Aging and Long-Term Care; Tom

--"-"__Moere,theexmtwedﬁm&the Wiscomm HealthCawAssocxaﬁen, andWAHSA Executive
John Sauer. -

. AstudyofthefederalmeypmsmNewYmkﬁtate(apmcesssnnﬁartonsconsmsbmse
both are based on the same federal regnlations) says. the process- and paperwork—onented survey
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- process threatens the care of New York’s nursing home residents because caregivers and providers:

- A) Have trouble attracting and retaining staff, many of whom often quit rather than deal with the
negative-focused, morale-eroding survey process; B) Cannot adequately compensate staff due to low
 govemment reimbursement levels; C) Have difficulty innovating and improving quality of care

when burdened by an incoberent and inflexible regulatory system; and D) Have no hope of success

~ when faced with a subjective and p

- (The report, "Bad Medicine — How Government Oversight of Nursing Homes is Threatening Quality
_Care,” was published in August 2001 by the New York Association of Homes and Services for the

" neither

- We Leaming From Experience?” Kieran Walshe, a senior research fellow at the Health Services
. Management Centre at the University of Birmingham in the United Kingdom, outlined the failings

~of the U.S. nursing home survey system in a 2001 article in Health Affairs, -In: describing the

. Characteristics of a survey system which “may have detracted from its effectiveness and contributed
+lo its disappointing results,” Walshe wrote: “At present, nursing home regulation exhibits few, if
... any, of the features of responsive. regulation. Nursing homes are surveyed anmually and treated
. Similarly, regardless of whether they are good or poor performers — a*cookie-cutter’ approach that
. Deither adequately rewards good-quality care nor deals forcefully encugh with poor-quality care.
- Nursing home regulators have little scope to use their discretion and professional judgment in
~applying the highly prescriptive regulations and are actually prevented. by the regulations from

-

In-a_?iiiéiﬂch-zﬂ, 2001 Tetter to DHHS Secreta y Tommy Thompson on behalf of the Association of
. Health Facility Survey Agencies (AHFSA), the fessional association of health facility licensure
- directors, H. Micha

hael Tripple, the president of AHFSA. and director of the Facility and Provider
ance Division of the Minnesota Department of Health, listed a series of recommendations on
. Ways to improve the DHHS® Nursing Home Initiative. One of those recommendations called for a
 deliberate discussion of mursing home regulation and alternatives to the current nursing bome survey
process. Tripple wrote: “Several states have been directed to look at alternatives to the current
- federal regulatory process. Minnesota and other states have requested waivers o create more
effective survey procedures and have been denied due 10 the lack of waiver authority at both the
- Medicare and Medicaid levels. We realize that these discussions will be controversial. However,

. these discussions must start in order to better utilize resources as wel as to encourage innovations a;

the state level. We are sceing increasing dissatisfaction among providers and consumers as to the
scope and intensity of the current survey process. This dissatisfaction is often expressed to our
Legislatures and there is increasing state pressure to change the survey process in ways that
challenge and potentially conflict with current federal provisions. A deliberate discussion of the

_ providers, and resident advocates have concems that the nursing home inspection process; as

presenbed by the fede its the State’s ability to focus resources on nursing homes
. that have histories of noncompliance with regulations or high rates of complaints. From FY 1997-98

through FY 2000-01, 49.6% of mursing home inspections and complaint investigations in Wisconsin

~ prescribed by the federal government, limits the State’s

resulted in no citations. Under current federal inspection requirements, states are to allocate the same



- resources to- eomphant nursmg homes as they aﬂocate to narsmg homes w:th long histories of
noneomphanee : _

-_The fedﬁai musmg heme sm'vey pmcess measures a fac:llty’s cemphance thh a set ef minimum
- standards at a point in time; a deficiency-free survey simply means you are in eomphance at that point in

time with those minimum standards, not that you arepmv;dangquahtycare It’s aprecessthathasbeen
- described ‘above ‘as ineffective, " mﬂem‘ble, inefficient, and paper- and process-oriented rather than

outcome-based. It limits the ability of nurse surveyors to “be nurses,” to share their expertise and
experience to improve quality, by forcing them to become a _form of healthcare pohee ‘Worst of all, it
destroys the morale of the overworked, underpaid compassionate long term caregiver. Imagine a process

"-.-mwhxehthebestyeueanpossibiyéoxstobeto}dyeudldn’tmessup. Notthatyoumdomgan

excellem_zobmpromdmgquahtyeare,butthatyond:dn’tmessup“thastame”ls:tanywondernmg
-.-homes are having difficulty in recruiting mdtemmmgcompeten:andeompasswnatesmﬁ?Andwhy
-'wenidweeontempiate a;:p]ymg thetene!sof the nmmghome smey ptocesstoass;stedhvmg?

. ._Omabﬂitywchangethefedaalmmghomemeypmeessmadmxﬁedlylmntedbutwewﬂleenﬁme

o :todoailmeurpowertobnngabeutthoseneededchange& What we mploreofthemembe:softhe
. Joint Legislative Audit Committee is to not allow the mistakes we’ve made in regulating nursing homes
1o be duplicated in assisted living. We need to use the flexibility of siate reguiatim of assisted living to

permit the efficient use of limited resources by foeusmg those resources on the poor performing assisted

- living providers and we need a regulatory environment in assisted living which focuses on collaboration

and techmcal assastance for all other ALFs, using pumtwe comphance penalues only as a last resort.

Cempelling Cempliaaee and the I?ixahon on Forfe:tureu

The LAB report is replete w:th :references o foxfezmrec-_-aad vanons ways to nnpmve then' assessment

" and collection. But the analysis never categorically states that the asscssment of forfeitures and the.

" imposition of other punitive measures is an effective tool to compel . or entice compliance. 'Our assertion
_mmetesnesuchempmealewdeneeaad,atﬁaeveryieast,*hequmomsopentodebate

'In K:emn Waishe’s paper mennoned above (“Regulatmg Us. Nursmg Homw' ;Are We Img From
- Experience?”), Walshe notes that regulatory theorists often use two terms — “deterrence” and
. “compliance” —wdeccn’bethepmamgmsmthmwhchmg\ﬂmmmmecmgﬂatmsmthe
‘organizations they regulate as *amoral calculators,” out to get what they can and willing to break the
--'nﬂesﬁ&cyneedtogetmywﬁh:tAsamult,theltappmachtomgulatmnlsfozmal,iegaﬁsﬁc,
'r-pumhve,andsmcﬁon-onemed, Walshestates.lnetherwo:ds,themnghomesurveyproees&

-(Nete:!ua%ﬁ(} arhclemthethnvexsxty ofCahfema?xess(“RegulatoryEneomters Multmahonai
Corporations and American Adversarial Legalism”), Robert Kagan and Lee Axelrod argue that
regulation is very much a product of the political, social, and economic environment and that approaches
‘to regulation vary considerably among countries. “The United States is perhaps the foremost proponent
-ofdetmceregnlatxonandasetbmappmachmmanyﬁeidsmwh:chothercmm&:esuseemhme
appmh&sawessfaﬂy”ﬂeteKagmaadAxeheiwhocategmzeﬁ:eAmmm&adﬁmof
‘deterrence regulation as “adversarial legalism” andasm&atuhasmghmsts,adamandwe
reffmtonteiahmhmbeﬁmmgmmﬁmandfmmm&hngbmeﬁts) _

Walshe says, in contrast, “compliance regulators see organizations as ﬁméamentally good, well-
intentioned, and likely to comply with regulations if they can. Their approach to regulation is generally
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more informal, supportive, and developmental, and they use sanctions only as a last resort.” It is the
compliance-regulator approach that WAHSA members would prefer to see used in assisted living, both

. because we believe it can work to ensure quality in LTC facilities and because we are certain the
. punitive nature of the current nursing home survey system has resulted in the failure of that system to

. effectiveness of the type of deterrence regulation currently used to regulate mursing homes, .~

From the theoretical to the practical, the concerns we have with the reliance on forfeitures as a tool to

. compel compliance is there’s no direct benefit to residents and it’s forcing facilities in financial distress
topay finesthey can’tafford. . o TR

As the LAB report notes, forfeitures paid by nursing bomes and ALFs are deposited in the Common
ol Fund, they cannot be nsed to help cure the ills that caused their imposition and cannot be used to

measures; we sce no empirical data, and the LAB report showed none, either, which indicates that the

 assessment of such forfeitures serves as a deterrent to acts of noncompliance. On the contrary, the

- templb)toimproveresidentcare.

. These forfeitures, in many instances, are being assessed on facilities which have a limited ability to pay
~ them. As noted on Page 44 of the LAB report, $1.3 million of the nearly $2 million in unpaid mrsing
home forfeitures as of May 7, 2002 were assessed against mursing ‘bomes which have filed for
.-bankruptcy. In addition, the DHFS conducted an internal analysis at the end of last year which identified
. 192 nursing homes out of the 379 facilities analyzed as being at “financial risk: 138 facilities were
- operating at a net loss, 111 facilities were operating with negative working capital, and 57 facilities were
loss and with negative working capital. With their current financial status tied to

wﬁ@,;ﬁw the inefficient use of scarce resources in a nursing home survey system which treats the

report did no include, is what percentage of BQA surveyor resources were spent at what peroentage of
 facilities. Were the dollars fairly evenly spent on a per facility basis or was a large percentage of those
. searce surveyor dollars being spent on relatively fow facilites? .

Other Responses to the Report

1) On Page 4 of the report, the LAB states that 92.7% of the federal nursing home citations that were
issued against Wisconsin nursing homes from FY 1997-98 through FY 2000-01 identified a
“potentially” harmful situation “before any residents were harmed.” Another way of stating this is
only 7.3% of the citations issued during that time period were for situations that resulted in harm to
residents, a figure that still is unacceptably high but indicative of the fact that the vast majority of
citations are issued for situations where a resident was not harmed.
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; -2) OnPageS theLABrepoﬁstatesthattbemcreasesmthemberofcomplamtsagamstALFs, the
. . rate at which complaints are substantiated, and the relative infrequency of ALF inspections suggest
' \ﬂxatmcontrasttomghameregulahon,theregaﬂatorysymforALFshasreacheéacrmcai
juncture. Once again, this assumes' the nursing home regulatory system ensures quality, an
assumphen we do not accept. In addition, it seems to imply that compliance can be assured by “the
- numbers,” i.e., the mumber of complaints and the number of inspections. Numbers can’t define or
determine quality; they don’t tell how a Tesident is doing. ‘What needs to be determined is the
outcome of the care that a gwen res:dent is recmvmg and numbers _alone can’t tell that story.

3) i g tbe assment aud coﬂectwn of forfemm is so necded o deter noncomphame, why did the
BQA Ieave the forfemlre speacxal:st positions vacant in 2900«01? e

-

“citation. Stated differently, the IDR. procass xesuﬂtedmachange _the_ongmal c:tanon 49. 5% of the
mlnschoolthatmuldbean“f"’ e T e

< .::-4) Table 20 on Page 58 of ﬂw report md:cates 50 5% of the IJJR decaswns resn}ted in ne changc in the

i 35) In Appendm 4, thc LAB determmed there is no stanshcaiiy sa"_' -_'_cant reiatmnsb:p between the
pementage of allowable costs reimbursed and a number of factors identified ag bemg related to 2
nursing home’s ablhty to provide quality care. That would be a logical conclusion since cstabhs}:mg
any stansucally significant relationship must be difficult when only 9.9% of the state’s nursing

o homes were f__aliy mbmsed for the:r allowablc Medlcaad costs m FY 2000-02 as :_noted onpage 4-

c xsabietoprowde the level': _ -
‘jregulabons.hrhghtthepmbiembethat,forsamenftheB?%offamhhwﬁzlly:ennbmsed_g_ their
" "Medicaid ‘costs, they are able to comply with federal regulations but, for whatever reasons, have

chosmnntm?mthattheyareﬁﬂlymbnrsedforﬂmrMedxwdcosfsbut&eyneedmsmdmore

10 ensure quality and they are either imwilling or unable to procure thqsead&ﬂonaiﬁmds?lnﬁme'

mecases,ﬁﬂimnnbursementformmmedMAcostsmnottbmssue._ B

o Fonhevastmajontyofhomm,memmhowhngmmeymewexpmdmmm
than Medicaid reimburses them. They are doing so now prim: ily by adjusting the rates they charge
~ their private payors to subsidize that Medicaid undmﬁmdmg. The question is: Is it fair to place that
""bwdenunprwatecmpamngfmtheummandhowmchim er can those individuals
conﬁnnetosubsadizeMAmmghomcnndexﬁmdmgmﬁitbeycanpmwde thatsubs:dynolongex?
And when that time comes, what then of quality? L
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Lone-Teru Carsx

._';;Regulatmg U S Nursmg '

- Homes: Are

We Learmng

From Expemence?

_:_:Nurs:ng home regulal}en does not work very weli but we e need to

| by Ktcran Waishc ' |

_understa;;d the reasens for :ts faﬂmgs m order te zmgmve ;t

re ¥n U.S nursing hom&e ?;as been 2 recanent

o matter of pubiic cehcem and 'poﬁcy attznt%on for more 1han thirty years. A
+‘complex regulatory system of state Hicensure and federal certification is in

" place, but problems of poor quality and’ neglect' and abuse of patients stil
appear to.be endemic. This paper describies how the current system of regula-

 tion developed, examines:

- N

_REGULATION ™

_______ s impact, and. draws on the wider Iiterature on
'regulatien to outline some charactanstics that may have detfacted from its
effectiveness and cantnbuted to its d;sappointmg results,. i’uture regutatory
refonn should pay more attem;on to the !essons of reguiat;on in other settmgs
: af;d make more use bf reseamb and fomuatwe evaiaation

> n_a MORE THAN K}R’i“f TEARS' the quahty of carc in :m:rsmg

. i homes has been a recurring matter of public concern and de-

-4 bate in the United States. In the 1970s and 1980s researchers
presented compelling evidence that the frail and vulnerable recipi-
 ents of nursing home care were too often neglected, mistreated, or
_ abused and that the. __system of nursing: home: regulation and licen-
_sure-was largely ectual, failing to protect residents and to pre-
vent ¢ - problems.’ In 1986 the Institute of Medicine (I0M)
published an mﬂuenual report that set out detailed recommenda-
‘tions for reformmg the regulatzon of nursing homes, intended to
bring about a major improvement in quality of care’ Those recom-
mendations were largely accepted by Congress, enacted through the
‘Nursing Home Reform Act as part of the Omnibus Budget Recon-
ciliation Act (OBRA) of 1987, and have since been gradually imple-
‘mented by the Centers for Madmare anci Me&xeaid Scmces (CMS

fﬂmeﬂy HCFA)>

‘Tt séems that the samie quality problems that spurmd ca}ls for
g;reater regu]az::on in zhe 19763 and 19835 are snll en&emxc in many

»»»»»»»»»»»»»»»

' chmu Wn!sk is a senior rescarch fcﬂaw at the Health Services Mmaganmt szrt, Uni-
versity of Birmingham, United Kingdom. At the time of this » writing }u: was d Harimcss
“Fellow inHealth Care Policy at the University of California, Berkeley.
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NURSING HOME REGULATION

T

nursing homes today.* Nursing home regulation remains the con-
stant subject of policy artention, most recently via the Senate Spe-
cial Committee on Aging, the Clinton administration’s nursing
home initiative, and. the U.S. General Accounting Office (GAO),
which has issued a stream of reports.® The JOM has just revisited
nursing home regulation as part of a wider review of long-term care
and has concluded that while regulation has brought some limited
improvements in nursing home care, further reform is still needed.®
- This paper briefly describes how nursing home regulation has
developed in the United States from 1986 to the present and summa-
rizes what is known about the impact of regulation on nursing home
care. It then draws on the wider literature on regulation and its
impact to outline some characteristics of nursing home regulation
. that may have detracted from its effectiveness and contributed toits
*zather disappointing results. The paper concludes that fandamental
regulatory reform is needed but that
paid to the lessons of regulation in other settings, and & QIC. use
_should be made of research and formative evaltation to fmprove the
eifectiveness of musing home regulation,
- The Development Of Nursing Home Regulation
More than 16 million Americans live in nursing homes, most of them
elderly, frail, and vulnerable persons who zre likely to live out the

. infirmity and their dependence on their caregivers, they are often.
* 'not able to act as assertive, well-informed consumers. In 1999 the

United States spent about $90 billion on nursing home care (about
$55,900 per resident), and 60 percent of the cost was borne by states
and the federal government through the Medicaid and Medicare
programs. The great majority of nursing homes (93 percent) are
operated in the private sector, 67 percent of them by for-profit or-
ganizations, including a growing number of large corporations
whose facilities house thonsands of residents! R
Concern about quality of care in nursing homes can be traced
back at least to the 1950s. Before the establishment of Medicare snd

Medicaid in 1965, there were essentially no federal standards regu-

 laing ursing Homes,regulation was i up to the staes, ndl ston
dards varied widely. Although federal regulations were -enacted
once Medicare and Medicaid began to pay for nursing home care,
they were inadequate in design, poorly implemented, and often 1n-
nforced by the federal and state agencies that shared regulatory
responsibility. A succession of studies in the 1970s and early 1980s
highlighted continuing serious problems with nursing homes' qual-
ity of care and were one reason that Congress asked the JOM in 1984

Teater attention should be

remainder of their lives there. Because of their physical or mental |

LONG-TERM

HEALTH AFFAIRS - November/Deccember 2001

129



Lowg-TErM CAarsx

to mvesugate and recommcn& reforms” .

" The IOM's 1986 report outlined. ympesals for a comprehensm:
" and radical reform of regulatory arrangements.® The standards for
" nursing homes were to be revised to make them more focused on
" quality of care, more detailed and. comprehen&xvc in their coverage,
and more explicit about the rights of residents. The survey or in-
spection process used to check compliance with the standards also
~was to be reformed; ro make it less oriented toward paper records
' _'_'and structures and more focused on direct observation of care and
 communication with residents. A much broader range of enforce-
ment mechanisms was to be introduced, mdudmg financial pcnai«
. ties, blocks on paym for_ new admissions or all residents, provi-
" 'sions to take over the manags:mcnt of failing homes, and ultimately
* termination of participation in Medicare/Medicaid. These reforms
i passed Congress with broad blgm_support and were enactccl as

" the Nu Reform Act,part of OBRAI987. .
It ook the CMS (then HCFA) three years to put into aperaunn
" the regulations to implement OBRA 1987 and seven years to imple-
ment the regulations needed to put its regulamry enforcement

—— mmessnn e chanisms in place, Over that time political support for the OBRA

430

" NURSING 1987 reforms slackened, and a}t‘lwug}a number of pmposais were
“MOME - brought forward in Congress in the mid-1990s aimed at repealing

or
REGULATION "_"_weakenmg nursing home regulation, none were successful! U Even
i once i:he reforms were: in place, a successmn of GAO reports h}gh«
 lighte inuin ity-c nursing homes and
ot ple: i E _'e'management of
'_ '_ nursing hcme regulataon by the CMS.In xesyonsc the Clinton ad-
) _’nnmstrauan launched a Aursing | home | mmamv& m 1998 anned at
o m}provmg ‘the effectiveness of reguiaﬁon. R
" The current regulatory arrangements are. admmzs!:ranvely camf
plexbut conceptua}ly straightforward. The CMS is responsible for
producmg and maintaining federal regulations with which all
homes that wish to participate in Medicare and. Medicaid must
conform. The stai:c survey, licensing, and certification. agencies are
responsible for surveying or inspecting nursing} homes to check their
* compliance with the re:glﬂatm” s, investigating complamts, and re-
_ porting the results to the CMS. Whea deficiencies are identified,
 state agencies and the CMS regzcnal offices share respons:lbﬂlty for
' taking enforcement action to make sure that nursing homes deal
* with the problems and come back into compliance. The CMS funds
‘most of the costs of Medicare/Medicaid certification and oversees
the perfox:mance of state survey agencies to make sure that the fed-
“eral mglﬂanons are nnplemf:nted appropriately. States also have
their own licensing mqmremcnts mth which all homes (nmt just
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those participating in Medicare and Medicaid) must conform. State
 regulations may paralle] or exceed federal requirements and gener-
 ally have separate provisions for licensing nursing homes, undertak-
ing surveys or inspections, investigating complaints, identifying de-
ficiencies, and taking enforcementaction.
Impact Of Regulation On Performance
 lthough momerousstuies hve examied he mplementation o
 nursing home regulation and the management of regulatory arrange-
- ments, these reports are of limited help in determining what impact
- regulation has had on nursing home performance and the quality of
~“nursing home care.” The impact of regulation has not been much
“cal challenges. First, the absence of _ ark
* (since virtually all nursing homes are regulated) means that one can
really only study changes in quality over time and attempt to deter-
* mine whether those changes can be attzibuted to regulatory inter-
ventions., oo mo e
" " 'Second, much of the data available on the quality of care in nurs-
‘ing homes are the product of the regulatory process itself, which
means that changes n the process ffect the data and are dificult to
distinguish from underlying changes in qualty. For example
changes in the deficiency rates found in nursing home surveys over
tme or variations in these rates across states may result from differ-

. researched, in part perhaps because it presents several methodologi-
absence of any control or comparison group -

LONGTERM

_ences in the stingency, scope, or implementation of the survey

possible to disentangle the two.* Third, the reliability, validity, com-
" pleteness, and timeliness of much of the routinely available data
(such as the Minimum Data Set data collected on every nursing
‘home resident and the Online Survey Certification and Reporting,
_or OSCAR, darabase of survey findings) have been questioned, and
some caution is needed inusing suchdara®
‘M Residents” physical condition. Nevertheless, there is some
evidence that the quality of care in nursing homes has improved
greatly in many areas over the past ten to fifteen years and that at
least some of that improvement has been brought about by the
OBRA 1987 regulatory reforms ™ For example, the inappropriate use
of physical and chemical restraints has declined, as have rates of

‘urinary incontinence and catheterization, Hospitalization rates also -

have fallen (which may be a good proxy for quality of care if poor
care increases the risk of hospitalization). On the other hand, pres-
sure sore rates have ot changed; malnucrition, dehydration, and
other feeding problems remain relatively common; and rates of
bowel incontinence have risen slightly. e
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“The increasing dominance of the industry by mdjor corporations
may have bﬁfnﬂa:clemted by nursmg hsmc rcgulatzon |

------------------------------------------------------------------------------------------------------------------------

/ l indastry changes. Nursmg home reguiauon also may. have

had effects on the nursing home industry. For example, in other

:seri:mgs it has been found that regulation favors larger, multisite

~corporations over smaller, single-site, ewner’aperare& businesses,

" because larger organizations can spread the fixed costs of regu}anon

across a greater business volume and are more able to dcvelop in-

honse skills in regulatory compliance ™ Over the past decade the

L ._--nzmsmg Izome-mdusu’y has become increasingly dominated by major

~corp e largest of which control hundreds of nursing

" homes and many’ thousands ‘of beds, This trend may reflect the

T econonuc_s f nursing home pmvzsmn but also may have bee:x accel-
G : ghomeregulaﬂon S

Ve "M Costs of regulation. The costs of nursmg home regulanon are

o dlﬁlmlt to quantafy The CMS and the states spent $382.2 million in

"2000 on running the state Iscensmg and certification agencies that

R y }mplement both federal and state - nursing |  home :egulaucns This is

5 492 zg;s&: v ~only 0.4 percent of all spemimg on nursing } home care and equates to

RecuLaTion  about $22,000 per nursing home or $208 per nursing ‘home bed.”

‘However, these costs are probably only a small part of the overall

. . ‘costs of regulation, most of which fall onnumnghomes themselves.

-+ First,nursing homes incur costsin dealmg with the regulatory agen-

" " cies, preparing for and hosting survey visits, gathering and providing

data, responding to ‘complaint investigations, and so on.. Second,

- nursing homes incur costs when they are requn:ed to make changes

”"-Eto ccmply w:t,’n fhc regulamms The e@enence of ether sectors

; _greaner than the: regulatory agency costs outlined above, but there
- are no data available to allow these costs to be quantified”
L~ W Stakeholders’ debate. Most stakeholders in nursmg ‘home
regulauonwsuch as the CMS and state survey agencies; nursing
hame pmmders consumer groups, researchers, and independent
“gon evaluators—would concur that the OBRA 1987 re-
forms. have brought some m;:mvem&nts in the quahty of nursing
“home care, but beyond that,. , opinions fall broadly into two camps.®
“Some think that because many quality problems smﬁ'exzst, regula-
tion should be tightened with tougher standards and more aggres-
‘sive enforcement, and they argue for more frequent inspections,
‘more use of sanctions and penalties, and more uniform and rigorous
: app}xcanan of exzstmg regzﬂatzens Others beiie:ve that the curent
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regulatory burden is already too great and that regulation has cre-
ated a punitive, adversarial climate that is hostile toward quality
improvement. They argue that regulation should be simplified and
reduced, focused mainly on a smaller number of “problem™ nursing
homes, and reoriented toward a model based on cooperation and
partnership between regulators and regulated organizations. There
1s little consensus among stakeholders about whether the benefits
of nursing home regulation over the past decade outweigh its con-
siderable costs. The debate has become polarized and politicized
and, in the absence of robust empirical evidence on the effectiveness
~ofregulation, islikely toremainso. © .
- Learning From Regulation In Other Settings
A substantial literature exists on the use of regulation in a wide
 Tange of settings outside health care, including manufactuting in-
dustries, financial services, public utilities, and government agen-
cies® Although much research on regulation has been specific to
particular countries, industries, or settings, a generic understanding
of regulatory issues has begun to develop that offers many transfer-
able concepts, models, and ideas.” However, it has been noted that
 most regulation tends to develop in isolation from similar regulatory
 Initiatives or approaches in other settings, with little sense of a
regulatory community able to share findings across sectors. . -
" Over recent years a fast-growing literature has developed on

LONG TERM
CARE =

regulation in health care, inchuding the regulation of hospitals, man-

~agedca | Ith care professions.? It appears

that there is scope to make more use of this wider literature on
regulation in health care and in other settings, both to review the

- progress of nursing home regulation to date and to influence its
future development. To that end, 1 draw on this literature to outline
six major problems in nursing home regulation and to explore how
regulatory reform could improve the effectiveness of regulation in
assuring and improving quality. .
Problems Of Nursing Home Regulation |
W Detesrence, compllance, and responsive regulation. Regula-
tory theorists often use two terms—deterrence and compliance—to
describe the paradigms within which regulators work.” In bri
deterrence regulators see the organizations they reg

to regulation is for
good, well-intentioned, and Lk
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For example, deterrence regulation i ey to achieve‘ c ange
more quickly and may be more suited to situations in which the

“regulator is dealing with large numbers of heterogen eous organiza-
 tions. Howcvet, it is nmaﬁy more ccstl and can provoke defensive

S renn 8!3' T On the other It ; compliance regulatzonﬁ cheaper,

may achieve more change in the longer term, and may work better

“when: dea}mg with a smaller number of more homogeneous regu-
* Iated organizations. However, it can be easily undermined or circum- -

0 venteé by regulated organizations if they are detﬁmuned to do so.

In) pracnce, regulators often make use of 2 mixture of deterrf:nce

- and compliance approaches. Robert Kagan and Lee Axelrad argue -

that regulation is very much a. product of the. pohnca} social, and

—— |

134 NURSING
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“‘economic environment and that approaches to regulation vary con-

siderably among countries The United States is perhaps the fore-
most proponent of deterrence regulation and uses this approach in
many fields in which other countries use compliance approaches

: '-'-"'successfu}.ly # Kagan and Axelrad characterize the American tradi-
- tion of deterrerice reguiationas “adversarial lcgahsm and assert that
“it has high ‘costs, a divisive and corrosive effect on reianonshxps

; batwem ‘organizations, and few compensating benefits. -
- Before 1987, American nursing home regulators were much criti-
cized for doing too little to deal with persistent poor performance

- and widespread, long»stan&mg quality problems. While approaches

varied from state to state, many used a compkance mode} in‘which
education and persuasion were seen as the main tools: for improve-
nrzm:u:.235 As a result; it Was argued, some nursing homes flouted the -

tions with impunity, regulators did not have sufficient pow-

ers to deai with such offenders, and so the whole process of regula-

tion was brought into disrepute. Since the implementation of the
OBRA 1987 reforms, nursing home regulation has developed most of
“the features of deterrence regulation, with great stress placed on
developing and appiyxng formal, written regulations; undertaking
“inspections or surveys; recording deficiencies and i issting citations;
and enforcing regulation through the use of sanctions such as civil
money penalties, denials of payment, or decertification. It is ‘there-
fore not surprising that it suffers the problems of deterrence regula-
tion, such as strained relationships between the various players in
regulation; a‘defensive and uncooperative response to regulation
from nursing home providers, and high regulatory ¢osts. Despite its
overt deterrence orientation, U.S. nursing hotne regulation still seems
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to be ineffective at dealing with many problems of persistent poor
 performance. It is interesting to note that nursing home regulation
" In other countries is generally less deterrence oriented, as is the

 Anumber of regulatory theorists have argued in recent years for a
more contingent or adaptive approach to regulation, and their ideas

0% responsive reguiation.is that regulatory merhods and ap-
_proaches should be adapted in response to the behavior of
 Individual regulated organizations. A broad, graduated hierarchy of
regulatory interventions and enforcement actions isused,and while . .
most regulation takes place at lower levels, the regulator has the ww——____
‘capacity and the willto use higher-level interventions and actions if LONGTERM 135
need be. In this way, most of the benefits of compliance regula- =~
ton—such as cooperation, information sharing, negotiated agree-
. ment, and low regulatory costs—are retained, but the powerful in- -~
 centives and sanctions of deterrence regulation are sill available.
At present, nursing home regulation: exhibits few, if any. of the
. features of responsive regulation. Nursing homes are surveyed annu-
aly and treated similarly, regardless of whether they are good or
poor performers—a “cookie-cutter” approach that neither ade-
quately reswards good-quality care nor deals forcefully enough with
poor-quality care. Nursing home regulators have little scope to use
their discretion and professional judgment in applying the highly
- prescriptive regulations and are actually prevented by the regula-
tions from giving nursing homes advice or assistance. It seems that
there is considerable scope to make nse of the ideas of responsive
regulation o create regulatory arrangements for nursing homes that

ould be less focused on deterrence; more capable of monitoring
and discriminating between nursing homes. on the basis of their
performance, and more able to tailor regulatory interventions to the
performance needs-of individual nursing homes. This might not
reduce regulatory costs overall, and would mean favesting more in
regulating poor-quality nursing homes, ‘but it would be a much

.betteruse of regulatory resources, -
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- ..M -Regulatory fragmentation. Regulation is sometimes: frag-
. mented, with different agencies responsible for different functions.
 or performance areas and even -some: direct: overlap-of oversight.

Regulatory fragmentation may result in duplication, an increased
.- regulatory burden and higher regulatory costs, and some conflict or
. confusion between the requirements of different regnlators. It also
. may weaken regulatory oversight, because no one agency has either
all of the information’ needed to assess performance or complete
 responsibility for dealing with performance problems™: -
... The regulation. of nursing: homes is fragmented in three ways.
_ First, although federal responsibility rests with the CMS, it s split
_ beryreen the central agency and its regional offices, which deal sepa-
. rately with developing and promulgating regulations and setting
- guidance for state survey agencies, on the one hand, and with financ-
ing, contracting with and oversecing state survey agencies, and en-
forcing regulations, on the other. These responsibilities are. only
_brought together at the level of the CMS administrator, and there is
-good evidence that this fragmentation causes communication prob-
_lems and reduces the effectiveness of regulation. .o
o m—— - Second, regulatory responsibility is split between the CMS:and
136 NursiNg. . the state survey agencies, and the relationship does not appear to be
HOME. .. aneasyone, marked moreby bureaucratic direction and dissonance
REGULATION thon by req] interagency dislogue or collaboration, The CMS sets
* ont in excruciating detail in its State Operations Manual what it ex-
 pects state agenciesto do, but those agencies struggle to fulfill cheir
- mandate in the real wor ces. M
cates to them.” State survey agencies have a dual accountability—to
the CMS and to-their state government—so-conflicts can and do
. -arise. The CMS is meant to oversee the performance of state agen-

cies but has done little to monitor them and in any case has limited

al world within the resources that the CMS allo-

 powers to do anything about performance problems. ..
- Third, there is really not one system of regulation, but two—fed-

eral certification and state licensure—running side by side. This

results in some duplication, occasional conflicts, and considerable
 confusion. For example, when state survey agencies find a deficiency

_at 2 nursing home, they may choose to pursue it through state or
federal enforcement mechanisms, orboth. - .. o

The current level of fragmentation creates unnecessary complex-
ity for regulators and for nursing homes, probably reduces the effec-
tiveness of regulation, and certainly increases its costs: These regu-
Jatory structures are an accident of history; they reflect the gradual

and piecemeal development of state and federal regulatory arrange-

ments since 1965. A simpler regulatory sucture with one regulator
would probably be much more efficient and effective. However, im-

Y.
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- provements could be made to:the current system of regulation by
simplifying and bringing together responsibility within the CMS
‘and taking steps to develop. a miore proactive and productive rela-
- tionship between the CMS and the state survey agencies.
-+ ‘M Clarity-and priority of the regulatory misslon. While some
~regulators are agencies established for the purposes of regulation,
others undertake regulation as one of a number of related activities.
 There can be some benefits to integrating the regulatory Function
with other responsibilities; but the main disadvantage is that the
clarity and priority of the regulatory mission may be compromised
‘when the agency trades off regulatory objectives against other ob-
. Jectives. Regulatory organizations for which the regulatory mission
~ isnot clouded by a host of other competing nonregalatory objectives
~(such as the Food and Drug ‘Administration or the Occupational
* Safety and Health Administration) may be more likely tobe effective
regulators because they can focus on a clear regulatory mission.
- Nursing home regulation is only one responsibility among many
for the CMS and for the state government departments in which the
state survey agencies are located: It competes for atrention with a

‘multitude of other policy priorities, and it tends to be 'seen as a- -

~ rather unexciting; unglamorous; and low-profile function. In these
circumstances; it is likely that nursing home regulation will always
“struggle to seciire resou rcesandga;nsusramed policy attention

‘unless it is forced up the policy agenda by extemal influences such
. as pressure from consumer groups or independent evaluators,” This

- problem of prioritization may be one of the reasons why the mple-

- mentation of the OBRA 1987 reforms proceeded so slowly (with the
‘CMS taking seven years to introduce some regulations). Reorganiz-
Ing responsibility for nursing home regulation within the CMS could

help to provide greater clarity of mission, but putting nursing home
or long-term care regulation in the hands of aseparate agency would
probably be the most effective way to ensure that the issue gets'the
“attention it deserves. The same problems ‘may exist at the state level,
especially when nursing home regulation is one relatively small func-
tion of 2 much larger entity. It might not be feasible to have a separate
state agency for nursing home regulation exceptin the largest states,
but it would be possible to reorganize responsibility for nursing
home regulation to give it greater visibility and policy attention.

- B Balancing Independence and accountability. Regulators
have to be held accountable for what they do; and public regulatory
agencies are generally made accoumtable by reporting, directly or
indirectly, to an elected legislative body. H wever, regulators some-
times need to take actions that may be politically unpopular or that

LONG-TERM
CARE

may arouse the opposition of important stakeholder groups, and'in
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these instances they need some degree of freedom to act without

* interference. In: any ease; regulator s credibility with stakeholders

-accountab:ht znd inde endence "~

may depend upon its perceived independence from sectional inter-
ests and its ability to act as a nonpartisan “honest broker.” Regula-
tory governance arrangements therefore neeci to pmwde a baiance of

- ous stakehoidcxs attempt to influence the regulators and w0 shape

the Iegzsiatzve framework for regulanon For example, nmsmg home
« providers have made large pohueai contributions; in some states

- hursing home provxdm are prominent in the local |

olitical party

- “hierarchies; and some state and federal legislators have substantial
' financial interests in nursing home care. On the other hand; there are

- “powerful, Weﬂﬁrgamzed national and state

e state and federal levels have taken a ciose' interest 1

_._._...w
438 NURSING
HOME

“from evaliators, and sought to influence both; eithe
~‘through new legislation er indirectly by cantro]]mg the resotirces

nsumer and citizen

groups that oftentun mfluential campalgﬁ I,eglsiators atboth the
e work of
nursing home regulators, held hearings and commission d reports
directly

made available to run the regulatory agencies. While this kind of

attention may be an inevirable resuit of the. pohucal process, it does

not necessatily make for effective

REGULATION -7
- risk-averse; and overinfluericed by the lskdy pﬁhncal and public

“response to their actions. Altlmugh is. perfe

" desirable that providers, consumers, legishtors, and other stake- -

ulation. Regulators workmgm
e glare of political and public attention tend to be highly cantious,

ctly legitimate and.

e holders should be involved in shaping the ragulatory process; nurs-

ing home regulators neeé w "be {reed up to do thezz: 3obs mthouz:

undue interferenice.
‘Regulatory. accountablhty is also an mportant guard agamst hav«

- ing the fegulatory process be “captured” by : any one sectional group
.oF interest, most commonly the: oxgamzauons that are being regu-
-lated. However, it can be argued that nursing home regulation has
. been captured, not by the yromciers but by the payers for nursing
'home care: The CMS and state governments act both as regulators of
- nursing homes and as funders {through Medicare and Medicaid) of

60 percent of the costs of nursing home care. If the CMS, as regula-

-tor; makes changes in the regulations that will cost money to imple-
-ment, then the CMS, as funder, comes under pressure to increase
reimbursements. The current debate about whether federal mgula

~tions should be amended to set minimum staffing ratios for nursing
“homnes s an illustration of this problem. Some estimates suggest that

federal minimum staffing ratios could increase the costs of nursing

- hotne care by $3-$15 bﬂhcm 4 year, depending on where the mini-
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* “Regulatoy lignment might be improved f measures were aken
- to'incredse competition on quality grounds”

Bt bt s iR S AR LSt B AR A e A R R R A AR AR TN A KT LR

* munm staffing level is set, and the nursing home industry has been
quick to assert that Medicare and Medicaid should be ready to

 Increase reimbursement levels accordingly * While affordability is

--An important issue, and the costs and benefits of any regulatory

. changes should be carefully analyzed, it is. probably unhealthy for

. the regulatory process to be so completely in the hands of a single

. Interest group. A more balanced model of regulatory accountability
. might involve the separation of regulatory and funding responsibili-
.- tes in state and federal government agencies and the provision of a
formal role for a wider range of stakeholders such as consumer

- groups, provider associations, educators, and researchers in holding

- mursing home regulators accountable for their performance;

. M Regulatory alignment. Regulation is most effective when the
. Tequirements or objectives of regulatory apencics aie 3 igned with
. other_influences on the behavior of regulated organizations. For
 example, regulatory compliance with environmental health stand-

. ards among food producers s generally good, because the producers  OMGTERM 139

Tecognize that any major food-related disease outbreak can result in

. great harm to their commercial interests, such as loss of market
- share and damage to their public image and reputation. Alain Fn-

* thovenargues fora“procompetitive” approach to health care regula-
tion in market situations, in which, as far as possible, the regulatory
zegime is designed to reinforce or complement existing market incen-
tive structures or influences on regulated organizations®. . -

. However, for nursing homes, the pressures of the marketplace are
ot well aligned with the objectives of regulation.” While nursing
home regulation attempts to promote high quality of care, the mar.
ket does not seem 1o reward nursing homes that provide such care,
First, restrictions on nursing home - levelopments have weakened
competition by constraining supply in many areas, even though
‘occupancy statistics now: suggest that there is some €xcess capacity
overall® Second; nursing home consumers {potential residents,
their families, and caregivers) are poorly equipped with information
‘to.compare quality among nursing homes. Thus, their choices are
often driven mainly by the proximity of the home to family mem-
bers. Once they are residents of a homie, their dependence on ‘it
makes jt difficult to speak out about quality problems, and it is
difficult for them to move if the quality of care does not meet their
expectations. Third, the financial pressures on nursing homesfrom
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" When regulacory ob

low rates of Medicaid reimbursement have driven many to reduce

their spending to sustain their profits.. . -

When regulatory objectives and market pressutes collde, a they

" do for nursing homes, organizations will often attempt to reconcile

the conflicting pressures, but ultimately the stronger market pres-

" stres are likely to prevail. For nursing homes, regulatory alignment

** mnight be improved if measures were taken to increase competition

. easierfor residents to

on quality grounds and to provide greater financial incentives to

 provide good-quality care. Regarding competition, initiarives that

offer nursing home consumers much more information about the
 failities when they are making
* and some examples already.

their initial choice would be helpful,
It also would be useful to make it

wrsing homes. Regarding incentives,

_c};g

" some measures of quality need to be incorporated into the complex
* prospective payment system for Medicare and Medicaid so that 2
-~ “proportion of reimbursement is dependent on the quality of care.
" This is not an easy task, but it is disappointing that past experi-

REGULATION

" in good workplace safety arrangements, and 50 0
_and health regulations often require manufacturers

“ments with quality-based reimbursement haye never been imple-
mented widely, despite their promising results*

‘and a regulated organization is not simply bilateral. Many otber

M Regulatory tripartism. The relationship between a regularor

erest or involvement in the organization’s

* shonld be designed to make use of or co-opt these other groups for

" example workers in a manufacturing firm have asirong self-tnterest. | e

_the purposes of regulation—an approach that is called tripartism. For

o occupational safety |

- kind of formal employee involvement and representation in work-

place safety structures and processes. In this way, workers and their
. representatives are brought into the regulatory process, where they
_can be an important source of information to the regulator and can

help to promote regulatory compliance. Regulatory agencies have
very limited resources in comparison with the organizations they
regulate, and even the most intensive approachesto regulatory over-
Sight are unlikely to involve regulators in inspecting more than a

_small proportion of the activities they oversee. Tripartism provides a
. mechanism by which regulators can extend their oversight by using

othex stakeholders as informants and can ‘secure-greater regulatory

_compliance by using those stakeholders to pressure regulated or-

Many formal andmfomalnursmghemestakehoidcrs have an
interest in the regulatory process. Residents and their families hold

perhaps the greatest stake.in assuring good quality of care, but
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~ ‘consumer and citizen groups, staff unions and associations,
provider groups (including nursing home associations and corpo-
*rate owners of chains or networks of nursing homes), and other
 health care organizations and professions (such as hospirals, social
* workers, and physicians) also fnteract with rursing omes. st s
federally funded network of long-term care ombudmen prcraces
. Cumrent nursing home regulatory arrangements are mainly st
* tured bilateraly,around che relationship betweet the reguloncy and
- the nursing home, and they make relatively little use of these other
* Interest groups. While nursing home regulators do interview resi-
dents ancl staf 3 pareof ther regular surveys and will espone o
+ and investigare complaintsfrom any source, chre s mo formal g,
‘latory requirement for any other stakeholder involvement. Regula-
tors could make more use oftripartism by requiring muneing hommey
o have strong resident and family councils and providing more
‘supportforthem; by providing more resources for he admiratie bt
chronically underfunded longterm care ombudsman program and

gements are mainly struc-

doing more to link it up with resident and family groups in nursing

 Bomes; by requiring mursing homes to have forums in which worl
. €13 can raise quality problems and by safeguarding “whistleblower-
 employees who express legitimate concerns about quality; and by
 Incorporating more extensive consultation with stakeholders ity

ING HOME REGULATION Is CLEA

""" god and effective; It seems that ‘al-

4. N though
+Some imponiz’t _ _
be able to determine whether the benefits justify the costs. The
- current regulatory arrangements could be improved, and regulatory
. experience in other settings may offer some valuiable insights. Even
s0, there is clearly a need for more research aimed at developing a
better understanding of the costs and effects of different regulatory
methods and so informing regulatory policy.: oo T
- For the fatare; further regulatory reform for nursing homes is
probably inevitable. The IOM has recently recommended a number
-of changes; including a greater focus on providers that are chroni-
cally poor performers (by using more frequent surveys and increas-
ing penalties); more CMS monitoring of the regulitory process to
ensure that regulations are applied consistently; and more research
Anto whether regulation has sufficientrésovirces, _ '
- However, it can be argued that more fundamental reforms to the

quality improvements, there is too little evidence o

LONG-TERM
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‘current regulatory arrangemenits are needed tht are less focused on
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changing the regulations: and more concerned with reforming the

: Iegulatm:s themselves and changing the culture: of the regulatorg
) gmce:ss For examplc, fature. refnrms could include a shift toward a
- “more responsive approach to regulation; changes 1o the structure of
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