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March 18,2003

 Representative Suzanne Jeskewitz

‘Co-Chair, '}bint_Leg'isl"aﬁ\fe:}\udi't:Comm%&eé I

At the conclusi

314 North Capitol = - _
P.O.Box8952 © - .

Dear Répre'scn_tfaﬁve }cskcwﬂz o

n of our February 19° meeting to discuss the LAB audit of nursing home and assisted

living facility regulations, you kindly offered us the opportunity to compile a list of suggested statutory

changes which we 'b_éliw_e_ would improve the quality of care in our state’s nursing homes and assisted
living facilities. Our response will focus first on the LAB recommendations confained in Legislative

‘Audit Bureau Report 02-21, “Regulation .of Nursing Homes. and Assisted Living Facilities,” and

secondly on suggested re

ons to Chapter 50, Wis. Stats., the Uniform Licensure stafute.

. Response to the LAB Recommendations in LABReport 02:21

Suppartﬁ(}Dav Tm}eﬁamefor ?révidgr Amﬁéﬁ}_@ _(}?ag_c_ 62 of iﬁhe report) Eﬁpand_i;ng the ﬁ:ﬁ;e_ﬁaine to

. 1060 days is consistent ﬁiith_:;hg'-fgqeﬁa{_ggpcals-pm;css-_and.wiﬂ save needless administrative -

. expemses.

Support with Modifications: Improvements in the Informal Dispute Resolution (IDR) Process (Pages
..99-61): Any efforts which would improve the timeliness of the IDR decision-making process
. wartant our support. Qur concern is who is making these decisions. Under the current system,

stafe survey agency supervisors in the Bureau of Quality Assurance (BQA) review the

. decisions of their peers in other parts of the state. We support Recommendation #210 of
. Department of Health and Human Services Secretary Tommy. Thompson’s Advisory
* Committee ‘on Regulatory Reform, which would require IDR programs to be conducted
through an independent third party not connected to either the state survey agency or to a
nursing facility. Altematively, if a truly independent process is not implemented at this fime,
*_the Department of Health and Family Services (DHFS) should assign taff to administer the

- IDR process who 'do not directly supervise or oversee BQA surveyors or BQA regional

_operations. .~

Oppose: Diversion of Ass:sted megj:gcﬂitv (ALF) Forfeitures to the DHFS (i;ége 46): We simply
. Object to providing a perverse incentive to the DHFS to fund its internal operations by
 maximizing the assessment of forfeitures. N . _ '




Opiaose. Restrict-Nursing-Home Admissions (Page 50): This remedy only. should be imposed for
serious vwlatmns of state code or statutes. Its imposition could be: particuiarly devastatmg for
prospective residents seeking admission to the facility of their choice if that facility becomes

" subject to this restriction, especially in a rural setting where the next closest facility xmght be
.50 miles from home and family. In addition, you heard the administrator of Park Manor in
* Park Falls state five serious violations cited against that facility were later overturned upon

appeai To impose an admissions prohibition upon a facility without enabling that facxhty to
exercise 1ts full due process rights is simply unjust, _

No Position: Assisted Living Survey Revisions (Page 37): The BQA already has implemented most of
these suggested changes. They have hired eight registered nurses solely. to survey assisted
living facilities and they have invoked an mtcrna} dlrectlve to survey each of the over 2 (}06

ALFs at least once every 24 months.

- Written Procedurcs for ALF Forfeitures (Pagc 46): The BQA has mdicated they mtend(ed) to
unp}ement such Writtcn procedures as of 3/1/03.

Other Suggested Rev:smns to Chapter 50 Wis. Stats.

Require BQA surveyors to issue exther a state ora federal cltatxen, bnt net both for the same
deﬁcient practlce.

i '1) Medlcalé- ‘and Medlcar&vcemﬁed nursmg homes in Wzsconsm are sub;ect tn both state and

- federal regulations’ and enforcement systems. BQA. surveyors enforce both systems. In. many

instances; this results in a “double jeopardy” situation where a single deficient practice receives

~ both a federal and 3 state citation and the correspondmg penaity each znvokes ’f‘he t:urrent system o
__1s both duphcatlve and pumtwe e T R :

2) Smce the state is obhgated to enforce federal requlrements we suggest Chapter 50 be amended
- to require BQA surveyors to issue a state citation only if an applicable federal citation is not
-~ available. This proposed change would ensure that all deficient practices would be adequately and
appropriately addressed without nefxilessly imposing a “double }eopardy” penalty on -the
.oﬁ’endmg fac%hty _ o . _ G

' '3) The fcdera} euforcement system has a wide array ‘of remcdxes/penalnes mcludmg tcmporary
" management, denial of payment for new admissions, denial of Medicaid/Medicare payments,

© 'state monitoring, directed ‘plans of correction, directed in-service. training, closure of a

 facility/transfer ‘of residents, termination of Medicaid/Medicare provider agreement, and civil

* monetary penalties ranging from $50 $1(} 000 per day ’}‘here are ample tools under the federal

S system tcs compei comphance '

4) The federal enforcement system is Tless reliant on the cml monetary penalty remﬂdy than the
state system is on the forfeiture remedy. The difference in approach is significant since the DHFS
found in an internal review it conducted late last year that 50.9% of the state’s nursing homes are
at “financial risk.” Placing a monetary penalty on a facility at financial risk would seem to be at
odds with the intendcd goal of any enforcement system: To_ensar_e quali_iy care. . . .. .

5) Because there would be significantly fewer state citations issued if this pmpased change were
enacted into law, there would be significantly fewer forfeitures assessed. This should quickly



.. elimmate both the current  forfeiture assessinent. review backlog and delays in forfeiture

-, assessment reviews in the future. Indeed, this suggested change could result in the elimination of

at least one of the three current forfeiture specialist positions and the corresponding savings that
cut would generate.

- »._Amend state law to: 1) Permit state forfeiture assessments to be deposited either in’ the
Medicaid Trust Fund or some other fund created to subsidize quality improvement projects;
and 2) Permit the BQA to direct a facility to expend a dollar amount equal to the forfeiture
assessment the BQA would have imposed on internal quality improvement projects.

1) Weare izi_lafwar_e of any empirical evidence which proves that _ﬂie asse_ssmént of forfeittirggangl
_the-imposition of other punitive measures are effective tools to compel or entice compliance.

“Indeed, ‘this approach would appear to be counterproductive for facilities at financial risk.

2) - The Wisconsin system is even more perplexing because all forfeitiire assessmients by law must
- be deposited in the Common School Fund and cannot be used to improve quality or address

the deficient practices which yielded the forfeitures. However, it would appear a constitutional

amendment would be required to implement this proposed change. - -+ v o i

3)  One eptmn to avoid the constitutional pitfall may be '.simpiy to change the statutory penalty
from a forfeiture to a civil monetary penalty or some other similar designation. -~

4)  The imposition of a forfeiture is purely punitive; it does nothing to improve quality and it is
questionable whether it effectively compels compliance.

5) The goal _of this proposal is to permit facilities with deficient practices to utilize their limited
' resources to address those deficiencies rather than simply toss those scarce dollars into the

6)  The need for this proposed change would be less significant if the “double jeopardy” proposal
described above were adopted.

¢ Modify stat_ﬁtﬁty%équifeménts to éliniinate the need to file separ:é_té appeals for both the -sia_té
citation(s) and the forfeiture assessment(s). _ -

1) Under the current systém, a facility first receives a state deﬁcienéy/citation. Weeks, months, or
in some cases, years later, they will receive a forfeiture assessment for that citation. Under
current law, a facility must appeal both the issuance of the citation and the assessment of the

forfeiture. '

2) A facility might be of the belief a citation is not worth the time or money to appeal, that is until
the forfeiture assessment arrives. Since the citation and the forfeiture assessment don’t arrive
simultaneously, or even close to it, the facility is forced to decide whether to appeal a citation
without having all the facts available. To protect themselves, some believe facilities are forced
to appeal all citations even if their original instincts, that the citation is niot significant enough
to appeal, were correct. This adds needless costs to both the provider and the state because
both are forced into the appeals process. On the other hand, if a provider decides not to appeal
a citation and later is hit with a hefty forfeiture assessment, they no longer have the ability to
appeal the original citation.




7 _;_-3_). Filing a single appeal after receipt of both the citation and the forfeiture assessment will
- protect a provider’s due process nghts while reducmg state and pravzder costs for appeals that
. ultimately prove to' be. unnecessary :

We appreciate the opportunity you provided us to comment on both the Leg1slat1ve Al‘idlt Bureau report

. OR: iong-term care provider regulations and on-other changes we believe could i improve quaixty care in

our. nursing. homes and assisted living facilities. If. you should have: any questmns concermng these
: comments plcase do:-not hesxtate 10 contact any one of us:

Smc_ere_l_y, -

Jim McGinn F orbes Mclntosh
: O - Director of Government Relanons Broydﬁck ané Assomates
S -Wxscansm Assoclatmn of - Wisconsin Health Care R
' .__Homes and Servicesfor . . Assoczatlon (WHCA)
the Aglng CVVAHSA) :

ce: Karen Asbjamson :
Senatc»r Carol Rcesslc;‘ s oﬂice




.. Wisconsin Association of Homes and Services for the Aging, Inc.

204 South Hamiion Sireet » Madison, W 53703 » 608-255-7060 » FAX 608-255-7064 ‘s wwwwahsa.org

To: State Representative Jean Hundertmark, Chair

. Members, Assembly Aging and Long-Torm Care Committes

" From: * John Sauer, Executive Ditsctor

Tom Ramsey, Director of vaémmeﬁt Relations
Subject: Support for Assembly Bill 842 Relating to the Rogulation of Nursing Homes
 The Wisconsin Association of Homes and Services for the Aging (WAHSA) s a statewide
- membership organization of 193 not-for-profit corporations principally serving the elderly and persons -
- with a disability. WAHSA members own/operate. 185 not-for-profit. nursing homes; inchiding 47
 county-operated facilities, 19 facilities for the developmentally disabled (FDD), 72 community-based
residential facilities (CBRF), 50 residential care apartment complexes (RCAC), 13 HUD Section 202
... Supportive Housing for the Elderly apartment complexes, and 98 independent living/elderly apartment
.complexes. WAHSA members offer over 300.community service programs ranging from home care,
hospice, Alzheimer’s support and child and adult day care to Meals on Wheels. Our members employ
over 38,000 dedicated caregivers and support staff. ' o
At the outser, we would like to thank Representative Mark Pettis and Representative Kitty Rhoades not

~only for introducing: Assembly Bill 842 but also for their participation in the.countless hours of
_-negotiations and give-and-take that ultimately: resulted in the 1 gislation you have before you today,
- AB 842 is the culmination of 10 months of language development and negotiations. Our thanks also go~ *

' to Department of Health and Family Services (DHFS) Secretary- Helene Nelson for her desire to “get
something done” on this issue and especially to Linda Dawson, the deputy chief legal counsel of the

. DHFS Office, of Legal Counsel, who served. as. the Department’s: chief negotiator.. AB 842 is the .

. product of a compromise struck by the DHFS, representatives of the nursing home industry, and
Representatives Pettis and Rhoades and WAHSA members believe: it is a workable compromise which

‘The following are the key provisions of the bill:

'+ The DHFS is under contract with the federal Centers for Medicare and Medicaid Services (CMS)
Yo survey. federally certified Wisco:;si;i_____ams;i;ag:'i_:o_n_ws -and to enforce federal nursing ‘home

i
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. .regulations. At the same time, the DHFS is responsible for surveying all nursing home licensed

—under Chapter 50, Wis. Stats.; and for the enforcement of state nursing home regulations, WAHSA
_members believe the most significant provision in AB 842 is Section 6 of the bill, which proh;b:ts
the DHFS from 1ssumg a notice of violation of state. regulations for any act or omission by a
mtrsmg home which is in violation of both state and federal regulataons In other words, if an act or
omission by a nursing home violates both federal and state law, a citation only-can be issued for the
vzoiatton af federal law, which is required under the provisions of the CMS centract.

AB 842 permits a nursing home to request a hearmg for an appeal of a DHFS ﬁndmg that the
facility violated a state requirement within 60 days after receipt of a notice of violation, Such an
appeal request must be filed within 10 days under current law. A smnlar 60~day response t:me is
applied to appealmg a forfeiture asssssmcnt : e _

AB 842 wauld significantly reduce the amount of forfeiture assessments for violations of state
regulations, Such forfeitures currently are deposued and will continue to be deposited into the state
- “school fund. However, AB 842 would permit a penalty assessment to be imposed on top of the -
- state. forfeiture for violations of state law. When combined, the monetary penalty under AB 842

Sk ‘could be: greater than under current law. ‘The major difference is the penalty - assessment would not

horme nn;arovement grants” ﬁmd

i be degoslted into the state- scl;oal fund but rather wauld be deposa,ted mta a newlymeated “nutsmg

The b:ll reqmres the DHFS to Impose a forfel,ture and a penalty assessment w“ithm 120 days of
2 no‘afymg a n’ursmg homc of a vmiatmn or 1t }oses the authcrxty to mpose that farfezturefgenaity

St assmmt

' ”f.Jnder cm:rmt law, the DHFS may issue a conditmnal hcensa toa nursing home, _whl.ch revokes
- any-outstanding license: held by the facility, if a state Class “A” or a state Class “B” violation
“‘continues to exist at the: facxkty ‘Under AB 842, another condition is ‘added: The DHFS may issue a

o condmonal izcease to a nuzsmg hame w}:ere a fedeml wolatmn contmues to: extsi that constitutes SRR

" }eopardy to a zesxdent or that d;rectiy thmatens a :mldent

.Under c'arrent law, the DﬂFS may suspend new admzssmns to-a’ nursmg home if the facﬁlty

© Teceives notices of a ‘state Class “A” violation ‘or ‘3 or more state Class’ “B” violations in the

: :s.prev:ous 12 months or the facility received notices of a state Class “A” violation or three or more
state Class “B” violations in any 12-month period during the three years unmedlately precedmg the
previous 12 months, AB 842 expands the standard for suspension of new admissions to a nursing
home which has received notices for the following violation(s): 1) Immediate jeopardy or high risk
of death or substantial harm to a resident; 2} A state Class “A” violation; or 3) Three or more state
Class “B” violations or situations that either constitute ‘actual harm not involving immediate
Jeopardy to a resident or directly threaten a resident. These circumstances must have occurred in

“the previous 15 months; rather than 12 months, and in any 15-month permd (rather than 12 month
period) during the three years immediately preceding the previous 15 ‘months (rather than 12
months).

Tﬁe DI{FSshail p'ramulgate:.tizies that specify the eligibility criteria and the application procedures
for receipt of a nursing home quality improvement grant. Those proposed rules shall be submitted
.to the Legislative Cmmsﬂ no later than the first day of the 13"1 month bagmnmg aﬁer ﬂ:us bxil’

eﬁ‘eaﬁve date



- -.ARGUMENTS IN S{H’POR’I‘ 01? AB 842

'The bﬂi is mtcnded ta unpmve the quahty of care in: W:sconsm z:ursmg };ames by focusing

regulatery attention on compliance rather than punishment, especially monetary penaltles The

.. primary difference between the federal'and state: regulatory-and enforcement systems is the federal
- .. 8ystem: applies.sanctions mz}y after a facility fails :to .come into’ compliance with federal
. Yequirements, Their - focus is on: camphance The; state: reguiatory system -also  focuses on

compliance but is more punitive in nature because sanctions are imposed ‘even ‘if compliance is
acfneved )

: _.The key grovxsxen gi:‘ tlus bﬁl pmhzbzts the BHFS fmm msumg a statc cltatmn when it already has

.. -issued a federal citation for the same act or omission. What is the need for this dual punishment?

. . How does issuing:a state v;olatwn with corresponding sanctions, when federal violations/sanctions

. .- already have been issued or campha;zce already has been achieved, enhance the quality of care in a

e musing home? If this system were applied: to .speeding tickets, speeding on the Capitol: Square

. owould result in tickets  from: the Madison Poilce Department, the: Dane C&uaty Siaenff’s -
'-EepartmentandmaybeeventheCapltﬁil’ehcc e Vi e T

: Some have argued AB 842 “deregulates” nuzsmg homes or weakens state mgulatmns That sxmply 4
. ismot the case. If an'act or omission. of a nursing home violates. state law but not federal law, the
full force of state regulati{)z;s are available to hold that provider accountable. On the other side of

the coin, no one has ever argued federal regulations are lax. Violations will not “slip through the
cracks’’; our state’s most vulnerable residents will be amply protected. What this bill does is ‘simply

| .requm compliance without hlttmg a faczhly Wlih a state/fedemi “double whammy” fer the same
.-_actoromissm:a : Dty o et el el S e TR

The fedcral enfcrcement systmn has a Wide array of remedws/penaines mcludmg temparary

i anagement, denial of payments for new-admissions, denial of Medicare/Medicaid payments, state
monitoring; directed plans of correction, directed in-service training; closure of a facﬂity/iransfer of o
-:;]--_resxdems ‘termination. of the’ Medlcaszedzcare prewder agreement, and civil ‘monetary penaittes S

L -rangmg from $59~$ 10 %G/day ’{'here are ample tcaois under federai iaw to compel comphaswe

] Most aurs:ng heme cxtations are federai cxtatmns Accoxdmg te Report G2-21 pubhshed n

December 2002 by the Legislative Audit Bureau: (LAB), entitled “Regulation of Nursing. Homes
and Assisted Living Facilities,” 2,766 federal citations were issued in FY 2900—01 as cempared to
470 state citations. AB 842 will not dramaucaﬂy alter the current system, . 0.0 oy il

Although the federal system does not rely on monetary sanctions to the same extent the state does,
when the federal government believes a monetary sanction (known as “civil monetary penatties, or
CMPs) should be imposed, it is imposed. According to the 2002 LAB evaluation, 83 CMPs were
imposed between 1997 and 2001, totaling $1.2 million in penalties. By contrast, the state assessed
855 forfeitures during the same tnnepenﬁci_ for a total of $6.5 million in penalties. Curiously,
though the state issued ten times as many monetary penalties from 1997-2001, the average federal
CMP was $14,236, compared to the average state forfeiture of $7,655.

We had asked the Department in October how prevalent is the issuance of a federal citation and a
state citation for the same violation. We have yet to receive a response to that reguest.

The DHFS did an internal review of the fiscal condition of Wisconsin nursing homes in late 2002,
According to that analysis, 193 of the 379 facilities reviewed, or 50.9%, were at “financial risk,”



either because they were operating at a net loss and/or had negative working capitol. Piling a state
forfeiture on a nursing home with a shaky fmanclal structure, especzaliy when comphance already

has been achxeved, is truly pﬂmg on.

R "Nursmg hmne operators for ycars have questmned the wxsdom of assessing’ forfem:res against

. those who have violated state nursing home regulations: but: deposmng those: funds into the state

-school: fund rather than in a fund which could: !:e tapped for nursmg home qua’lxty 1mprovement
projects. AB. 842 will make that needed change.

+ Some have argued the creatzon of a nursmg home 1mprovement grants program is the most
-+ important provisioni in-this bill but the:fund itself will be miniscule because state forfeitures will be
.. assessed 80" mﬁaequenﬁy under AB 842, We concur with the assessment that the nursing home
- -.quality improvement grants fund will not be flush with cash but we maintain that is not a bad thing.
. - We would much prefer a facility which is in violation of state regulations use (or be required to
‘use) their own resources to ‘bring the' facxhty back into compliance. Quality care is best served by
ousing the resources at ‘hand to: rectify the problem, not by shipping those: limited dollars elsewhere,

' even toa deposltcry as noble in mtent as the nursing home qaahty nnpravcment grants fund. -

e We de oﬁ'er thzs suggestmn 1o t}mse wim wxsh to" ba!ster the _nursing “home quailty
improvement grants fund: Deposit: all federal civil monetary penaities into the fund. As noted
3 abwe, $1,2 zmiimn in- ezvﬂ menetary pena}ties were issued between FY 1997 am% 2901

. Some have argued the nursmg homc qﬁahty nnprovement grants anly shculd be awarded to
facilities with excellent. performance records. We believe that ' makes little sense: Those funds, as
limited as they may be, should be used to help struggling facﬁmes achieve comphance We:concur
w1th Representatwe Rhoadcs anaiogy' You dou t hlm a mtor for the class vaiedlctonan

. Un];ka ‘some eypanents af thzs bﬂi WAHSA members are unaware of any empu'icai emdezace
... which proves that the assessment of forfeitures and the imposition of other punitive measures are

' ceunterpmducnve for facilities at financial risk. And if the assessment and collection of forfeitures
is so needed to deter noncompliance, why did the DHFS Bureau of Quality Assurance leave the

-two forfeiture specialist positions vacant for four months at'the end of the yeaf 2000‘7 Ccmphance
: and mymved quahty sheuld be the goal not pumshment =

Thaz;k yau for thls opportumty to comment on AB: 842

February 24, 2004 -

~effective tools in. campeﬁmg orenticing’ ‘compliance. Indeed, this approach would appearto be "
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WISCONSIN STATE LEGISLATURE
Point Audit Qonunitiee

ol C.ohi.'ri‘ii:tfée Célthai;s:
| State Senator Carol Roessler -
State Representative Suzanne Jeskewitz

Ms. Helene Nelson, Secretary

Department of Health and Family Services
1 West Wilson Street, Room 650
Madison, Wisconsin 53703

Dear Ms. Nelson:

We would like to commend and thank the Department of Health and Family Services’ Bureau of Quality
Assurance (BQA) for the aggressive manner in which it has worked to improve its approach to the
regulation of assisted living facilities. The testimony offered by Ms. Sinikka Santala at the Joint
Legislative Audit Committee hearing on June 24 was encouraging and impressive. The Department

clearly took seriously the concerns outlined in the Legislative Audit Bureau’s evaluation of the regulation
of assisted living facilities and nursing bomes (report 02-21).

© According to the _t_e_sﬁmbﬁy--Wefreéeisfcd;-the.-l’)féj)artmént has frnada.mé@ﬁrablﬁ'_ﬁrpgress_;_tb decrease the
number of outstanding complaints, increase the number of facilities surveyed, and cite more violations
based on quality of care and not “paperwork.” This progress is an excellent demonstration of what can be
done when we work collaboratively. Through your effective follow-through, the Department has helped to
ensure that citizens in Wisconsin’s assisted living facilities are being heard, responded to, and protected.
We also congratulate BQA on receiving a national “Best Practice” award for the development and
implementation of its enforcement manual. Through its responsiveness to problems and diligence mn
seeking solutions, BQA has been appropriately recognized as 2 national leader in the regulation of assisted

living facilities.

We are encouraged by all that BQA has accomplished thus far and look forward to continued
improvements in the regulation of assisted living facilities in Wisconsin. Thank you for your receptiveness
to the concerns noted in the audit, your attentiveness to the comments made at the February 2003 hearing
of the Joint Legislative Audit Committee, and your commitment to provide safe environments for assisted
living facility residents.

Sincerely, J
C oIS Tzl babrin
Senator Carol A. Roessler, Co-chair - ewilz, chair
Joint Legislative Audit Committee Joint Legislative it Committee
SENATOR ROESSLER REPRESENTATIVE JESKEWITZ
PO. Box 7882 » Madison, Wi 53707-7882 RO. Box 8952 » Madison, W| 53708-8952

(508) 266-5300 » Fax (608} 266-0423 {608) 266-3796 + Fax (608} 282-3624




cc: Ms. Sinikka Santala E B S Ms. Crls Ros-Dukler ol
Department of Health and Family Services ° Department of Health and Family =~ .
Services B o e T e

Ms. Janice Mueller
State Auditor




