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provided by the State, because Wisconsin has provided no actual

fee billing or collection informarion for vears after 2001.

Because Wiscqnsin-has not demenstrated that it collects fees

that cover the actual permit program costs, the State’s Program

does not comply with the requirements of the Act and 40 CFR 70.9.

B. Wigconsin Has Not Demenstrated That It Is Adequately

Eﬂministéring‘lts Feeg And Reaources

40 CFR 70.10(b) provides that states must conduct approved
state title V programs in accordance with the requirements of 40
CRF Part 70 and any agreement between the state and EPA

. _concerning cperation of the program. - Information provided to EPA

by Wisconsin in its 2@01 title V p#oposed @régxam revigion
submissions:and its respomses to EPA’'s December 6, 2002 fee
‘ﬁémmnstration faguest.disclosa gsignificant iﬁt@rnal fee
management deficiencies that demonstrate that WDONR is not
conducting its title V program in accordance with the

reguirements of Act and 40 CRF Part 70 and, therefore, is not

adequately admindistering its title V program.

1. Use of Title V Funds For Non-Title V Purposes

12
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Section 502(b) of the Act, 42 U.S.C. 766la(b), and 40 CFR

70.9{a) provide that state title V programs must ensure that all

title V fees are used solely for permit program costs. The
information provided by WDNR in regponse to EPA’'s December 6,

2002 fee demonstration request discloses that Wisconsin is not

using all title V fees for permit program costs.

a. TUse of Title V Funds for Subsidization OF

Emplovees Pérfoxming Non-Title ¥V Work

Wisconsin is diverting title V fees to complete non-title V
work. According to information submitted to EPA by Wisconsin,
only &6 of 9% title V funded employees attributed activities on

' §§?iﬁfﬁiﬁééhéé£$J§g.gigﬁ#iﬁ?éargé?gg.tb &itla4V;f”iﬁ:éaﬁi?iénr
ﬁény of fhéée 99.employees work in areas such as mobile sources,
which typically are not associated with title V. Furthermore,
titié V'fﬁﬁdéd 13 positions located outside of Wisconsin’s Air

Division. WDNR did not provide EPA with any information

regarding the activities of these positions. Accordingly, WDNR

ig not ensuring that all title V fees that it collects are used

solely for title V permit program costs, contrary to 42 U.S5.C.

7661la{b) and 40 CFR 70.9(a).

13




Fob-24-04  02:44pm  From-US EPA ARD 13128850617 T-215  P.016/025  FeTHi

b. Use of Title V Punds For Non-Title V QGrant

Matching

Information provided by Wisconsin establishes that when it
appliied for fedéral non-title V graﬁt monies, WDNR satiefied the
*matching funds” reguirement by using the total balance of funds
in the account that holds fees aollectad under ﬁ&tle V_and fees
_ccllected from nﬂn tmnleiv ﬁources.. Thus, Wl$00n51n is uszng
t;tl& V’monﬁy f@r nwnwtltie LA purpmaes Acaordlngly, WDNR is not
enﬁurlng that all title V fees that it collects are used solely
for title V permit program costs, contrary to 42 U.S.C. 7661a(b)

and 40 CFR 70.9{a).

Sectzon SDZ{b} of the Act 42 U §.C. 7661a(b), and 40 CFR

0.4 prcvxda that a state must have . adaquate garaonnel to ensure
that the permzttlng authcrmty can aarry out mmplementanlon of its
tivle V program. EPA has determined that Wisconsin is not

adequately staffing its title V program.

In Wisconsin’s January 27, 1994, initial program submittal,

Wiscongin estimeced that it would need 300 agency staff to carxy

I4
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out its title V program. Wisconsin has never revised that
estimate. As discussed above, Wisconsin currently has $9 title V
funded positions in the Air Division. Further, of that number,
mnlyjaﬁ of those émpl@yees reported working on title V activities
‘on their time sheets in fiscal year 2002, and many of those 99
positions.work in areas not typically associated with title V.
Flmally, Wlsconﬁxn 5 2004-2005 budget includes & $1.1 million

'Vr%ductlmm 1n f&e spendlng authwr&ty {not a reductlon in fees

*cmil&ct@ﬁ} and a reductzcn of 11.5 tltle ¥ positions.
Accorﬁangly, becauﬁﬁ it is not employving staff sufficient, by its
own estimate, to carry out its program, Wisconsin is not

complying with the requirements of the Act and 40 CFR 70.4.

":C;j *Failﬁrg?$¢‘Timﬁiy:135ue TiF1aﬂV~§¢£@i¢g_'

Section 593{;:3 "of the Act, 42 U.S.C. 7661b(c), and 40 CFR

70.4 requlre that a paxmlttlng authorlty'must act on all 1n1t1al

title v permxt appiamatzons within three vears of the effective

date of the program.

EPFA granted interim approval to Wisconsin’eg title V program
6n April 5, 19%5. Pursuant to section 503 of the Act, Wisconsin

was to have completed issuance of initial title V operating

is
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permits to all of its part 70 sources by Rpril 5, 1998. 42
U.5.C. 7661lb{c}. WDNR failed to weet this deadline and
originally projected it would issue all operating permits by
December 2005. In response to EPA’s December 2002 fee
demongtration request, WONR stated that, due to the new budget
reductions, it may not complete igsuance of title V operating
permltﬁ to all of its part 70 sources unnll 2009, eleven vears

aftar they w@xe dua WDNR_ha@ ﬁperated 1ts pragram for over

ezght;yeaxﬁ,_but has isgued only 73% of its permits. As of

January 26, 2004, Wisconsin has issued 426 of 578 title V

permits.

Recently, Wiscongin indicated that it is undertaking steps
”to complate 1ssuance oﬁ tltle V mparatlng yarmlts Lo, all of 1ts

Qpart 70 sourcas oy D&cember 31 "2004. Whlle EPA finds thie

intention encouraging, EPA is issuing this Notice based on the
totality of facts and circumstances currently associated with the

State’s title V progran.

D, Additional Program Issues

1. Expiration of NER Permits

16
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Each source subject to title V must have a permit to operate
that assures compliance with all applicable requirements. 42
U.8.C. 7661c{a), 40 CFR.70.1. The rcgulaticna define “applicable
requirement” to include, among other things, any term or
condition of aﬁy-pr&canstruction pérmit igsued pursuant to.
programs approved or promulgated under title I, including parts C
or D of the Acz, 40 CFR 70.2. G&mﬂf&ll?, tltle V‘doas not
mmpose new subgtantlva alr quality-ccntral xﬁqulrementg 20 CFR
76 1(b} Tharefor&, to be 1nm1uded in a tatle v pewmlt
appllcable requirements, such as permit COPdlth&& in previously
issued permits, must exist independent of the title V permit. In
additian, a state, through its Attorney General or other
applicable counsel, must provide a legal opinion demonstrating
othat th@ Stat& haa adequate authorlty nm carry'aut all asgaatﬁ of
 thﬁ tltla v‘program, 1nc1udang authorlty to 1ncorporate all

apglacable raqulrementa into tltle V permite. 40 CFR

76 é(b)(E {v}

Title I of the Act authorizes permitting authorities to
establish in preconstruction permits source specific terms and

conditions necessary for sources to comply with the requirements

of the Prevention of Significant Deteriocoration and New Source

Review programs. Wisconsin interprets its statutes, Wis. Stat

2885.66 (1), and regulations Wis. Admin code NR 405.12, to provide

17
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that its preconstruction permits expire after 18 months. Because
Wisconsin’s rules do not ensure these source specific permit
terms remain in effect and exist independently of a title V
permit, it allows the basis for these conditions to expire and
could cause Wiécansin to lose the authority to include such

conditions in a renewed title V permit.

Tltle Vv dogs not pxavmde the auth@rlty for the establishment
and mazutanancm of State Implementatmon Plan {SIP} approved
permit requirements. Therefore, Wisconsin's intexpretation that
its title V program, Wis. Stat. 285,63, provides authority to
create source-gpecific limitations, such as Best Available
Control Technology requirements, in title V permits, is
1nconsastﬁnt Wlth EPA’s regulatlons. Because Wmsconsmn 2 rules ;o
do not assura that canstructlan permlt conéltlons EXISKI

independently of title V permits and becauss 1t$ 1nterpretatlon

that its title V program.pxovzdes the authorlty t0 create gource
specific limitations, the State’s program does not meet the
program approval requirements of title V and part 70. See 66

Fed. Reg. 64039, 64040 {(12/11/01).

2, Combined NSR and Title V Permits

18
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States have the option of integrating their pre-construction
and title V programs. See 57 FR 32250, 32259 (July 21, 1992).
40 CFR Part 70 requires that to implement an integrated permit

program, the state permitting authority must: (1) have in place

procedures that substantially comply with all procedural
requirements of part 70, 40 CFR 70.7(d} (1) {v}; (2) comply with
the péimit content requirements in 40 CFR 70.6, including the
requiremgnt to specify the origin of and authority Ffor each term
or condition in a title V permit, 40 CFR 70.7(d) (1) (v); and (3)
ensure that the NSR conditions do not expire to assure complianca
with applicable requirements, 42 U.8.C. 76slc{a) and 20 CFR

70.1{(b}.

Wisconsin has been issuing combined pre-construction and
title V permits for several years. Wisconsin does not identify

NSR conditions or specify the origin and authority of the NSR

conditions in combined permits. Furthermore, Wisconsin does not

have any provisions to ensure that the NSR conditions are

permanent. Wisconsin's integrated title V/pre-construction

program does not meet the regquirements of 40 CFR Part 70.

3. Federal Enforceability

19 -




Feb-24~04  02:45om  From-US EPA ARD 13123860617 T=21%  P.O21/025 F-T81

40 CFR 70.6{b) provides that all terms and conditions in a
title V permit are federally enforceable, that is, enforceable by
EPA or citizens. However, the permitting authority can designate

as not federally enforceable any terms and conditions included in

the permit that are not required under the Act or under any of

its applicable regquirements. 40 CFR 70.6(b) (2) and 40 CFR 70.2

(definition of applicable requirement) .

_Ali terms and conditions of a permitAissued.pursuant te a
Drogram aé?rcved into a state’'s SIP are fedexally enforceable. 40
CFR 52.23. Wisconsin, however, doeg not identify all terms and
conditions of its construction permit as federally enforceable.
Instead, Wiscongin currently identifies permit requirements in
tltle V yaxmlts orlglnatlmg frmm Wlsccn51n s non- $IP toxics
program {Wxs Admln Code NR 445} as enforceable by the state
only, even when the requirements were established in a permit
issueﬁ.pufsuént to a SIP-approved program., Wisconsin’'s failure
to'inéiﬁde the terms established in a permit issued pursuant to a

S1lP-approved program into the federally enforceable side of its

title V permits is contrary to 40 CFR 70.6.

4. Ingignificant Emiszsion Unit Requirements

20
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40 CFR 70.5(c) authorizes EPA to approve as part of a gtate
program a list of insignificant activities and emiggsion levels
which need not be inciuded in the permit application. An
application may not omit, however, information needed to
determine the applicability of, or to impose, any applicable
requirement, or to evaluate the fee amount required under the EPA
agmrcvaﬁ schedule. Moreover, nothing in part 70 authorizes a
ﬁtate Lo exempt ingignificant emission units {(IEUs) from the

perm;t montent requirements of 40 CFR 70.6. - Furthermore, the

July 21, 1992 preamble to the part 70 regulations provides that
the IEU exemption does not apply to permit content. 57 FR 32273

(July 21, 1992).

Wzsconsln 8 regulatlens contain criteria fmr SOUrTes to.
1dent1fy IEUs in their appllaatzcns (Wls Admln Codﬁ NR 407},
and reqguire that permit applications contain information

necessary te determine the applicability of, or to impose, any

applicable reguirement. Although Wisconsin’s regulations are

consistent with BPA’s regulations at 40 CFR Part 70, the State is

net properly implementing its regulations because it is not
including these applicable requirements in ite title V pexmits.
Therefore, Wisconsin’s implementation of its regulations is

inconsistent with part 70.

21
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I1I. Federal Oversight and Sanctions

40 CFR 70.10(b) and (c¢) provide that Epa may withdraw a part
70 program approval, in whole or in part, whenever the approved
program no longer complies with the requirements of part 70, EPA

hag notified the state of the noncompliance, and the permitlting

authority fails to take corrective action. 40 CFR 70.10{¢) (1)
lists a number of potential bases for program withdrawal,
including inadequate fee collection, failure to comply with the

requirements of part 70 in administering the program, and failure

to timely issue permitg.

40 CFR 70.10(b), which sets forth the procedures for program
withdrawal, requires as a prerequisite to withdrawal that the EPA
Administratgr notify]th&'permitting_authcrity,ﬁf any finding of

deficiency by publishing @ notice in the Federal Register,

Today’s notice satisfies this requirement and constitutes a
¥

finding of program deficiency. If Wisconsin has not taken

“significant action to assure adequate administration and
enforcement of the program” within 50 days after issuance of this
notice of deficiency, EPA may, among other things, withdraw
ap@xoval of the program using procedures consistent with 40 CFR

70.4(e) and/or promulgate, administer, and enforce a Federal

title V program. See 40 CFR 70.10(b) (2). Additionally, 40 CFR

.70.10(b)f3) provides that If the state has not corrected the

22
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deficiency within 18 months after the date of the finding of
deficiency and issuance of the NOD, then the state would be
subject to the sanctions under section 179 (b) of the Act, in
accordance with section 179(a) of the Act, 18 monthe after that
notice. Upon EPA action, the sanctions will go into effect
unless the State has corrected the deficiencies identified in
thig notice within 18 months after signature of this notice.!
These sanctions would be applied in the same manner, and subject
to the same deadlines and other conditions ag are applicable in
the case of a determination, disapproval, or finding under

Section 172(a) of the Act.

In addition, 40 CFR 70.10(b) (&) provides that, if the state
has not corrected the deficiency within 18 monthe after the date
Qf'thé'findiﬁg~wf-deﬁiciency,-ﬁ?ﬁ will pramulgate, administer,
and enforce a whole or partial program within 2 years of the date

of the finding.

This document is not a proposal to withdraw Wisconsin's

' Section 17%(a) provides that unless such deficiency has
been corrected within 18 months after the finding, one of the
sanctions in Section 179(b) of the Act shall apply as selected by
the Administrator. If the Administrator has selected one of the
sanctions and the deficiency has not been corrected within 6
months thereafter, then sanctions under both Sections 17%(b) (1)
and 175(b) (2) shall apply until the Administrator determines that
the state has come into compliance.
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title V program. Consistent with 40 CFR 70.10{b) (2), EPA will
walt at least 90 days, at which point it will assess whether the
state has taken significant action to correct the deficiencies
outlined in this notice. See 40 CFR 70.10 (b) (2) (providing that

90 days after issuance of NOD, EpPa may take certain actions).
TV. Administrative Requirements

Under. section 307(b) (1) of the Act, petitions for judicial
review of today’s action may be filed with the United States
Court of Appeals for the appropriate circuit within 60 days of

{FEDERAL REGISTER OFFICE: INSERT DATE OF PUBLICATION CF THIS.

DOCUMENT IN THE FEDERAL REGISTER] .

{AUTHORITY: 42 U.8.C. 7401 et seq. )

Dated: '2, Z '7//)" (ﬁl‘t‘

" TN

Thomas V. Skinner
Regional Administraror, Region 5.

Title of Document: Notice of Deficienay of the Part 70 Operaking
Permit Program for the Wisconsin Department of Natural Resources.




JANICE MUELLER

STATE AUGITOR

& o 200 22 E. MIFFLIN ST STE. 500

[ 5o ;iﬁf@éi MADISON, WISCONSIN 53703

g E;% R (608) 266-2818

FAX (608) 267-0410

DATE Ff:bﬂlﬂl‘ hi 25, 2004 Leg.Audit.Info & legis.state.wi us
TO: Karen Asbjornson and Pamela Matthews

Committee Clerks to the Joint Legiglative Audit Comumittee
FROM: Paul Stuiber @%‘M‘

Program Evaluation Director

SUBJECT: Report 04-1: An Evaluation of Air Management Programs

Enclosed is our evaluation of the State’s Air Management programs, which are administered by the
Department of Natural Resources (DNR). These programs have been the subject of much interest on the
part of regulated industries, which contend that complying with air pollution regulations is onerous and
costly, and environmenta) groups, which contend that too little is bei ng done to ensure compliance with
state and federal air pollution laws. In fiscal year (FY) 2002-03, expenditures for all air management
programs totaled $17.9 million, which includes $13.3 million in staff costs for 184 full-time equivalent
employees.

Our review was hampered by incomplete and inaccurate data maintained by DNR. Consequently, we
spent months iniproving the quality of DNR’s data that was needed for our analyses. While delaying
the audit process, our work was beneficial to DNR, which recognized our efforts in its response.

DNR administers two programs, an operation permit program for existing sources of pollution and a
construction permit program for new or modified sources. Most of the concerns of regulated facilities
deal with the construction permit program, which they believe causes delays and unnecessarily raises
costs of there operations. 2003 Wisconsin Act 118 made a number of changes to these programs
intended to streamline and simplify the permitting process.

Our review provides recommendations for additional areas in which the permitting process can be
streamlines and evaluates DNR’s program management. We found a pattern of significant deficiencies,
including:

« billing irregularities;

* slow rates of issuing operation permits;

* backlogs in both construction and operation permits; and

» declining enforcement efforts (15 percent of facilities have never been inspected).

We recommend that the Joint Legislative Audit Committee hold a public hearing on the report and its
findings. The report will be released on Thursday, February 26, at 2:00 p.m. Please contact me if you
have any questions.

PS/bm

Enclosures




For Immediate Release February 26, 2004
For More Information Contact;
Senator Carol Roessler {(608) 266-5300
Representative Suzanne Jeskewitz (608) 266-3796

Air Management Program Audit is Critical
Audit finds numerous deficiencies in program management

(Madison) Today the nonpartisan Legislative Audit Bureau (LAB) released an
Evaluation of the Department of Natural Resource’s (DNR) Air Management Program.
The LAB analyzed the Department of Natural Resources' air permitting programs,
including operation and construction permits. The review assessed the timeliness and
effectiveness of program operations. This critical evaluation highlights several areas for
amprovemem especxaiiy in pregram management

Senator Ro’bert Cewies (R—Green Bay) asked last year that the Legislative Audit Bureau
conduct an evaluation of DNR’s Air Managemem Program and the Joint Legislative
Andit Committee approved that request in February 2003. “The Air Management
Program needs to get its act together,” said Cowles. “It is very troubling to find that
Wisconsin is one of the slowest states in the country in issuing major operation permits.”
The report includes a number of recommendations to improve timeliness and overall
program management.

Numerous deficiencies in the program were identified by the LAB, many of which stem
from poor management practices. . “The DNR’s Air Managsment Program is so poorly
managed that they couldn’t even answer basic quesuons such as, how many permits-were
issued or how many should have been issued,” remarked Joint Leg:slatwe Audit
Committee Co-Chair Suzanne Jeskewitz (R-Menomonee Falls). “This program is neither
effective nor efficient and close follow-up is key to making improvements.” One of the
andit’s fifteen recommendations for improvement includes reporting back to the Joint
Legislative Audit Committee for follow-up by September 1, 2004.

Audit Committee Co-Chair Carol Roessler (R-Oshkosh) noted, “The concerns raised by
both business and environmental groups about the air management program were well
founded and a good cause for this thorough and excellent review by the LAB. The
federal government requires us to issue these permits and we just aren’t getting the job
done. We should have had our major operation permits completed by 1998, and the audit
found that 210 major operation permits were backlogged, along with 881 other permits.”

After much work by the LLAB sorting through permit information, the auditors
determined that only 50.8 percent of all operating permits applied for have been issued.
“Southeastern Wisconsin has more than one quarter of all regulated facilities in
Wisconsin, yet it has the lowest percentage of all regions for the number of permits
issued,” said Jeskewitz. “Rather than the DNR spending time determining what other
pollutants merit monitoring, they should be spending time on monitoring pollutants



already identified as hazardous.” According to the audit report, Wisconsin regulates 293
more hazardous pollutants than required by federal law. “Coincidentally, the EPA
announced yesterday that Wisconsin’s deficiencies in our Air Management Program must
be remedied,” stated Jeskewitz.

“The passage of the 2003 Wisconsin Act 118 by the legislature in January will help to
improve the approval process for permits,” said Roessler. “Tt is clear by the findings in this
audit just how much we needed that legislation. Some of the components of Act 118
streamlined the permit process, indicated new criterion for exceeding federal standards, as
well as a review process for State Implementation Plans and non-attainment
recommendations. It's also apparent that further changes in the permitting process will
undoubtedly be considered by the Joint Legislative Audit Committee.”

Both Co-Chairs Roessler and Jeskewitz have agreed that a public hearing on audit
findings related to DNR’s Air Management Program will be held sometime in late spring.

HH#



State of Wisconsin \ LEGISLATIVE AUDIT BUREAU

JANICE MUELLER
STATE AUDITOR

22 E. MIFFLIN ST, 8TE. 500
MADISON, WISCONSIN 53703
{608) P6E-2818

FAX {B08) 267-0410

Fﬁbmary 26 2(}0 4 {eg Audit.Info@legis state.wi.us

Senator Carol A. Roessler and

Representative Suzanne Jeskewitz, Co-Chairpersons
Joint Legislative Audit Committee

State Capitol

Madison, Wisconsin 53702

Dear Senator Roessler and Representative Jeskewitz:

As you requested, we have summarized information from An Evaluation: Air Management
Programs (report 04-1) in order to more concisely provide you with information on:

e permitting requirements prior to the passage of 2003 Wisconsin Act 118;
e changes to air permitting requirements made by Act 118; and

s information on DNR’s performance and the likely effects of Act 118 changes of DNR’s
_permitting practices.

A c}ﬁm-déliheéting these points is enclosed. I hép.é you find this information helpful. Please
contact me if you have any questions.

Sincerely,

2

Paul f_Stuiber
Program Evaluation Director

PS/bm

Enclosure
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Capitol Headlines

Milwaukee Journal Sentinel February 27, 2004

Audit finds
failures in

DNR'’s air
program

Serious backlog, lack
of oversight of major
industrial polluters noted

By TOMHELD '

theld@joumalsentinsk.com '

Environmentalists point toa
lack of inspections at major in-
dustrial poiluters in Wisconsin
and call the state’s gir quality
management program a fail-
ure, ‘

Business operators come to
the same eonclusion by point-
ing 40 a backlog on operating
and construction permits that

slows business growih and ex-

. pansion.

The Legis_iaiiﬁé_'_"Aud;t Bu-

reau gavé hoth groups plenty
of ammunition fo bolster their
criticism Thursday, in an anal-
ysis that found serious failures
in the Air Management Pro-
gram. R

Problems in sevpral key
areas of the air pollution con-
trol program, managed by the
state Department of Natural
Resources, raise doubts about
the state’s ability to nrotect
residents from poellutants or to
provide a regulatory environ-
ment in which businesses can
thrive, even at a cost of nearly
$18 million per year.

“I think the audit supporis
and reinforces what the feder-
al (Environmental Protection
Agency) said earlier this week
- that our air guality program
in Wisconsin, which is essen-
tial to our good health and
economy, is suffering because
of a lack of resources,” said
state Rep. Spencer Black (-
Madisom).

State Sen. Carol Roessler (R-
Oshkosh) agreed with Black
that the program has major de-
ficiencies, but pointed to a dif:
ferent cause. Ht's not a lack of
resources but a lack of proper
management and priorities -
that has made the air quality
program the bane of environ-
mentalists and industrialists,
she said.

“There’s a lot of wasted - en-
ergy applied to systems that
don't work,” sald Roessler, a
co-chairman of the commities
that.authorized the audit.

Much of the audit's findings
reinforced . what “critics have
been saying in recent years:
that businesses wait too long .
to regeive required.air pollu- .
tion ' permits - from the DNR,
and that 4 lack of inspeciions
and oversight leaves questions
about just how much pollution
threatens residents’ health.

With changes in its own op-
erations and new guidelines in
the Job Creation Act of 2003,
the DNR officials say they
have begun to fix the prob-
lems,

Al Shea, administrator for
the DNR's air and waste man-
agement division, said-the per-

“mit backlog has been reduced
‘since June and would bealimi-

nated by the end of the year, In
addition, the division has be.
gunt to implement new data-
bases and technology to make
its operations more efficient.
That will address one of the
audit’s most damning findings:
“DNR does not have the hasic,
accurate data needed for effec-

tive program management.”

The audit found that 71 businesses required
to obtain permits had not done so and were op-
erating with no oversight of their emissions.

“DNE officials could neither explain why
these facilities had apparently never applied for
permits or why DNR was unaware of this issue
prior to our inquiries,” the audit says.

Bruce Nilles, an attorney with the Sierra
Club's Midwest chapter, said the lack of over-
sight allows industries to violate federal and
state pollution limits with impunity, placing
residents at greater risk of heart disease, can-
cer and respiratory problems.

“There’s no one protecting owr clean air,”
Nilles said. “We have fallen so far, so fast
through a targeted effort by the business lobby
to cut fees that here we are today with a bank-
rupt program unable to protect us.” o

_The audit reports.that 15% of the 2,219

-sources of air pollution ‘regulated by the DNR

have never been inspected. That includes 10%
of the 57 coal-burning power plants, paper mills,
foundries and other businesses designated as
major polluters, ‘

Nearly 20% of the 942 sources in the next tier
of lesser polluters also have never heen inspect-
ed, according to the audit findings,

Overall, the number of inspections to ensure
that businesses are complying with their emis-
slon limits has decreased from 470 in 199495 to
276 In 2002-°03. The DNR plans to conduct 248 in-
spections in the current fiseal year, one of the
lowest amounts in the past decade.

-The audit found that the number of full-time -
eguivalent employees assigned to the air quality -
program-decreased from 180 in 1996787 to 157 in
200208, but the total dollars spent increased
20% over the same time span, to $17.8 million.

Jeff Schoepke, the environmental policy di-
rector for the Wisconsin Manufacturers & Com-
merce, challenged: Nilles* astertion that bust
nesses are to blame for the air program’s prob-
lems. The WMC's ‘members pay roughly the

same: amount for. their poilution permits as
those in neighboring states, he said.

Echoing Roessier, Schoepke said pricrities
have been the problem.

The staff in the air quality program has not
devoted enough effort to issuing construction
and operating permits to businesses, ereating a
backlog, Schoepke said.

The audit detailed the same backlog issues
raised earlier; As of June 30, the backlog of op-
eration permits stood at 1,081, including 210
permits for the major sources of pollution.

Only five states have a more serious permit
backlog than Wisconsin, which had processed
Just 64.4% of permit applications as of June 30
of the ones for 2002-03.

Mbore troubling to Schoepke was that 40 con-
struction permits had been pending approval
for more than two years. The businesses seek-
ing those permits are forced to delay capital in-
vestments and expansion, he said.

In its response to the audit, the DNR adminis-
tration promised to assign more staff to permit
applications in the southeast region, where the
largest backlog exists, .
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DNR air management
audit finds big errors

By Anita Weier
: The Cepital Fimes

A state audit of the Departiment of Naturat Re-
sources’ air management program has found
huge backlogs in air poilution control programs
and :some astounding record-keeping and billing
CITOrS, . e

" The report issued by the Legislative Audit Bu-
reau-on Thursday follows a notice of deficiency is-
sued by the (1.8. Environmental Protection
Agency earlier this week that hil the DNR for per-
mit backlogs, insufficient staffing and fees too low
to finance enforcement, .

" Al Shes, administrator for the DNR's Division
of Air and Waste Management since September,
agreed with the criticisms, though he said much
;:ias been done in the past year to correct prob-
ems,

“We have made 2 lof of adiustients and cor-
rections and redirection of the program,” Shea
said. “We are well on our way to addressing the
issues they've raised. We are viewing this audit as

- an important part of our continuons quality im-
provement efforts. We will take the recommiments-
tionsto et . o0 L -

Sen. Carol Rodssler, R-Oshkosh, co-chair of
the Legislative Audit Coramiftee that requested
the audit, praised the quality of the audit. “The
concerns raised by both business and environ-
mental groups about the air management pro-
gram were well founded and a good cause for this
thorough and excellent review,” she sakd.

What she didnt mention was that state budget

_limits and staff cuts bave hit the DNR's Burean of
Alr Management hard. The burean had 180 full-
thme equivalent employees in 1996-97 and 157
during the eurrent fiseal year.

“The audit unfortunately focused on the symp-
toms, not the causes,” said Caryl Terrell, director
of the John Muir Chapter of the Sterra Cluh. “The
program has been underfunded for years, The
program has lost 20 percent of lts staff in 10
years. The Legislature is the only one that can
soive this problem. They should, at 2 minimum,
reinsfitute inflationary CPI indexing of permit
fees.”

The DNR is required to ensure that the 2,219.

utilities, factories sid other stationary facilities it
regulates are complying with the terms of their
permits and to monitor air quality throughout
Wisconsin. . ]

The Andit Bureau found that as of last June
30, the DNR had issued operation permits to just
over half of the facilities required 1o obtain them,

Although 1,128 permits had heen issued since
1995, backlogged facilities totaled 1,091,

“Wisconsin is among the slowest states in the
nation to issue operation permits, and it is the
stowest amnong Midwestern states,” State Auditor
Jazéice Mueller said in 3 letter accompanying the
audit. ;

“The Legislature recently passed 2003 Wiscon-
sin Act 118 to streamline the permitiing process
and increase the number of permits issued in a
timely manner. We have included additionsl ree-
oramendations for streamlining the operation per-
mit process,”

Regarding permits for new construction and
facility modifications, the audit found that 40 per-
mits — 29.2 percent of all pending applications
— had been backlogged ai, least two years,

As for enforcement efforts, the number of fa-
citities the agency inspects ammually has declined
from 470 in the 1994-95 fiscal year to 276 in the
2002-03 fiscal year, Fifteen percent of facilitios
have never been inspected, the sudit found, and

the DNR is not consistently enforcing a require-

ment that facilities subrit annual compliance re-
poris.

The agency also had failed to issue 113 opera-
tlon permits even though they had completed a
public comment period and could have been is-
sued,

And the DNR hud no explanation for why 232
facilities have not reported emissions or paid
emission fees, why it billed 11 facilities that
should not have been billed sbout $21,000, and
why i failed to bill 13 other facilities about
$27,000, the audit said.

“DNR program monagement will need to be
irproved if Wisconsin's air management goals
are to be obtained,” the audit said. “The DNR
does not have the basie, accurate data needed for
effective program management,”

Bhea said the DNR refunded the wrongly billed
fees this week and has issued 90 of the 113 oper-
ating permits that the audit cited,

-And the 2ir program has reduced a backlog of
magjor permits frore 250 in Januery 2008 to 140
in Januaty 2004. There will be no backlog by Jan-
uary 2005, he said.

A computer-based permitting program is being
developed, in order to change from an old-fash.
joned paper-based system. Shes said the change
eould reduce permit issuance time by 45 percent.

E-mail: gwaigr@madison.com
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WISCONSIN STATE LEGISLATURE

Joint Audit Conunittee

Committee Co-Chairs:
State Senator Carol Roessler
State Representative Suzanne Jeskewitz

For Immediate Release _ April 26, 2004
For More Information Contact: '
Senator Carol Roessler (608) 266-5300
Representative Suzanne Jeskewitz (608) 266-3796 o~

Audit Committee Reviews Air Management Audit and Potential Audit of State Fleet |
The Joint Legislative Audit Committee will meet on May 4, 2004

(Madison) Today -- The Co-Chairs of the Joint Legislative Audit Committee announced that a public
hearing on both the nonpartisan Legislative Audit Bureau’s (LAB’s) evaluation of Air Management
Programs in the Department of Natural Resources, as well as a potential andit of the State’s vehicle fleet
will be held on Tuesday, May 4, 2004. Both Co-Chairs agree these two issues need review and follow-up
to assure that programs are ran effectively and taxpayer dollars are spent wisely.

In February 2004, the LAB released an audit that analyzed the Department of Natural Resources' air
permitting programs, including the issuance-of both operation and construction permits. The review
assessed the timeliness and effectiveness of program operations, This critical evaluation hi ghlighted
several areas for improvement, especially in program management.

Audit Committee Co-Chair Carol Roessler (R-Oshkosh) reacted, “The concemns raised by both business
and environmental groups about the air management program were well founded. This thorough and
excellent review by the LAB confirmed their concems. The federal government requires us to issue these
permits and we just aren’t getting the job done. We should have had our major operation permits
completed by 1998, and the audit found that 210 major operation permits are still backlogged, along with
381 other permits.”

“More than one quarter of all regulated facilities in Wisconsin are located in Southeastern Wisconsin,”
remarked Co-Chair Suzanne Jeskewitz (R-Menomonee Falls), “yet it has the lowest percentage of permits
issued for any region in the State.” Southeast Wisconsin has 32.7 percent of the larger permitted facilities,
but has issued permits to only 45.4 percent of these 427 facilities. Statewide, the anditors determined that
only 50.8 percent of all operating permits applied for have been issued and that Wisconsin has the lowest
percentage of major operating permits issued in the Midwest. The national average is 80.9 percent.

/~ The Co-Chairs received an audit request from Senator Rob Cowles earlier this month after an article
appeared in the The Lakeland Times criticizing the DNR’s management of its fleet of vehicles. Last week
an additional request to audit the DNR’s fleet came from Representative Dan Meyer. While Roessler and
Jeskewitz agree that an audit is merited, they believe it should be expanded and have worked with the
LLAB to draft an audit scope memo to bring before the Joint Audit Committee that is as broad as possible to
encompass all issues surrounding the State’s vehicle fleet. :

SENATOR ROESSLER REPRESENTATIVE JESKEWITZ
FO. Box 7882 » Madison, Wi 53707-7882 PO. Box 8952 » Madison, Wi 53708-8952
(608} 266-5300 # Fax (608) 266-0423 {608} 266-3796 » Fax (508) 282-3424



“ believe there are legitimate concerns with the organization and authorization of the state car fleet and we
need to get to the bottor of this issue. I want to ensure that all these cars are needed, energy efficient,
appropriate for the type of state employee user, and ultimately that taxpayer dollars are not being
inappropriately expended on cars for state employees,” Roessler stated.

“If we are going to do an audit I want it to be a thorough inventory and assessment of the entire state car
fleet, not just the DNR’s,” added Jeskewitz. “We cannot afford to be providing unnecessary cars o state
employees and we must assure taxpayers that they are not subsidizing the personal use of state vehicles.”

The audit of the state fleet would include: |

an analysis of the number of vehicles owned and leased;
a review of the specific types of vehicles, such as sedans, sport utility vehicles, and trucks;
an assessment of how the total number of vehicles needed is determined;
areview of bidding procedures used in purchasing and disposing of vehicles;
a review of how decisions to personally assign vehicles are made and monitored, including how
agencies determine whether it is less costly to pay employees mileage for use of their own personal
vehicles rather than to purchase state vehicles;
e a determination of the extent to which state employees have reimbursed the State for personal
mileage on state vehicles and whether existing policies appropriately limit the personal use of state
o wehicles; . _ _ _
o areview of the cost effectiveness of current maintenance processes, both those performed in-house
and those contracted to outside vendors; and
e areview of best practices for fleet management used by other Midwestern states.

The public hearing before the Joint Legislative Audit Committee will start at 8:30 a.m. on Tuesday, May
4,2004. The LAB audit of DNR’s Air Management Programs will be first on the agenda followed by
Committee consideration of the request to audit the State’s vehicle fleet.

i




WISCONSIN STATE LEGISLATURE

Joint Audit Conunitter

¢ Committee Co-Chairs:
State Senator Carol Roessler
State Representative Suzanne Jeskewitz

April 26, 2004

Mr. Scott: Hassett, Secretary
Depamnent of Natural Resources
101 South Webster Street, 5™ Floor
Madison, Wisconsin 53703

Dear Mr. Hassett:

The Joint Legislative Audit Committee will hold a public hearing on Legislative Audit Bureau report 04-1,
An Evaluation: Air Management Programs on Tuesday, May 4, 2004, at 8:30 am. in Room 411 South of
the State Capitol.

* As this-report relates to the activities of the Department of Natural Resources, we ask that you and

- ‘appropriate members of your staff be present at the hearing to offer test;meny in'response to the evaluation”

findings and to address questions from committée members. Please plan to provide each committee
member with a written copy of your testimony at the hearing.

To confirm your participation in the hearing, please contact Ms. Karen Asbiornson in the office of Senator
Carol Roessler at 266-5300.

Sincerely,

Senator Carol A. Roessler, Co-chair
Joint Legislative Audit Committee Joint Legislative Audit Committee

Enclosure

ce! Janice Mueller
State Aunditor

SENATOR ROESSLER REPRESENTATIVE JESKEWITZ
RO. Box 7882 » Madison, Wi 53707-7882 PO. Box 8952 « Madison, W1 53708.8952
(60G8) 266-5300 » Fax (608} 266-0423 {608) 266-3796 » Fax {608) 282-3624




Air Management Programs

Legislative Audit Bureau
May 2004

Overview

¢ DNR administers air management programs
to regulate the emission of pollutants

¢ 2,219 utilities, factories, and other
stationary sources are regulated by DNR

¢ There are two separate permitting programs
- Operation permit program
— construction permit program




Changes in Air Quality

¢ There are six criteria pollutants regulated
under federal law: sulfur dioxide,
particulate matter, carbon monoxide, ozone,

nitrogen oxides, and lead

& EPA determines areas failing to meet
federal standards to be in “non-attainment”

& Over time, 10 areas of the state have come
into compliance for various pollutants

Ozone Non-attainment Areas

[Careas in Altainment
B3 Existing Noror-Aftainment Areas
New Mon-Atiainment Areas




Hazardous Air Pollutants

¢ Federal law regulates 188 hazardous
pollutants

¢ Sources must be regulated if they emit:
— 10 tons of any single pollutant; or
~ 25-tons of a combination of pollutants

¢ Wisconsin exceeds federal law by

regulating 293 additional hazardous
pollutants

Pro gram Funding

¢ Funded with three primary sources:
— Emission feeg
— Federal grants
— Construction permit fees
¢ Revenues increased from $14.9 million in
FY 1996-97 to $19.3 million in FY 2002-03

¢ Authorized staffing levels decreased from
200 FTE to 184 FTE over this period




Emission Fees

Rate per Ton
$36.00

£35.00 oo

£34.00 - o

FIZQ oo
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§30.00 4

$29.30
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Issuance of Operation Permits

¢ Through June 2003, DNR issued permits for 51
percent of 2,219 facilities:
— 64 percent of federally required major permits
— 74 percent of federally required synthetic minor permits
~ & percent of state-required minor permits
& Federal law required permits be issued to all major
facilities by March 1998
& Through June 2003, only 64 percent were issued

& Southeast Region has the biggest backlog, with
only 45 percent issued




Streamlining
Operation Permits

¢ 2003 Wisconsin Act 118 made a number of
changes to streamline the permitting process .

¢ DNR has no deadlines for issuing synthetic minor
Or minor permits

* We recommend:
- Streamlining permit requirements for minor sources
— Assigning more staff to permits in the Southeast Region

— Assessing options to reduce staff time spent on permit
modeling
— Encouraging electronic submission of permits

Construction
Permit Program

¢ Time limits for issuance are specified in
state law

¢ DNR does not adequately track the time
taken to issue construction permits

¢ Deadlines were met in 86 percent of cases

¢ 29 percent backlogged for at least two years

¢ Act 118 reduced by 30 days the time
allowed for DNR to issue permits
10

A mm&w\giw Soosy

m\m&ﬁ\ |

WS

\



Enforcement Efforts

o Number of facilities inspected dropped from
470 in FY 1994-95 to 276 in FY 2002-03

¢ 15 percent of facilities have never been
inspected

¢ DNR does not consistently follow its own
or federal enforcement policies

+ DNR met a 60-day policy in addressing
violations in only 76 of 125 cases

11

Deficiencies in
Program Management

& 71 facilities did not apply for operation permits

¢ Unclear why 175 facilities may be exempt from
permitting requirements

& 113 completed operation permits were not issued
& 49 facilities did not apply for renewal permits

+ 232 facilities did not report emissions or pay
fees

o 11 facilities were incorrectly billed $21,000
« 13 facilities were not billed $27,000 they owedl2




TO: Joint Committee on Audit

FROM: James Buchen, Vice President, Government
Affairs

RE: LAB Report on DNR Air Management

Programs

DATE: May 4, 2004

Thank you for the opportunity to offer the comments on this
important Legislative Audit Bureau report on state air
management programs.

The manufacturing community has long been concerned about
management of the DNR Air Bureau, its inability to issue timely
permits, and the importance of permitting activities to economic
growth of our Manufacturing economy. While this concern has
existed for some time, a 2003 survey of Wisconsin CEOs
showed regulatory climate, for the first time ever, surpassing tax
climate as the top issue for Wisconsin business.

In particular, air construction permits have an important link to
job creation. Because companies must secure construction
permits before proceeding with project construction, before they
can install a piece of equipment or even put a shovel in the
ground, delays can and do cost jobs. Long delays encourage
investment in facilities outside of Wisconsin. Simply put, timely
air permits rank amongst the top public policy concerns for
Wisconsin manufacturers.

A little more than a year ago WMC wrote the Joint Audit
Committee Co-chairs recommending this audit. At that time,
industry expressed a concern about Air Bureau priorities and
policies, and recommended the non-partisan Legislative Audit
Bureau conduct an objective third-party review. Unfortunately,
the audit confirms many of the concerns Wisconsin industry has
expressed for the better part of a decade:

» Wisconsin is the slowest state in the region at issuing
permits and one of the slowest in the country.

» Construction permits, in particular, have not been issued
in a timely manner; the audit sample shows 29.2 percent
of permits were not issued after 2 years.

» Past Air Bureau priorities have been new, state-only rules
and regulations instead of issuing permits.



* DNR resources are not the basis for lack of timely
permits- Wisconsin emission fees are on par with, even if
calculated differently than, emission fees in surrounding
states.

 Lack of reasonable financial accounting lead to
misapplied fees, commingled funds lack of an ability to
adequately track funds.,

» Lack of past program accountability lead to lost permits,
completed permits not being issued and inappropriate
permit requirements,

In the same week this audit was released, the U.S.
Environmental Protection Agency (EPA) issued a Notice of
Deficiency (NOD) for Wisconsin’s title V federal operating permit
program. The conclusions in the NOD mirrored those of the
LAB in several ways. That is, EPA’s concemns over operating
permits are similar to industry’s concerns about the construction
program- lack of timely permits and title V fees going towards
non-title V activities. While construction permits are more
important from an economic development perspective, the NOD
still raised significant concerns for industry. EPA indicates DNR
has not yet answered EPA questions about funding levels.
Given Wisconsin’s comparable fee fevels, DNR must better
answer the question of how it manages resources before the
question of additional funds should even be broached.

The Legislature and the Governor have shown great leadership
in their passage and signature of 2003 Wisconsin Act 118; also
known as the Job Creation Act. This new law modifies Chapter 285
to help assure timely permits, and otherwise streamline and
consolidate administrative hurdles impeding business
expansion. None of these components lower environmental
standards - business must still meet all applicable emission
standards — but they do reduce unnecessary red tape and related
delay and costs companies face when trying to expand or locate in
Wisconsin. WMC agrees with the conclusion of LAB that Act 118
will help address concerns raised in the audit report.
Implementation of this Act is critical to the success of the air
management program.

DNR Secretary Scott Hassett has also made streamlining the
permitting process a top priority for his agency. We commend
him for launching the DNR's Air Permit Improvement Initiative.



WMC has reviewed an early draft of the initiative’s targets and
objectives and they appear to be appropriate. WMC will
participate in the implementation of DNR's work plan and will
plug manufacturers into the key workgroups set up to address
concerns and implement the streamlining objectives.

At Business Day in Madison this year, Governor Jim Doyle
noted that the state needed a culture change that recognizes
that “issuing a permit is a good thing”. Industry agrees.
Unfortunately, members who work with the DNR at a facility
level indicate that despite the efforts of DNR leadership, that
view is not shared by all within the agency. While we believe
there is a commitment at the top of the agency to make this
program work, it is time for the DNR to start showing results
sooner rather than later. '

To improve the permitting program, WMC recommends several
important courses of action:

L. Act 118 must be implemented quickly and in the spirit
with which it was written.

* The DNR should use the new tools of registration and
general permits contained in the Act and develop these
“off the shelf” permits quickly. The more companies
that utilize these new permits the fewer the resources
DNR must spend on negotiating permit minutiae.

» DNR shouid immediately act to implement Act 118
requirements exempting small emission sources from
permitting altogether.

» DNR should utilize the construction ban waiver process
provided for in Act 118 to avoid delays in employing
capital that creates jobs. DNR has already established
a process of waiver review that results in denial of
nearly every request.

* DNR should show the committee and the public how it
is meeting new deadlines for permit completeness
determinations and major source operating permits.

ll. Wisconsin needs to adopt sensible New Source
Review (NSR) reforms.



These reforms should be consistent with the new federal
program and allow companies to avoid cumbersome “paper
permits” that cost companies time and resources but do
nothing to improve air quality. Despite negotiations
continuing for the better part of a year, there is no agreement
yet between the DNR and industry on key components of
NSR.

lll. Wisconsin should develop a “facility-wide” permit
program.

Under this permitting model, currently being implemented in
Minnesota and other states, construction permits are issued
as modifications to operating permits rather than separate
permits altogether. This system cuts down on paperwork
and administrative requirements. While there may be a
Legislative solution to this issue, new law is not necessarily
needed to develop such a program.

IV. DNR’s Air Permit Improvement Initiative must show
results and successes sooner rather than later.

Despite stated leadership at the top within DNR, DNR must
show success, at the local, facility level in its attempts to
streamline. DNR must not only send the message that
permitting is a priority it must expect staff to produce results.

V. DNR Should respond to the EPA Notice of Deficiency
in a manner that clarifies it has adequate resources to
run the title V program.

The NOD clearly indicates DNR has not provided EPA with
appropriate documentation to conclude it has adequate
funding levels to fund the program. Because Wisconsin
currently meets the federal presumptive minimum fee level,
the question of adequacy should be answered easily.

VL. Implement Audit Report Recommendations

We believe that the recommendations contained with the
audit are generally sound, and should be implemented by
the department.

Further, WMC has several recommendations for the legislature
to assist in its oversight responsibilities for this program




A. The Audit Committee should adopt Audit
recommendation requiring DNR report to this
committee in September on program progress.

The audit recommends DNR answer a series of nine
questions in that September report. In addition, the
committee should ask additional questions to be answered
at that time:

» What is the status of the title V program, and how is the
DNR meeting its goal of issuing title V permits by
January 2005? How is the DNR assuring quality
permits are being issued under this tight timeframe?

* How is the DNR implementing Ch. 285 provisions of
Wisconsin Act 1187 How many registration permits,
new general permits and exemptions has it issued?
How is it issuing construction ban waivers and is the
DNR meeting new deadlines for completeness
determinations and issuing major source permits?

o What is the status of implementing New Source Review
reforms and a facility-wide permit program?

B. The committee should require the DNR to provide it
with an advance copy of the agency’s expected June 4
response to the EPA NOD.

The questions raised in the NOD include policy questions for
the Legislature in addition to technical questions for the
department. In particular, the question of the adequacy of fee
levels should be answered in coordination with the Legislature.
In addition to the written response, the committee should ask
DNR to submit all of the supporting documentation DNR
intends to provide at EPA in that submittal.

C. The Legislature should engage the DNR in a
discussion of its Information Technology needs.

DNR is expected to request nearly $2 million in expenditure
authority from the construction permit account for a new
electronic permitting system. The audit points out the need for
DNR to improve its information systems. While WMC agrees
that IT could be an important piece of the Air Bureau puzzle,



significant questions need to be answered before these funds-
paid by manufacturers- should be spent in this way.

A particular concern is that the permitting program might not
be “fixed” before the IT system in place. Laying a good IT
system over a bad permitting process is akin to putting a
Mercedes Benz engine in Yugo frame. So, before industry
can support this expenditure, DNR will need to demonstrate
clear progress in its streamlining efforts.

Thank you again to the Joint Audit Committee for directing this
audit. We believe the findings will help the DNR and the
Legislature develop strategies to improve Wisconsin’s air
management programs and therefore improve our economy.



Testimony for Secretary Hassett
Joint Legislative Audit Committee — Air Management Program Audit
May 4, 2004

Opening Comments: :
Agree with Report Findings - The Department is in substantial agreement with the recommendations.
We appreciate the level of effort by the Audit Bureau staff and the open communications we had with

them during the process,

Permit Program Streamlining is Underway — Even before the completion of the audit we initiated a
comprehensive streamlining project, the Air Permit Improvement Initiative (APII). This initiative, started
in June 2003, will result inn a streamlined air permit program being implemented in 2005. This initiative is
atwo pronged approach, including streamlining the permitting process for eperatzou and construction
permits in the Air Management Program, and retooling Wisconsin's new source review regulations in
light of the federal changes in this area. This initiative positions us well to address recommendations in
the audit report, implement the provisions of 2003 Wisconsin Act 118 and achieve the Governors’ Grow
Wisconsin vision for an efficient and effective air permit program.

Federal Operation Permit Backlog will Be Eliminated This Year ~ We are on target to eliminate the
backlog of Federal Operation permits by December 2004. In October 2003, we redirected resources to
address the operation permit backlog while maintaining an efficient construction permit program.,
Resources were made available by eliminating or reducing certain air management program activities and
deploying them to this work. [Eliminated Activities— biomonitoring, 17 ambient monitoring sites,
visible emissions school, climate change policy analysis (global warming & greenhouse gases) and
forecasting particle pollution levels. Reduced Level of Effort- small source compliance and
enforcement, non-Title V 'complaint follow»up, mercury modeling & policy analysxs ozone policy
analysis, air toxics policy analysis, stack emission testing and asbestos}.

Response to Recommendations - Actions have already been taken to address many of these
recommendations and plans are underway to ensure we completely address all of the recommendations.
We will report on our progress in the report to the Joint Audit Committee by September 1, 2004. Today, I
can share an initial status report with the comﬁemmmmmssmg

report recommendations.

Issues of Concern:

Audit Covered a Limited Review Period - The report focuses on a limited snapshot of time. Over the

~ last ten-year period (1993 ~2003), Wisconsin's Air Management Program has actually lost 20% of its
staff resources (vs. the 8.1% decline documented in the period of time covered in the LAB report}. This

level of resource reduction has presented substantial management challenges for the program.

Program Priorities Favored Construction Permits — Previously, the program very consciously placed a
high priority on construction permits versus operation permits in order to support industry and economic
needs in the state. The Department attempted to balance issuance of the largest federal operation permits
first, kept current with operation permit renewals and included federally enforceable state operation
permits. In order to meet the need to eliminate the operating permit backlog, we have temporarily made a
significant reduction in renewals, federally enforceable state operation permits and compliance activities.



The Construction Permit Program has Been Effective - Throughout this time, the Air Management
Program has maintained a highly effective construction permit program. As noted in the audit report,
Wisconsin’s length of time in processing a new construction permit is less than half the time of the
national average as measured by EPA. The Air Management Program has consistently given priority to
its construction permit program to support industry growth and development. The long tumaround times
for the 40 permits cited in this report are for reasons beyond the control of the air program and were often
at the request of industry. The Air Management Program focused on being customer service oriented by
putting apphcatmns on hold for industry, when requested. This was done consciously and the Depaxtment
does not view this as a failure in management.

EPA’s Notice of Deficiency is a Significant Related Issue — In February 2004, EPA issued Wisconsin a
Notice of Deficiency for the implementation of the state’s Title V permit program. EPA is also concerned
with our rate of issuing federal operation permits and questions the adequacy of program funding. We
will need to address EPA NOD in a timely manner to avoid sanctions that could include reduced highway
funds, more barriers to industry growth in nonattainment areas and EPA assuming the federal permit
program from Wiseonsin. However, we have a detailed strategy to address the NOD and believe most, if
not all, issues can be readily addressed.

Program Resources Have Been Depleted - Over the past 7 years, Air Management Program staff has
decreased by 35 full-time positions. On October 6, 2003, the Air Management Program restructured its
programs and reassigned staff as a result of budget cuts, Title V funding requirements, and the need to
align our limited resources with the available funding sources.

Closing Comments:

» The Air Management Program staff, work activities and funding sources are now better aizgned
Resources have been redeployed to address the federal operation permit backlog this year.
Streamlining of the construction and operation permit programs is well underway, We are
implementing streamlining improvements as we develop our comprehensive improvement plan.

e EPA’s Notice of Deficiency must be addressed within 18 months to avoid potentially significant
sanctions. Adequacy of funding to support the Title V Program and issuance rate of operation
permits are the principal concerns in this notice. We have and will continue to work closely with
stakeholders in addressing the solutions to these issues.

+ Many of the audit recommendations speak to improving our management systems. The Department
intends to submit a 16.515 request in the near future for funding to develop an IT-based permit
system and upgrade our data management systems. This system will significantly: reduce permit
processing time; improve the consistency of permitting decisions across the state, and increase
facility’s knowledge of permit requirements and permit status.
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Air Management Program Legislative Audit Report Recommendations
Status Report
May 4, 2004

1.

Correct annual emission fees biliing errors.

e Determine which of the 232 facilifies are required to report emissions and ensure that these
facilities pay the appropriate fees.

* Refund emission fees to the 11 facilities that should not have been billed.

+ Establish procedures to ensure that all facilities are billed appropriately in the future.

The Depaﬂmant,g!m&jnmﬂew the 232 facmt:es that appfied for operation permits but had
not reported or paid emission fees to verify they are exempt from reporting. When 2003
emission fee statements are prepared this spring we will verify which facilities need fo report
and pa y fees.

Rafund checks have been issued., A system has been developed to ensure the permits
database and emission. Inwntory database is cross-checked before sending out statements.
As a result, all permit holders will receive correct billing information and we will not send bills
to those whom don't need them

Assngn addxtional permrt engsneers to issue operation permnts in the Southeast Region.

*  Assign additional permit-engineers from other regions to work on issuing permits in the Southeast
Region to help eliminate the backlog.

The Department has assigned approximately half of the remaining operation permit reviews to
staff that are located outside the Southeast Region to ensure that we eliminate the backlog by
the end of 2004.

-_Further streamime the aperat;on per;mt pmgram

. Streamlme permuttmg requarements for those minor air poliutlon sources that wm continue to be

required to obtain permits under recent revisions to state law.

« Assess options that would reduce the amount of staff time spent on modeling, including allowing
facilities to. performn their own modeling, or eliminate requirements for minor permits.

» Evaluate the amount of information contained in permits and preliminary determinations, with the
goal of eliminating duplicate calculations, reducing the repetition of administrative code language,
and simplifying descriptive ianguage that duplicates information found in the permit application.

» Encourage facilities to submit electronic permit applications to facilitate accurate data entry into
DNR'’s information system.

The Department launched the Air Permit Improvement Initiative (AP} in June 2003 to simplify
and streamline both the operation and construction permit programs including exploring
alternatives to traditional permit approaches. This work is underway with a final completion
date of December 2005 for impiementation of all improvements. APl will inciude the
following key elements:

a. Clarification of when, where and who should do air quality modeling.
b. Simplifying the language and detail required in preliminary determinations and permits.
¢. Development of an IT system that will support (pending funding approvali):

1. Electronic submittal of permit applications
2. More accurate and timely tracking of who submits or should submit applications and
the progress of each review.



3. Determination of which facilities and projects should be exempt from permits.
4. Timely notification and follow through of permit renewals.

4. Ensure facilities have properly applied for permits.

« Verify which facilities have failed to submit permit applications as required and take appropriate
action.

« Determine which facilities have appropriately submitted applications but were not placed into the
permitting process or assigned to a permit engineer.

« Document which facilities are exempt from permitting requirements and the specific reasons for
an exemption.

Using approaches developed in consultation with the Legisiative Audit Bureau; the Air
Management Program can now consolidate data from its separate and distinct databases to
verify whether facilities that submit application fees have applied for operation permits. These
new approaches will also exclude from the Department’s billing procedures those facilities
that are exempt from operation permit requirements. The Department plans to integrate the
data in these systems in the future, making it even more automated and more efficient.

The Department is aiready in the process of verifying the application status of each of the 71
facilities that the Legislative Audit Bureau identified as needing to apply for an operation
permit. Responding to another audit finding, the Department is verifying the application status
for additional 175 facilities that the Department had identified as exempt from operation permit
requiremnents but had not documented. The Department will fully document its findings.

5. lssue completed permits.

« Review the 113 facilities whose permits have been through the public comment process, to
determine whether the permits can be issued or whether additional work is needed because of
the delay in issuing the final permit.

« Develop a procedure to frack permits throughout the process to ensure that permit engineers are
heid ‘accountable for finalizing permits. - - SR

For federal operation permits that have previously gone through a public comment process
we have made staff assignments to get these permits issued by December 2004. We will
establish a priority for completing those that remain.

6. Ensure facilities apply for renewal operation permits.

« Review the facilities that have not applied for renewal permits to determine whether they are
required to submit renewal applications.

« Implement a procedure to ensure permit engineers notify facilities whose permits are due to
expire so facilities can submit appropriate renewal permit applications in a timely manner.

Correspondence will be going ouf to each delinquent permit holder in May 2004. This will
allow us to develop an up-to-date list of renewals needed that includes sources that the
Legislative Audit Bureau identified and those that may have become delinquent since the
close of the audit period. We will also have a notification system in place in June 2004 that
will inform permit holders that have a permit expiring in the near future and that a timely
renewal application is needed.

7. Revise the expedited review process for construction permits.
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+ We recommend that the Department of Natural Resources revise its expedited review process in
order to avoid situations where delays caused by the applicant hinder DNR's ability to meet
expedited review deadlines.

The Department plans to promulgate a rule revision to provide that the time taken for an
applicant to publish the notice of the Department’s determination is not included in the review
time for an expedited permit. In the interim, we will be notifying sources that have requested
expedited review that the clock is considered to stop while we wait for them to have the
noticed published.,

Further streamline the construction permit program.

+  We recommend, as part of the current air permit improvement initiative, the Department of
Natural Resources re-evaluate the potential of implementing streamiining recommendations
made by its 1988 workgroup.

The Air Permit Improvement Initiation {APIl) will evaluate both the operation and construction
permit programs. This effort has completed its data gathering activities and is now engaged
in developing process improvement approaches. The Department is looking at the entire
construction permit program, in light of the changes made by 2003 Wisconsin Act 118, and
will implement changes to be more efficient and effective.

improve the facility inspection process.

+ Develop a plan to ensure all facilities that have never been inspected are given a higher priority in
future years.

» Require changes in the list of facilities to be inspected in each region to be reviewed and
approved by central office personnel, to better ensure that statewide priority facilities are
inspected in a timely fashion.

* Regularly monitor and report progress of each regional office in completing its specific facility
inspection goals throughout the fiscal year.

We have an effort under way (and nearly complete) to reconcile all air management program
databases to improve our list of facilities subject to the EPA inspection policy, and to identify
facilities that have closed. This list will then be used as the basis for targeting those facilities
that need inspection. Work plans for regions in the coming fiscal year will be established
based on this updated list. We have improved our inspection tracking system to assist in
monitoring progress and changes to the agreed inspection list. Quarterly review by managers
will be conducted to allow us to meet inspection goals.

improve compliance with federal policy for high-priority violations,

+ We recommend the Department of Natural Resources comply with federal policy and develop
procedures to track, on a case-by-case basis, compliance with the 60-day notice of violation and
270-day resolution standards.

We have begun investigating how to track conformance with the EPA 60-day NOV and 270-day
case resolution standards. This requires interaction with an EPA database and will require
further work. We anticipate being abile to improve tracking beginning in July 2004.

Improve the compliance certification process,
+ We recommend the Department of Natural Resources implement procedures to more accurately

track compliance certification submission dates and that it consistently follows its enforcement
policy regarding timeliness of compliance certification reports.
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in July 2003, Air Management compliance staff in the regions began entering compliance
certification data directly into the central compliance database to improve the timeliness of
data entry. A policy for dealing with portable sources {which may move from region to
region) Is currently under development. We have identified structural problems within the
database that are causing problems in tracking delinquent compliance certifications, but we
will likely not be able to correct this until sometime in FY "05. We have implemented a
temporary "work around” until the database can be modified, and have begun providing data
on delinquent certifications to regional supervisors on a quarterly basis. The need fo track
and respond to compliance certification submittals has been highlighted via e-mail to regional
supervisors and compliance staff, and the existing program guidance on enforcing delinquent
compliance certifications was redistributed to reinforce its importance.

identify after-the-fact permits and take appropriate enforcement action.

e We recommend the Department of Natural Resources develop procedures to accurately identify
all after-the-fact permits issued, determine if regional permitting staff are informing compliance
staff of these permits, and determine if compliance and enforcement personnel are following
DNR’s guidelines for enforcement of after-the-fact permits.

We have added a p’rovisibn to our tracking system to identify after-the-fact construction
permits so now they can be easily identified for compliance follow-up.

Establish additional performance measures.

s We recommend the Department of Natural Resources establish additional performance
measures that facilitate the assessment of program outcomes, such as improvements in air
quality, program efficiency, and timeliness of permit issuance, including measures of the extent to
which:

Statutorily mandated construction permit time lines have been met;

The 20-day and 15-day deadtines for information requests for construction permits have been
dmety T e e

DNR refunds application fees when it fails fo meet construction permit timeliness deadlines;
The proper facilities have been billed for emission fees annually;

Construction permit expedited review deadlines have been met;

The amount of poliution emitted into the air has been reduced,;

Wisconsin's air quality has improved;

Compliance inspections have been completed with appropriate frequency,

Appropriate enforcement actions have been taken against facilities that faif to meet
comphiance certification deadlines; and

High-priority violation timeliness standards have been met.
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For the majority of these measures we have systems in place to capture the information
requested and will incorporate these measures into a quarterly review. We will take steps to
have all the recommended measures in place by September 1, 2004.

improve its data system.

« Develop a manual for its database that clearly explains staff responsibilities for entering and
maintaining database information.
Provide training to staff who are responsible for entering information.
implement procedures to improve data quality, including limiting the number of staff who have
authority to enter and modify information and implementing procedures to ensure consistent data
entry.

« Develop procedures for regularly reviewing information contained in the database to identify data
problems.



*  Work toward eliminating duplicate and unnecessary fields to simplify database use.
* Improve integration of existing data systems.

An effort is currently underway to develop plans and cost estimates for integrating the various
Air Management Program data systems. Assuming funding is approved, the data integration
project in the APl will provide staff and supervisors with the tools needed to better manage
compliance and enforcement resporisibilities.

We wholeheartedly concur with the audit report’s recommendation to improve our data
systems. Our data systems were designed over a decade ago as stand-alone systems. They
have been incrementally modified over time, as funding has allowed to meet Department
hardware and software standards. Recent budget reductions will impact information
technology staff Department-wide. This may impact our ability to implement the audit report
data systems recommendation. '

15, Report to the Joint Audit Commiftee by September 1, 2004, for foltow-up.

* *_The number and type of facilities that should have been reporting emissions data to DNR but

were not,

¢ The procedures it has developed to ensure that all facilities will be billed appropriately in the
future.

» The number and location of facilities that have not applied for initial or renewal operation permits,
as required.

* The number of applications for operation permits that were not properly recorded or assigned for
review, as well as the reasons for these oversighis.
The status of permits that completed the public comment period that were never issued.
The number and type of enforcement actions it plans to take against regulated facilities it finds
have failed to submit required applications or emissions data,

¢ lts plans to reallocate staffing resources to address backlogged permits, as well as the
anticipated effects of these changes.

* The extent to which it plans to implement the permit streamlining recommendations made byits
1998 workgroup. . " Ritae o S :

* How it will ensure that inspection frequency goals are met, and all facilities inspected.

Data collection and tracking systems are in place to capture this information to include in our
September 1, 2004 report.




