Date: September 9, 2003

To: Senate Committee on Agriculture, Financial Institutions and Insurance
Assembly Committee on Insurance

From:  Senator Dale Schultz
Subject: Senate Bill 238 and Assembly Bill 487

Wisconsin’s medical liability system is considered a model, especially in the 44 states that term
their medical malpractice situation “a crisis”. What those other states envy is the Wisconsin Patients
Compensation Fund.

Many of you have learned a lot about the Fund since Governor Doyle’s budget proposal to take
$200 million from the Fund. To him, a raid of the Fund was justified to help close the $3.2 billion budget
deficit.

Representative Ladwig and I did not agree with him. We worked hard to ensure that the money
would stay in the Fund in order to provide enough compensation to those wrongfully harmed by a health
care provider. And we are continuing to do so by introducing SB 238 and AB 487.

The way the statutes are currently written, fees paid under Wis. Stat. 655.27(3)(a), which are the
assessments that health care providers pay into the Fund, are to be “held in trust for the purposes of this
chapter.” While discussing Doyle’s proposed raid on the Fund earlier this year, there was much debate
over what the actual “purposes” of Ch. 655 were.

These two bills will clarify the original intent of the Fund. The bills state that the purposes of the
Fund are to curb rising health care costs by financing part of the liability incurred by health care providers
from medical malpractice claims. It is to be used exclusively for the benefit of health care providers and
claimants and explicitly states that the Fund may not by spent for any other purpose of the state. This
legislation also changes the name of the Fund to the “Injured Patients and Families Compensation Fund”
to more accurately reflect its real purpose.

The main issue at stake is the protection of patients that are injured. We must ensure that funds
are available to adequately compensate those that have been harmed. The money is for victims of
medical negligence. It is not a cookie jar of one-time revenue. To view it as a source for quick cash is
irresponsible.

In most states, malpractice insurance costs are sky high, because they have no fund like
Wisconsin’s in place to compensate patients. As a result, all health care consumers pay a price when
doctors pass insurance costs on, stop providing services like delivering babies, or leave for a state with
reasonable insurance costs. I believe this legislation is one step that we can take to help try to keep the
health care system in Wisconsin reliable and affordable.

Thank you.

State Capitol, P.O. Box 7882, Madison, W1 53707-7882
OFFICE: 608-266-0703 « HOME: 608-647-4614
E-MAIL: Sen.Schultz@legis.state.wi.us » CALL TOLL-FREE: 1-800-978-8008
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Senate Committee on Agriculture, Financial Institutions

and Insurance
Room 18 South State Capitol, PO Box 7882, Madison WI 53707-7882
(608) 266-0703

Senator Dale W. Schultz, Chairman

With the hour of (state hour) having arrived, I call the Senate Committee on Agriculture,
Financial Institutions & Finance to order.

I WOULD ASK THAT ALL CELL PHONES AND PAGERS BE TURNED OFF DURING
THIS HEARING.

The Clerk will call the roll.

If all members are not present, say;

As a courtesy to other members of the committee who are delayed or have other hearings they
must attend, the Committee will keep the roll open so those members can have their vote
recorded.

This is a public meeting, which has been duly noticed according to Senate rules. Copies of the
agenda are available at the entrance or from the Senate Sergeant at Arms staff.

I am Senator Dale Schultz the Chairman of the Committee, to my left is the Legislative Council
Staff (Indicate Name) and to my right is my Committee Clerk (Indicate Name).

This is a public hearing, which affords the Committee members the opportunity to take
testimony from the public, state agencies, and others interested in matters before the committee.
If you wish to testify or be recorded on a matter before the committee today, please complete one
of the Senate Hearing Slips available at the table at the back of this room. The slip allows a
number of options for having your position recorded. If you wish to speak or be recorded on an
issue, please make certain that you check the appropriate box on the slip.

Please fill out the slip completely and legibly including your full name and address. Give the
completed form to the Sergeant at Arms staff, who will deliver it to the committee clerk. If you
have documents or materials you wish to have distributed to the committee, those also should be
given to the Sergeants staff that will make certain the committee members receive copies.

The first item on the agenda is:
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Seeking Shelter

HRIS MAGIERA'S ENLIGHTENED

moment came, no surprise,

when his malpractice insurance

was up for renewal, in July 2002.
The Cleveland gastroenterologist learned
then that he and his wife, a general sur-
geon, were about to be torpedoed by
tripling malpractice premiums.

“The overall trend was going to be
absolutely disastrous,” says Magiera, who
was already paying $26,000 a year for lia-
bility coverage. “My wife’s was going to be
renewed at $33,000, but her agent told her
within a year or two, even with her stetling
record, she would be victimized like every-
one else.” And it wasn’t just hearsay—he
knew. Some general surgeons in the state
were already forking over $100,000 a year

“for liability coverage.

Unwilling to take such a huge knock,
Magiera says the two decided it was time
to “get off the Titanic” before it “hit the
iceberg.” In February the couple left
Ohio for good and moved to Wisconsin,
which the American Medical Associa-
tion has designated as one of six “safe
states” for malpractice insurance.

The Magieras appear to be part of a
growing trend—physicians bailing out
on their home states due to crushing
malpractice insurance premiums and
heading for the calmer liability climate
of Wisconsin. With states such as Penn-
sylvaniia, Ohio and Nevada, to name a
few, reeling from the malpractice crisis,
anecdotal evidence suggests that Wis-
consin is enjoying a higher influx of
physicians including specialists that it
might not normally see.

Whar makes Wisconsin so desirable
to physicians? For one, the Wisconsin
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Physicians are increasingly picking up roots and
heading for the calmer malpractice liability insurance
climate of Wisconsin. But just how long can the state

remain a haven from the storm? BY MICHELLE ROGERS

Patients Compensation Fund, estab-
lished in 1975, which providers pay
into for catastrophic coverage beyond
their primary insurance—and tort
reforms. In 1995, the state passed a law
that today puts a $410,000 cap on
noneconomic damages. Both have
served to stabilize the medical liability
insurance market and keep premiums
down, observers say.

Magiera, who joined a five-physi-
cian practice in Wausau in March, says

@ SAFE HAVEN, In February, Chris Magiera
and his wife, both physicians, uprooted their
life in Cleveland and began practicing in Wis-
consin to escape skyrocketing malpractice
insurance premiums in Ohio.

premiums for him and his wife now
top out at around $12,000 and $20,000
a year, respectively.

Had the couple waited even a year to
leave Ohio, along with their premiums
most likely doubling, Magiera says their

Daily healthcare news at: www.healthleaders.com/news

i

MIKE ROEMER - GETT

i




tail coverage—insurance that covers
future lawsuits against the two—would
have shot up as well. Tail coverage in
Ohio runs two-and-a-half times a
provider’s annual insurance premiums,
says Magiera. As it was, he and his wife
paid $45,000 and $75,000 respectively to
leave the state, much less than some of
their colleagues. “Some poor obstetrician
with a $250,000 annual premium would
have to cough up $750,000 just to leave
Ohio,” quips Magiera.

Many others appear to be joining the
Midwest journey. “We have had a number
of specialty physicians seek out Wisconsin
specifically for the malpractice climate,”
says Paul Summerside, M.D., chief med-
ical officer of Green Bay-based BayCare
Health Systems LLC, an 85-specialty
physician group. In the last year alone, he
says, the practice has brought on four

Visit our Welbr site to read previously
published articles about the malpractice
insurance crisis:

based Aurora Health Care—will pay
around $20,000 a year for insurance in
Wisconsin. He leaves behind a partner-
ship in a 10-physician practice and the
home he has known most of his life.
“People are leaving behind 20 years of a
practice. They are pulling their kids out
of high school to go to another state,”
laments Hennigan, who himself is a
father of four.

"WE HAVE HAD A NUMBER OF
SPECIALTY PHYSICIANS SEEK OUT
WISCONSIN SPECIFICALLY FOR

anesthesiologists, an orthopedist and two
emergency medicine physicians, all from
states in crisis. “And we are just one clin-
ic,” he exclaims.

Timothy Flaherty, M.D., immediate
past board chairman of the American
Medical Association and a practicing
radiologist in Neenah, Wis., agrees that
the state is seeing more physicians move
in due to the liability crisis. “We have
had some cross-border migration from
Illinois because Wisconsin is much
friendlier as far as liability,” he says. In
addition, says Flaherty, recruiting efforts
are happening at the academic level.

“Recruiters can actually get doctors
who have lived their entire lives in Penn-
sylvania to move to places like Utah,
South Dakota and Wisconsin, that is how
bad it is,” says 34-year-old Shawn Henni-
gan, M.D., an orthopedist from Scran-
ton, Pa. Hennigan, who in July joined
Green Bay-based Aurora BayCare Med-
ical Center—a partnership between Bay-
Care Health Systems and Milwaukee-
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Only three years into his practice,
Hennigan was paying nearly $80,000 a
year in malpractice premiums when he
left Pennsylvania. While Hennigan
couldn’t say for sure that his insurance
premiums were going to go up, he saw a
very rough climate ahead of him had he
stayed. He says that before he left, his
former group’s insurance carrier, GE
Medical Protective, recently had dropped
40 nonsurgical specialists at a nearby
hospital, had applied for a 30 to 40 per-
cent increase in rates with the state and
was rumored to be for sale.

“So is the writing on the wall? Most of
the insurance companies in the state left
because they aren’t profitable,” says Hen-
nigan. “The statistics are staggering.”

With so much upheaval in states like
Pennsylvania, the climate is ripe for
recruiters. Allen Bilbray, senior director
of recruiting for Irving, Texas-based Mer-
ritt, Hawkins & Associates, a physician-
recruiting firm, says the company is
actively drafting physicians from mal-

practice crisis states to favorable ones
such as Wisconsin. “When we have a new
client in Wisconsin, we will target physi-
cians who have ties to Wisconsin,” says
Bilbray. “We send a personal letter to
physicians who were born, trained or
licensed in Wisconsin who may be living
in a high malpractice state.”

In Ohio, which is considered a crisis
state by the AMA, Magiera says he was
not swayed to remain although a “fairly
good” tort reform bill was passed in fall
2002 that limits noneconomic damages
to $350,000. He estimates that even with
its passage, it would take five to 10 years
before his rates went down.

“The lawyer for my malpractice
company told me that he could not
foresee a time in the future when rates
would go down in the state because
they would have to process all the law-
suits that occurred up until this past
April,” Magiera says. The situation has
gotten so bad, he says, that only four
carriers are left in the state out of a
high of 10 to 12. “In California, they
passed their landmark tort reform in
1975 and it took them 10 years before
rates went down. I don’t have 10 years
left to waste on this.”

While five other states are also con-
sidered safe liability climates by the
AMA—including California, Colorado,
Indiana, Louisiana and New Mexico—
both Hennigan and Magiera say geogra-
phy and past ties to the Midwest played
into their decisions to move to Wisconsin.

AVERAGE MALPRACTICE

But the two physicians, and the many
other providers who moved to the state
to escape malpractice burdens and
thought their worries finally had come to
an end, went through a fretful time this
past spring. Wisconsin Gov. Jim Doyle
laid out a new budget that proposed tap-
ping $200 million from the state’s

Daily healthcare news at: www.healthleaders.com/news
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Fatient Compensation Fund to cover a
$3.2 billion state budget deficit. The pro-
posal, which triggered a heated debare,
was eventually killed in June by the legis-
lature’s Joint Finance Committee.
“Right now there is $600 million
sitting in the patients’ compensation
fund but when actuaries looked at that
money and money pending for awards

shortfall, notes Andrew, who is also
immediate past president of the Wis-
consin Medical Society.

Moreover, say observers, it would
have set up a negative climate for retain-
ing and recruiting physicians.

While the move to poach from the
Patients Compensation Fund, which
provides reinsurance for individual

“"WE HAVE HAD SOME CROSS-BORDER
MIGRATION FROM ILLINOIS BECAUSE

WISCONSIN IS MUCH FRIENDLIER AS

paid out over time, they figured right
now the fund is in a zero-balance

situation,” says Mark Andrew, M.D., a
general surgeon at 49-bed Vernon
Memorial Healthcare in Viroqua.
Had the governor’s proposal passed,
physicians’ and hospitals’ premiums
would have been raised 57 percent
for the next 25 years to cover the
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malpractice cases and kicks in with no
ceiling after the first $1 million is paid
by a provider’s primary coverage, was
eventually shot down, physician
insecurities are up. “With the patient
compensation issue, some of that
insulation has been torn off,” says Fla-
herty, who also chairs Physicians Insur-
ance Company of Wisconsin, which
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Provides Solutions.
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to Temporary Problems.

WHERE PHYSICIANS

2002 Yearly Malpractice Insurance Rates

sells insurance to physicians in the
state and six others. “We also have the
same concerns that are manifested in
other states.”

Steve Busalacchi, spokesman for the
Wisconsin Medical Society, agrees. “I
don’t think there is a question that this is
a wake-up call for physicians who were
comfortable and thinking everything
was okay here.” However, he says, the
fund is safe for now. “The Republicans
completely lined it out of the budget.”

But Hennigan, who for now is enjoy-
ing low rates and a fresh start, isn’t plan-
ning out his retirement in Wisconsin
just yet. “Here is my whole take on this.
It can change or I am going to get out of
medicine,” he says. “The vast majority
of my day-to-day is fantastic, but this
stuff starts chipping away at you and it
becomes very much not worth it.” il

Michelle Rogers is senior writer with
HealthLeaders. She can be reached at:
michelle.rogers@healthleaders.com.
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HEALTH SYSTEM

September 9, 2003

The Honorable Representative Bonnie Ladwig The Honorable Senator Dale Schultz
Room 113 West Room 8 South

P.O. Box 8952 P.O. Box 7882

Madison, WI 53708 Madison, WI 53707-7882

Dear Representative Ladwig and Senator Schultz:

As the co-chairpersons of the Dean/St. Marys Hospital Medical Center Governmental Affairs Committee,
we are writing to thank you for introducing Assembly Bill 487 and Senate Bill 238, companion legislation
relating to preserving the Patients Compensation Fund (PCF) and changing the name to the Injured
Patients and Families Compensation Fund.

As you are both aware, the PCF is one of the main components of our state’s sound medical malpractice
liability system. We have all read about crises in other states, as doctors close their offices because they
are unable to obtain malpractice insurance at an affordable level. Horror stories in Pennsylvania, Nevada
and other areas are too real, particularly if you are facing a high risk pregnancy or require a specialist in
many complicated medical situations.

Wisconsin should be proud to be one of only six states without such a crisis. There is no reason to risk
creating such a problem in our state, even in extraordinary fiscal times. It is our hope your bill will help
prevent future proposals to raid this fund by clarifying the intent of the fund and highlighting its
importance to patient protection. The proposed new name illustrates for whom this fund was established
and is maintained: injured patients and their families.

The physicians and other professionals at Dean Health System look forward to continuing to work with
you to provide the best health care for all of our patients.

Thank you again for advancing your PCF preservation legislation. We look forward to continuing to
work with you and your respective committees.

Sincerely,

/7
Déhnald C. Logan, MD
Chief Medical Officer
Co-chair, Governmental Affairs Committee

eber A PeDaradd | iuo

Robert A. McDonald, MD
Co-chair, Governmental Affairs Committee

CC:  Members, Assembly Insurance Committee
Members, Senate Committee on Agriculture, Financial Institutions and Insurance

Administrative Offices b 1808 West Beltline Highway » Madison, W1 53713 » phone 608.250.1075 5 www.deancare.com



Testimony of
David R. Riemer, State Budget Director
before the
Assembly Insurance Committee & |
Senate Agriculture, Financial Institutions and Insurance Committee
September 9, 2003

| appreciate the opportunity to testify at today's joint hearing of the
Legislature's two Committees with jurisdiction over insurance.

Thank you for giving me the chance to express my views on AB 487 and
SB 238.

| believe that it would be serious mistake to enact this legislation.

Over its 28-year history, the Patients Compensation Fund has built up a
balance of nearly $600 million. According to the "Historical Cash Flow Analysis"
prepared for the year 2001-2002 by the Fund's actuary, Milliman USA, the Fund's
balance last year stood at $591 million. (A copy of the this analysis is attached.) |
don't have 2002-2003 data. But | assume that since the Fund balance has grown
by approximately $30 million every year for at least the last 10 years, the Fund
balance for 2002-2003 is likely to exceed $600 million. If historical trends
continue, the balance will surpass $700 million in a few years.

This remarkable growth in the Patient Compensation Fund balance has
occurred despite the large, dramatic annual reductions in assessments imposed
on providers. There has been much talk about these assessments in the last few
months—about how big they are, and about how they would go up if anything
were to be transferred from the fund. But | suspect that few members of the two
Committees meeting today are aware that, beginning in 1996-97, the Patient
Compensation Fund Board concluded that the Fund was in such good shape that
provider assessments should be reduced—reduced by large amounts, and
reduced almost every year.

In 1996-97, assessments generated at approximately $58 million. The
next year, 1997-98, the Board cut them by about $8 million, to roughly $50
million. The next year, assessments rose by less than a million, but the following
year, 1999-2000, they were cut again, by nearly $2 million, to $48 million. The
next year, 2000-2001, assessments were reduced by over $10 million, down to
$37 million. And the next year, 2001-2002, they were again cut, by over $7.5
million, to $29.5 million. In short, the Board cut provider assessments from $58
million to $29 million—nearly a 50% reduction, because the Fund was doing so
well. Not since 1984, when assessments were around $17 million, had the Board
imposed assessments as low as the amount assessed in 2001-2002, because
the Fund was doing so well.

The Patients Compensation Fund Board lowered its assessments despite
the recommendation of the Fund's actuary to raise them. In July of 1993, and
each following July until 2000, the actuary made a specific recommendation for
how much assessments should be increased. But the Board refused to accept
the actuary's recommendation, choosing instead to either raise the assessments



by a lower amount—often much lower—or, in four cases, to actually lower the
assessments, often by dramatic amounts. In July 1995, for example, the actuary
recommended a 4.9% increase, but the Board lowered fees by 11.2%. Two
years later, in 1997, the actuary recommended a 10.8% increase, but the Board
cut fees by 17.7%. Most dramatically, in 2000, the actuary recommended a 3.7%
increase, but the Board cut fees by 25%. (A brief account of this history is
attached.)

Yet even as provider assessments dropped precipitously over the last
several years, despite the recommendations of the Fund's actuary, the Fund
balance continued to grow by roughly $30 million a year. Both positive
investment experience and positive claims experience—over the last 10 years,
paid losses averaged only $30 million, while the last 5 years paid losses
averaged only $26 million—explain why the Fund balance grew from $212 million
in 1992 to $456 in1997 to nearly $600 million today.

Precisely because Wisconsin still faces significant fiscal risks in future
biennia (we're not out of the woods yet), and has a very successful Patients
Compensation Fund that has developed (despite declining assessments in
recent years) a very large and growing balance, it would be a serious mistake to
permanently prohibit future Legislatures from even considering the option of
helping to solve the state's fiscal problems by using a portion of the Fund
balance.

AB 487 and SB 238 are not temporary measures. These bills would
permanently forbid the Patients Compensation Fund from ever being a tool that
the Legislature can use to help preserve essential state programs and avoid a
state tax increase--regardless of how severe the state's fiscal crisis might be,
regardless of how large its fund balance has grown, and even regardless of how
strong and secure the Fund would remain in its capacity to pay for patient claims.

What if, instead of facing a $3.2 billion biennial deficit, the national
economy tanked and a future Legislature had to deal with a $5 billion deficit?
What if, at the same time, the Patients Compensation Fund balance was doing
so well that the fund's actuary and Board concluded that its balance was $100 or
$150 or $200 million more than needed to protect all projected patient claims.

These bills tell the Legislature: Even if Wisconsin is facing a fiscal crisis far
worse than the $3.2 billion deficit we addressed in Act 33, and even if the
Patients Compensation Fund balance exceeded what the actuary thought was
necessary to meet the fund's future liabilities, the Legislature can't even think
about transferring a single dollar from the fund to balance the budget, save vital
programs, and prevent taxes from going up...even if such a transfer entirely
safeguards Wisconsin patients.

Reasonable people can debate whether the particular proposal made by
the Administration in the budget was the right one. But it is a far different matter
to cut off debate, forever, about the use of the large and growing fund balances
of the Patient Compensation Fund. | urge you not to make such a serious,
irrevocable mistake.

Thank you for allowing me this opportunity to speak with you this morning.
I would be glad to answer any questions you may have.



‘suieB jeydes pazieaiun jo oedun By S1YBYR) WO UBLISIAU arsym peonpoiul sem sbueyo m:_E:Ouu,m ue ‘g6t ul buiuuibeg
"£00Z ‘€7 Asenuer "sayiuiuo? jeuenpy ayj o} Lodey 'Zo0Z "0 Jequsidag Jo sy siskieuy [eueny puny uoflesuadwiod sjualied WSU0DSIM *| 4 HGIUXT . 'SISA[RUY MO[d YSED) [BOUOISIH. VSN UBwiey ,.

'9L-G/61 JBIA pund = G761 VB3 IS A pung Ul seak jsy sejouep seay |
" .
025'8v2'092 %9EL (£95'600'Y 1) %CE 196'p02'ES L 129'885'9 vee'gLo'ay 896€'5616€ 225'vy ££5'919'6 8EEYES'6Z f41ir4
€80'854'V12 %rel (org'ses'en) © %tt 196'v0Z'ES 129'885'9 yEE'9L9'9Y 151°699'6E 125'vy 98Z'0B0'01  9EEPES'EZ tiog
£68'E62'887 hEEL (2e0'820'€1) %9E . L96'¥02'ES 129'885'9 - vEE'9Lgov y88'9Z1'0v 1Z5'vp - 6L0'8¥S'0l  BEE'PES'EZ ol0Z
0161 1€7108 %iEl (ezg'se9'es) %it 196'V0Z'eS 129'885'9 veE'alg'ay gE1'695°0F 128°vY £17°066'01  BEEC'VES'ST 6002
€6L°L00'piE %0EL (gz5'802°21) %BE. 196'Y0T'ES 129'886'9 PEE'919'9Y gev'966 oY Prasiad VIS4 BeETres'se 8002
BiE'91Z'9ZE %821 (929'662'11) blu4 196'v0T'ES 129'885'9 yEE'9ig'aY SHZ'60Y LY 225'vy 0ZY'0E8'LL  BEEPES'SE 1002
$66'410'86 %lZ} (682'96€'1 1} %y 196'v0Z'€S ££9'885'9 vEE'9L9'9r zii'e08'ty 125'vY LOE'62Z'2L  BEL'VES'ET 9002
£8L'80¥'6YE %9 {06E°110°L 1) %EV 186'p0C'ES 129'885'9 yeL'9Le'gY © o 18'eelgy 125'vy 90L'V19°T1 . 8EE'YESET §002
£21'0Zv'08E %S (yZ0'6€9'0L) %¥y L96'V0Z'ES 129'885'9 VEE'OLO'9Y LEB'GYS'LY 125°vy TIOIBE'ZY  BEE'VES'6Z Y002
1616501 E %Yl (ose'sL201) - %SV 196'Y02'ES 129'985'9 yEE'SIT'Or V11'528'2Y 125'vy 9YE'IYE'EL.  BEE'PES'BZ £00Z
LYY'8EE1BE %ETL {E¥9'1€6'6) %9y L96'P0Z'ES 129'885'9 YEE'918'9Y giE'eLTey 125'vy £S¥'YBIEL BEE'VES 6T 2002

{1284 12d %G'E |2 SMOID IUEIEG BWIOIU] JUBWISIAY]) S1S07) 158UBIH "BUIOOUL ISEMOT 1BIBWNST  OLBUBIS B587) 1SIOM.

%y 018'/91'ey | %04 £20'125'0E SGZ'6ZE'Y 80'vwe'az £69'8£L'¢L 911'v8y 188°252'06  9E0°966'ZP AY A
%3y L1LSS6'6E %95 101'88F'¥E 185°666'c 025'88¥°0E BLE'EPY VL 208'6.€ {SL'656'92 - 092'809'1 AY UA-OL
. %6¥ 060°042'165 %EY BOL'¥1LL'8SS 98Y'9EL'CS  ZIZ'BLS'O0S - BLPES'GYLL  127'9/9'8  L99'CIE'GKE  OLL'YBL'SB.
060'042'166 %29 105'8LB'ET . %ehi 666'61Y'6E vIEOL'S GZL'5LE'E 90$'85E€9 666'289 89L'IvI'EE  gee'pEs'sT 100z
£685'16€'295 %8G 95£°600°0E %16 608'PL'LY /8'16L'E LE6'22E'LE SOL'PZL 1L £L2'80¥ 85V'E99'EE  PEVZS0'LE 0002
L2T'TBE"LES %1€ 1Z6'00%'0p %EE $/9'548'¢€2 e¥b'sze'y 9ze'0se'6L. 965'94Z'v9 £80'6¥Y VEZ'BYE'SL  ZBT6.8'IY 6661
90£'186'06Y %3g L2060V LY %12 192'vb5'eZ 8l6't12'e [4:1445: 11 Z8L6VE'Ye 181'66Y 69€'828'El  80L'129'05 8661
$82'9/5°65Y %¥Z SPS'rYL'08 %0L1L 69€°098'v2 169218y 219'120°02 YI6'v86'bOL 9EL'FOE 951'80L'YS  0Zb'Z68'6Y 1664
opLier'sie 1347 »09'v88'0Y k324 982'/6€'4E ¥rO'996'C | ZVZIEYVE 068°182'v8 az8'LLy PIE'EES'ST | 069'042'88 9661
9E1L/¥5'82E %69 LT'GI6'eT . %15 196'p02'ES 129’8859 YEE'9L9'9Y ¢ £LL°0CV'LL 859'LS VEY'6LO'9T . 1BB'YOLS S661
$26'LE9'YOE %9t 5SE'c9.'6Y %6E [a£ara: Wk 502'£80'E L1986 YT U LS'SRE'LL 125'vy O0ZE'SBL'IZ  OEL'S0S'SS pE61
695'898'¥5Z %BE 120'8v1°2y %¥E Giv'6L8'9C S1UUE69'8E0E 28L'z8L'cL Z05'216'89 9/2'8L2 90098’ LY 0Z2'CIT'IS €661
vs'oeLzie %69 129'200'42 %0G 1G6'1L0' LY G9Y'vI9'T 98V LEE'YY . ZUG'BLO'EI . i6'ieY 189°ELY'ZZ  vE6'SI0'SY Z661
1ZB'TLL 161 %EL £60°'195'91 %EY 98E'828'vY FAZA IR PERLEEL LY 6LY'6BE'LY 9EH'SSL SZE'E8T'8L  8LL0SE'TY 1661
828151621 | %SY Zve'L8L'ee %HEE €01 LpL'9E 9PE'E9e’e 15L'€98'p2 ShY'PES'8S 1£9'268 168'V0L'YE  £22'986'EY 0661
98b 9L T YL %9y 056'Z8Y'08 %8 £91°065°52 gry'pre'L LLL'SYE'ET £i1'eL0'es 6.2'008 PIg'LLIZL  ozzliel'ey 6861
9ES'LBE L %VE oVL'TLELE k74 651'1GE'aL 6p2LLL 016'645'GE S06'€L9'LY 299'06S B99'ELL'6 5.5'696'L¢€ 8861
062'855'08 %59 968'5H0'Y 1 %81 0.4'260'92 ¥86'2€8 1 981'652'62 . 9Z9'gEL oY 09y 8y SIPHLI0'e - 15 Zre'ee 1861
YE8'Z15'09 %05 8SE'YRLLL %l 0L8'2L8' L4 895'v64 F4ZA:THA:TS 891746858 Z86'BEY £ETISEY £56'655'0€ 9861
9/6'8ZL'8Y %2 0ve'9L9'92 %01 196'206'6 orz'e8y ZEELY'S L0E'615'9¢ 195456 980°00E'E 099'v2¢'2¢ 5861
9E2'250'22 © %89 067’ L2¥'e %Lt . €22'668'EL [AUNEFE 0167281'EL £16'92€'02 Z61'606'2 VZE YL va6l
9v6'PZo'sL %Gt (96£'068'+) %61 8995511 896'86Y 004'959'c1 2LT692'TL 160'686'L 1a1'9L2'0t £861
ZYE'GIG'LL %Z8 100'899°t - %2 1£6'199'L 6v6'081L 88E" 18y, PY6'vZES 229'086't 228'v¥e'L Z861
SEE'ZGE'SE %Y - 106'610°C %t i 6EV'BLA'E prad-1v4 zLo'vor's 9yE's69'9 185'290°'C 8v1'259'% 1861
8ZY'9LL'ZL %8E [AHATE - %9E 8v5082'2 ZIZ'BEL 9eE’1ZL'Z 0.£'200°'9 zZ2'065"t 8YSZLY'Y 0861
90Z'¥E0'S %014 (826'c5€) %EY BYLZZ6'E 619'901 625'G18'E 021'895'¢ 118'214°L £59'66¢€'C 6261
v81'88E's %St 09¢'968'L %S : 0E8'82€ £16'9L 152252 060'522'T Z20'608 . 990'9Lv'L 861
yZE'LBY L %Ep . 1B0°0S0'L %9E LEV'v8L l6v'v8 000°004 8Z5'vE8'L yev'cay PED'IGE"L 2464
ECB'LYY'9 %2 9v0'iye's %l YES'va YES'YO - 085's0t'e $95°0G€ §10's50'e 961
181001 %T 181001 %b 8.6'LS 8.5°1s - S9E'ZS1E S 70181 vZZ'980'C 561
aoueeg BUWOOYY JO 9, SE mm‘_::_ucwn_x.m JUBUWISSASSY JO P mw;::n:umxw ; . m&m:wnxm » SBSS07} »u SLICDUY »e SULIODUY w SLIODUY e SUIODUY . JEBL
puniy mm;:zﬂcmaxw < BLIOOUY % S8 Ew:.:mm>:_ jejog

BYIO pied fejog BYO JUBUASIAY|  JUBLISSISSY puny




Fiscal Year Break-Even Actual Actuarial

Beginning Date Point Fees Change Recommendation
% Change % Change % Change

07/01/2003 117.4 5.0

07/01/2002 100.5 (5.0)

07/01/2001 59.6 (20.0)

07/01/2000 15.0 (25.0) 3.7
07/01/1999 2.7 (7.0) 2.7
07/01/1998 : 3.6 0.0 _ - 59
07/01/1997 6.2 (17.7) 10.8
07/01/1996 1.7 10.0 17.3
07/01/1995 1.0 (11.2) 49
07/01/1994 10.8 71 10.8

07/01/1993 16.8 1.0 16.8
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State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

125 South Webstar Skeet « P.O. Box 7873

Jim Doyle, Goverror ; Madison, Wisconsin 53707-7873
Jorge Gomez, Commissioner Phone: (608) 266-3585 « Fax: (508) 266-0035
E-Mail: information@oci.atatewiug

Wisconsin.gov Web Addreas: oci.wigoy

September 8, 2003

Honorable Dale Schultz Honorable Bonnie Ladwig
State Senator State Representative

18 South Capitol : 113 West Capitol
Madison W| 53702 Madison W1 53702

Dear Senator Schultz and Representative Ladwig:

Thank you for the opportunity to comment on SB 328 and AB 487, proposing changes to the
Patients Compensation Fund (PCF). We received the hearing invitation on September 5, and |
have previous commitments for the hearing time on September 9. | am sorry that | will not be
available to testify on the bills, but | am offering the written comments enclosed in this letter.

The Wisconsin Patients Compensation Fund has helped to create a stable medical malpractice
insurance market in Wisconsin. Fortunately, we have been able to avoid many of the problems
seen in other states, where high malpractice premiums have had an impact on access to
medical care including the closing of emergency rooms and lack of access to obstetrical care.

Wisconsin is one of 6 states that are not identified as in “crisis” by the American Medical
Association. The fund has been well managed by OCI and the PCF Board of Governors to the
henefit of health care providers and residents of the state. We intend to continue to ensure a

§ k stable fund exists.
g

Over the past 6 months, OCI has been available and testified to several Legislative committees
about the impact of asset transfers from PCF. As you will recall, working with the Governor's
Office and the Department of Administration, my office proposed changes to the initial language
from the 2003-05 budget bill. The changes would accomplish the stated purposed of SB 328
and AB 487 in that transfers of assets from the PCF would not be allowed. | have attached
another copy of that proposal for your information. | continue in my support of that proposal.

Again, | am sorry | am unable to attend the hearing. However, | would be happy to meet with
either of you 1o discuss this issue in greater detail. :

Post-t* FaxNote = 7671  [Date (;/f/:"‘; lg‘aggsp 5

To 3 = ; From

L Dot f P Lot G 4
attach Phone # Prone¥ 74 7 - 17 7 7 '
Fax # 628’2’34’&3 Fox # S’?_é/"'ylj’éf

Commissioner
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State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

125 Souty Welser Straet o P.0. Box 7873

, Madlzen, Winconsin S3707-T878

Jorgs Gamez, Commissioner . Fhone: (A08) 2653585 s Froc (O08) 286.5345
E-Mall: infeevustiondioc statewi. s

Wabs Address: oclwl.gov

Froposed PCF Transfer Changes

»  $200 million ransferred to the rew appropriation and avaitabie to match federal Medicald
funds

+ Effective with date of trangfer creats s&parate accounting for liabilities and assats pre-
and post-transfer (PCF | and PCF I ) :

= PCF | ratains all assats and fiabilities of the fund age of the date of tranafor and runs off

) claims occurring prior to date of transfer

= PCF H operates on a going forward basis

» -Creaies language o more clearly define sum-sufficient abligation for state without
creating a liability on state’s books ,

» New stafutory language makes clear that clsimants and parficipating providers have a
constitutionally protected property interest in the fund . ‘

¢ Provider assessments will be datemined in the same manner as in the past; the PCF
Board determines annual assessments in consuitation with the Fund's Actuary.

Advantages

» PCF | has assets to cover any liabilities for the foreseeable future

? » Ensures that participating providers will not have to pay additional faes for claims

. oceurring prior to transfer date . ,

f = Ensures that participating providers will not be charged a second time for coverzge they
have previously purchasad )

= Reduces the likelihood of a succassful legal challenge should a transfer ocour because
provider and patleint Interests ara protectad by the sum-sufficient

¢ Makes any future fransfers more difficult to accomplish by creafing a property interest far
participatirig providers ' .

« Makes any transfer greater than currently proposed $200 mn likely fo create a liability
that must be reported on the state's financial statements. ;

* Patients with claims against health care providers will be protacted with the sum-
sufficient guarantee created In stafute :

* Proposal has greater actuarial suppart and should mitigate any issues with underiying
malpractics market coverage _ , ‘

* PCF Board Legal Committee has endorsed thie over the current proposal, but remaing
opposed to the transfer : ‘
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Testimony of Paul E. Sicula
on behalf of the
Wisconsin Academy of Trial Lawyers
before the
Assembly Insurance,
Rep. Bonnie Lagwig, Chair
Senate Agriculture, Financial Institutions and Insurance
Senator Dale Schultz, Chair
on
2003 Assembly Bill 487 and Senate Bill 238
September 9, 2003

Good morning, Senator Schultz, Representative Ladwig and members of the
Committee. My name is Paul E. Sicula, the legislative representative of the Wisconsin
Academy of Trial Lawyers (WATL). On behalf of WATL, I thank you for the
opportunity to appear today to testify for information on Assembly Bill 487 and Senate
Bill 238.

WATL, established as a voluntary trial bar, is a non-profit corporation with
approximately 1,000 members located throughout the state. The objectives and goals of
WATL are the preservation of the civil jury trial system, the improvement of the
administration of justice, the provision of facts and information for legislative action, and
the training of lawyers in all fields and phases of advocacy.

First, the Wisconsin Academy of Trial Lawyers (WATL) strongly supports the
continuation of the Patient Compensation Fund (PCF). Wisconsin’s medical malpractice
insurance structure was set up in 1975 to deal with a serious problem in availability of
medical malpractice insurance. The Legislature guaranteed the availability of insurance
by creating the Wisconsin Health Care Liability Insurance Plan (WHCLIP) as a risk-

Madison, Wisconsin 53703-2897
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sharing plan to provide primary insurance coverage and by creating the PCF to pay
claims in excess of primary coverage. The same Board of Governors governs both.
WATL has a member of its association sit on the PCF Board and WATL staff regularly
attends PCF Board meetings to monitor Board activities.

We strongly believe both the PCF and WHCLIP have served an important
function in this state by stabilizing the insurance climate and preventing difficulties other

states now face in the medical malpractice insurance arena.

There are no doubts that injured patients and doctors have benefited from the
establishment of the PCF and we strongly support its continued existence. We do have
grave doubts about the wisdom of enacting AB 487 and SB 238. Our main problem is
the language giving health care providers “contractual rights” in the assets of the PCF.
What contractual rights are these? Where is the contract defining these rights? Does it
mean that a physician or hospital has a right to PCF assets if bankruptcy is declared?
Does it mean third parties owed money by a physician or hospital can put a lien on the
assets of the PCF? Will a physician or hospital have the right to object to payment of the
PCF if they disagree with a settlement? If the PCF Board overestimates the amount
needed to pay claims, will a physician have a right to ask for a return of a portion of the

fees overpaid plus interest?

The language “contractual rights” is very broad and has every possible meaning
imaginable without a definable stopping point. How can the Legislature endow health
care providers with “contractual rights” without defining them?

Even including “claimants” in the category of having “contractual rights” may be
a bit broad. In the statute, “claimant” means “the person filing a request for mediation
under s. 655.44 or 655.445.” Does this merely confirm that a claimant has the right to
sue the PCF and receive money if damages exceeded $1 million per claim? Or does it
mean the claimant can put a lien on the PCF assets until the malpractice claim is
resolved? Again the Legislature has not defined what it means by using the term
“contractual rights” when dealing with claimants.

There is no doubt the PCF has been very effective in making malpractice
accessible and affordable to Wisconsin health care providers. In fact, we believe the real
purpose of the PCF was to provide doctors with accessible and affordable medical
malpractice coverage and to provide injured patients with a secure source of payment if a

negligent health care provider hurt them.
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In terms of curbing rising health care costs as a result of medical malpractice
premiums, the Center for Justice & Democracy has determined medical malpractice
costs, as a percentage of national health care expenditures, are at an all time low, 0.55
percent. In fact, the PCF Board lowered fees for doctors from 1999-2003 by over 40%.
At the same time, health care premiums have risen dramatically over the same period of
time. Recent reports found health care costs in southeast Wisconsin 55% higher than the
Midwest average. If there were a correlation between health care costs and medical
malpractice fees, Wisconsin consumers should be seeing declining health care costs not

rising health care costs.

WATL has been highly critical of actuarial projections made by the PCF
actuaries. We believe that health care providers have been overpaying Fund fees for
many years. The PCF actuarial committee has begun to seriously question actuarial
projections and as I previously noted has lowered fees for doctors over the last 4 years.

This year the PCF actuaries estimated the “’break-even’ funding level for the July
1, 2003 fiscal year as an increase of 117.4% from current fees.” The PCF Board raised
fees 5%. This means there is already an actuarial deficit for fiscal year 2003-04 of over
$40 million. How realistic is that number? One need only look back at previous years to

determine that.

The projected actuarial surplus or deficit is very different from the cash position
of the Fund. The Fund has always maintained a positive cash flow. On June 30, 1980,
for instance, with a published actuarial deficit of $1.9 million, the Fund had cash on hand
of $9 million. The actuarial deficit reflects the amount of money the Fund would need to
pay off all its claims, if the Fund were to stop its operations, collect investment income
but no more fees and pay its future claims at the level projected by the actuaries.

In the early 1980’s, the Fund fees were not sufficient to pay expected future
claims and the Fund reported increases every year in its published actuarial deficit. The
actuaries for the Fund, like many actuaries around the country, were caught off guard in
the early 1980s by the increase in medical malpractice claims.

After a 1993 legislative audit called attention to the Fund’s actuarial deficit, the
Fund’s Board created a Special Subcommittee to address the actuarial deficit. As part of
its work, the Special Subcommittee performed a historical review of the Fund’s
experience, providing an accounting of the contribution to the deficit by fiscal year.

(This was later called the “hindsight restatement of the Fund surplus/deficit.”) The 1994
historical analysis showed the Fund’s deficit peaked on June 30, 1986, at $122.6 million.



The deficit figures were very different from the figures that had been published at the
time. According to the historical analysis, during the eight years after 1986, the actuarial
deficit declined in all but two years, down to $69.8 million at June 30, 1994.

What has had the biggest impact on the Fund’s actuarial deficit was the annual
actuarial estimate of the ultimate loss costs, that is, the amount the Fund would eventually
have to pay out in losses for claims that arose in past years. As noted earlier, the
potential surplus or deficit relies heavily on the projected value of claims reserves and
IBNR (incurred but not reported) claims. Since the late 1980s, the Fund’s actuaries have
significantly lowered their estimates for claims reserves and IBNR claims, resulting in
lower estimates of ultimate loss costs for most of the Fund’s fiscal years.

The Fund’s published actuarial deficit decreased eleven years out of the last
thirteen years. At June 30, 1999, the Fund published, for the first time in twenty years, an
actuarial surplus. The surplus was published as $8.6 million. Again, the projected
actuarial surplus is unrelated to the Fund’s cash position; the Fund’s assets at that time

were $501.1 million.

Because of the projected surplus, the Fund board decreased Fund fees by 25% for
the 2000-2001 fiscal year. That saved the health care providers of the state about $12
million. The actuaries projected that, after the fee decrease, the Fund would still have a

surplus of about $1.5 million.

In early 2001 that projection proved to be too conservative by $25.7 million! At
June 30, 2000 the actuarial surplus was estimated to be $27.2 million. By January 2001
the estimate was revised again, this time up to $32 million. In response to this figure, the
Fund Board decreased Fund fees by another 20% for the 2001-2002 fiscal year. That
saved the health care providers of the state another $7.2 million. Once again the
actuarial surplus proved too conservative by another $30 million! In 2002-2003 the
Fund board decreased Fund fees another 5%. Saving doctors another $1.5 million. This
year, the actuaries reduced their ultimate loss by $32 million. But given declining
investments, the Fund Board voted to increase fees 5% for the current fiscal year.! Fund

fees still remain lower than fees in 1986-87.

The Fund’s actuaries have provided a “hindsight restatement of the Fund
surplus/deficit” in each of the last four years. Each year involved updating the review

! During fiscal year 2002-2003, the Fund’s invested assets decreased by nearly $24 million due to the
WorldCom bankruptcy and a declining equity market.



first provided in 1994, analyzing the contribution of each fiscal year to the surplus/deficit.
The most recent restatement, reflecting Fund activity through June 30, 2003, shows:

* The Fund deficit peaked at $87.697 million (not $122.7 million) as of June 30,
1984.

e  Within four years of that time, at June 30, 1990, the Fund moved out of a
deficit and into a surplus position.

» The surplus continued to increase throughout the 1990s without major fee
increases and would be substantially higher if it had not been for fee
decreases in six of the last twelve years.

e Instead of a $71.6 million projected actuarial deficit at June 30, 1993, there
was a 860.9 million hindsight actuarial surplus. That is a difference of $132.5

million!!

¢ The most the Fund has paid out in a calendar year is $56.6 in 1985-86. The
average calendar year payout is close to $30 million.

What happened can, in retrospect, be seen as a classic pendulum swing in policy:
The inadequate fees and under-reserving of estimated claims in the early 1980s were
replaced with excessive fees and over-reserving of claims in the late 1980s and early
1990s. Without admitting they had recommended fees that were excessive in the late
1980s and early 1990s, the actuaries have decreased their projections of ultimate loss
costs in eleven out of the last thirteen years.

The effect has been a dramatic transformation of the Fund since 1986: The Fund
has more than a half billion dollars in cash reserves, the deficit has disappeared, and the

fees for the 2003-04 fiscal year are lower than the fees for 1986-87.

To summarize, WATL strongly supports the PCF but believes AB 487 and SB
238 are lacking in specificity and raise numerous issues on the interpretation of
“contractual rights.” In addition, WATL has continually raised concerns about the
Fund’s projected actuarial deficits, which we believe are not based on Wisconsin’s

experience with malpractice claims.

We urge careful consideration of AB 487 and SB 238.
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List of attachment and charts

1.

Comparison of Published Surplus / (Deficit) to Hindsight Deficit by Milliman
USA. Since 1994 Milliman has reviewed the published deficit and then done a
hindsight review.

Using Milliman’s numbers, the following charts were made. One is a comparison
of the published surplus / (deficit) and comparing it to from years 1998-2002.
The second shows the difference between the published deficit and the 2002
hindsight review. Milliman has been off by as much as $132 million in 1993. It
is pretty clear, as we have noted before, the actuarial deficit arose in the early part
of the Fund’s history and since then Milliman has “grossly” overestimated Fund

payments.

Summary of Revenue and Expenses Inception through June 30, 2002 by Milliman
USA. The bottom number is the surplus / (deficit) by year.

Hindsight review of the actuarial projections by year and how much Milliman has
revised the projections since 1994. There is a difference of $182 million in the
last eight years.

Chart on total paid losses versus the ultimate loss projections of Milliman by year
and calculation of the amount Milliman believes remains to be paid.

Undiscounted loss and LAE expenses and indicates how much remains to be paid.
For example, for the years 1980-81 thru 1984-85, Milliman believes $11 million
is needed to pay incurred but not reported claims for those years. Similarly, $52
million is needed to pay incurred but not reported claims for 1985-86 thru 1989-
90 claims. $209 million remains to be paid on claims from 1990-91 and 1994-95.



£90'888'y ol6'IRH'e
LYYOYsyri'l

ST Iv0'CH

$955IS6LS

$66'L15°8€T

£95°CE0'8H8

9TW6CI' 1SS

00§79

(24 3 TN 144

681°56L'69¢"1

0OK'SYEINI’Y

Tr6'198'T

YLrELS

[ZAWTYS 11

OFTELESEL

TVIGY ot

Bupsueieg

145°266"1¢ (£l Tk 4
r'sc0'sy 0B¥'PSY'LE
SY1'E0p 13134
00096591 968'L5T°01
968'C97L 00¥'6ES"Y
961°090'FL 69°L6L'YL
€00'600'67 HE9HS0'T
0 [
£00°6L0'67 WYL
661°660'(S LTSty
6L6°0C0°8L [X2441%1
[} o

6LT'008 199'06¢
08¥'690'YC 9TO'EST'LT
0Tz 191'ey $15°696'L

0676867 BFREET

€O Nquxy

aig'corey)  (aLe'sis'td)
16rI8L 95C°s0r'S9
HEIE SICLLL
[{oa 1oy TR 1489} 2]
OSUYPLST  LIT'YOE'ST
16609001 19T'616'56
615" 96501
[} o
(14 966'94
0L6'190°C01  85¥'§€6'S6
O8§'SKO'IE BLC'OCR'OY
o [
666789 Loy
324147 169'698°C
SECVES'ST  vr'Tso'Le
THTH0L To000L
v64'T6r'Y LLTS9S I (hErTILEN)
Yi6'vse'Lry ITVRISOT - 196'30K'19
$88°30¢ §19'T6T 099'97T
LKy LTl 916’019’y
[ A7 £021TL [}
i) 61098°T 906015y
£L9 VLY 06Y'TSKIT 981099
0 [ 0
LYY OITENFT  $9°109°9%
TTECLS6Y SOUHIONT OETITYY
606'LLY'TS B6E'CSI'SS LWLy
[} 000002 SLO'60K'}
[ a7 786'65y 1s0'0z8
$69'05¢'81 COr'CSE’9T  eeLIel
1SLTr9'ES £56'655°0C - 099VLCUE
SFLWT 53eT SFEET

[{<2Y74%]
L8 L6568

25y 443
SreCIaes
rIe'secisr
TY'srV'ss
orIN'z
o

org I
TsoL0'ss

R9'L9T'YS

0

£80°6vp
6186165
WUGLYLY

oFEssT

veszTPLl

[y

fA oy I
arssIe
$96°0L6
virozl'y
6TI'9RI'TI
0
6T1'981°T1
EPETILY

2917 %49
000°062
29y
SLL'6IE'SH
1Ll

SEFEGT

Gos'ssc't)
016'197'65

sid'els
WEWL'LY
rO'SEET
616°16¥'0L
LTSI
[

FTSETI

9siLoL'ts

OIV'Esw'Ls

0

La1'esry
LiSTTLLY
90L129'05

ST

{56¢'606'8)

PITESYIT

189'301
avois

g

LI801%
S0L'E9L'07
0
S0L'594°0T
£CSPLSIT

GI'TLLTY

0

o
$E9LEY'T
18zl

PRI

oLE'res'e
LIS

CLL16s
SPTILYY
wrin
LeLYELss
00IIT'S

[
0TI
LSTINIL

W'ty

[

9ECYSE
WPt
0TrTeN'sr

T

s99°Ler'11)

696°0¢"17

you'rol
11001y 4

[
Tio'orc'z
CE1'ote's1
Q
E5U966'81
ssroLy

100'€06°6
000'00Z
[
SL6'35C'T
e
[i54118

VSN NVINITTHIW

stiser's 635'359'6 OEv'9Ne's - (IT'LIIY)
LVTS00L  TRSPIFTY OLY'CSO'SL - LYS'LIS'IL
YR 966456 906'5%6 969856
LITTICIS  WI9'SO0'LY  £69'919'SC  BRL'OIR'ST
SIVIENST  906'88'61  GTU'6E'SE . IE'66T'S
OUSK'SL  OIS'PES'9Y  ZLV'OIS'HS  660'950EC
96006671 TUG'6S6'TT  1TROIFAE €90 Ive'SN
[ 000'sT ° : 000'00¥
96'066TL  TLEVIYE  ITVOISCE e Ly
BOL'SEL'TE  TOYSSL'OR  OYU'LEONE T9VLECSS
TETLYS'LL  ILI'CLO'TL  69S'6RO'SL 0 1EC'00NOL
[ [ [ 000'00F
o'y €07'06¢ oL'ces LT
SOUDINT L309E9°0T  6OL'00T'CT. | SEN'R0S'SI
TSSTE  IWWOIS  OEL'SOS'SS  oITRITS
(180Lsw's)  (rL1'0SE'TD)  (0C6'SI061) (s LLY'S)
ORIIST  IErEFel oLYRITILeTies
0066 665'%6 6p6'5L 9'se
6LT'69¢'1 e 0 )]
[ ° . 0 [
6LT'69C [x7% Ty 4 [} [0}
LVTNCT OIS ISTEITT T Lossos'
o [ [ [
LWTICL 601'SLY'9  1ZSTONTT  L0s's0s' 1T
SOVIRO'ST  WCSOSE  ITSTOITT L0505t
sTrLL's LST'R6L'9 ors'3TE $95'c01'T
[} [ [} PS6'5C
o [] [1] ]
Le'ie' 60L'$88' 188'953 €S20
shL'TE9'Y E'THRY €59'56€'T $90'919°1
700E "0¢ SUNT QUAGI Y Uonasa]
ISUICKT [ETUEY O { } 1

NN NOTLVERIIWOS SINATLVINISNOOSIA

uSHY'E

565

809'Les

S69ITLT
142114 ]
ILLSer'se
[Ea 1

1)
UYL
$V9'9LN9
00'HIT'SY
0
IS8y
BIE'E997T
YEL'CH0'SH
({57218

“os'tsn'e)

SEV'eS
[

0
(0
TIS'609°6
[
716'609'6
Tis'e09's

060'508'
000'00T
o :

950'r5
¥O'HSC

BEUsLY0t
09E'YST'98

9r'6E0't
909'601°1C
$T'SI5'
68PN
11477414

9
[11470 414
LLLoE'y

L60'¥ES'99

(L7
9resL
SLYIr'sT
soscTy

IeRT

(96¥'956)

weeer's

9HTH
(2}

o

[0}
NE'SLY'S
0
Yas'sLI's
ssLL'S

Qaeur'y

6T1VIT
[
£81'900't
£10's50°C

£0r'168'62
915" 1819y

961'099
£59'990'91
00€'988'9
£56'T56'72
L90'r9r'st
]
L90'YIN'6T
0zo'LIv'es

sle'Tan'oL

9

€376
FICCETIE
cTLsce'cy

V&088T

00T50¢'7

¥13'090'9

UL

966'700'9
0

9£6'700'9
906'200'9

Yi0'99¢'s

0
¢
o6L'62e's
yTT9L0'C

WTT 7g7r3) ITTeT

(1oyaQ) 7 wopding Jes g pung

WHOHOHT somuadag piog
N00) afisUpLpY
Q1] WO piedun) peiunoei
PROAU] JMNISIANE o) B0
TAREIY GV W $H0] ARG PONOSIpUL
HYT W S0 piog 9
BRU] ARG JO J1R3G YO PRH spung
AV W 60 pivg (o),
YT ssopawuin
sasuadxy

)+ ()

-
©-@

n3A0Y |Mo)

siainsup Kimupg 49 o) paIAGUINOT) SpUng
oY Sy

O] LI

RUOTM] JUAUSENTY

TSEAEY

(oY) / snjding iwsg, pung

GHOHORD  vosuaday jaoy
B0 FADRASIUIIPY
SHIUET WRED piduny polunowiq
FWOI] JRWISIA] 2] WRYO
FOASNIY VT W SHOT ANMLI() PIILROMIPUN
. AVIwseIpEgeN
sizinsuy Linwilg Jo jjyagg uo piaj spung
YL W0 pivg Moy,
VYW 5807 s
wasuadxy

- (5)

-
©)-@

SRUBARY jio]

s1unsu Kisuitag 44 0) painguivo;) spuny
LU IO

AL Wusau]

SIB00U] HdtsIORSY

EREERSY

@
0



Comparison of Published Deficit to Hindsight Surplus/Deficit

Statement Date

Pub. Surplus/(Deficit)

Hin. Surplus{Deficitj02

Hin. Surplus/(Deficit) 01

Hin. Surplus/(Deficit) 00

Hin. Surplus/(Deficit) 99

Hin. Surplus/(Deficit) 98

30-Jun-02/ § 4,888,065 | $ 4,888,065
30-Jun-01/ $ 28,724,950 | § 48,502,765 | $ 28,724,959

30-Jun-00[ $ 27,210,974 | § 76,081,743 | $ 62,536,465 | $ 27,210,074

30-Jun-99 § 8,579,767 | $ 81,411,586 | $ 75,081,211 | $ 33,018,506 | $ 8,579,767

30-Jun-98| $ (19,383,934) $ 82,780,086 | $ 74,807,603 | $ 32,688,823 | $ 11,894,360 | $ (19,383,034)
30-Jun-97 § (44,094,214)['$ 75,895,216 | § 69,234,677 | $ 27,318,400 | $ 10,985,620 | $ (21,415,721)
30-Jun-96| $ (41,795,496) $ 68,400,091 | § 61,050,343 | $ 20,026,807 | $ 9,052,386 | $ (16,241,435)
30-Jun-95| § (57,722,772)| § 58,741,503 | § 49,919,336 | $ 13,019,056 | $§ 5,197,614 | $ (15,011,212)
30-Jun-94| $ (67,903,761)] $ 52,795,373 | $ 43,035,234 | $ 10,735,980 | $ 3,961,009 | $ (14,035,627)
30-Jun-93| § (71,613,641)| $ 60,912,580 | § 51,242,916 | $ 18,048,855 | $ 11,834,162 | $  (1,452,517)
30-Jun-92/ § (78,982,681) $ 52,204,010 | § 45,102,983 | $ 16,794,177 | $ 11,399,948 | $  (1,384,584)
30-Jun-91/ § (71,679,588) $ 42,114,273 | § 34,983,506 | $ 8,913,562 | $ 4,767,986 | $ (6,643,657
30-Jun-90| $ (73,597,992)| $ 12,222,870 | $ 5,909,895 | $(16,294,847)| $(20,021,300)| $ (29,276,010)
30-Jun-89| $ (108,256,349)| $(19,769,661)| $ (26,400,781)| $(44,453,576)| $(45,916,882)| $ (52,921,321)
30-Jun-88| $ (122,722,600)| $(47,928,045)| $ (53,459,177)| $(65,537,543)| $(65,370,121)| $ (70,733,854)
30-Jun-87/ $ (112,101,947)| $(52,421,039)| $ (57,378,693)| $(69,150,775)| $(71,039,337)| $ (75,291,226)
30-Jun-86/ §$ (100,555,257)| $(83,986,316)| $ (88,144,703)| $(96,480,219)| $(97,316,758)| $ (100,177,582)
30-Jun-85 $ (79,624,322)| $(70,274,182)| $ (74,571,540)| $(81,048,219)| $(81,885,379) $ (84,900,212)
30-Jun-84| $ (49,623,089)| $(87,697,016) $ (90,250,330)| $(94,150,446)| $ (94,222,945)| $ (95,167,819)
30-Jun-83| § (19,826,057)] $(78,787,620) $ (80,762,834)| $(83,658,733)] $(83,731,231)| $ (84,562,337)
30-Jun-82| $  (8,954,431)] $(67,309,953)| $ (69,327,369)| $(71,229,348)| $ (71,301,846)| $ (72,046,288)
30-Jun-81/ § 492,000 | $(47,852,871)| $ (49,930,880)] $ (51,453,490)] $ (51,525,988) $ (52,051,011)
30-Jun-80| $  (1,919,872)| $(35,002,697) $ (37,005,537)| $(38,479,995)| $ (38,552,493)| $ (39,049,925)
30-Jun-79| $  (728,759) $(15,986,767)| $ (16,541,668)| $(17,891,216)| $(17,963,715)| $ (18,377,558)
30-Jun-78 NA NA NA NA NA NA
30-Jun-77 NA NA NA NA NA NA
30-Jun-76 NA NA NA NA NA NA




Staternent Date

Pub. Surplus/(Deficit)

Hin. Surplus/(Deficit)02

Difference

30-Jun-02| $ 4,888,065 | $ 4,888,065
30-Jun-01] $ 28,724,959 | $ 48,502,765 | $ 19,777,806
30-Jun-00] $ 27,210,974 | $ 76,081,743 | $ 48,870,769
30-Jun-99/ $ 8,579,767 | $ 81,411,586 | $ 72,831,819
30-Jun-98/ $ (19,383,934) $ 82,780,086 ' $ 102,164,020
30-Jun-97| § (44,004,214) $ 75,895,216 | $ 119 989 430
30-Jun-96| $ (41,795,496)| $ 68,400,091 | $ 110,195,587
30-Jun-95| § (57,722,772), $ 58,741,503 | $ 116,464,275
30-Jun-94| $ (67,903,761)| $ 52,795,373 | $ 120,699,134
30-Jun-93| $ (71,613,641)| $ 60,912,589 | $ 132,526,230
30-Jun-92| § (78,982,681)] $ 52,294,010 | $ 131,276,691
30-Jun-91| $ (71,679,588) $ 42,114,273 | $ 113,793,861
30-Jun-90| $ (73,597,992) § 12,222,870 | $ 85,820,862
30-Jun-89| $ (108,256,349)| $(19,769,661)| $ 88,486,688
30-Jun-88| $ (122,722,600) $(47,928,045)| $ 74,794,555
30-Jun-87] $(112,101,947)| $(52,421,039)| $ 59,680,908
30-Jun-86/ $ (100,555,257)| $(83,986,316)| $ 16,568,041
30-Jun-85] $ (79,624,322)| $(70,274,182)| $ 9,350,140
30-Jun-84| § (49,623,089)| $(87,697,016) $ (38,073,927)
30-Jun-83 $ (19,826,057 $(78,787,620) $ (58,961,563)
30-Jun-82| $  (8,954,431)| $(67,309,953) $ (58,355,522)
30-Jun-81/$ 492,000 | $(47,852,871)| $ (48,344,871)
30-Jun-80| $  (1,919,872) $(35,002,697) $ (33,082,825)
30-Jun-79| $  (728,759) $(15,986,767) $ (15,258,008)
30-Jun-78 NA NA

30-Jun-77 NA NA

30-Jun-76 NA NA
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Total Paid Losses and LAE

Undiscounted
Ultimate Losses

Total Paid Ultimate Losses & LAE
Fund Year Losses & LAE & LAE Remaining
1975-76 $ 6,002,936 $ 6,002,936 $0
1976-77 $ 5175586 $ 5,175,586 $0
1977-78 $§ 9,609,512 §$ 9,609,512 $0
1978-79 § 11,505507 $ 11,505,507 $0
1979-80 $ 22,192,521 $ 22,192,521 $0
1980-81 $ 16,675109 $ 19,053,832 $2,378,723
1981-82 § 23,712,827 $ 25,082,106 $1,369,279
1982-83 § 18,936,153 $ 21,276,165 $2,340,012
1983-84 $ 20,763,706 $ 21,574,533 $810,827
1984-85 $ 12,186,129 $ 16,312,543 $4,126,414
1985-86 $ 56,601,365 $ 61,212,301 $4,610,936
1986-87  $: 24,452,690 $ < 27.016,709 $2,564,019
1987-88 § 43,241,673 $ 49,573,322 $6,331,649
1988-80 § 27,058,631 $ 41,856,327  $14,797,696
©1989-90  § 29,039,003 $ 53,099,199  $24,060,196
1990-91 $ 29,464,067 $ 52,417,020 $22,952,953
1991-92 § 33,205285 $ 64,830,177  $31,624,892
1992-93 § 31,427,874 $ 69,876,645  $38,448,771
1993-94 § 47,341,063 $ 85,397,162  $38,056,099
i 1994-95 § 33,520,821 $ 88,047,243  $54,526,422
1995-96 § 14224972 $ 80,759,492  $66,534,520
1996-97 § 12,990,096 $ 92,735,798  $79,745,702
% 1997-98  § 8,282,060 $ 76,416,257  $68,134,197
1998-99 § 11,275,227 $ 81,767,156  $70,491,929
1999-00 § 2,861,840 $ 88,010,512  $85,148,672
2000-01 § 16,596 $ 95,935,858  $95,919,262
2001-02 % 1,579 $ 103,061,970 $103,060,391
Total $ 551,764,828 $ 1,369,798,389 $818,033,561
Average  $ 20,435,734 $ 50,733,274




;

Patients Compensation Fund

Unrealistic Projections of Remaining Liabilities
Summary of Revenue and Expenses

Inception Through June 30, 2002
Undiscounted Ultimate Loss & LAE Reserves

1977-78
1978-79
1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02

$

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

2,378,723
1,369,279
2,340,012
810,827
4,126,414
4,610,936
2,564,019
6,331,649
14,797,696
24,060,196
22,952,953
31,624,892
38,448,771
38,056,099
54,526,422
66,534,520
79,745,702
68,134,197
70,491,929
85,148,672
95,919,262
103,060,391
818,033,561

Lo I - 1

11,025,255 Total for 1980-81 thru 1984-85

52,364,496 Total for 1985-86 thru 1989-90

209,669,333 Total for 1990-91 thru 1994-95

370,055,020 Total for 1995-96 thru 1999-2000

198,979,653 Total for 2000-01 thru 2001-02
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onnie L. Ladw
63rd Assembly District

What AB 487 and.SB 238 Change

The Patients Compensation Fund has been at the forefront of debate in recent months.
Assembly Bill 487 and Senate Bill 238 solidify the purposes of the fund. This includes:

e To curb rising health care costs by financing part of the liability incurred by health care
providers from medical malpractice c}alms and to ensure that medical malpractice claims
are satisfied.

e So that the health care prowders and claxmants have contractual rights in all assets of
the fund for those purposes.

e And, that, instead of being held in trust for the purposes of the chapter; the fund is held
in trust exclusively for the benefit of healih care providers and claimants and may not be
spend for any other purpose of the state.

In addition, to further define that the fund is for these purposes, the legislation changes the
name of the fund from the Patients Compensatlon Fund to the Injured Patients and Families
Compensation Fund. :

What a Raid on PCF Does

During the budget debate, many groups came forward with concerns about the raid of the
Patients Compensation Fund. A samplmg of thexr concerns mclude

e From the Legislative Audit Bureau, “A transfer of $200 million will again place the Fund
in a significant accounting deficit posmon

¢ From Milliman USA, “We attribute Wtscons in’s non-crisis status in large part to the
stability brought to the state by the WI PCF. Having viewed the disruptions and
problems in other states, we do not want to see the current system destabilized. We
believe that removing any funds from the Wi PCF could cause the system in Wisconsin
to destabilize and feel it is prudent to leave the system as is.”

+ From James Tierney, Cardiology Consuitants of Racine, “I am asking that you do
everything in your power to keep our unique PCF intact and strong so that the medical
liability insurance environment remains health.”

¢ From Thomas Vravick, Franksville, Wi, “...Please don’t try to solve one crisis by creating
another — that does nothing to move Wisconsin forward.”

Why AB 487 and SB 238 are Needed

For 28 years there has been no need for this iegislation. The intent in 1975 was quite clear, but
overtime knowledge of the intent has faded. The intent, to control liability-related costs, is even
more pressing as the nation faces a medical Habiii'ty crisis. (See attached map).

Even after the budget was signed, Governor DObe continues to ‘consider the Patients
Compensation Fund a viable option for funding policy.
e From Governor James Doyle, press release August 12, 2003, on proposed targeted tax
relief, “ believe there is as much as $200 miilion in the Patients Compensation Fund that
can be used for this proposal.”

Office Address: Post Office Box 8952 » Madison, Wisconsin 53708-8552
(608) 266-9171 « Toll-Free: 1 (888) 534-0063 « Fax: (608) 264-8384 « Rep Ladwig @legis.state.wi.us
Home Address: 6437 Norfolk Lane ¢ Racine, Wisconsin 53406 « (262) 884-4920
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Wisconsin Medical Society

Your Doctor. Your Health.

For Information Contact:

For Immediate release Steve Busalacchi
(608) 442-3746/800-762-8977
Cell (608) 576-2274
Steveb@wismed.org

Society Supports Bill to Protect Injured Patients

Bill goes before Joint Insurance Committees on Tuesday, September 9

(Madison) September 8, 2003 —If a new bill passes (SB 238/AB
487), patients who are justifiably entitled to financial compensation resulting
from medical injury will have greater assurance of receiving the money. (It
goes before a Joint Hearing of the Senate and Assembly Insurance
Committees on Tuesday, September 9 at 10 a.m. in room 417 North, State

Capitol).

“The Patients Compensation Fund was created in 1975 specifically for
injured patients and their families, but some have wanted to use it for other
wholly unrelated reasons,” said Paul Wertsch, MD, Society President.
“That’s why it is appropriate to rename the fund the ‘Injured Patients and
Families Compensation Fund’ and more specifically define how the money

may be used,” added Dr. Wertsch.



The bills, by co-authors Senator Dale Schultz (R-Richland Center),
Senator Carol Roessler (R-Oshkosh) and Representative Bonnie Ladwig (R-
Racine) would: 1. Define that the purposes of the fund are to curb rising
health care costs caused in part by expanding liability claims and making
sure those claims are paid; 2. establish contractual rights for health
professionals and patients with respect to all fund assets; 3. The fund is held
in trust specifically for the benefit of providers and patients and may not be

used for any other purpose.

The PCF assures payment to injured patients and their families, and
holds the line on spiraling medical liability insurance costs. It pays medical
liability claixﬁs greater than $1 million per occurrence and more than $3
million per year, covering most physicians, hospitals and certain other health

care professionals.

The Wisconsin Medicél Society is the largest association of medical
doctors in the state with more than 10,000 members dedicated to the best
interests of their patients. With that in mind, Wisconsinmedicalsociety.org
offers patients a unique source for reliable, physician-reviewed medical
information. The Wisconsin Medical Society, a trusted source for health

policy leadership since 1841. Your Doctor. Your Health.






