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CHAPTER 767
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767.001 Definitions. In this chapter: (2m) “Major decisions”includes, but is not limited to, deci

(1d) “Department” means the department of workforcesionsregarding consent to maygonsent to enter military service,
development. consento obtain a motor vehicleperators license, authorization

(1m) “Genetictest” means a test that examines genetic marier nonemegency health care and choice of school and religion.
erspresent on blood cells, skin cells, tissue cells, bodily fluid cells (3) “Mediation” meansa cooperative process involving the
or cells of another body material for the purpose@ermining partiesand a mediatpthe purpose of which is teelp the parties,
the statistical probability of an alleged fathepaternity by applying communication and dispute resolution skills, define

(1s) “Joint legal custody” means thmondition under which andresolvetheir own disagreements, with the best interest of the
both parties share legal custody and neitbety’s legal custody child as the paramount consideration.

rightsare superigrexcept with respect to specifiddcisions as set (1) “Mediator” means a person with specéills and training
forth by the court or the parties in the final judgment or order i gispute resolution.

(2) “Legal custody” means: _(5) “Physicalplacement” means the condition under which
(a) With respect to any person granted legal custody of a chilthrty has the right to have a child physically placed with piaaty
otherthan a county agency or a licensed child welfare agengydhas the right and responsibility to make, during that place
underpar (b), the right and responsibility to make major decisiongent, routine daily decisions regarding the childareconsistent
concerninghe child, except with respect to specified decisions gsy, major decisions made by a person having legal custody
setforth by the court or the parties in the final judgment or order (6) “Sole legal custody” means the condition under which one
~(b) With respect to the department of health and family Seﬁarty has legal custody
vicesor a county agency specified in48.56 (1)or a licensed History: 1987 a. 3551995 a. 100279, 404 1997 a. 327, 35.

child welfare agency granted legal custody of a child, the rightsyoTe: 1987 wis. Act 355 which created this section, contains explanatory
andresponsibilities specified under48.02 (12) notes.
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Sub.(2m) confers the right to choose a childéligion on the custodial parent. (L) To determine paternity
Langev. Lange, 175 Wis. 2d 373N.W.2d (Ct. App. 1993). .
A custodial parent right to make major decisions for the children does not give (M) To enforce or revise an order for suppamtered under s.

thatparent the right to decide whether the actions of the noncustodial parent-are 48.355 (2) (b) 4, 48.357 (5m) (g)48.363 (2), 938.183 (4)
sistentwith those decisions. &dd v DeHahn214 Ws. 2d 221571 N.W2d 186(Ct. 938.355(2) (b) 4. 938.357 (5m) (am— 038.363 (2)

App. 1997).

P ) (2) “Divorce” means divorce from the bondEmatrimony or
767.01 Jurisdiction. (1) The circuitcourts have jurisdiction absolutedivorce, when used in this chapter
of all actions &ecting the familyand have authority to do all acts History: 1977 c. 105418 1979 c. 325.50;, 1979 c. 1961979 c. 35Xs.22, 39,
andthings necessary and proper in such actions and to carry tggc. 355357 Stats. 1979 s. 767.02985a. 29 Sup. Ct. Orderl41 Ws. 2d xvii

. X , h ne 7);1987 a. 355403 413 1989 a. 2121993 a. 326481; 1995 a. 2%.9126 (19)
ordersand judgments into execution as prescribed in this chapt@bsa. 7q 77, 404 1997 a. 271999 a. 103

All actions decting the family shall be commenced armh A circuit court does not have subject matter jurisdiction in a divamten to deter

i i ine attorney fees between attorney and client that the attorney continues to repre
ductedand theorders and JUdgmentS enforced accordlng to the entin the divorce action. StaseyStaseyl68 Ws. 2d 37483 N.W2d 221(1992).

statutesn respect to aCti_ons in circuit court, as far as applicable giyorce action terminates on the death of a spouse. After the death an order pro
except as provided in this chapter hibiting an act in regard to marital property entered in the divorce may not be enforced
. f f ; erch. 767. As the parties are legally married at the time of death, the sole remedy

(2) In an action to establish paternity or to establish or enforkgéjresolving for resolving disputes over marital property lies under s. 766.70. Socha

achild support obligation, in regard to a child who is the subjegtsocha204 Ws. 2d 474555 N.w2d (152 Ct. App. 1996).

i i i iurisdicti hereis no authority in this chapter &low a name change for children in a divorce
?hf.the; aiCtlon’ a pQ(I;ISC()jn_ Isgﬁl'lglzegito é%eljggsmc“on of the Courtsagtflon. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998).
IS state as proviaed In -0lor . A common law action for unjust enrichment cannot be litigated in a divorce action.

(3) An action under S76745may be brought in the county in Dahlkev. Dahlke, 2002 WI App 28258 Wis. 2d 764654 N.W2d 73

i H H H ; Section767.02 (1) (i) allows all actions to modify a judgment in an actif@cefig
WhICh.the child or the allgged father !’ESIdeS or is foundf d."e marriageto be commenced in any court having jurisdiction under 76 7681Atty.
fatheris deceased, in which proceedings for probate of his est@ﬁa, 106.

havebeen or could be commenced. Post-divorcgudgment venue imulticounty situations. Whipple. WBB Oct.
History: 1975 c. 391977 c. 4491979 c. 3X%.50; 1979 c. 196352, Stats.1979 1987.

s.767.01;1987 a. 271993 a. 326 The 1977 amendments to theiddonsinFamily Code. Perkins, 1978 WLR 882.
Cross—reference: See s765.001for provision as tintent and construction of this

chapter. 767.025 Filing procedures and orders for enforcement

Thetrial court has broad authority émforce its family court judgments and may or modification of judgments or orders in actions affect -
employany remedy customarily available to courts of equityvas appropriate to

directthe defendant to pay the plaifitif medicakxpenses when the defendant hadNg the family . The following filing procedures shall apply to
not converted an insurance policy as ordered under a divorce decree. Rrutgev  all enforcement or modification petitions, motions or orders to

80 Wis. 2d 56257 N.W2d 861(1977). ) . - .
Whena husband complied with the original court order to make property divisitislﬂi:])ozli\;,cause filed fomctions decting the family under §:67.02

installmentpayments, the court had no authority to order the husband tth@ay

‘("1';973 )Income tax on installments. right v. Wright, 92 Wis. 2d 246284 N.w2d 894 (1) Exceptas provided in sulf2), if a petition, motion or order
Whenpossession of the parsyhomestead was awarded by the divorce judgmeﬁp show Caus‘? reques_tlng enforcemem c_)r moqlflcaﬁmwdg

to the wife to be sold upon her death with the proceeds divided bethesgarties, mentor order in an action fafcting the family which was granted

the family court and probate court had concurrent jurisdiction. Morrisseervis by a court of this stafis filed in a county other than the county in

sette,99 Wis. 2d 467299 N.W2d 590(Ct. App. 1980). A __whichthe judgment was rendered, the petitioner or party bringing
Thejoinder of divorce and contract actions between spouses is not required. Cﬁg{l ! h hall fth -

field v. Caulfield, 183 Ws. 2d 83515 N.W2d 278(Ct. App. 1994). emotion or order to show cause shall saerwbpy of the petition,

~ Whenone party to a divorce dies during the action the court jasissiction, motion or order to show cause and summons to the clerk of the

wc\}b’gggggm&gg t‘i;ggfce prior orders. Sochaechal83 Ws. 2d 390515 courtin which the judgment was rendered. If a question arises as
An injunction against anan, whose petition to establish himself as father of 2 chiF0 which _court shoulexercise ]unSdICthn' a con_ference involv

drenhad been denied, to stay away from the children until they reach age 18 W@ both judges, all counsel and guardians ad litem may be con

within the courts power to enforce its judgments and orders. Paternity of C.A.S.¢enedunder s807.13 (3)to resolve the questiornThe petitioner

C.D.S.185Wis. 2d 468518 N.W2d 285(Ct. App. 1994). . __shallsend a copy of any order rendered pursuant to this petition,
A family court has jurisdiction to hear equitable claims against 3rd parties that . R .

affectthe rights of paries to a divorce, such as a claim against a 3rd party title holdé@tion or orderto show cause to the clerk of the court in which

of property claimed to S(Cé‘ia',Ly be part ;Jf the mavital estate. Zakiabel,210Ws.  the original judgment or order was rendered.
4 . . App. : : ; . . .
Chapter822, the Uniform Child Custody Jurisdiction Act, does not, in and of itself, (2) (a) Except as provided in cf69, if the petition, motion

establisha suficient statutory basis for personal jurisdiction over a nonresidear order to show cause is for enforcement or modificatioa of
ﬁ?&ﬁg%azé%(“cg%f&“i’g%rgfeed'“9- Paula M.SNeal A. R226 Ws. 2d 79593 child support, family supporr maintenance ordethe petition,
motionor order to show cause shall be filed in¢banty in which
767.015 Child custody jurisdiction.  All proceedingselat  theoriginal judgment or order was rendered ahie county where
ing to the custody of children shall comply with the requirement8€ minor children reside unless any of the following applies:
of ch.822 1. All parties, including the stater its delegate if support,
History: 1975 c. 2831979 c. 3%.50; Stats. 1979 s. 767.015. supportarrearages, costs or expenses are assigned undéy ch.
stipulateto filing in another county
2. The court in the county which rendered the original judg
mentor order orders, upon good cause shown, the enforcement or

767.02 Actions affecting the family . (1) Actions afecting
the family are:

(@) To afirm marriage. modification petition, motion or order to show cause to be filed in
(b) Annulment. anothercounty

(c) Divorce. (b) If the parties have stipulated to filing in another county
(d) Legal separation (formerly divorce from bed and boardynder par(a) 1, the petitioneror party bringing the motion or
(e) Custody orderto show cause shall send a copy of the petition, motion or

orderto show cause and the summamshe clerk of court in the
F . countyin which the original judgment or order was rendered.
(g) For malntenan_cg .payments. (c) If the court in the county which rendered the origjoetr
(h) For property division. o mentor order orders the petition, motion or order to show cause
(i) To enforce or modify a judgment or ordemimaction déct-  to be filed inanother county under pdg) 2, the petitioner or
ing the family granted in this state or elsewhere. party bringing the motion or order to show cause shall attach a
(j) For periodic family support payments. copy of the order when filing the petition, motion or order to show
(k) Concerning periods of physical placement or visitatiopRusein the other county
rightsto children, including an action to prohibit a move with or (4) If a petition, motion or order to show cause for enforce
the removal of a child under867.327 (3) (c) mentor modification of a child support, family support or mainte

(f) For child support.
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nanceorderis filed and heard, regardless of whether it is filed ar67.04 Actions to affirm marriage. When the validity of
heardin a county other than the county in which the originaljudgny marriage shall be denied or doubted by either of the parties the
mentor order was rendered, any judgment or order enforcingaherparty may commence an action téraf the marriage, and
modifying the original judgment or order shalecify that pay thejudgment in such action shall declare such marriage valid or
mentsof support or maintenance, and payments of arrearagesimulthe same, and be conclusive upon all persons concerned.
support or maintenance, if grgre payable to the department or History: 1979 c. 3%.50; Stats. 1979 s. 767.04.
its designee, whichever is appropriate.

History: 1989 a. 2121993 a. 326481; 1995 a. 2791997 a. 27 767.045 Guardian ad litem for minor children.

Venuefor a petition to modify or enforce an out-of-state custody decree is tig) APPOINTMENT. (a) The court shall appoint a guardian ad litem

countywhere the judgment is filed even though the judgment may be filed in a i A i i 1 iN i
County.Sharp v. Sharfi,85 Ws. 2d 416518 N.W2d 254(Ct. App. 1994). for a r_nlnorchll_d_ in any action d&kcting the family if any of the
following conditions exists:

767.027 Notice and service of process requirements. 1. The court has reason for special concerto dise welfare
(1) In any action under §67.02 (1) (i)to enforce a judgmemr ©f & minor child.

order with respect to child support, due process requirements 2. Except as provided in péam), the legal custody qrhysk
relatedto notice and service of process are satisfied to the exteatplacement of the child is contested.

thatthe court finds all of the following: (am) The court is not required to appoirguardian ad litem
(a) That adiligent efort was made to ascertain the location ofinder par(a) 2.if all of the following apply:
the respondent. 1. Legal custody or physical placement is contested in an

(b) That written notice of the action to the respondent has besstion to modify legal custody or physical placement unsler
deliveredto the most recent residential addressemployer 767.3250r767.327

addressprovidedby the respondent under&67.263 (2)to the 2. The modification sought would nstibstantially alter the
county child support agency under59.53 (5) amountof time that a parent may spend with his or her child.

(2) The department shall .promulgate rules that specify the 3. The court determines any of the following:
processhat the department will use under s(1.(a) to ascertain a. That the appointment of a guardian ad litem will not assist

the location of the respondent. Notwithstanding $ab(b), the 6 court in the determination regarding legal custodyhysical

processspecified in the rules shall utilize all reasonable meansgp,cemenbecause the facts or circumstances of the case make the
which the department has access, including electronic Meaflealy determination clear

interfaceswith other programs and informatigmovided by the

o b. That a party seeks the appointment giardian ad litem
p%si,igril:stlegrgc;raqlegfrmln|ng the current addrasithe respondent. solely fora tactical purpose, or for the sole purpose of delag

Cross Refeence: See also cDWD 42, Wis. adm. code. not for a purpose that is in the best interest of the child.

(b) The court may appoint a guardian ad litem for a minor child
767.03 Annulment. No marriagemay be annulled or held in any action d&cting the family if the child legal custody or
void except pursuant to judicial proceedings. No marriage mpitysicalplacement is stipulated to be with any person or agency
beannulled after the deat either party to the marriage. A courtother than a parent of the child drat the time of the actionhe
may annul a marriage enteréato under the following circum child is in the legal custody of, or physically placeith, any per
stances: sonor agency other than the chddbarent by prior order or by

(1) A party lacked capacity to consent to the marriage at théoulationin this or any other action.
time the marriage was solemnized, either because obagause (c) The attorney responsible for suppemforcement under s.
of mental incapacity or infirmity or because of the influence &9.53(6) (a)may request that the court a circuit court commis
alcohol,drugs, or other incapacitating substances, or a party v&aner appoint a guardian ad litem to bring an action or motion on
inducedto enter into a marriage by force or duress, or by fralmhalfof a minor who is a nonmarital child whose paternity has
involving the essentials of marriage. Suit may be brought lopt been acknowledged undef767.62 (1)or a substantially simi
eitherparty or by the legal representative of a party lacking tHar law of another state or adjudicated for the purpose of determin
capacityto consent, no later than one year after the petitionieg the paternity of the child, and the court or circuit court-com
obtainedknowledge of the described condition. missionershall appoint a guardian ad litem, if any of the following

(2) A party lacks the physical capacity consummate the applies:
marriageby sexual intercourse, and at the time the marriage was 1. Aid is provided under €6.261, 48.57 (3m)or(3n), 49.19
solemnizedhe other party did not know of the incapacifuit or 49.450n behalf of the child, or benefits are provided to the
may be brought by either party no later thare year after the peti child’s custodial parent undes.49.141to 49.161, but the state
tioner obtained knowledge of the incapacity andits delegate under 49.22 (7)are barred by a statute of limita

(3) A party was 16 or 17 years of age and did not have the Caﬁr\s from commencing an action under&7.450n behalfof the
sent of his or her parent or guardian or judicial approval, or a pa#tjld-
wasunder 16 years of age. Suit may be brought byititeraged 2. An application for legal services has béied with the
partyor a parent or guardian at any time prior to the gagftain  child support program under49.22on behalf of the child, but the
ing the age of 18 years, but a parent or guardian must bring stitteand its delegate under49.22 (7)are barred by a statute of
within one year of obtaining knowledge of the marriage. limitations from commencing an action undei767.450n behalf

(4) Themarriage is prohibited by the law$this state. Suit Of the child.

may be brought by either party within 10 years of the marriage, (d) A guardian ad litem appointed under. ey shall bring an
exceptthat the 10—year limitation shall not appifrere the mar actionor motion for the determination of the chdddaternity if
riage is prohibited because either party &iasther spouse living the guardian ad litem determindisat the determination of the
at the time of the marriage and the impediment has not be#rild’s paternity is in the child' best interest.
removedunder s765.24 (e) Nothing in this subsection prohibits the court from making

:istory: 1977 Cl-té051379 IC ‘Ailif2SIS_-5%¢92 & Stztz-'197l9 Sé Z:7-03H | atemporary order under 867.23that concerns the child before
T Sl I T RSS1ES L ok  guardian ad e is appointed or before gharcian ad liem

asmade a recommendation to the court, if the cdetérmines

maintenancde terminatedollowing remarriage is unconditional. FalkRalk,158 o ! )
Wis. 2d 184 462 N.W2d 547(Ct. App. 1990). thatthe temporary order is in the best interest of the child.

Althougha marriage mape “void,” the marriage governs the parties’ legal-rela : ;
tionsunless it is annulled. Sinai Samaritan Medical Cetriterv McCabe 197 Wis. (2) TIME FORAPPOINTMENT. The court shall appoint a guardlan

2d 709 541 N.W2d 190(Ct. App. 1995)95-0012 ad litem undersub.(1) (a) 1.or (b) whenever the court deems it
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appropriate. The court shall appoint a guardian ad litem undéthe court may order a separate judgment forahmunt of the
sub.(1) (a) 2.at the time specified in. 767.11 (12) (b) unless reimbursemenin favor of the county and against the party or par
uponmotion by a party or its own motion, the court determing&s responsible for the reimbursement. The court may enforce its
thatearlier appointment is necessary ordersunder this subsection by means of its contempt power

i i History: Sup. Ct. Order50Wis. 2d vii (1971);1977 c. 105299 1979 c. 3%s.
(3) QuaLiFicaTions. The guardian ad litem shall be an attorSO, 92 (4} 1979 c. 1961979 c. 35%.39; Stats. 1979 s. 767.045987a. 355 Sup.

ney admitted to practice in this state. No person who is an intef order 151 Ws. 2d xxv (1989)1993 a.16, 481; 1995 a. 27201, 289, 404 1997
estedparty in a proceeding, appears as counsel in a proceeding.ap5 191 1999 a. 92001 a. 612003 a. 130

i i i i udicial Council Note, 1990:This section clarifies and expands s. 767.045, as it
behalfof any party oris a relative or representative ofan InI[eresrveadsamended by1987 Wisconsin Act 355 It also incorporates the substance of s.

party may be appointed guardian ad litem in that proceeding. gog.gsinto it. Sub. (1) (a) specifies the situations in which the court is required to

i i ppointa guardian ad litem. Sub. (1) (a) 1. reflects the desirability of broad discretion
(4) ResPONSIBILITIES. The guardlan ad litem shall be an advofaor the court to appoint a guardian ad litem. Of specialisateb. (1) (b). While the

catefor the_ best interests of a minor child as to patemi_gal CUS  courthas always had the discretion to appoint a guardian ad litem in such situations,
tody, physical placement, and support. The guardian ad litemacommittee concluded that it is desirable to specifidaliytify these situations
shall function independent)yn the same manner as an attorne§srequiring special attention.

- f Sub. (2) is the present law which takes into account the need for mediation.
fora party to thection, and shall considéut shall not be bound Sub.(4) defines the role of the guardianligeim. It clarifies that the responsibility

by, the wishes of the mina@hild or the positions of others as to thes as an advocate for the best interests of the child. It emphasizes the need for the
bestinterests of the minor child. The guardian ad litem shal cogpardianad litem to function independentlyhile giving broad consideration to the

; f views of others, including the children, social workers and the like. It also specifies
siderthe factors under §67.24 (5) (am)SUbjeCt 10 5767.24 (5) thatthe guardian atitem shall function in the same manner as the lawyer for a party

(_bm), and (;UStOd_y studies Und$3|767-_31 (14) The guar(_iian ad Among other things, this means that the guardian ad litem communicates with the
litem shall investigate whether there is evidence that either parggytand other lawyers in the same manner as a lawyer for ap@sgnts informa

P ; : tion on relevant issueirough the presentation of evidence or in other appropriate
hasengaged in interspousal battemg described in 940.190r waysand generally functions as the lawyer for a pdriythis case the “party” is the

940.20(1m), ordomestic abuse, as defined i8%3.12 (1) (am) bestinterests of the children. Suld) also enumerates specific duties to emphasize

andshall report to the court on the results of the investigation. T‘l‘ié'rLPZf“CU'?f '”}PC’L‘?”CE- sian adt ltem ot the wishes of the child
; ; ; ediscretion for the guardian ad litem to communicate the wishes of the child in

guar.dla.nad litem shall reVI_ew a'?d comment to the court on a%b.@) was added it987 Wisconsin Act 355as was much of sub. (6). These are

mediationagreemenand stipulation made under®7.11 (12) unchanged.

andon any parenting plan filed under7€.7.24 (1m) Unless the  Sub.(5) specifies that the appointment terminates at the final order or the-conclu

child otherwiserequests, the guardian ad litem shall communicafignof the appeal unless the court otherwise directs. The couttsappoint or con
g ! . 1 inue the appointment of the guardian ad litem after this but is required to state the
to the court the wishes of the child as to ¢théd's legal custody scopeof the responsibilities for such period. [Re Ordéetive Jan. 1, 1990]

or physical placement under&7.24 (5) (am) 2.The guardian If both spouses have ability to pagich should be required to contribute to the pay

ad litem has none of the rights or duties of a general guardianment of the guardiaadlitem’s fee, with the percentage to be paid by each to be deter
9 K 9 K 9 minedin the court discretion. &sch v Tesch,63 Ws. 2d 320217 N.W2d 647
(4m) STATUSHEARING. (a) Subject to paib), at any time after (1974).
120days after a guardian ad litem is appointed under this sectionyhenthe guardiamad litems report was timely disclosed to both parties, the trial
- court did not err in failing to introduce the report during a custody hearing. Allen v
a p?]rty may requkest thaé the ﬁOUrthChe%u:;? ar;status k:jeelangg jitfllen, 78 Wis. 2d 263254 N.W2d 244(1977)
to the actions taken and work performed by the guardian ad €M, increaseof visitation rights from 24 days to 75 days per year haficisit

in the matter impactupon the welfare of the children to require the appointment of a guardian ad

Al . Bahr v Galonski,80 Wis. 2d 72257 N.W2d 869(1977).
(b) A.party mayr.]Ot sponer than 120 days after a status hearlﬂaﬂeappoimment of a guardian ad litem pursuant to sub. (1) and s. 891.39 (1) (a)
under this subsection is held, request titla¢ court schedule is mandated when paternity is questioned and also when there are special concermns.

anotherstatus hearingn the actions taken and work performe@&pecialconcemns arisahen a childs welfare is directly at issue, as is the case when
i B i anexisting family is disrupted. JohnsonJohnson157 Ws. 2d 490460 N.w2d
by the guardian ad litem in the matter 166 (Ct. App. 1990).
(5) TERMINATION AND EXTENSION OF APPOINTMENT. The A guardian ad litem may not be called as a witness in a custody proceeding. The
appointmenbf a guardian ad litem under siib) terminates upon G.A.L. is to communicatevith the court as a lawyer for a party and to present-infor

, L i ing evi liister v Hollister, 173 Ws. 2d 413496 N.W2
the entryof the court final order or upon the termination of an%“g'("gt_b,{g’g?iggg";_ge“'de““*'“ ister v Hollister 173 Wis. 2d 413496 N.wizd

appealin which the guardian ad litem participates. The guardiana guardian ad litem couldct in a separate action involving the child outside of the

ad litem may appeal, may participate in an appeal ordo@gi  court of original appointment even though another guardian ad litem had been
; : ; ointecby the court when the separate action was brought. Interest of B&u&lon

ther If an appeal is taken by any party and the guardian ad lit§83%A°5% 17 607 N Wad 94(1993).

choosesnot to participate in that appeal, he or she shaH/\_ﬁl_b ~ The court’s power to appropriate compensation dourt-appointed counsel is

the appellate court a statement of reasons for not participatingcessarsor the efective operation of the judicial system. In ordering compensation

i i i p iqi ioi for court ordered attorneys, a court should abidéhbys. 977.08 (4m) rate when it
IrreSpeCtlveOf the guardlan ad litern'decision not to part|C|pate canretain qualified, déctive counsel at that rate, but should order compensation at

in an appeal, the appellate court may order the guardian ad litg&Rate undeSCR 81.01or 81.02 or a higher rate when necessary to sedartieé
to participate in the appeal. At any time, the guardifitem, any counselFriedrich v Dane County Circuit CL92 Ws. 2d1, 531 N.W2d 32(1995).

i ; Thedenial of a childs request to intervene in a divorce action was correct. The
party or the person for whom the appomtmemm:ie may request ardianad litem fulfills the requirement that a childestitled to representation.

. . . . u
in writing that thecourt extend or terminate the appointment Foshuk.v. Nancy K.201 Ws. 2d 655549 N.W2d 494(Ct. App. 1996)94—3420
rea_LppOIntmen_t.The court may e_Xtend thappomtment_, orreap  Quasi-judiciaimmunity extends to a guardian k@m'’s negligent performance
point a guardian ad litem appointed under this section, after the divorce proceeding. Paige K. BMolepske219 Ws. 2d 418580 N.w2d 289
final P_Vder or after the termination of the ap_p(_eal_, but the court S_ ndersub. (6), if only one of the parties is indigent, the court mayorder the
specifically state the scope of the responsibilities of the guardiasunty or the indigent party to pay guardian ad litem fdéee courts only option

i i i i i . is to order the non-indigent party to pa@Imstead vCircuit Court for Dane County
ad litem during the period of that extension or reappointment S000WI App 261,240 Vi, 30 107 659N Wad 20

(6) CompPeNsATION. The guardian ad litem shall be compen Thequasi-judicial immunity o guardian ad litem describecHaige K.B.applies
satedat a rate that the court determines is reasonable cdure 0ﬂ|){ to Iiability for the neglig.ent pen‘or_mance of his or her duties, not as a shield
shallorder ether or both parties o pay all or any pathe com _SgarsEeu-imposed sancions o alue s bey 2 cout orleed vLuehie
pensatiorof the guardian ad litem. In addition, upon motion by The“why” behind appointing guardians ad litem for childierivorce proceed
the guardian ad litem, the court shall order either or both partiegs. Podell, 57 MLR 103.
to pay the fee for an expert witness used by the guarditieex ]
if the guardian ad litem shows that the use of the expert is-nedéy’.05 Procedures. (1) JUrispicTioN. A court of this state
saryto assist the guardian ad litem in performingdriser fune  havingjurisdiction to hear actionsfatting the family may exer
tions or duties under this chaptelf both parties are indigent, thecisejurisdiction as provided under ch69 or 801
courtmay direct thathe county of venue pay the compensation (1m) ResiDENCE. No action under §67.02 (1) (apr (b) may
andfees. If the court orders a county to pay the compensaitiorbe brought unless at least onetbé parties has been a bona fide
the guardian ad litem, the amouatdered may not exceed theresidentof the county in whiclihe action is brought for not less
compensatiompaid to private attorneys unde©3.7.08 (4m) (h) than30 days next preceding the commencement of the action,
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unlessthe marriage has been contracted within this stiten A Ce}us? 0; action u?delr S. 76?1-,70 reguir%s tha\:1 th? c€mplair&e? ,0; cgndwgsarise

H H H esult of the marital relationship and a breach of the good fait uty between
oneyear prior to the commencement of the action. No aCt'@fJi)uses.Once a divorce is commenced, tt@m must be resolved in divorce court.
unders.767.02 (1) (c)pr (d) may be brought unless at least ona cauig o{(actioln betwlee;n spho_usgs arisingfoltljtsidrs the marita&relatiogship,.such as
of the parties has been a bona fide resident of the county in wiigkgckbroker—client relationship, does not fall withiry66.70 and may be main
the action is brought for not less than 30 dagst preceding the famnedindep %‘;{’?Q{_‘}{g;e_ fg',vgoéf 2. Knafelddain Bosworth, Inc224 Ws. 2d 34
commencementf the actionNo action under s/67.02 (1) (c)
may be brought unless &ast one of the parties has been a borf®7.07 Judgment of divorce or legal separation. A
fide resident of this state foot less than 6 months next precedingourt of competent jurisdiction shall grant a judgmentiobrce

the commencement of the action. or legal separation if:

(2) ACTIONS FOR CUSTODY OF CHILDREN. Subjectto ch.822, (1) Therequirements of this chapter as to residence and mar
the question of a child' custody may be determinesl an incident riageassessment counseling have been complied with;
of any action décting the family or in amdependent action for  (2) (a) In connection with a judgment of divorce or legepa
custody. The efect of any determination of a chitdeustody shall ration, the court finds that the marriage is irretrievably broken
not be binding personally against any parent or guardian unlegilers.767.12 (2) unless parb) applies.
the parent or guardiahas been made personally subject to the () |n connection with a judgment of legal separation, the court

jurisdiction of the courin the action as provided under 8010r  finds that the maritatelationship is broken under 267.12 (3
hasbeen notified undes.822.05as provided in $822.12 Noth nd P @)

ing in this section may be construed to foreclose a person ot
thana parent who has physical custadya child from proceeding sidered approved or made provision for legal custdtigsupport

underch. 822 of any child of the marriage entitled sopport, the maintenance

(3) ParTiES. The party initiating an actionfatting the family  of either spouse, the support of the family undé6.261and the
shallbe denominated the petitioneFhe party responding to the gispositionof property
action shall be denominated the respondent. All references (@iistory: 1971 c. 2201977 c. 1051979 c. 32550, 92 (4); Stats. 1979 5. 767.07;
“plaintiff” in chs.801to 807 shall apply to the petitioneand all 1987a. 3551989 a. 132
referencego “defendant” in chs801 to 807 shall apply to the A divorce judgment did not bar a wiseaction against her former husband for torts

. L o allegedlycommitted during the marriage. StuartStuart,143 Wis. 2d 347 421

respondent. Both parties together may initiate the petition by;\w 24505(1988).
signingand filing a joint petition. The parties to a joint petition
shallbe called joint petitioners. The parties to a joint petition shal67.075 State is real party in interest. (1) The state is
statewithin the joint petition that both parties consent to personadal party ininterest within the meaning of&03.01for purposes

er(3) To the extent it has jurisdiction to do so, ttmurt has con

jurisdiction and waive service of summons. of establishing paternitysecuring reimbursement of aid paid,
(4) PeTiTioN. All references to a “complaint” inhs.801to  future supportand costs as appropriate in an actidacing the
807 shall apply to petitions under267.085 family in any of the following circumstances:

(5) TITLE OFACTIONS. An actionaffecting the family unders. (&) An action to establish paternity whenever thegecism
767.02(1) (a)to (d) or (g) to (k) shall be entitled “In re the mar pletedapplication for legal services filed with the chddpport
riageof A.B. and C.D.”, except that an independent action for vigprogramunder s49.22or whenever s167.45 (6mjr (6r) applies.
tationunder s767.245 (3)shall be entitled “In re visitation with  (b) An action to establish or enforce a child support or mainte
A. B.”. An action afecting the family undes.767.02 (1) (flor nanceobligation whenever there is a completed application for
(m) shall be entitled “In re the support of A.B.”. A child custodyegal services filed with the child support program undei9s22
actionshall be entitled “In re theustody of A.B.”. In all other  (c) Whenever aid under 46.261, 48.57 (3m)or (3n), 49.19
respectsthe general provisions of cl#)1and802respecting the or49.45is provided on behalf of a dependent child or benefits are
contentand form of the summons and pleadings shall apply providedto the childs custodial parent under 4€.141t049.161

(6) DismissaL. An action diecting the family may not be dis (cm) Whenever aid under46.261,48.57 (3m)or (3n), 49.19
missed under s.805.04 (1)unless all the parties whbave or49.45has, in the past, been provided on behalf of a dependent
appearedn the action have been served with a copy of the notickild, or benefits have, in the past, been provided to the shild’
of dismissal and have had an opportunity to file a responsimastodialparentunder ss49.141t049.1613, and the child family

pleadingor motion. is eligible for continuing childsupport services undd5 CFR
(7) ACTIONSFORCERTAIN INTERSPOUSALREMEDIES. If a spouse 302.33
hasbegun an action against the other spouse un@é6s/0and (2) (a) Except as provided in pdb), in any action décting

either or both spouses subsequently bring an action under ttis family under a child support enforcement program, an-attor
chapter for divorce, annulment or legal separation, the actioray acting under s19.220r59.53 (5) including any district atter
may be consolidated by the court exercising jurisdiction under thisy or corporation counsel, represents only Fhe state. Chitd sup
chapter. If the actionsare consolidated, to the extent the proceport services provided by an attorney as specified in(djiolo not
dural and substantive requirements of this chapter conflict withieatean attorney—client relationship with any other party
the requirements under 866.7Q this chapter controls. No action (b) Paragraph(a) does not apply to aattorney who is
unders. 766.70may be brought by a spouse against the othemployedby the department under49.22or a county under s.
spousewhile an action for divorce, annulment or legal separati®®9.53(5) or (6) (a)to act as the guardian ad litem of the minor child
is pending under this chapter for the purpose of establishing paternity

History: 1977 c. 105418 447,1979 c. 3%s.50,92 (4) 1979 c. 1961979 c. 352 History: 1977 c. 4181979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.075;
$.39; Stats. 1979 s. 767.05983 a. 3261983 a. 44'8.67, 1985 a. 371993 a. 326  1983a. 27s.2202 (57)1987 a. 4131989 a. 311993 a. 326481, 1995 a. 2%.9126
481; 1995 a. 68 (19); 1995 a. 201275 289, 404, 1997 a. 35105

As a general mattethe childs best interests will be served by living with a parent. Whenparents each own a 1/2 interest in the future proceeds of real estate and the
If circumstances compel a contrary conclusionjriterests of the child, not a sup statecontributes to child support, the court may not otbercustodial parent to pay
posedright of a parent to custodgontrols. In a dispute between a father and ahild support in the form of an accumulating real estate lien in favor of the state. State
deceasednothefs parents, the court erred in concluding that it must award custody rel. v Reible,91 Ws. 2d 394283 N.w2d 427(Ct. App. 1979).
to a natural parent unless he was unfit or unable to care for the childr€hapell A mother is a necessary party in a paternity action brought by the state. Paternity
v. Mawhinney 66 Ws. 2d 679225 N.W2d 501(1975). of Joshua E171 Ws. 2d 327491 N.W2d 136(Ct. App. 1992).

Whena divorce action was brought before the residency requirement was met, ah mothets and childs interests in a paternigction are not sfitiently identical

actionwas never commenced and the petition could not be amended after the reqtdrplacethem in privity for the purpose of res judicata. Chad M.&enneth J.Z.

mentwas met. Siemering Biemering95 Ws. 2d 111, 288 N.W2d 881(Ct. App. 194 Wis. 2d 690535 N.W2d 97(Ct. App. 1995).

1980). Sub.(2) (b) allows a county corporation counsel to act as the guardian ad litem for
The prohibition under sub. (7) of commencing an action undé8®&.70 while a  achild in a paternity action so long as he or she only represents the child and does not

divorce,annulment, or legal separation action is pending is constitutional. Haackepresenthe state in the action. Chad M.GKenneth J.Z194 Ws. 2d 690 535

Haack,149 Wis. 2d 243440 N.W2d 794(Ct. App. 1989). N.W.2d 97 (Ct. App. 1995).
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76?6465?%51? chtil_ﬁidhasa rigfgt to br:n% an inde?_endftsntt acti?_{w IOE pat;emi_tty untti_er s. (b) The court in the action shall, as provided undé6%.25
76745 e i it pary o s e it perty S 767 26 determine and adjUcdge the amoLmar the person
ing the paternity issue. Mayonia M.M.Kieth N.202 Ws. 2d 460551 N.w2d 34 shouldreasonably contribute tive support and maintenance of
(Ct. App. 1996),95-2838 the spouse or child and how the sum should be paid. This amount

) ) mustbe expressed as a fixed sum unless the parties have stipulated
767.077 Support for dependent child. ~ The state oritdet  to expressing the amount apercentage of the paysrincome
egateunder s49.22 (7)shall bringan action for support of a minor andthe requirements under#7.10 (2) (am) 1o 3. are satisfied.
child under s767.02 (1) (flor, if appropriate, for paternitleter  The amount so ordered to be paid may be changed or modified by
minationand childsupport under §.67.45whenever the child’  the court upon notice of motion or order to show cause by either
right to support is assigned to the state undé8.261 48.57 (3m) party upon stficient evidence.
(b) 2.0r(3n) (b) 2,49.145 (2) (s)49.19 (4) (h) 1. bor49.775 (2) (c) The determination may be enforced by contempt preceed

(bm) if all of the following apply: ings, an account transfer under767.267or otherenforcement
(1) Thechild has been deprived of parental support by reasgfechanismss provided under 367.30

of the continued absence of a parent from the home. (d) Inany such support action there shall be no filing fee or
(2) A court has noissued an order under&7.25requiring  othercosts taxable to the persespouse, the minor child, the per
the parent who is absent from the home to support the child. sonwith legal custody or the nonlegally responsible relative, but
History: 1987 a. 271995 a. 289404 1997 a. 27105 afterthe action has been commenced and filed et may direct
) . ) ) thatany part of or all fees and costs incurred shall be paid by either
767.078 Order in case involving dependent child. (1) party.
(@) In this subsection, “case involving a dependent child” means 3) | the state or any subdivision thereof furnishes public aid

anaction which meets all of the following criteria: to a spouse odependent child for support and maintenance and
1. Is an action for modification of a child support order undehe spouse, person with legal custody or nonlegally responsible
s. 767.320r an action in which an order for child supp@t relative fails or refuses to institute appropriate court action
requiredunder s767.25 (1) 767.51 (3)or 767.62 (4) underthis chapter to provide for the same, the person irgehur
2. The childs right to support is assigned to the state undeountywelfare activities, the county chiklpport agency under
s.48.57 (3m) (b) 20r (3n) (b) 2.0r49.19 (4) (h) 1. b. s.59.53 (5)or the department is a real party in interest under s.

of the continued absence of a parent from the home. pose of obtaining support and maintenance. Any attorney
(b) Except as provided in péc), in a casénvolving a depen employedby the state or any subdivision thereof may initiate an

dentchild, if the childs parent who is absent from the home is n&ctlonunder this section. The title of the action shall be “In re the

ortor maintenance of A.B. (Child)".
employedthe court shall order that parent to do one or more %lr'HFi)sl,::ory: 1971 ¢.22Q 1971 c. 30k.116(1973 c). 2371975 ¢. 821977 c. 105

the following: 271; 1979 c. 3%s.50, 92 (4) Stats. 1979 s. 767.08981 c. 3171983 a. 271985

i i ; a. 29176, 1987 a. 4131989 a. 2121993 a. 4811995 a. 2%.9126 (19) 1995 a.
1. Register for work aa public employment &te estab 201 404 1997 & 2735 1999 A 1622001 . 16

lishedunder s106.09 Fourfactorsrequired to find a party estopped from seeking a revision of an order
2. Apply for jobs. areenumerated. Nichols Nichols,162 Ws. 2d 96469 N.W2d 619(1991).
Py . . P Countychild support agencies can initiate actions to compel suppaet this sec
3. Participate in a JOb training program. tion without payment of filing fee72 Atty. Gen. 72

(c) An order is not required under pé) if the court makes
written findings that there igood cause for not issuing the order767.081 Information from the office of family court

(2) Subsection(1) does not limit the authority of a court tocommissioner. (1) Upon the filing of an action técting the
issuean order other than an order under SL(n), regarding famlly, the ofice OT famlly COU.rt CommISSIOne_r shall inform the
employmentof a parent in an action for modification of a childPartiesof any services, including referral serviceserd by the
supportorder under s767.32or an action in which an ordéar ~ office of family court commissioner ariy the director of family
child support is required underzs7.25 (1)767.51 (3)or767.62 courtcounseling services under7§7.11

(4). (2) Uponrequest of garty to an action &cting the family
History: 1987 a. 271991 a. 391993 a. 161995 a. 2%s.7098 709869130 (4)  including a revision ofjudgment or order under 367.32 or
1995a. 289404 1997 a. 105191; 1999 a. 9 767.325

A divorce action terminates on the death of a spouse. After the death an order pro . . - . .
hibiting an act in regard to marital property entered in the divorce may not be enforced(@) The ofice of family court commissioner shall, with or with

underch. 767. As the parties are legally married at the time of death, the sole remgdit chage, provide the party with written information on fok
{,‘\’,{Sfe;g'Xg‘fgg@pﬁﬁzﬂ’igg‘{&'ﬂggpl%rg%')'_es under s. 766.70. $dsbeha?04  |o\ing, as appropriate to the action commenced:
1. The procedure for obtaining a judgment or order in the
767.08 Actions to compel support. (1) In this section: ~ action.
(@) “Nonlegally responsible relative” means a relative who 2. The major issues usually addressed in such an action.
assumesesponsibility for thecare of a child without legal cus 3. Community resources and famitpurt counseling ser
tody, but is not in violation of a court ordetNonlegally responsi  vicesavailable to assist the parties.

ble relative” does not include a relative who has physical custody 4. The procedure for setting, modifying and enforcing child

of a child during a court-ordered visitation period. supportawards or modifying and enforcing legal custody or
(b) “Relative” means any person connected with a child physicalplacement judgments or orders.
blood, marriage or adoption. (b) The ofice of family court commissioner shall provide a

(2) (a) If aperson fails or refuses to provide for the suppoparty,for inspection or purchase, with a copy of the statutory pro
andmaintenance of his or her spoaseninor child, any of the fel visionsin this chapter generally pertinent to the action.
lowing may commence an action in acyurt having jurisdiction  History: 1977 c. 105271, 447, 449, 1979 c. 3%.50; 1987 a. 3552001 a. 61
in actions decting the family to compel the person to provide any . ) )
legally required support and maintenance: 767.082  Suspension of proceedings to effect re_concﬂ -

1. The persos’spouse. iation. During the pendency of any action for divorce or legal

. ; separationthe court mayupon written stipulation of both parties

2. The minor child. _ thatthey desire to attempt a reconciliation, enter an caigpene
3. The person with legal custody of the child. ing any and all orders and proceedings for such period, not
4. A nonlegally responsible relative. exceeding0 days, as the court determines advisable so as-to per

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/202%20Wis.%202d%20460
https://docs.legis.wisconsin.gov/document/courts/551%20N.W.2d%2034
https://docs.legis.wisconsin.gov/document/courts/95-2838
https://docs.legis.wisconsin.gov/document/statutes/2003/49.22(7)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.02(1)(f)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.45
https://docs.legis.wisconsin.gov/document/statutes/2003/46.261
https://docs.legis.wisconsin.gov/document/statutes/2003/48.57(3m)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/48.57(3m)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/48.57(3n)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/49.145(2)(s)
https://docs.legis.wisconsin.gov/document/statutes/2003/49.19(4)(h)1.b.
https://docs.legis.wisconsin.gov/document/statutes/2003/49.775(2)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2003/49.775(2)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.25
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/105
https://docs.legis.wisconsin.gov/document/statutes/2003/767.32
https://docs.legis.wisconsin.gov/document/statutes/2003/767.25(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.51(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.62(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/48.57(3m)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/48.57(3n)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/49.19(4)(h)1.b.
https://docs.legis.wisconsin.gov/document/statutes/2003/767.078(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2003/106.09
https://docs.legis.wisconsin.gov/document/statutes/2003/767.078(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.078(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.078(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.32
https://docs.legis.wisconsin.gov/document/statutes/2003/767.25(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.51(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.62(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.62(4)
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%207098
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%207098e
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209130
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/105
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/courts/204%20Wis.%202d%20474
https://docs.legis.wisconsin.gov/document/courts/204%20Wis.%202d%20474
https://docs.legis.wisconsin.gov/document/courts/555%20N.W.2d%20152
https://docs.legis.wisconsin.gov/document/statutes/2003/767.25
https://docs.legis.wisconsin.gov/document/statutes/2003/767.26
https://docs.legis.wisconsin.gov/document/statutes/2003/767.10(2)(am)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/767.10(2)(am)3.
https://docs.legis.wisconsin.gov/document/statutes/2003/767.267
https://docs.legis.wisconsin.gov/document/statutes/2003/767.30
https://docs.legis.wisconsin.gov/document/statutes/2003/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.075
https://docs.legis.wisconsin.gov/document/acts/1971/220
https://docs.legis.wisconsin.gov/document/acts/1971/307
https://docs.legis.wisconsin.gov/document/acts/1971/307,%20s.%20116
https://docs.legis.wisconsin.gov/document/acts/1973/237
https://docs.legis.wisconsin.gov/document/acts/1975/82
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1977/271
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1981/317
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1987/413
https://docs.legis.wisconsin.gov/document/acts/1989/212
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/201
https://docs.legis.wisconsin.gov/document/acts/1995/201
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1999/162
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%2096
https://docs.legis.wisconsin.gov/document/courts/469%20N.W.2d%20619
https://docs.legis.wisconsin.gov/document/oag/vol72-72
https://docs.legis.wisconsin.gov/document/statutes/2003/767.11
https://docs.legis.wisconsin.gov/document/statutes/2003/767.32
https://docs.legis.wisconsin.gov/document/statutes/2003/767.325
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1977/271
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/2001/61

7 Updated 03—-04Wis. Stats. Database ACTIONS AFFECTING THE FAMILY 767.087

mit the parties to attempt a reconciliation without prejudice temptof courtfor, encumbering, concealing, damaging, destroy
their respective rights. During the periodsafspension the partiesing, transferring or otherwise disposing pfoperty owned by
may resume living together as husband and wife and their acts afttieror both of the parties, except in the us@irse of business,
conductshall not constitute an admission that the marriagetis in order to secure necessities or in order to pay reasonable costs
irretrievablybroken or a waiver of the ground that the parties haaad expenses of the action, including attorney fees.

voluntarily lived apart continuously for 12 months or more imme (j) Unless thection is one under 67.02 (1) (g)or (h), that
diately prior to the commencement of the action if such is the cag@ringthe pendency of the action, the parties are prohibited from,
Suspensiomnay be revoked upon motion of eitiparty by order and may be held in contempt of court, filwing any of théollow-

of the court. Ittheparties become reconciled, the court shall disng without the consent of the othgarty or an order of the court
missthe action. If the parties are not reconciled after the perigda circuit court commissioner:

of suspension, the action shall proceed as though no reconciliation Establishinga residence with a minor child of the parties

periodwas attempted. . outsidethe state or more than 150 miles fromtixsidence of the
History: 1971 c. 2201977 c. 1051979 c. 325,50 Stats. 19795. 767082 gynernante within the state.

767.083 Waiting period in certain actions. No petition 2. Removing a minor child of the parties from the state for
for divorce orlegal separation may be brought to trial until thg1orethan 90 consecutive days. '
happeningof whichever of the following events occurs first: 3. Concealing aninor child of the parties from the other party

(1) Theexpiration of 120 days after service of the summons (2) INITIATION OF ACTION. (@) Either or both of the parties to
and petition upon the respondent or the expiration of 120 daifE marriage maynitiate the action. The party initiating the action

afterthe filing of the joint petition; or or his or her attorney shall sign the petition. Both parties or their
(2) An order by the couriafter consideration of the recem respectiveattorneys shall sign a joint petition.
mendationof a circuit court commissionedirecting an immedi (b) The clerk of court shall provide without cheyto each per

atehearing on the petition fahe protection of the health or safetysonfiling a petition requesting child support, a document setting

of either of the parties or of any child of the marriage or for othtarth the percentage standard established by the deparungtt

emergencyreasons consistent with the policigisthis chapter s.49.22 (9)and listing the factors which a court may consider

The court shall upon granting such order specify the groundsders.767.25 (1m)

therefor. (2m) SumMONS,CONTENTS. () Except as provided in pgy),
History: 1977 c. 1051979 ¢. 3%s.50,92 (4) 1979 c. 196Stats. 1979 s. 767.083; if only one party initiates the acti@nd the parties have minor

1987a. 3552001 a. 61 children,the summons served on the other party:

767.085 Petition and response. (1) PETITION, CONTENTS. 1. Shall include notification of the availability of information
Exceptas otherwise provided, in any actiofeafing the family unders.767.081 (2)and of the contents of 848.31
the petition shall state: 2. Shall be accompanied bydacument, provided without

(@) The name and birthdate of the parties, the social secuijargeby the clerk of court, setting forthe percentage standard
numbersof the husband and wifind their occupations, the dateeStablishedy the department under49.22 (9)and listing the
andplace of marriage and the facts relating to the residence of bg#orswhich a court may consider undef767.25 (1m)
parties. (b) If service is by publication, notification regardin®48.31

(b) The name, birthdate and social security numbevagh May consist of references the statute numbers and titles, and

minor child of the parties and each other child born to the wife difformation relating to the percentage standard andfaiceors
ing the marriage, and whether the wife is pregnant. neednot be provided. o _

(c) If the relief requested is a divorce or a legal separation in(3) SERVICE. If only one party initiates the action, the other
which the parties do not file a petition unde767.12 (3)thatthe ~shallbe served under cBO1and mayserve a response or counter
marriageis irretrievably broken, orlternativelythat both parties claim within 20 days after the date of service, except doas
agreethat the marriage is irretrievably broken. tions of jurisdiction may be raised at any time priojudgment.

; ; : Serviceshall be made upon the petitioner and upon the circuit
(cm) If the relief requested is a legal separation and the pantc%c%rlrtcommissioner as providéws.767.14 and the original copy

havefiled a petition under 967,12 (3)that both parties agree tha of the response shall be filed in court. If the parties together initi

the marital relationship is broken. ; - e o ; 5
(d) Whether or not an action for divorce or legal separdtion ate the action with a joint petition, service of summonsias
9 P required.

eitherof the parties was or has besrany time commenced, or ) D Previousl isting def t
is pending in any other court or before any judge thereof, in thjs (4) DEFENSESABOLISHED. Previously existing defenses to
stateor elsewhere, and if either party wasviously married, and divorce and legal separation, including but not limited to-con
if so the manner in which such marriage was terminated, and if fgnation, connivance, collusion, recrimination, insanignd

; : ; ; apseof time, are abolished.
minatedby court judgment, the name of the cauartvhich the History: 1971 c. 2201977 c. 1051979 ¢. 3255.50, 92 (4} 1979 c. 1961979

judgmentwas granted anthe time and place the judgment was 352539, Stats. 1979 5. 767.085985 a. 291987 a. 332.64; 1987 a. 355403
granted,if known. 19;33]?.230% ?6512% 1993 a. 78481; 1995 a. 2%.9126 (19) 1995 a. 201404 1997

(e) Whether the parties have entered into any written agré P -
mentsas to support, legal custody and physjatement of the ePrenuptlal and postnuptial agreements. Loeb, WBB March 1981.
children, maintenance of either parndproperty division; and 767.087 Prohibited acts during pendency of action.
if so, the written agreement shall be attached. (1) In an action décting the familythe petitioner upon filing the

() The relief requested. When the relief requesediegal petition,the joint petitioners upon filinthe joint petition and the
separationthe petitionshall state the specific reason for requestespondentipon service of the petition gpoeohibited from doing
ing such relief. any of the following:

(h) That during the pendency of the action, the parties are pro (a) Harassingjntimidating, physically abusing or imposing
hibited from, and may be held in contempt of courtlarassing, anyrestraint on the personal liberty of thiéner party or a minor
intimidating, physicallyabusing or imposing any restraint on thehild of either of the parties.
personaliberty of the other party or a minor child of either party  (b) If the action is one under&57.02 (1) (a)(b), (c), (d), (h)

(i) If the action is one under&67.02 (1) (a)(b), (c), (d), (h) or (i), encumbering, concealing, damaging, destroying, transfer
or (i), that during the pendency of the action, withoutatiesent ring or otherwise disposing of propertyvned by either or both
of the other party or an order of the court or a circuit court commaf the parties, without theonsent of the other party or an order of
sioner,the parties are prohibited from, andhy be held in con the court or a circuit court commissioneexcept in the usual
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courseof business, in order &ecure necessities or in order to pa tA gi?l cmért is not requirg_d to givef_eétt_gota c?rciferr]txdi\ll(ijsionkag_rteemen(tj etntered i

1 H H Nnto betore divorce proceedings are Instituted. should make Its own determination
;:g:onabl&os'[s and expenses the action, including attorney of whether the agreement adequately provides for the parties.. Ray 87 Wis.
. 2d 77,203 N.W2d 724(1973). )

(c) Unless the action is one unde767.02 (1) (gpr (h), with- it 80 Bion of the mariage. and ) separation agreements that are
outthe consent of the other padyan order of the court or a CirCuitmadeatter separation in contemplation of a separation. The former are presumed
court commissionerestablishing a residence with a minor childindingon the parties under s. 767.255 (3) (L). The latter are governed by s. 767.10
of the parties outside tsate or more than 150 miles from the reiideensiie & foeommenqalon o e By e B cos N o0 255
idenceof the other partyvithin the state, removing a minor child(ct. App. 1999). See als@Boxtel vVanBoxtel, 2001 Wi 4®42 Ws. 2d 474625
of the parties from the state for more than 90 consecutive day$!gy.2d284

i i ; ; An agreement made in contemplation of divorce, entered into aftqratties
Concea“nga minor child of the parties from the other party agreedo the divorce, was subject to s. 767.10, not s. 767.255. When a party withdrew

(2) Theprohibitions under sulfl) shall apply until the action his consent before court approval, the agreement was unenforcegiss.vAyres,
is dismissed, until a final judgmeintthe action is entered or until 23A°‘{V_'Si 2d 431502 Nf-WZ‘t’ 132(Ct. Aptp- 19?_9)-I o in & divorce iud
P i ; rial court may refuse to incorporate a stipulation in a divorce ju
the court or a circuit court commissioner orders otherwise. aparty repudiates hisr her consent. A party is free to withdraw form a stipulation
(3) (a) Except as provided in pdb), a party who violates any until itis incorporated in a judgment, and repudiation may render the stipulation non

Y : existent. VanBoxtel v VanBoxtel, 2001 WI 40242 Ws. 2d 474625 N.W2d 284
pI’OVISIonOf SUb'(l) may be proceeded against under7@s for The specific language of sub. (1) controls stipulations in divorces rather than the

contemptof court. generalanguage of s. 807.05. All agreements entered into after a divorce is filed are
in Vi d i stipulationssubject to sub. (1) and must be approved by the court. Polakawski v

_(b) Anactin violation of sul{1) (c)is not a contempt of court 512 SIS FeS P %0969 Ws. 20l 765 687 NLW2d 102 021961

if the court finds that the action was taken to protgeirey or a

minor child of the parties from physical abuse by the other Par¥7 11 Family court counseling services. (1) DIRec-

andthat therewas no reasonable opportunity under the circurq ; : -
. L OR. (a) Except as provided in pér) and subject to approval by
fﬁggﬁgﬂ the party to obtain an order under (@ authorizing the chief judgeof the judicial administrative district, the circuit
Historv: 1993 a 782001 a, 61 judgeor judges in each counghall designate a person meeting
v ' ' the qualifications under sul§4) as the director of family court

767.09 Power of court in divorce and legal separation counselingservices in that county , ,
actions. (1) When a party requests a legal separation raaer ~ (b) If 2 or more contiguousounties enter into a cooperative
a decreeof divorce, the court shall grant the decree in that foragreementinder sub(3) (b), the circuit judges for the counties
unlessthe othemarty requests a divorce, in which case the codfvolvedshall, subject to approval by the chief judge ofjtiu-
shallhear and determine which decree shall be granted. A decdtigadministrative district, designageperson meeting the quaifi
of separation shall provide that in case of a reconciliation at a¢gtionsunder sub(4) as the director of family court counseling
time thereaftertheparties may apply for a revocation of the judgservicesfor those counties.
ment. Upon such application the court shall make such orders agc) A county or counties may designate the supervisor of the
may be just and reasonable. office of family court commissioner as the directmder par(a)
(2) By stipulation of both partiesyr upon motion of either or (b).
party not earlietthan one year after entry of a decree of legal-sepa (2) Duties. A director of family court counselingervices
ration,the court shall convert the decree to a decree of divorcgesignatedinder sub(1) shall administer a family court counsel
History: 1977 c. 1051979 c. 3%.50; Stats. 1979 s. 767.09. ing office if such an dfce is established under suB) (a)or (b).

If therequirements of sub. (2) are met, conversion to a divorce decree is manda : ; ; i
Bartzv. Bartz, 153 Ws. 2d 756452 N.W2d 160(Gt. App. 1989). fﬁgﬁrdlesm whether such aaffice is established, the director

767.10 Stipulation and property division. (1) The paf (a) Employ stfto perform mediation and to perform any legal
tiesin an action for an annulment, divorce or legal separation maystodyand physical placement studgrvices authorized under
subjectto the approvabf the court, stipulate for a division of prop sub.(14), arrange and monitor stafaining, andassign and moni
erty, for maintenance payments, for the support of children, ftor staf case load.

periodic family support payments under&57.261or for legal (b) Contract under sulB) (c)with aperson or public or private
custodyand physical placement, in case a divorce or legal sepasatity to perform mediation and to perform any legal custody and
tion is granted or a marriage annulled. physicalplacement study services authorized under @ub).

(2) (a) Acourt may not approve a stipulation for child support (c) Supervise and perform mediation and any legal custody
or family support unless the stipulation provides payment of andphysical placement study services authorineder sub(14),
child support, determined in a manner consistent will88.250r  andevaluate the quality of any such mediation or study services.

767.51 ) ) ] (d) Administer and manage funding for family court counsel
(am) A court may notapprove a stipulation for expressingng services.

child support or family support as a percentage of the fmyer (3) MepiaTioN PROVIDED. Mediation shallbe provided in

incomeunless all of the following apply: everycounty in this state by any of the following means:

1. The state is not a real party in interest in the action under, ; ; P
any of the circumstances specified i787.075 (1) (a) A county mayestablish a family court counselindioé to

: : 4 provide mediation in that county
2. The payer is not subject to any other oriterany other

action,for the payment of child or familsupport or maintenance (b) Two or more contiguous counties may enter into a coopera
' pay PP “tive agreement to establish one family court counselifigeofo

3. All payment obligations included in the ordether than nroyide mediation in those counties.
theannual receiving and disbursing fee und@6g.29 (1) (d)are (c) A director of family court counseling services designated

expresseds a percentage of the pagse_ncome. . 0gndersub.(l) may contract with any person or publicpsivate
(b) A court may not approve a stipulation for a division ofntity, located in a county in which the director administansily

propertythat assigns substantially all of the property to one of tagyt counseling services or in a contiguous coutayprovide
partiesin the action if the other party in the actiofnishe process mediationin such a county

of applying for medical assistance under sulbb¢hof ch. 49or if 2 M Every mediatorassianed
the court determines that it can be reasonably anticipated that th ) MEDIATOR QUALIFICATIONS, ery mediatorassigne

otherparty in the action will apply for medical assistanceler Undersub.(6) (a)shall have not less than 25 hoursrediation
subch IV of ch. 49within 30 months of the stipulation. training or not less than 3 years of professional experience-in dis

History: 1971 c. 2201977 c. 1051979 c. 3%s50,92 (4) Stats. 1979 s, 767.10; PUteresolution. Every mediator assigned under gijb(@) shall
1985a. 29 1987 a. 3551993 a. 161993 a. 496.276, 1995 a. 272001 a. 16 havetraining on thelynamics of domestic violence and thieets
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of domestic violence on victims dbmestic violence and on chil endangethe health or safety of one of the parties. In making its
dren. determinatiorof whether attendance at thession would endan

(5) MEDIATION REFERRALS. (a) Except as provided in siB) ~ gerthe health or safety of one of the parties,abert shall con
(b), in any action décting the familyincluding a revision of judg sider evidence of the following:
mentor order under §.67.320r 767.325 in whichit appears that 1. That a party engaged in abuse, as defineddh3122 (1)
legal custodyor physical placement is contested, the court er cif@), of the child, as defined in 48.02 (2)
cuit court commissioner shall refer tparties to the director of 2. Interspousal battery as described und@#8.190r940.20
family courtcounseling services for possible mediation of thoggm) or domestic abuse as defined i8%3.12 (1) (am)
contestedssues. The court or circuit court commissioner shall 3. That either party has a significant problem with alcohol or
inform the parties of all of the following: drug abuse.

1. That the confidentiality ofommunications in mediation 4. Any other evidence indicating that a pastiyealth or safety

is waived if the parties stipulate under s(il) (c)that the person wi|l be endangered by attending the session.
who provided mediation to the parties may also conduct the Iegal(c) The initial session under péa) shall be a screening and
custodyor physical placement study under s{is). evaluationmediation session, including screening for domestic

2. That thecourt may waive the requirement to attend at leagbuseto determine whether mediation is appropriate and whether
one mediation session if the court determinieat attending the poth parties wish to continue in mediation.
sessionwill causeundue hardship or would endanger the health (9) PROHIBITED ISSUESIN MEDIATION. If mediation isprovided
or safety of one of the parties and the bases on wécbourt may  y 5 mediator assigned under si).(a) no issueelating to prop
makeits determination. erty division, maintenance, or child support may be considered

(b) If both parties to any actionfatting thefamily wish to  during the mediation unless all of the following apply:
havejoint legal custody o# child, either party may request that (3) The property division, maintenanceatild support issue
the court or circuit court commissioner refer the parties to the directly related tahe legal custody or physical placement issue.
director of family court counseling services for assistance in (b) The parties agree in writing to consider the propitti
resolvingany problem relating to joint legal custody aoigsical sion, maintenance or child support issue
placemenbf the child. Upon request, the court shall so refer the (1’0) POWERSAND DUTIES OF MEDIATOR A mediator assigned

partlesA ho i ded periods of phvsical bl undersub.(6) (a)shall be guided by the best interest of the child
(c) A person who imwarded periods of physical placementyngmay do any of the following, at his or her discretion:

achild of such a person, a person with visitation rights or a person . .
; ; ; ; P . (a) Include the counsel of any party or any appointed guardian
with physical custody of a child may notify a circuit court eom glitem in the mediation.

missionerof any problem he or she has relating to any of the& . . . o
matters. Upon notification, the circuit court commissioner may (0) Interview any child of the parties, with without a party
refer any person involved in the matterthe director of family Present. ) _ _
courtcounseling services for assistance in resolving the problem.(C) Requirea party to provide written disclosure of facts relat
(6) ACTION UPONREFERRAL. (2) Whenever a court aircuit N 10 any legal custody or physical placement issue addréssed
court commissioner refers a party to the director of family couffdiation,including any financial issue permitted to be consid
counselingservices for possible mediation, the director shafred: L
assigna mediator to the case. The mediator shall provide-medi (d) Suspend mediation when necessary to enable a party to
ation if he or she determines it @ppropriate. If the mediator Obtainan appropriate court order or appropriate therapy
determinesnediation is not appropriate, he or she shall so notify (€) Terminate mediation if a party does not cooperate or if
the court. Whenever a court or circuit court commissioner refersediationis notappropriate or if any of the following facts exist:
a party to the director of family court counseling services for any 1. There is evidence thatparty engaged in abuse, as defined
other family court counseling service, the director shall takia s.813.122 (1) (g)of the child, as defined in 48.02 (2)
appropriateaction to provide the service. 2. There is evidence of interspousal battery as described
(b) Any intake form that the family court counseling servicesnders.940.190r 940.20 (1m)r domestic abuse as defined in s.
requiresthe parties to complete before commencement of med13.12(1) (am)
ationshall ask each party whether either of the parties has engaged. Either party has a significant problem with alcohatiarg
in interspousal batternas described i8.940.190r 940.20 (1m) apuse.
or domestic abuse, as defined i8$3.12 (1) (am) 4. Other evidence which indicates one of the parties’ health
(7) PrivaTE MEDIATOR. The parties to any actionfedting the  or safety will be endangered if mediation is not terminated.
family may at their own expense, receive mediation services from (12) MEDIATION AGREEMENT. (a) Any agreement which
amediator other thanne who provides services under s{#. yesolvesssues of legal custody or pericafsphysical placement
Partieswho receive services from sualmediator shall sign and petweerthe partieseached as a result of mediation under this sec
file with the directoiof family court counseling services and withjon shall be prepared in writing, reviewed by the attorifeyny,
the court or circuit court commissioner a written notice stating thgy each partyand by any appointed guardian ad litem, and sub
mediator'sname and the date of the first meeting with the medigjttedto thecourt to be included in the court order as a stipulation.
tor. Any reviewing attorney or guardian ad litem shall certify on the
(8) INITIAL SESSIONOF MEDIATION REQUIRED. (a) Except as mediationagreement that he or she reviewed it and the guardian
providedin par (b), in any action décting the familyincluding adlitem, if any shall commentn the agreement based on the best
an action for revision of judgment arrder under s767.32or interestof the child. The mediator shall certifiyat the written
767.325 in which it appears that legal custanlyphysical place mediationagreement is in the best interest of the child based on
mentis contested, the parties shall attemteast one session withthe information presented to the mediator and accurately reflects
a mediator assigned under si) (a) or contracted with under the agreementnade between the parties. The court may approve
sub.(7) and, if the parties and the mediator determine that eontar reject theagreement, based on the best interest of the child. The
uedmediation is appropriate, no court may hold a trial of or a finaburt shallstate in writing its reasons for rejecting an agreement.
hearingon legal custody or physical placementil after medi (b) If after mediation under this section the partiesiot reach
ationis completed or terminated. agreemenbn legal custody or periods of physical placement, the
(b) A court mayin itsdiscretion, hold a trial or hearing withoutpartiesor the mediator shall so notify the couxcept as pro
requiringattendance at the session under(paif the court finds videdin s.767.045 (1) (am)the court shall promptly appoint a
that attending the session will cause undue hardship or wowgdardianad litem under s767.045 Regardless of whether the
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courtappoints a guardian ad litem, the court shall, if appropriatee underlying action waan action to determine the paternity of

refer the matter for a legal custody or physical placement studychild, if the court ocircuit court commissioner determines that

undersub.(14). If the parties come to agreement on legal custodyis appropriate and in the best interest of the child, the court or

or physical placement after the matteas been referred for acircuit court commissiongon its own motion, may order either

study, the study shall be terminated. The parties may returndoboth of the partieto attend a program specified by the court or

mediationat any time before any trial of or finlaéaring on legal circuit court commissioner providing training in parenting or

custodyor periods of physical placement. If the parties return tmparentingskills, or both.

mediation,the county shall collect any applicable fee under s. (1m) A program under sul{l) shall be educational rather

814.615 thantherapeutic in nature and may not exceed a total of 4 hours
(13) POWERS OF COURT OR CIRCUIT COURT COMMISSIONER. in length. The partieshall be responsible for the cost, if aof/

Exceptas provided in sulf8), referring parties to mediation underattendanceat the program. The court or circuit court commis

this section doesot afect the power of the court or a circuit courtsionermay specifically assign responsibility for payment of any

commissioneto make any necessary order relating topiwties cost. No facts or information obtained in the course of the pro

during the course of the mediation. gram,and no report resulting from the program, is admissible in
(14) LEGAL CUSTODYAND PHYSICAL PLACEMENTSTUDY. (@) A any action or proceeding.

countyor 2 or more contiguous counties shall provide legal cus (2) Notwithstandings.767.07 the court ocircuit court cor

tody and physical placemestudy services. The county or ceunmissionemmay require the parties to attend a program under sub.

ties may elect to provide these services by any of the means(dg¢tas a condition to the granting of a final judgment or order in the

forth in sub.(3) with respect to mediation. Regardless of whethactionaffecting the family that is pending before the court or cir

acounty so elects, whenever legal custody or physical placemeuit court commissioner

of a minor child is contested and mediation under this section is(3) A party who fails to attend a program ordered under sub.

notused or does not result in agreement between the parties, ¢Lpbdr pay costs specifically ordered under gam) may be pre

any other time the court cqnsiders it appropridive, court may ceededagainst under cl7.85for contempt of court.

ordera person or entity designated by the county to investigate thg4) (a) At any time during the pendency of a divorceater

following matters relating to the parties: nity action, the court or circuit court commissioneay order the
1. The conditions of the chikthome. partiesto attend a class that is approved by the court or circuit
2. Each partys performancef parental duties and responsi courtcommissioner and that addresses such issues asleht
bilities relating to the child. opment, family dynamics, how parental separatiorieefs a

2m. Whether either party has engaged in interspousal hatt&fyild’s development and what parents can do to make raising a
asdescribed in $940.190r 940.20 (1m) or domestic abuse, as® ild in a separated situation less stressful for the child.
definedin s.813.12 (1) (am) (b) The court or circuit court commissioner may not require the

3. Any other matter relevant to the best interest of the chilg@rtiesto attend a class under this subsection as a condition to the

o o . grantingof the final judgment or order in the divorce or paternity
(b) The person or entity investigating the parties unde(gar tion, howevey the court or circuit court commissioner may

shallcomplete the investigation and submit the results to the co : .
; . useto hear a custody or physigahcement motion of a party
The court shall make theesults available to both parties. Thg%o refuses to attend a class ordered under this subsection.

B?gg:;i?ﬁgr\?v?sg-pamf the record in the action unless the court (c) 1. Except as provided in sul#l, the parties shall be
. - . responsibldor any cost of attending the class.

(c) No person who provided mediation to the parties under this fth S - finds th
sectionmay investigate the parties under this subsection unless 2; If the court or circuit court commissioner finds that a party
eachparty personally so consents by written stipulation aftst ndigent, any costs that would be the responsitofthat party
mediationhas endedind after receiving notice from the persory@llbe paid by the county
who provided mediation that consemaives the inadmissibility o0 1993 2. 2251997 a. 451999 a. 92001 a. 612003 a. 130
of communications in mediation unde994.085 767.12 Trial procedure. (1) PROCEEDINGS. In actions

(15) AppLIcABILITY. This section applies to each countytlem affectingthe family all hearings and trials to determine whether
dateestablished by that countyr on June 1, 1989, whichever igudgmentshall be granted, except hearings undéi5§..69 (1) (p)

earlier. 3., shall be before the court. The testimony shall be taken by the
2dHiSttigyg;5198277a5-3 ?:‘53511%%% a. 552188% a. %?ﬁi%gp-zgéé Ordfg 0N693—03 179Ws.  reporterand shall be written owtnd filed with the record if so

XV; a. a. a. 4 a. H i A
no’t\écs).TE: 1987 Wis. Act 355 which created this section, contains explanatory ﬁ,]r%eeﬁﬁgbg’etth]%fﬂggﬁncg:ljjsmdy proceedings shall receive priority

. .]udiciaﬁl Coluncfél Ndotg, _1@?3.Sugsecti%%34 558)5(@ and (1'4)1 () are amen%tled (2) IRRETRIEVABLE BREAKDOWN. (&) If both of the parties by
only f e parties Stipuiate that e mediztay conduct the tustody investigation. PEULONOF otherwise have stated under oath Grration that the
marriageis irretrievablybroken, or if the parties have voluntarily
767.115 Educational programs and classes in actions lived apart continuously for 12 months or more immediately prior
affecting the family . (1) (a) Atany time during the pendencyto commencement of the action and one party has so stiated,
of an action décting the family in which a minor child is involved court, after hearing, shall make a finditizat the marriage is irre
andin which the court or circuit court commissiortmtermines  trievably broken.
thatit is appropriate and in the best interest ofdhiéd, the court  (b) If the parties have nebluntarily lived apart for at least 12
or circuit court commissiongon its own motionmay order the monthsimmediately prior to commencement of the action iand
partiesto attend a program specified by the court or circuit coupnly one party has stated under oath dirraftion that themar
commissioneconcerning the &fcts on a child of a dissolution of riage is irretrievably broken, the court shall consider all relevant
themarriage. If the court or circuit court commissioner orders tifi@ctors, including the circumstances that gave rise to filing the
partiesto attend a program under this paragraph and there-is ggtitionand the prospect of reconciliation.
dencethat one or both of the parties have engaged in interspousal 1. If the court finds no reasonable prospect of reconciliation,
battery,as described in £40.190r 940.20 (1m) or domestic it shall make a finding that thearriage is irretrievably broken; or
abuseas defined irs.813.12 (1) (am)the court or circuit court 2. If the courtfinds that there is a reasonable prospect of rec
commissionemay not require the parties attend the program onciliation, it shall continue the matter for further hearing not
togetheror at the same time. fewerthan 30 nor more than 60 days lateras soon thereafter as
(b) Atany time during the pendency of an action to determitiee matter may be reached on the cauctlendarand may sug
the paternity of a child, or an actiorfedting the family for which gestto the parties that they seek counseling. The court, at the
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requesbf either party oon its own motion, may order counseling. (3) No judgment in any action f&fcting the family may be
At the adjourned hearing, if either pastates under oath offief ~ grantedunlessthis section is complied with or a court orders
mationthat the marriage is irretrievably broken, the court shaltherwise.

makea finding whether the marriage is irretrievably broken. History: 1977 c. 4181979 c. 3%.50, 1979 c. 1961979 c. 352.39; Stats.1979

$.767.151983 a27, 1987 a. 4131995 a. 2%.9126 (19) 1995 a. 201289, 404
(3) BREAKDOWN OF MARITAL RELATIONSHIP. If both of thepar 19974 57 35 2001 4. 61

ties by petition or otherwise have stated uradgh or dirmation
that the marital relationship is broken, the court, after hearingg7 16 Circuit court commissioner or law partner;

shallmake a finding that the marital relationship is broken.  \yhen interested; procedure. Neither a circuit couttommis

History: Sup.Ct. Order67 Wis. 2d 585756 (1975)1977 c. 1051979 c. 3%. i L - -
50, 1979 ¢. 35235, Stats. 1979 5. 76712983 a. 4381989 a. 1372001 4, 61 Sionerassisting in mattersfatting the family nor a partner may

Abolition of guilt in marriage dissolution: 1&tonsins adoption of no—fault @Ppearn any action décting thefamily in any court held in the
divorce. 61 MLR 672 (1978). countyin which the circuit court commissioner is acting, except
whenauthorized to appear by&7.14 In case the circuit court
commissionepr a partner shall be in any wayerested in such

i & Btion, the presiding judge shall appoint some reputable attorney

by publication,or the court shall for other good cause otherwisg herform the services enjoined upon tireuit court commis
order,both parties in actionsfatting the family shall be required ,r The appointed attorneshall take and file the oath and
to appear upon the trialAn order of the court or a circuit court o caivethe compensation provided by law

commissioneto that efect shall accordingly be procured by the “ i /. 1979 ¢ 325550, 92 (4) 1979 c. 1761979 c. 35.39; Stats. 1979 s.

moving party and shall beserved upon the nonmoving party767.16:2001 a. 61

beforethe trial. In the case of a joint petition the order is not

required. 767.19 Record; impounding. (1) No record or evidence in
History: . 1977 c. 1051979 c. 3%.50; 1979 c. 1961979 c. 35%.39; Stats.1979 any case shall be impounded’ or access thereto refused, except by

s.767.1252001 a. 61 specialwritten order of the court made in its discretion inither

767.14 Service on office of family court commissioner estsof public morals. And when impounded afficer or other
and appearance by circuit court commissioner . Inany Person shall permit a copy of any of the testimony or pleadings,
actionaffecting the familyeach party shall, either within 2@ys O the substance thereof, to be taken by any person other than a
aftermaking service on the opposite party of any petition or pleaRfrtyto the action, or his or her attorney of record, without the spe
ing or before filing such petition or pleading in court, sereepy ~ clal order of the court.

of the same upon the circuit coedmmissioner supervising the (2) The court may on its own motion, or on motion of any
office of family courtcommissioner of the county in which thepartyto an action &cting the familyexclude from the courtroom
actionis begun, whether such action is contesteabt. No judg all persons other than the parties, their attorneys anguargians
mentin any such action shdlke granted unless this section is eomad litem.

plied with except when otherwiswdered by the court. A circuit History: 1977 c. 105273 1979 c. 32.50; 1979 c. 353.39 Stats. s. 767.19.
courtcommissioneassisting in mattersfatting the family may

appeaiin an action under this chapter when appropriate; and shéi7.20 Name of spouse. Except as provided in 801.47

appeamwhen requested by the court. the court, upon granting a divorce, shall allow either spouse, upon
History: 1977 c. 1051979 c. 3%.50; 1979 c. 352.39; Stats. 1979 s. 767.14; requestfo resume a former legal surname, if.any
2001 a. 61 History: 1975 c. 941979 c. 3%.50; Stats. 1979 s. 767.22003 a. 52

. L Women’snamesn Wisconsin: In Re Petition of Kruzel. MacDougall, 1975 WBB
767.145 Enlargement of time. (1) After the expiration of nNo. 4. 9

the period specified by the statute, the court may in its discretion,
upon petition and without notice, extend the time within whicly67.21 Full faith and credit; comity . (1) ACTIONS IN
serviceshall be made upon the circuit court commissiGu@er  courTsSoF OTHERSTATES. (@) Full faith and credghall be given
vising the ofice of family court commissioner in all courts of this state to a judgment in any actidectihg the

(2) Exceptas provided in §67.456 extension of time under family, except an action relating child custodyby a court of
any other circumstances shall be governed 80%.15 (2) except competenjurisdiction in another state, territooy possession of
that the courtmay upon the petitioné demonstration of good the United States, when both spouses personally appear or when
causeand without notice, order one additional 60—day extensidime respondent has been personally served. Full faith and credit

for service of the initial papers in the action. shallalso be given in all courts of this state to the amount of arrear
History: Sup. Ct. Orde67 Wis. 2d 585775 (1975)1979 ¢. 35.50,1979 ¢. 196 agesowed for nonpayment or late paymentaothild support,
Stats.1979 s. 767.145,983 a. 4472001 a. 61 family support or maintenance paymenter an order issued by

767.15 Service on child support program. (1) In any acourt of competent jurisdiction in another state, territory of pos
actionaffecting the family in which either party is a recipieft sessiorof the United States. A court in this state may not adjust
benefitsunder ss49.141to 49.1610r aid under s46.261 49.19 the amount of arrearagesved except as provided in&57.32
or49.45 each party shall, either with20 days after making ser im).
vice on the opposite party of amyotion or pleading requesting the  (b) Full faith and credit shall be givenati courts of this state
courtor circuit court commissioner to orger to modify a pre  to a determination of paternity matlg any other state, whether
vious ordey relatingto child support, maintenance or family supestablishedhrough voluntary acknowledgment or an administra
port, or before filing the motion or pleading in court, serve a cogive or judicial process.
of the motion or pleading upon the county child support agency (2) ACTIONSIN COURTSOF FOREIGN COUNTRIES. Any court of
unders.59.53 (5)of the county in which the action is begun. this state may recognize a judgment in any actidectihg the

(2) In any appeal of any actionfa€ting the family in which family involving Wisconsin domiciliaries, except an action relat
supportor maintenance of a child of any party is at issue, the pérg to child custodyby a court of competent jurisdiction in a-for
sonwho initiates the appeal shall notify the department of tlegn country in accordance with the principles of international
appeaby sending a copy of the notice of apfeahe department. comity.
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(3) CHiLD cusToDYACTIONS. All matters relatingo the efect (f) Requiring eitheparty to execute an assignment of income
of the judgmenbf another court concerning child custody shalinders.767.2650r an authorization for transfander s767.267
be governed by cr822 (9) Requiring either party or both parties to pay debts or per

History: 1977 c. 1051979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.21; i i i
1089 & 5151003 4. 481 Iioer;n other actions in relation the persons or property of the par

Full faith and credit is not applicable whadecree or judgment is obtained in a . . .
jurisdictionoutside of the U.S." Estate of Skef, 65 Ws. 2d 199222 N.w2d 628 (h) Notwithstanding ss767.085 (1) ()and767.087 (1) (b)

A Wisconsin court has equitable jurisdictiondiecide issues of maintenance andprohibiting either party from disposing of assets within the juris
property division when an out-of-state divorce judgment faisaddress those

issues. Haeuser vHaeuser200 Wis. 2d 750 548 N.W2d 750(Ct. App. 1996), diction of the court.
95-1087 (i) Requiring counseling of either party or both parties.

(k) Subject to s767.477 requiring either party or botharties
to maintain minor children as beneficiaries on a healihrance
policy or plan.
&L) Requiring either party or both parties to execute an assign
entof income for payment of health care expenses of minar chil

767.22 Uniform divorce recognition act. (1) A divorce
obtainedin another jurisdiction shall be of no force deef in this
state,if the court in such other jurisdiction lacks subjewitter
jurisdictionto hear the case because both parties to the marria
were domiciled in this state at the time the proceedingtlier
divorcewas commenced. dre('l- ) Notwithstandingle87 v n Act 355section73

(2) Proofthat aperson obtaining a divorce in another jurisdic_, {+9) Notwithstanding. SCONSIN ACt sopsection/ s, as
tion was (a) domiciled in thistate within 12 months prior to the&ffectedby 1987 Wsconsin Act 364theparties may agree to the
commencemenbtf the proceeding therefoand resumed resi adjudicationof a temporary order under this section in an action
dencein this state within 18 months after the datéhe persors  &ffecting the family that is pending on May 3, 1988.
departureherefrom, or (b) at atimes after the persandeparture  (1m)_If a circuit courcommissioner believes that a temporary
from this state, and until the perssméeturn maintained a place off€strainingorder or injunctiorunder s813.12is appropriate in an
residencawithin this state, shall be prima facie evidence that tf&€tion,the circuitcourt commissioner shall inform the parties of

personwas domiciled in thistate when the divorce proceedingheir right to seekhe order or injunction and the procedure te fol
wascommenced. ow. On a motion for such a restraining order or injunction, the

(3) This section shall be so interpreted and construed as% %‘?it gourt lgomr&‘lissioner shall submit the motion to ¢hert
effectuateits general purpose to make uniform the of those W/ItIN S WOTKINg Gays.

stateswhich enact it. (1n) (a) Before making any temporaoyderunder sub(1),
(4) This section maye cited as the Uniform Divorce Reeog the court or circuit court commissioner shall consider tHfase
nition Act. torsthat the court is required by this chapter to condiidore
History: 1977 c. 1051979 c. 325.50; Stats. 1979 s. 767.22993 a. 486 enteringa final judgment otthe same subject mattein making
Comity cannot be accorded a Mexican decree fiowicile existed in that foreign @ determination under sul.) (a)or (am), the court or circuit court
jurisdiction. Estate of Stéke, 65 Ws. 2d 199222 N.W2d 628(1974). commissioneshall consider the factors undei767.24 (5) (am)

subjectto s.767.24 (5) (bm)

(b) 1. If the court or circuitourt commissioner makes a tem
S ) - f ] porarychild support order that deviates from the amount of sup
videdin ch.822 in every action &cting the familythe courbor port that would be required by using the percentage standard

circuit court commissioner mayluring the pendenchereof, @stablishedy the department under4g.22 (9) the court or cir
makejust and reasonable temporary orders concerning the Qlit court commissioneshall comply with the requirements of s.

lowing matters: 767.25(1n)

(&) Upon request of one parigranting legatustody of the 2. If the court or circuit court commissioner finoiga prepon
minor children to the parties jointljo one party solely or to arela o ancent the evidence that a party has engaged in a pattern
tive or agency specified under’7.24 (3)in a manner consistent ;i sincident of interspousal battergs described under s.
with s.767.24 except that the court or circuit court commission&{, 1 9or 940 20 (1m)or domestic abuse, as defined i8%3.12

may order sole legal custody without the agreement of the otrz% (am) and makes a tem P
. o . porary or@svarding joint or sole legal
partyand without the findings required under67.24(2) (b) 2. ist0dyor periods of physical placement to the pattg court or

This order may not have a bindindeit on a final custody deter gireit court commissioner shalbmply with the requirements of
mination. _ _ _s.767.24 (6) (fjand, if appropriate, §67.24 (6) (g)

(am) Upon theequesof a party granting periods of physical () A temporary order under sufL) may be based upon the
placemento a party in a manner consistent wit787.24 The isien stipulation of the parties, subject to the approval of the
Oburtor the circuit courtcommissioner Temporary orders made
3 i - L& by a circuit court commissioner may be reviewed by the court.
rary order regarding periods of physical placement is filed. (2) Notice of motion for an order or order to show cause under

(b) Notwithstanding ss767.085 (1) (j)and767.087 (1) (C) gyp (1) may be served at the time thetion is commenced or at
prohibiting the removal of minor children from the jurisdiction Of;nytime thereafter anshall be accompanied by affiddvit stat
the(gou)rtA” _ - " hild aft ing the basis for the request for relief.

\om) Allowing a party to move with or remove a child alléra 3y (3) Upon making any order for dismissal of an action
noticeof objection has been filed under767.327 (2) (a) afféc)tirsg)the If3<51mi|y or fcﬁf sugstitution of attornejrs an action

(c) Subject to s767.477 requiringeither party or both parties affecting the family or for vacation of a judgmettteretofore
to make payments fahe support of minor children, which pay grantedin anysuch action, the court shall prior to or in its order
mentamounts must be expressed as a fixed sum unless the paféiggerand grant separate judgment in favor of any attorney who
havestipulated to expressing the amount as a percentage off{igappeared for a party to the action @méavor of any guardian
payer’sincome and the requirements undefg.10 (2) (am) 1. adlitem for a party or a child for the amount of fees disthurse
to 3. are satisfied. mentsto which the attorney or guardian litdm is, in the cours

(d) Requiring either party to pay for the maintenance of tli@dgment,entitied and against the party responsible therefor
otherparty This maintenance may include the expenses ane attor (b) Uponmaking any order for dismissal of an acticieeting
ney fees incurred by thether party in bringing or responding tothe family or for vacation of a judgment granted in any swder

767.23 Temporary orders for support of spouse and
children; suit money; attorney fees. (1) Except as pro

underthis paragraph within 30 days aftbe request for a tempo

the action decting the family the court shall, prior to or iits order of dismissal or vacation, also
(e) Requiring eithemarty to pay family support under s.preservehe right of the state or a political subdivision of the state
767.261 to collect any arrearages, by an action underdhépter or under
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ch.785 owed to the state if either party in the case was a recipiabuse as defined in 813.12 (1) (am)with respect to the other
of aid under ch49. party,how the child will be transferred between the parties for the

History: 1971 c. 1491971 c. 21s.126 1971 ¢. 220307, 1975 c. 283Sup. Ct. ~ exerciseof physical placement nsure the safety of the child and
Order,73 Ws. 2d xxi(1976):1977 c. 1051979 c. 3%850,92 (411979 ¢. 11,196 the parties
1979¢. 352s.39; Stats. 1979 s. 767.28983 a. 271983 a. 204.22, 1983 a. 447 p : _
1985a. 2953202 (9) 1987 a. 355364 413 1989 a. 2121991 a. 391993 a. 78 (2) CuSTODY TO PARTY; JOINT OR SOLE. () Subject to pars.
a0 102 265710009126 (19)1995 2. 704041999 2. 92001 2. 16T (am), (b), (c), and(d), based on the best interest of the child and
Cross Refeence: See also ctDWD 40, Wis. adm. code. afterconsidering the factors under s(#). (am) subject to sul{5)

Sub.(3) (a) is strictly construed to apply to those situations expressly set forth(lAm), the courtmay give joint legal custody or sole legal custody
the statute, such as orders for dismissal, substitution of attorneys, and vacatiopfoy minor child.
judgmentsin actions &ecting families. In other cases, an action to recover legal fees . .
may be instituted. Kotecki & Radtke, S.C.Johnson]192 Ws. 2d 429531 N.W2d (am) Except as provided in péd), the courshall presume that

606 (Ct. App. 1995). _ joint legal custody is in the best interest of the child.
The federal tax consequences of divorce. MeldmganR57 MLR 229. (b) Except as provided in pw) the court may give sole Iegal
767.24 Custody and physical placement. (1) GENERAL custodyonly if it finds that doing so is in the chidbesinterest

PROVISIONS. In rendering a judgment of annulment, divorce, leg@dthat either of the following applies: _

separatioror paternity or in rendering a judgment in an action 1. Both parties agree to sole legal custody with the same party

unders.767.02 (1) (epr767.62 (3)the court shall make such pro 2. The parties do not agree to slelgal custody with the same

visionsas it deems just and reasonable concerning the legal quarty, but at least one party requestse legal custody and the

tody and physical placement of any minor child of the parties, courtspecifically finds any of the following:

providedin this section. a. One party is not capable of performing parental duties and
(Im) PARENTING PLAN. In an action for annulment, divorce orresponsibilitiesor does not wish to have an active roledising

legal separation, an action to determine paternity or an actithe child.

unders. 767.02 (1) (er 767.62 (3)in which legal custody or b, One or more conditions exist at thiate that would sub

physicalplacement is contested, a party seeking sole or joint legadntially interfere with the exercise of joint legal custody

custodyor periodsof physical placement shall file a parenting ¢ The parties will not be able to cooperate in the future deci

plan with the court before any pretrial conference. Except fgiy making required under an award of joint legal custody

causeshown, a party required to file a parenting plan under this,ingthis finding the court shall considedong with any other

subsectionwho does not timely fil@ parenting plan waives the pertinentitems, any reasonsfefed by a party objecting to joint
right to object to the other pargyparenting plan. A parenting planjega custody Evidence that either party engaged in abuse, as

shall provide information about the following questions: definedin s.813.122 (1) (a)of thechild, as defined in €8.02 (2)
(@) What legal custody or physical placemém parent is or evidence of interspousal batteag described under®40.19
seeking. or 940.20 (1m) or domestic abuse, as defined ir8%3.12 (1)

(b) Where the parent lives currently and where the pare@aim) creates a rebuttable presumption thatparties will not be
intendsto live during the next 2 years. If there is evidence that tableto cooperate in the future decision making required.
other parent engaged in interspousal batsylescribed unders.  (c) Except as provided in p4d), the court may not give sole
940.190r940.20 (1m)or domestic abuse, as defined iBE3.12  |egal custody to a parent who refuses to cooperate with the other
(1) (@am) with respect to the parent providing the parenting plaparentif the court finds that the refusal to cooperate is unreason
the parent providing the parenting plan is not required to disclogple.
the specific address but only a general description of whece he 4y 1. Except as provided in suldd. if the court finds by a pre
shecurrently lives and intends to live during the next 2 years. ponderancef the evidence that a party has engaged in a pattern
(c) Where the parent workad the hours of employment. Ifor serious incident of interspousal battexgdescribed under s.
thereis evidence that the other parent engaged in interspoatsal 940.190r 940.20 (1m)or domestic abuse, as defined i8%3.12
tery, as described under 840.190r 940.20(1m), or domestic (1) (am), pars(am), (b), and(c) do not apply and there is a rebut
abuseas defined in 813.12 (1) (am)with respect to the parenttable presumption that it is detrimental to the child and contrary
providing the parenting plan, the parent providing the parenting the best interest of the child to award joint or sole legal custody
planis not requiredo disclose the specific address but only a gego that party The presumption under this subdivision may be

eraldescription of where he or she works. rebuttedonly by a preponderance of evidence of all of the follow
(d) Who will provide any necessary child care when the paréng:

cannotand who will pay for the child care. a. The party who committed the battery or abuse has success
(e) Where the child will go to school. fully completedreatment for batterers provided through a €erti
() What doctor or health cafacility will provide medical care fied treatment program or by a certified treatment provider and is

for the child. not abusing alcohol or any other drug.
(g) How the childs medical expenses will be paid. b. Itis in the best interest of the child for the party who-com

mitted the battery or abuse to be awarded joint or sole legal cus

(i) Who will make decisions about the cleléducation, medi tOdébe ehd ona c?njlderz?jtlon oL;hehfacLorshunde_:r(?:)l[nm) d
cal care, choice of child care providers and extracurricular activi _2: ! the court finds under subil. that both parties engage
ties. in a pattern or serious incident of interspousal battergescribed

; . . - unders.940.190r 940.20 (1m)or domestic abuse, as defined in

(i) How the holidays will be divided. s.813.12 (1) (am)the partywho engaged in the battery or abuse

(k) What the childs summer schedule will be. for purpose®f the presumption under sulidis the party that the

(L) Whether and how the child will be able to contact the otheourt determines was the primary physical aggres&ocept as
parentwhen the childhas physical placement with the parent prgorovidedin subd.3., in determining which party was the primary
viding the parenting plan. physicalaggressorthe court shall consider all of the following:

(m) How the parent proposes to resolve disagreements relateda. Prior acts of domestic violence between the parties.
to matters over which the court orders joint decision making. b. The relative severity of the injuries, if amyflicted upon

(n) What child support, family support, maintenance or otharmparty by the other party in any of the prior acts of domestic vio
incometransfer there will be. lenceunder subd2. a.

(o) If there is evidence that either party engaged in interspousal ¢. The likelihood of future injury teither of the parties result
battery,as described under®40.190r 940.20 (1m)or domestic ing from acts of domestic violence.

(h) What the child religious commitment will be, if any
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d. Whethereither of the parties acted in self-defense in arpfacementwith a parent would endanger the chslghysical,
of the prior acts of domestic violence under subd. mentalor emotional health.

e. Whether there is or has been a pattern of coercive and abu(c) No court may deny periods of physical placement for fail
sive behavior between the parties. ureto meet, or grant periods of physical placementfeeting,

f. Any other factorthat the court considers relevant to th&nyfinancial obligation to the child pif the parties were married,
determinatiorunder this subdivision. to the former spouse.

3. If the court mustletermine under sub@. which party was ~ (cm) If a court denies periods of physical placement under this
the primary physical aggressor and one, but not both, of the pari€stion,the court shall give the parent that was denied periods of
hasbeen convicted of a crime that was an act of domestic abudgysicalplacement the warning provided unde#48.356
asdefined in s813.12(1) (am) with respect to the other partige (d) If the court grants periods of physigahcement to more
courtshall find the partyvho was convicted of the crime to be thehan one parent, it shall order a parent with legal custany
primary physical aggressor physicalplacement rights to provide the notice required under s.

4. The presumption under sulid doesnot apply if the court 767.327 (1)
finds that both parties engaged in a pattern or serious incident of(5) FacTORS IN CUSTODY AND PHYSICAL PLACEMENT DETER-
interspousabattery or domestic abuse but the court determingsyations. (am) Subject to patbm), in determining legal cus
thatneither party was the primary physical aggressor tody and periods of physical placement, the court shall consider

(3) CusTODYTOAGENCYORRELATIVE. (@) If the interest of any all facts relevant to the best intere$the child. The court may
child demands it, and if the court finds that neither parent is alvlet prefer one parent or potential custodian over the other on the
to care for the child adequately or that neither parent is fit ahdsisof the sex or race of the parent or potential custodian: Sub
properto have the care and custody of the child, the court mgctto par (bm), the court shall consider the following factors in
declarethe child to be in need of protection or services and transfeakingits determination:
legal custody of the child to a relative of the Chlld, as defined in 1. The wishes of the chilsiparent or parents, as shown by any
s.48.02 (15) to a county department, as defined undeiBD2  stipulationbetween the parties, any proposetenting plan or
(29), or to a licensed child welfare agendy the court transfers anylegal custody or physical placement proposal submittéteto
legal custody of a child under this subsection, in its order the Codgyrt at trial.
s?allnotlfylthehparen(tjs o;grzylgppllcable groundstéomination 2. The wishes of the child, which may be communicated by
of parental rights un er 86. ) ) the child or through the child’guardian ad litem or other appro

(b) If the legal custodian appointed under. f@is an agency priate professional.
theagency shall report to the court on the status of the child at least
onceeachyear until the child reaches 18 years of age, is return P
to the custody of a parent or is placed under the guardianShipggﬂ(iefric%?:t?n;f?écrt)?ﬁaenfﬁiI?igjlll)g%?’i;g?ei?y opeeson who may
anagency The agency shall file an annual report no less than y ) ) )
daysbefore the anniversary of the date of the ordem agency 4. The amounand quality of time that each parent has spent
mayfile an additional report at any time if it determines that moMéith the child in the past, any necessary changes to the parents
frequentreporting is appropriate.” A report shall summarize tHg/Stodialroles and any reasonable life-style changes thatent
panelunder s48.38 (5) if any. future. _ _ N

(c) The court shall hold a hearing to review the permanency °- The childs adjustment to the home, school, religion and
planwithin 30 days after receiving a report under fr Atleast COmMmunity.
10 days before the date of the hearing, the court shall provide 6. The age of the child and the ctéldlevelopmental and edu
notice of the time, date anplurpose of the hearing to the agencgationalneeds at diérent ages.
thatprepared the report, the chigiarents, the child, if he or she 7. whether the mental or physical health of a partiyor
is 12 years of age or oveand the child foster parent, treatmentchild, or other person living in a proposed custotiialisehold
fosterparent or the operator of the facility in which the child is livnegativelyaffects the childs intellectual, physical, or emotional
Ing. well-being.

(d) Following the hearing, the court shall make all of the deter g The need for regularly occurring and meaningful periods

minationsspecified under €8.38 (5) (cjand, if it determines that of physical placement to provide predictability and stability for
analternative placement is in the chddiest interest, may amendhe child.

the order to transfer legalustody of the child to another relative,
otherthan a parent, or to another agency specifiatkr par(a).

(e) The chages for care furnished to a chikhose custody is

3. The interaction and interrelationship of the child with his

9. The availability of public or private child care services.
10. The cooperation and communication between the parties
transferredunder this subsection shakk pursuant to the proce and Whe'gher e!ther party unreasonably refuses to cooperate or
. : communicatewith the other party

dure under s48.36 (1)or 938.36 (1)except as provided in s. .
767.29(3). ~11. Whether each party can support the other [sargfation

ship with the child, including encouraging and facilitating-fre
guentand continuing contaetith the child, or whether one party

providedunder par(b), if the court ordersole or joint legal cus .~ . . . S
. : is likely to unreasonably interfere with the childontinuing rela
tody under sub(2), the court shall allocatperiods of physical tionshipwith the other party

placemenbetween the partiés accordance with this subsection. 12. Whether there is evidence thmparty engaged in abuse
2. In determining the allocation of periods of physjsalce s . ) . '
ment,the court shall%onsider each casFe)z on the bgsig tgiﬂ:tfﬂs asdefined in s813.122 (1) (a)of the child, as defined in48.02
in sub.(5) (am) subject to sub(5) (bm) The court shall set a ). ) . i
placemenschedule that allows the child to have reguladyur 13. Whether there is evidence of interspousal battery as
ring, meaningful periods gfhysical placement with each parenflescribedunder s940.190r 940.20 (Im)or domestic abuse as
andthat maximizes the amouatf time the child may spend with definedin s.813.12 (1) (am)
each parent, taking into account geographic separation and 14. Whether either party has or had a significant problem with
accommodationfor different households. alcoholor drug abuse.
(b) A child is entitled to periods of physical placement with 15. The reports of appropriate professioriafdmitted into
both parents unless, after a hearing, the court finds that physieaidence.

(4) ALLOCATION OF PHYSICAL PLACEMENT. (a) 1. Excepas
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16. Such other factors as the court may in each individual casetified treatment provider a& condition of exercising his or her
determineto be relevant. periodsof physical placement.

(bm) If the court finds under sulf2) (d) that a parent has 5. If the party who committed the battery or abuse has a-signif
engagedn a pattern or serious incident of interspousal batary icant problem with alcohol or drug abuse, prohibiting that party
describedunder s940.190r 940.20 (1m,)or domestic abuse, asfrom being under the influence of alcohol or any controlled sub
definedin s.813.12 (1) (am)the safety and well-being of thestancewhenthe parties exchange the child for periods of physical
child and the safety of the parent who was the victim ob#titery  placement and from possessing or consuming alcohol or any con
or abuse shall be the paramount concerns in determining legal ¢u@led substance during his or her periods of physical placement.

tody and periods of physical placement. 6. Prohibiting the party who committed the battery or abuse
(6) FINAL ORDER. (a) If legal custody ophysicalplacement from having overnight physical placement with the child.

is contested, the court shall state in writing why its findings-relat 7. Requiring the partwho committed the battery or abuse to

ing to legal custody ophysical placement are in the best interegfosta bond for the return and safety of the child.

of the child. o 8. Imposing any condition not specified in subHgo 7. that

(am) In making an order of joint legal custodypon the the court determines is necessary for the safety and well-being of
requestof one parent the court shall specify major decisions {fe child or the safety of the party who was the victim of the battery
additionto those specified under&7.001 (2m) or abuse.
_.(b) Notwithstanding s767.001 (1s)in making an order of  (7) Accessto RECORDs. (a) Except under paib) or unless
joint legal custodythe court may givene party sole power to otherwiseorderecby the court, access to a chilahedical, dental
make specified decisions, while both parties retain equal righisdschool records is available to a parent regardless of whether
andresponsibilities for other decisions. the parent has legal custody of the child.

(c) In making an order of joint legal custody and periods of () A parent who has been denied periods of physical place
physicalplacement, the court may specify one parent as the Rfjentwith a child under this sectias subject to s118.125 (2) (m)
mary caretaker of the child and one home as the primary homegih respect to that child’school records, §1.30 (5) (bmwith
the child, for the purpose of determining eligibility for aid undefespectto the childs court or treatment records, 35.07 with
s.49.190r benefits under s49.141t049.161or forany other pur  respecto the childs records relatintp protective services and s.
posethe court considers QFJ_PFOP”ate- ~146.835with respect to the child’patient health care records.

_ (d) No party awarded joint legal custody may take any action (7m) MEepiCAL AND MEDICAL HISTORY INFORMATION. (@) In
inconsistentvith any applicable physical placement ordedess  makingan order of legal custogdthe court shall order a parent
the court expressly authorizes that action. who is not granted legal custody of a child to provide to the court

(e) In an order of physical placement, the court shall specifiyedicaland medical historinformation that is known to the par
theright of each party to the physical control of the child ifisuf ent. The court shall send the information to the physician or other
cientdetail to enable a party deprived of tbantrol to implement healthcare provider with primary responsibility for tireatment
any law providing relief for interference with custody or parentaindcare of the child, as designated by the parent who is granted
rights. legal custody of the child, and advise the physician or other health

(f) If the court finds under suf®) (d)that a party hasngaged careprovider of the identityf the child to whom the information
in a pattern or serious incident of interspousal batéesrgescribed relates. The information provided shatficlude all of the follow
unders.940.190r 940.20 (1m)or domestic abuse, as defined inng:
$.813.12 (1) (am)the court shall state in writing whether the-pre 1. The known medical history of the parent providing the
sumptionagainst awarding joint or sole legal custody to i@ty  information, including specific information about stillbirthar
is rebuttedand, if so, what evidence rebutted the presumption, agghgenitalanomalies in the parestfamily, andthe medical histo
why its findings relating to legal custody and physjglalcement ries, if known, of the parents and siblings of the parent and any sib
arein the best interest of the child. ling of the child who is a child of the parerkcept that medical

(9) If the court finds under suf®) (d)that a party has engagedhistory information need not be provided for a sibling of ¢théd
in a pattern or serious incident of interspousal batéergescribed if the parent or other person who is granted legatody of the
unders.940.190r 940.20 (1m)or domestic abuse, as defined irchild also has legal custodincluding joint legal custodyf that
s.813.12 (1) (am)and the court awards periods of physical placsibling.
mentto both parties, the court shaltovide for the safety and 2. A report of any medical examination that the parent provid
well-beingof the child and for the safety of the party who th&s ing the information had within one year before the date of the
victim of the battery or abuse. For that purpose the court, giviogder.
consideratiorto the availability of services or programs and to the (3m) The physician or other health care provider designated
ability of the partywho committed the battery or abuse to pay fq§nder par (a) shall keep the information separate frather
thoseservices or programs, shall impose one or mbtee fol  recordskept by the physician or other health care providére
lowing, as appropriate: informationshallbe assigned an identification number and main

1. Requiring the exchange of the child to occur in a protectetinedunder the namef the parent who provided the information
settingor in the presence of an appropriate 3rd party agrees to the court. The patient health care records of the child that are
by affidavit or other supporting evidence to assume the responigépt by the physician or other health cam@vider shall include
bility assigned by the court and to be accountable to the court faeference to that name and identification numibehe child’s
his or her actions with respect to the responsibility patienthealth care records are transferred to another physician

2. Requiring the child periods of physical placement withother health care provider or another health care fagitig
the party who committed the battery or abuse to be supervisedrbgordscontaining the information provided under.jay shall be
anappropriate 3rd party who agreémsafidavit or other support transferredalong with the child patient health carecords. Not
ing evidence tassume the responsibility assigned by the couthstandings.146.819 the information provided under péa)
andto be accountabléo the court for his or her actions withneednot be maintained by a physician or other health care pro

respecto the responsibility vider after the child reaches age 18.
3. Requiring the partwho committed the battery or abuse to (b) Notwithstanding ss146.81to 146.835 the information
pay the costs of supervised physical placement. shallbe kept confidential, except only as follows:

4. Requiring the partwho committed the battery or abuse to 1. The physician or othdrealth care provider with custody
attend and completéy the satisfaction of the court, treatment foof the information, or any other record custodian at the reqfiest
batterersprovided through a certified treatment progranby a the physician oother health care provideshall have access to the
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informationif, in the professional judgment of the physician ogonditionsmustbe based upon evidence specific to the individual case, not general
P f : jzations. A courts finding that a parertliving situation was unstable based primar
otherhealth care prowdethe information may be relevant to the1‘|y upon the triatourt’s negative view of her unmarried status was improgetliing

child’s medical condition. v. Lambert, 2004 WI App 93, ___#/2d __ 681 N.W2d 552 03-1097

ini i Thesub. (2) (ampresumption that joint legal custody is in the chiloést interest
2. The phyS|C|an or other health care prowder mﬁ?ase pliesonly in initial legal custody determinations, not in modification determina

only 'Fh_at portion of the information, _and only to a person, that tﬁ@ns. The presumption that the current custody and physical placamantiement
physicianor other health care provider determieselevant to isin the childs best interest under s. 767.325 (1) (b) continues to apply in medifica
the child’s medical condition tion cases. Abbas ¥almersheim, 2004 WI App 126, _Wis. 2d __ £85 N.W2d
" i ) 546, 02-3390

(8) NoTICE IN JUDGMENT. A judgment which determinegbe Custody—to which parent? Podell, Peck, First, 56 MLR 51.

legal custody or physical placement rights of any person to ahe best interest of the child doctrine ins@énsincustodycases. 64 MLR 343
i i i ifi i otfss (1980).

minor child shall include I’lO.tIflcatIOI_'l of the cgnte K .948.31 In the Interest of a Child: A Comparative Look at tieafment of Children Under

(9) AppLicaBILITY. Notwithstandindl987 Wsconsin Act355  wisconsinand Minnesota Custody Statutesalsth. 85 MLR 929 (2002).

section73, as aflected byl1987 Wsconsin Act 364the parties may  RecentChanges in \consins Law Regarding Child Custody and Placement.

indicati H ue. 2001 WLR 177.
agreeto the adJUdlcatlonf a CUStOdy or phySICal placement ordef Debatingthe Standard irChild Custody Placement Decisions. MolvigisW.aw

underthis section in an actionfatting the family that is pending iy 1998.
on May 3, 1988. Wisconsin's Custody Placement and Paternity Reform Legislatiowalther.

History: 1971 c. 149157, 211; 1975 c. 39122, 200, 283 1977 c. 105418 1979  Wis.Law. April 2000.
. 32ss.50, 92 (4) 1979 c. 196Stats. 1979 s. 767.24981 c. 3911985 a. 70176,

1987a. 332s.64; 1987 a. 355364, 383 403 1989 a. 565.259 1989 a. 3591991 i
2,32 1903 a, 213446, 481 1095 a. 77100 275 289, 343 375 1997 a. 35101 767.242 Enforceme_nt of_ph.ysmal placement orders.
1999a. 9 2001 a. 1092003 a. 130 (1) DeriniTions. In this section:

NOTE: 1987 Ws. Act 355 which made many changes in this section, contains (a) “Petitioner” means the parent filing a petition under this

a “legislative declaration” in section 1 and explanatory notes. . L .
It was reversible error fahe court to make a custody award when the court shou%ecnon’regardIeSS of whether that parent was the petitioner in the

have recognized the rule of comity and declined to exercise its jurisdiction. Sheri@gtion in which periods of physical placement were awarded
v. Sheridanp5 Ws. 2d 504223 N.W2d 557(1974). unders.767.24

As a general mattethe childs best interests will be served by living with a parent. « " i
If circumstances compel a contrary conclusionjriterests of the child, not a sup (b) .RESandgnt means the parent upehom a petition
posedright of a parent to custodgontrols. In a dispute between a father and ainderthis section is served, regardless of whether that parent was

deceasedhothefs parents, the court erred in concluding that it must award custo i i i i i
to a natural parent unless he was unfit or unable to care for the childr€hapell the respondenin the action in which periods of physical place

v. Mawhinney 66 Ws. 2d 679225 N.W2d 501(1975). mentwere awarded under 867.24

Therecord of a temporary hearing may be relevant at a divorce hdautrig,not (2) WHoMAY FILE. A parent who has been awarded periods of
controlling,and neither party has the burden of proving a change in circumstan ¢ f e
to warrant a change from the temporary ardénesel vKuesel,74 Wis. 2d 636247 Eﬁ?ysmalplacement under §67'24may file a petition under sub.

N.W.2d 72 (1976). (3) if any of the following applies:
Thetrial court may not order a custodial parent to live in designated part of the state i ;

or else lose custodyGroh v Groh,110 Wis. 2d 1.7, 327 N.W2d 655(1983). @) dTh_e ga;)renrt] hashhad one or more periods of physical-place
In a custody dispute between a parent and a third, pentgss the court finds that mentdenied by the other parent.

theparent is unfit or unable to care for the child, or that there are compelling reasons(ly) The parent has had one or more periods of physical-place

et e A v s Toiogs o custody tothe parent. Basgiadh s bstantially interfered with by the other parent.

A contract between a parent and a non-parent to transfer permanent custody iéc) The parent has incurredfinancial loss or expenses as a

unenforceableInterest of Z.J.HL62 Ws. 2d 1002471 N.W2d 202(1991). But see N i ; ;
Custodyof H.S.H-K. 193 Ws. 2d 649533 N.W2d 416(1995) regarding unmarried '€SUltOf the other parerd’intentional failure to exercise one or

persongontracting for visitation in a co-parenting agreement. more PeriOdS of physical_ placement under an qrder allocapeg
Revisionof s.767.24 to allow joint custody in cases in which both parties did n@ific times for the exercise of periods of physical placement.

agreewas not a “substantial change in circumstances” justifying a change to jeint cus . L .

tody. Licary v Licary, 168 Ws. 2d 686484 N.W2d 371(Ct. App. 1992). (3) PemiTioN. (@) The petition shall allege facts ficiént to
Section767.001 (2m) confers the right to choose a chilelligion on the custodial Showthe following:

parent. Reasonable restrictions on visitation to prevent subversion of this rigbt do o i
violatethe constitution. Lange Lzange, 175 Ws. 2d 373N.W.2d (Ct. App. 1993). 1. The name of the petltloner and that the petitioner has been
Thereis no authority to order a change of custody at an unknown time in the fut@¥@/ardedperiods of physical placement.
uponthe occurrence of some statamhtingency Koeller v Koeller, 195 Ws. 2d 660
536 N.W.2d 216(Ct. App. 1995)94-2834 2. The name ,Of t.he. respondent.
A custodial parens right to make major decisions for the children does not give 3. That the criteria in sulf2) apply

thatparent the right to decide whether the actions of the noncustodial parent-are con s : e
sistentwith those decisions. 8d v DeHahn214 Ws. 2d 221571 N.W2d 186(Ct. (b) The petition shall request the imposition of a remedy or any
App. 1997). combinationof remedies under sufb) (b) and(c). This para

Neithersub. (4) (b) nor s. 767.325 (4) permits a prospective order prohibitely a graphdoes not prohibit a judge or circuit court commissioner from
entfrom requesting a change pifiysical placement in the future. Jociusacius,

218Wis. 2d 103580 N.W2d 708(Ct. App. 1998). imposinga remedy under sugb) (b) or (c) if the remedy was not
Section813.122 implicitly envisions a change of placement and custody if the trmquestedn the petition.

courtissues a child abuse injunction under that section against a parent who has cus( iud - . hall |
tody or placement of a child under a divorce order or judgment. Scott Mty (C) A judge or circuit court commissioner shall accept any leg
leenM.H. 218 Wis. 2d 605581 N.W2d 564(Ct. App. 1998). ible petition for an order under this section.

Sub. (5) (b), whilerequiring consideration of the chitdivishes, leaves to the o, ' .. .
court‘séis)cr(et)ion wheth?ar to gllow the child to testifjhat the child is a competent ~ (d) The petition shall be filed under the principal action under
witnessunder s. 906.01 does notemtt the court discretion. Hughes Mughes223  which the periods of physical placement were awarded.

Wis. 2d 111, 588 N.W2d 346(Ct. App. 1998). A petiti der thi . ion £ gial

Constitutionalprotections of a parestright to his or her child do not prevent the (e) petition under this section Is a motion for remedial sanc
applicationof the best interests of the child standard as the central focus of deterrti®n for purposes of §/85.03 (1) (a)

ing where the child shallve. “Best interests” and “safety” are not synonymous. . -
RichardD. v. Rebecca G228 Ws. 2d 658599 N.W2d 90(Ct. App. 1999). (4) SERvICE ON RESPONDENTRESPONSE. Upon thefiling of a

Sub.(4) requires allocation of placement between the parents. Before a court f@tition under sub(3), the petitioner shall serve a copy of the-peti

denya parent all placement or contact with a child, it must find that the contact wogjgl upon the respondehy personal service in the same manner
endangethe childs physical, mentabr emotional health. A parent who seeks to, ;
denyall contact by the other parent e burden of proving the danger to the child @S a summons Is served under881.11 The respondent may

Wolfe v. Wolfe, 2000 WI App 93234 Wis. 2d 449610 N.W2d 222 respondto the petition either in writing before or at the hearing

Thereis no presumption of equal placement. While sub. (4) (a) 2. requires the C‘ﬁiﬁd i
to provide for placement that allows the child to have regularly occurring, meaningful ersub.(5) (a)or orally at that hearing.

periodsof physical placement with each parent, that is not tantamount to a presump (5) HEARING; REMEDIES. (@) A judge or circuit coudommis
tlon of equal placement. Keller Keller, 2002 W1 App 161256 Ws. 2d 401647  sjonershall hold a hearing on the petition later than 30 days

While natural parents have a natural right to care and custody of their children, td§€r the petition has been served, unless the time is extended by
do not have a fundamental right to equal placement periods after divorce. Arnolgnutualagreement of the parties or upon the motion of a guardian

Arnold, 2004 WI App 62270 Wis. 2d 705679 N.W2d 296 03-1547 ; ; P :
A trial court mayconsider whether a parenparticular lifestyle choices have an adlitem and the approval of the JUdge or circuit caommis

impacton the best interests afspecific child. Findings regarding instability in living Sioner. The judge or circuit court commissioner maiy his or her
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own motion or the motion of any partgrder that a guardian adtaineda relationship similar to a parent—child relationship with the
litem be appointed for the child prior to the hearing. child, thecourt may grant reasonable visitation rights to that per
(b) If, at the conclusion of the hearirtge judge or circuit court sonif the parents have notice of the hearing and if the ctater
commissionerfinds that the respondent has intentionally andninesthat visitation is in the best interest of the child.
unreasonablylenied the petitioner or@ more periods of physi (Im) (a) Except as provided in pgb), the court may not
cal placement or that the respondent imisntionally and unrea grantvisitation rights under sufl) to a person who has been €on
sonablyinterfered with one or more of the petitiorseperiods of victedunder s940.010f the first-degree intentional homicide, or
physicalplacement, the court or circuit court commissioner: unders.940.050f the 2nd-degree intentional homicide, of a par

1. Shall do all of the following: entof the child, and the conviction has not been reversed, set aside
a. Issue an order granting additional periods of physicaf vacated. _ _
placemento replace those denied or interfered with. (b) Paragrapifa) does not apply if the court determines by

¢learand convincing evidence that the visitation would be in the
bestinterests of the child. The court shall consider the wishes of
the child in making the determination.

(2) Wheneverpossible, in making determination under sub.
(1), the court shall consider the wishes of the child.

b. Award the petitioner a reasonable amount for the cost

maintainingan action under this section and for attorney fees.
2. May do one or more of the following:

a. If the underlying ordesr judgment relating to periods of

hysical placement doegot provide for specific times for the . .

gxgrciser?f periods of physiczfl placement,ri)ssue an order specify (M) Subsectior(3), rather than sulfl), applies to a grand

ing the times for the exercise of periods of physical IOlacemenE/arentrequestlng visitation rights under this section if $8p(a)

. . 0 (c) applies to the child.
b. Find the respondent in contempt of court under 8. (3) The court may grant reasonable visitation rights, with

c. Grant an injunction ordering the respondent to strictly-Corgugnacto a child, to a grandparent of the chilthié childs parents
ply with the judgment or order relating to the awarghbysical 1 ayenotice of the hearing and the codetermines all of the fol
placement. In determining whether to issue an injunction, thg,, .

judgeor circuit court commissioner shall consider whether-alter wing- - . .
nativeremedies requested by the petitioner would befastisfe (@) The child is a nonmarital child whose parents have net sub
in obtaining compliance with therder or judgment relating to sequentlymarried eagh other . )
physicalplacement. (b) Except as provided in suid), the paternity of the child has
(c) If, at the conclusion of the hearing, the judge or circuit COI}@?ndetermlnedmc_:ler the laws of this state or another jurisdiction
commissioner finds that the petitioner has incurred a financial Ids{1€ 9randparent filing the petition is a parent of the chiiather
or expenses as a result of the responddatlure, intentionally ~ (¢) The child has not been adopted.
andunreasonably and without adequate notice to the petitioner (d) The grandparent has maintained a relationship with the
exerciseone or more periods of physical placement under an oraéild or has attempted to maintain a relationship with the child but
allocating specific times for the exercise périods of physical hasbeen prevented from doing so by a parent who has legal cus
placementthe judge or circuit court commissioner may issue dndy of the child.
orderrequiring the respondent to pay to the petiticmsum of  (e) The grandparent is not likely to act in a manner that is con
money sufiicient to compensate the petitioner for the financiatary to decisions that are made by a parent who has legal custody
lossor expenses. of the child and thadre related to the chiklphysical, emotional,
(d) Except as provided in pgb) 1. a.and2. a, the judge or educationabr spiritual welfare.
circuit court commissioner may not modify an order of legal cus (f) The visitation is in the best interest of the child.

tody or physical placement in an action under this section. (3c) A grandparent requesting visitation under §8pmay
(e) Aninjunction issued under pgb) 2. c.is efective accord  file a petition to commence an independadiion for visitation
ing toits terms, for the period of time that the petitioner requestgderthis chapter or may file a petition for visitation in an under
but not more than 2 years. lying action afecting thefamily under this chapter thatfeéts the
(6) ENFORCEMENTASSISTANCE. (@) If an injunction is issued child.
undersub.(5) (b) 2. ¢, upon request bthe petitioner the judge or  (3m) (a) A pretrial hearingshall be held before the court in
circuit court commissioner shall order thigerif to assist the peti  an action under su3). At the pretrial hearing the parties may
tionerin executing or serving the injunction. presentand cross—examine witnesses and present other evidence
(b) Within 24 hours after a request by the petitiotiee clerk relevantto the determination of visitation righté record or min
of thecircuit court shall send a copy of an injunction issued undetesof the proceeding shall be kept.
sub.(5) (b) 2. cto the sherifor to any othetocal law enforcement  (b) Onthe basis of the information produced at the pretrial
agencythat is the central repository for orders and that has jurigearing the courtshall evaluate the probability of granting visita
diction over the respondesttesidence. If theespondent does nottion rights to a grandparent in a trial and shali so advispetees.
residein this state, the clerk shall send a copy of the injunction @n the basis of the evaluation, the court may make an appropriate
the sherif of the county in which the circuit court is located.  recommendatioffor settlement to the parties.

(c) The sherif or other appropriate local law enforcement (c) If a party or the guardian ad litem refuses to accept a recom
agencyunder par(b) shall make available to other law enfoercemendationunder this subsection, the action shall be set for trial.
mentagencies, through a verification system, information on the 4y The informal hearing under this subsection may be termi
existenceand status of any injunction issued under §ob) 2. atedand the action set for tridithe court finds it unlikely that
¢. The information need not be maintained after the injunctiond§ parties will accept a recommendation under this subsection.
nolonger in efect. o _ o (4) If the paternity of the child has not yet been determined in

(8) PenALTY. Whoever intentionally violates anjunction 5 action under sul§3) that is commencedy a person other than

issuedunder sub(s) (b) 2. c.is guilty of a Class | felony a parent of the child mother but the person filing the petition
\l;ivlisstgé)rll.sir%’gigu:t.o?jiogl%a:é:é%\?gand Paternity Reform Legislatiowalther. underS.Ub'(S) has, in conjunction with that petition, filed a petition
Wis.Law. April 2000. " or motion under s767.45 (1) (k) the court shall make a deter

minationas to paternity before determining visitation rights under
767.245 Visitation rights of certain persons. (1) Except Sub.(3).
as provided in subs(1m) and(2m), upon petition by arand (5) Any person who interferes with visitation rights granted
parent, greatgrandparent, stepparent or person who has maindersub.(1) or (3) may be proceeded against for contempt of
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courtunderch.785, except that a court may impose only the remamountmust be expressed as a fixed sum unless the parties have
dial sanctions specifieid s.785.04 (1) (apnd(c) against that per  stipulatedto expressing the amount@apercentage of the paiger
son. incomeand the requirements unde767.10 (2) (am) 1o 3. are

(6) (a) If a person granted visitatisights with a child under satisfied.
this section is convicted under®10.010f the first-degree inten (b) Ensure that the parties have stipulated which gadigher
tional homicide, or under ©40.050f the 2nd-degree intentionalis eligible, will claim each child as an exemption for federal
homicide,of a parent of thehild, and the conviction has not beerincome tax purposes undet6 USC 151(c) (1) (B), or as an
reversedset aside or vacated, the court shall modifyibitation exemptionfor state income tax purposes undet1s07(8) (b)or
orderby denying visitation with the child upon petition, motiorunderthe laws of another state. If the parties are unable to reach
or order to show cause by a parent or guardian of the child, or uporagreement about the tax exemption for each child, the court
the court’s own motion, and upon notice to the person granted vishall make the decision in accordance with statd federal tax
tationrights. laws. In making itsdecision, the court shall consider whether the

(b) Paragraplfa) does not apply if the court determines byparentwho is assigned responsibility for thhild’s heaith care
clearand convincing evidence that the visitation would be in tiRpensesunder sub(4m) is covered under a health insurance
bestinterests of the child. The court shall consider the wishesRsflicy or plan,including a self-insured plan, that is not subject to

the child in making that determination. s.632.897 (10pnd that conditions coverage of a dependbihd
History: 1971 c. 2201977 c. 10%s.35, 39 1979 c. 3s.50,92 (4) Stats. 1979 0N whether the child is claimed by the insured parent as an exemp
s. 7B§7|.245;1|983 a(i 44,745qh19§7 a. '3i51995 a. 6815:9;3 a.9 ation of th tion for purposes of federal or state income taxes.
lological gran parents ad no rig t to visitation fol owing termination of their . .
son'sparental rights and adoption by the clslstepfather Soegel v Soegel, 154 (19) In determm'n_g Ch"_d support payments, th_e court may
Wis. 2d 564 453 N.W2d 624(1990). considerall relevant financial information or other information

Thevisitation petition of a custodial parentvidow did not meet the criteria of sub. relevant to the parest'earning capacityincluding information

(1) when, prior to the custodial parentleath, the non—custodial parent had filed ;
motionto revise custodySection 880.155 governsitation in the event of a parent’ areportedinder $49.22 (2m)to the department or the county child

death. Cox v Williams, 177 Wis. 2d 433502 N.W2d 128(1993). supportagency under £9.53 (5)

A paternity case iwhich the court has retained postjudgment authority to enforce (1J) Exceptas providedn sub (1m) the court shall determine
thejudgment constitutes an underlying action under which a petition for grandpare : !

t. X
visitation may be brought. Paternity of Nastassja L.HX&L Ws. 2d 666 512 QP“'d support payments by using thercentage standard estab
N.W.2d 189(Ct. App. 1993). lishedby the department under49.22 (9)
An existing underlying action fefcting the family does not alone provide standing ;
to petition under this section. The underlying action must threaten the integrity ofa(lm) Upo_n request by a parfythe C.OUH may mOdIf.y.the
family unit. An action under this section does not apply to intact families. Becaudgnountof child support paymentietermined under sufd)) if,
thefather figure in a household was not the biological or adoptive father of one of tifter considering the following factors, the court finds by the

childrendid '}fﬁ{g‘;%“,\}f‘vf,;%"g%’&v&? Rgg_“}%cgh)'_\"arq“armgema““"elasmc"’ greatenweight of the credible evidence that use of the percentage

While his section does not apply outside the dissolution of a marifatpes not  Standards unfair to the child or to any of the parties:
preemptthe consideration of visitation in circumstances not suljetbie statute. A (a) The financial resources of the child.
circuit court may consider visitation by a non—parent outside a marriage dissolution . .
situationin the best interests of the child if the non—parent petitioner demonstrates a(b) The financial resources of both parents.
parent-like relationship with the child and shows a significant triggering event such (p; H i i
assubstantial interference with that relationship. Custody of H.S.H9&Wis. 2d (bj) Maintenance received b)_/ either party .
649,533 N.W2d 419(1995). (bp) The needs of each party in order to support himself er her
_ Publicpolicy does not prohibit a court, relying on its equitable powers, to grant viself at a level equal to or greater than that established drader
itation outside this section on the basis of a co-parenting agreement between-a biqungc 9902 (2)
ical parent and another when visitatisnin the childs best interest. Custody of : . i
H.S.H.-K.193 Ws. 2d 649533 N.W2d 419(1995). (bz) The needs of any person, other than the child, whom either

Whenapplying sub. (3), circuitourts must apply the presumption that a fit pasent i i
decisionregarding grandparent visitation is in the best interest of the child, but tﬂgrtyls legally obligated to support.

courtmust still make its own assessment of the best interest of the child. Paternity(C) If the parties werenarried, the standard of living the child
of Roger D.H. 2002 WI App 3850 Ws. 2d 747641 N.W2d 440 would have enjoyed had the marriage eotded in annulment,
Grandparent Mitation Rights. Rothstein. i/ Law Nov. 1992. divorceor legal separation
The Effect of C.G.Fand Section 48.925 dBrandparental igitation Petitions. 9 p :

Hughes. Wis. Law Nov. 1992. (d) The desirability that the custodian remain in the hame
Third—partyVisitation in Wsconsin. Herman & CoopekMs. Law March 2001. g fy||-time parent.
767.247 Prohibiting visitation or physical placement if (¢) The cost of day care if the custodiaorks outside the

a parent kills other parent. (1) Notwithstanding ssz67.23 home,or the value of custodiaervices performed by the custo
(1) (am) 767.24 (1)(4) and(5), 767.51 (3)and767.62 (4) (aand dian .If the custodian remains _|n the_home. _
exceptas provided in sul§2), in an action under this chapter that (€]) The award of substantial periods of physical placeteent
affectsa minor child, a court or circuit court commissioneay both parents.
not grant to the child parent visitation or physical placement (em) Extraordinary travel expenses incurred in exercising the
rights with the child if the parenhas been convicted under sright to periods of physical placement under&7.24
940.010f the first-degree intentional homicide,umder s940.05 () The physical, mental and emotional health needs of the
of the 2nd-degree intentional homicide, of the chilsther par  child, including any costs for health insurance as provided
ent,and the conviction has not been reversed, set aside or vacatedersub.(4m).
(2) Subsectior(1) does not apply if the couar circuit court (g) The childs educational needs.

commissioner determines by clear and convincing evidence thagh) The tax consequences to each party
thevisitati?nhor pﬁrligds Orl: physical placemerduld be in the best (hm) The best interests of the child.
interestsof the child. The court or circuit court commissioner . .

; - P : Lo (hs) The earning capacity of each parent, based on each par
shHeillIu():ro_nsmer the wishes of tledild in making the determination. ent'seducation, training and work experience an ilability

y: 1999 a. 92001 a. 61 " ;
of work in or near the paresttommunity
767.25 Child support. (1) Whenever the court approves a (i) Any other factors which the court @ach case determines
stipulationfor child support under $67.1Q entersa judgment of arerelevant.
annulment,divorce or legal separation, or enters an order or a(1n) If the court finds under sufim) that useof the percent
judgmentin a paternity action or in an action under67.02 (1) agestandard is unfair to the child or the requesting ptrgycourt
(f) or(j), 767.080r 767.62 (3) the court shall do all of the follow shall state in writing or on the recottle amount of support that
Ing: would be required by using the percentage standard, the amount
(a) Order either or both parents to pay an amoeasonable by which the cours order deviates from that amount, its reasons

or necessary to fulfill a duty to support a child. The suppdiar finding that use of the percentage standard is unfair to the child
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or the partyits reasons for the amount of the modification and the (d) If the court orders a parent to provide coverage of the health
basisfor the modification. careexpenses of the parenthild and the parent is eligible for

(2) Thecourt may protecand promote the best interests of théamily coverage of health care expenses under a health benefit
minor children by setting aside a portion of the child suppopianthat is provided by an employen an insured or on a self-
which either party is ordered to pay in a separate fund or trust faguredbasis, the employer shall do all of the following:
the support, education and welfare of such children. 1. Permitthe parent to obtain family coverage of health care

(3) Violation of physical placement rights by the custodiagxpensesor the child, if eligible for coverage, without regard to
parentdoes not constitute reason for failure to meet child supp@fly enrollment period or waiting period restrictions that may
obligations. apply.

(4) Thecourt shall order either party or both to pay for the sup 2. Provide family coverage of health care expensethior
portof any child of the parties who is less than 18 years old, or a#yjild, if eligible for coverage, upon application by the parent, the
child of the parties who is less than 19 years old ittiilel is pur ~ child’s other parent, the department or the county child support
suingan accredited course of instruction leading to the acquisitisgencyunder s59.53 (5) or upon receiving a notice under.(§8r
of a high school diploma or its equivalent. 1.

(4m) (a) In this subsection, “healtinsurance” does not 2m. Notifythe county child support agency undes%53 (5)
includemedical assistance provided under sub¢hof ch. 49~ whencoverage of the child undtie health benefit plan is infe€t

(b) In addition to ordering child support for a child under sutind,upon requesprovide copies of necessary program or policy
(1), the court shall specificallgssign responsibility for and direct'dentificationto the childs other parent.
the manner of payment of the chitddhealth care expenses. In 3. After the child has coverage under the emplaykealth
assigningresponsibility for a child healthcare expenses, thebenefitplan, and as long as the parent is eligible for family cover
courtshall consider whether a child is covered under a parerageunder theemployets health benefit plan, continue to provide
health insurance policy or plan at the time the court approvesaveragefor the child unless the employer receisesisfactory
stipulationfor child support under §67.1Q entersa judgment of written evidence that theourt order is no longer infett or that
annulment,divorce or legal separation, or enters an order ortlee child has coverage of health care expenses under another
judgmentin a paternity action or in an action under67.02 (1) healthinsurance policy or health benefit pltrat provides com
(f) or(j), 767.080r 767.62 (3) the availability of health insurance parablecoverage of health care expenses.
to each parent through an employer or othgjanization, the  (e) 1. If a parent who has been ordered by a court to provide
extentof coverage available to a child and the costs to the pargsterageof the health care expenses afhéld who is eligible for
for the coverage of the child. A parent may be required to initigigedical assistance under subdh. of ch. 49receives payment
or continue health care insurance coverage for a child under #fism a 3rd party for the cost of services provided to the child but
subsection.If a parent is required to do so, he or she gitallide  doesnot pay the health care provider for the services or reimburse
copiesof necessary program or policy identification to¢histe  the department or any other person who paid for the services on

dial parent and is liable for any health care costsvuich he or pehalfof the child, the department may obtain a judgment against
shereceives direct payment from amsurer This subsection shall the parent for the amount of the 3rd party payment.

not be construed to limit the authority of the court to enter or Section767.265 (4)applies to a garnishment based on a
modify support orders containing provisions for payment of-me dgrﬁentobtained.under subd.

ical expenses, medical costs, or insurance premiums whidh al .
b p (f) 1. If a parent who provides coverage of the health care

addltloztolar;q no; |nctc;]n5|stent Wlthf this Sﬁf“ﬁgg health expense®f a child under an order under this subsection changes
() 1. In directing the manner of paym chi ea employersand that parent has a court—ordered child support
care expenses, thoeurt may order that payment, including payobligation with respect to the child, the county chédpport

?nednstézi E)eﬁ;ha'ns%rar?gé ﬁreear{:fllu(;g?’e ?r? W'th?gé? érrorra:]n%c; encyunder s59.53 (5)shall provide notice of the order to pro
rovidedin s 767p§65r()3h) or sent to the d?am::\tlment orpits desi vide coverage of theehild's health care expenses to the new
P s P gemployerand to the parent.

nee,whichever is appropriate, for disbursementhi® person for ) . .
whomthepayment has been awarded if that person is not a hea}l1th2- The notice provided to the parent shall inform plaeent
careinsurer provider or plan. If the court orders income withthatcoverage for the child under the nemployets health bene

holdingand assignment for the payment of health care expendégPlan will bein efect upon the employks receipt of the notice.
the courtshall send notice of assignment in the manner providéf€ notice shall inform the paretftat he or she mawithin 10
unders. 767.265 (2rjand may include the notice of assignmerffuSinesslays after receiving the notice, by motion request & hear
under this subdivision with anotice of assignment under s.Ng before the courdn the issue of whether the order to provide
767.265 The department or its designee, whichever is appropfPVverageof the childs health care expenses should remain in
ate,shall keep a recorof all moneys received and disbursed b§ffect. A motion under this subdivision may be heard Iojrevit
the department or its designee for health care expenses thatc@¢itcommissioner If the parent requests a hearing anccthet
directedto be paid to the department or its designee. or circuit court commissioner determines that the order to provide
2. If the court orders a parent to initiate or continue healffY€rageof the childs health care expenses should not rerimain
insurancecoverage for a child under a health insurance ptiay effect,the court shall provideotice to the employer that the order

is available to the parent through employer or other ganiza- IS no Ionge.r in dect. o

tion but the court does not specify the manner in which payment(5) Subjectto ss767.51 (4)and767.62 (4m)liability for past

Of the health insurance premiums Sha" be made, the Cledudf Supportsha” be I|m|ted to the perIOd after the bll’th Of the Chlld.
may provide noticeof assignment in the manner provided under (6) A party ordered to pay child support under this section
S.767.265 (2r)for the withholding from income of th@mount shallpay simple interest at the rate of 1% per montlany amount
necessaryo pay the health insuranpeemiums. The notice of in arrears that is equal to or greater than the amount of child sup
assignmentinder this subdivision may be sent with or included portdue in one month. If the party no longer has a current ebliga
partof any other notice of assignment undef6.265 if appre  tion to pay child support, interest at the rate of 1% per month shall
priate. A person who receives notice of assignment under tlascrueon the total amount of child support in arrears, if dnier
subdivisionshallsend the withheld health insurance premiums &stunder this subsection is in lieu of interest computed under s.
the appropriate health care insurprovider or plan, as provided 807.01(4), 814.04 (4)or815.05 (8)and is paid to the department

in s.767.265 (3h) or its designee under 867.29 Exceptas provided inE"i67.29
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(1m), the department or its designee, whichever is appropriaten deciding not to apply the percentage standard, the court erred webempiared

; ; the parties available incomes after deducting the percentage amount from the payer
shall apply all payments received for child support as follows income,but failed to consider the assumed contribution of the same percentage by

(a) First, to payment of child support due within the calendatepayee. Kijelstrum.\Kjelstrum,181 Wis. 2d 973512 N.W2d 264(Ct. App. 1994).
monthduring which the payment is received. A trial court could may not set child support at zero, convert post-divorce income
ap to marital property and order that income to be held in trust to be distributed to the
(b) Second, to payment of unpaidild support due before the g when D Chanefits ended. Luna kuna, 183 Ws. 2d 20515 N.W2d 480
paymentis received. (Ct. App. 1994).
(C) Third, to payment of interest accruing on unpaid child SUP If the interests of the children andstodial parent are protected, parties are free
t 0 contract in a settlement agreement that the primary custodian will not have spend
port. ing discretion over child support. Jacquardacquart]183 Ws. 2d 372515 N.W2d
(7) An order of joint legal custodynder s767.24does not 539(Ct. App. 1994).
affectthe amount of child support ordered. i An assetdand its in(;orr?e stream may no% be Cowtﬁd both as an agdset in tlhe property
History: 1971 c. 1571977 c. 29105 418 1979 c. 3%s.50,92 (4) 1979 ¢, 196  division and aspart of the payes income from which support is paid. Maley v
Stats 1979 5. 767 251981 c. 2019834, 27 1985 a. 291687 a. 57)37, 355413 ~ Maley,186 Ws. 2d 125519 N.W2d 717(Ct. App. 1994). o
1989a. 31212 1991 a. 391993 a. 4811995 a. 2%s.7101, 7102 9126 (19) 1995 Trust income that is income to the beneficiary under federal tax law is subject to
a. 201, 279 404, 1997 a. 2735, 191; 1999 a. 932; 2001 a. 1661 a child support order regardless of whether a distribution is made bettediciary
Cross Refeence: See also ctDWD 40, Wis. adm. code. Grohmanrv. Grohmann189 Ws. 2d 532525 N.W2d 261(1995).
Cross-reference: SeealsoWisconsin Administrative Code Citations published A minimum fixed child support amount, rather than the percentage standard, based
in the Wisconsin Administrative Code for a list of citations to cases citing ch. HS% the paye's “potential income” was appropriate when the court foundtteat
80, HFS 80, and DWD 40, the child support percentage of income standard.  payerhad a substantial potential to manipulate the amount of support. DDegry
Cross-reference: Seealso notes to §67.32for decisions regarding postjudg 189Wis. 2d 1.2, 525 N.W2d 745(Ct. App. 1994).
mentmodifications. Thetrial court may consider the amount of time a child is placed with the paying
A provision in a judgment as to the education of children past the age of majoiiarentand that parert’second family in setting support. Molstadiolstad,193
insertedpursuant to a stipulatioln of the parties, cannot later be challenged and caniie 2d 602 535 N.W2d 63(Ct. App. 1995).
enforcedoy contempt proceeding®liwas v Bliwas, 47 Ws. 2d 635178 N.w2d Thepercentage standards may be used to generate future as well as present support.
35(1970). ) ) Paternityof Tukker M.O.,199 Ws. 2d 186544 N.W2d 417(1996),93-1929
Whenparents each own a 1/2 interest in future proceeds of real estate and the statg, percentage standards presumptively apptpéncase of a high income payee

contributes to child support, the court matorder the custodial parent to pay child . : - . t .
supportin the form of an accumulating real estate lien in favdhefstate. State ex absenthe paye's showing of unfaimess by the greater weight of the credible evi

rel. v. Reible,91 Ws. 2d 394283 N.W2d 427(Ct. App. 1979). dence. Luciani v Montemurro—Luciani199 Ws. 2d 280544 N.W2d 561(1996),
Thetrial court abused its discretion by setting child support payments without cogr?' 2899 . ) )

sideringthe needs of the children thre paye's ability to pay Edwards vEdwards, Sub.(6) makes interest on child support arrearages mandaoityal court has

97 Wis. 2d 111, 293 N.W2d 160(1980). no discretion in awarding interest, even if it determines that to dwstd be inequi

A personal injury damage award to a noncustodial spouse can be considere(f%%lei Douglas County Child Support Fisher 200 Ws. 2d 807547 N.w2d 801
changeof circumstances justifying increased support. Sommrgommer108 Ws. (Ct. App. 1996)95-1960
2d 586 323 N.W2d 144(Ct. App. 1982). A court may consider earning_ c_ap_acity rather_ than ag:tual earnings in determining

Sub.(6) imposes interest on arrearages existing on July 2, 1983, @s\walthose child support and maintenance if it finds a parejab choice voluntary and unrea
accruingafterward. Greenwood Greenwood129 Ws. 2d 388385 N.w2d 213  sonable. Sellers v Sellers,201 Ws. 2d 578 549 N.W2d 481(Ct. App. 1996),

(Ct. App. 1986). 95-2730

FederalSupplemental Security Income may not be considered to be an economi€hefact that a partyby deliberate conduct, frustrates an accurate calculation of the
resourcefor purposes of computing a child support obligation. Howewseek—-  party’'sincome does not prevent the trial court from makivgappropriate finding
work order may be appropriate. Langloid@nglois,150 Ws. 2d 101441N.W.2d  of fact. The court may make its findings based on the available evidence. Lellman
286 (Ct. App. 1989). v. Mott, 204 Wis. 2d 166554 N.W2d 525(Ct. App. 1996).

Educationalgrants andoans, AFDC, and other child support are not economic The court did not abuse its discretion in ruling against a request in a high income
resourcedor purposes of computing a child support obligation. ThibadeBhibva  payercase for an increase in suppactording to the percentage standards when the
deau,150 Ws. 2d 109441 N.W2d 281(Ct. App. 1989). courtbelieved that the request was really a disguised claim for extra money to support

Ordersassigning health care responsibility pursuant to s. 767.25 (4m) are subjbetcustodial parerd’own lifestyle. Nelsen andee205 Ws. 2d 632556 N.W2d
to revision under s. 767.32. KuchenbeckeBehultz,151 Ws. 2d 868447 N.w2d 789 (Ct. App. 1996).

80 (Ct. App. 1989). ) ) . ) ) In certain cases, such as with military retirement payasset may be divided in

Consideratiorof expenses incurred by a child asaatult, including education the property division and itincome stream considered as income in determining
expensesis error Resong Wier, 157 Ws. 2d 382459 N.W2d 591(Ct. App. 1990).  child support. Cook VCook,208 Wis. 2d 166560 N.W2d 246(1997).

A divorce stipulation waiving or setting a ceiling on child support and preventingwhena noncustodial parent seeks to impose a trust on arreanagdsunder a
modificationis against public policy and will not be enforced. Ondras®nneson, pre-Augustl, 1987 support ordethat parent must demonstrate that the trust is in the

158\Ms: 2d 690462 N.w2d 915(Ct. App. 1990). . . . child’s best interesand, when the custodial parent does not agree to the trust, that the
Thetrial courts use of a computer program to analyze financial evidence was fgmary custodian was unwilling to or incapable of managing the support money
error. Bisone vBisone, 165 Ws. 2d 1.4, 477 N.W2d 59(Ct. App. 1991). Camerorv. Cameron209 Ws. 2d 88562 N.W2d 126(1997).

A stepparent has no legailigation to support a stepchild. Under appropriate cir - Incomedisparity resulting from applying the percentage standards is only relevant
cumstancethe theory of equitable estoppel may apply to cases involving child supthe payer can show inability to pay or that the income disparity will advergsty af
port. Ulrich v. Cornell, 168 Wis. 2d 792484 N.W2d 546(1992). thechildren or payerEqualizing lifestyles between parents is not a support objective.

In a joint custody situation, the parent with primary physical custody may f&eamount of discretionary income either pansitithave to spend on their children
orderedto pay child support. Matz Matz,166 Ws. 2d 326479 N.W2d 245(Ct. s a secondargonsideration. Raz Brown,213 Ws. 2d 296570 N.W2d 605(Ct.

App. 1991). App. 1997).

Theabsence of a mortgage obligation is relevant to the assessment ofssggarty’  The repayment to the payer spouse of a loan made bychacompany that he
nomiccircumstances, but does not translate into imputed incower the applicable  ownedwas a proper additicto the payes income available for support. It was prop
administrative rule. IiMarriageof Zimmerman vZimmerman169 Ws. 2d 516485  erly foundto be deferred compensation, which is included within the applicable defi

N.W.2d 294 (Ct. App. 1992). nition of income. Raz.\Brown,213 Wis. 2d 296570 N.W2d 605(Ct. App. 1997).

A support order against actual AFDC grants is prohibite@iilyadeay butan A stipulation for child support with no time limit or opportunity for review was
orderagainst earned income of one waiso receives AFDC is not. In Support of B., againstpublic policy and the payer was not estopped from seeking a modification due
L, T. &K. 171 Ws. 2d 617492 N.W2d 350(Ct. App. 1992). to a material change in circumstances. KriemaBoldbeg, 214 Ws. 2d 163571

No matter how corporate income is labeled, a family courtpiexrge the corporate N.W.2d 425(1997).
shieldif it is convinced the obligts intent is to avoid financial obligations. Evjen Absent a finding that an individual partresauthority to unilaterally control a
v. Evjen,171 Ws. 2d 677492 N.W2d 360(Ct. App. 1992). partnershipasset, partnership assets will be imputed as available income only in
Theparties’ extrajudicial agreement that child support payments be discontiniextordancavith the partnership agreemertilealth insurance premiums paid by a
wasenforceable via thdoctrine of equitable estoppel. Harm$larms,174 Ws. 2d  partnershigare included in the partners income available for child suppoets W
780, 498 N.W2d 229(1993). Weis, 215 Ws. 2d 135572 N.W2d 123(Ct. App. 1997).
The“serial family payer” rule adopted under the percentage standards referred t@hetrial court properly exercised its discretion under sub. (1m) (i) by excluding
in sub. (1) [now sub. (1j)] is discussed. BrowrBrown,177 Ws. 2d 512503  from the application of the percentage standards the wdlunenassignable trips

N.W.2d 280(Ct. App. 1993). receivedby the paying spouse as employment bonuses although the trips constituted

The mandatory percentage standards for determining support do not allow txableincome. State.WVall, 215 Wis. 2d 591573 N.W2d 862(Ct. App. 1997).
deferredpayments. Kelly vHougham178 Wis. 2d 546504 N.W2d 440(Ct. App. In concluding that a deviation from the percentage standards is warranted, all listed
1993). factorsneed not be applied. StateAlonzo R.230 Wis. 2d17, 601 N.W2d 328(Ct.

An AFDC recipient assigns all rights to child support payments to the #tate. App. 1999).
suchthe payments may not be held in trust for the child under sub. (2). Paternity of he percentage standards under sub. (1j) include the shared-time payer formula
LachelleA.C. 180 Ws. 2d 708510 N.w2d 718(Ct. App. 1993). in DWD 40.04(2) Wis. Adm. Code, as well as the straight percentage standards in
A lump sum separation benefit receivggon termination of employment was DWD 40.03 (1). The shared-time formula applies ifiager will be assuming costs
properly considered to be income subject to the percentage standards for suppogroportion to the number of days theurt is ordering placement with the parent.
Gohdev. Gohde 181 Ws. 2d 770512 N.W2d 199(Ct. App. 1993). Randallv. Randall, 2000 WI App 9835 Ws. 2d 1 612 N.W2d 737
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Incarceratioris a valid factor for a court to considersetting child support because 767.255 Property division. (1) Upon every judgmenof

of the impact it may have on the payoemployability due to what may be voluntary ; : ; -

andunreasonable acts. It was proper to base child support on earning capacity. Hmme_mdlvorce or legal separation, or in rend_er_lr]gdgmem

to provide for an dbet against the paysrproperty division payout to provide for in an action under $67.02 (1) (h)the court shall divide the prop

ggsggne%letmevsvuz%pggzobligation- Morrow Modrow 2001 WI App200,247 Ws.  erty of the parties and divest and transfer the titienyf such prop
Subs.(1j), (m), and (1n) give the court authority to determine and order sorﬁéty accordlngly A certified copy of the pOft'Q” of the JUdgmem

amountfor child support. While that authority implicitly includes the authaity thataffects title to real estate shak recorded in the fae of the

determinethe amount to be zero, it does not implicitly includeahthority to order registerof deeds of the county in which the lands decédare

the parentdo divide expenses for the children among themselves in particular wa .
asan alternative to ordering one parent to pay child support to the @deistowski gﬁuated- The court may protect and promote the best interests of

v. Zawistowski, 2002 WI App 853 Wis. 2d 630644 N.W2d 252 the children by setting aside a portion of the property of the parties

This section makes no provision as to splittahgjd care costs beyond what is pro ; i ;
videdin the child supponpayments. The trial court erroneously exercised its discr(len a separate fund or trust for the support, maintenance, education

tion when, without addressing the sub. (1m) factors, it deviatedtfrerchild support  andgeneral welfare of any minor children of the parties.

percentagetandards by ordering one party to pay one-half of the daycare expense i i
in additionto support required by the percentage standards. McLaMclaren, h %Z)b (a) Exce_pt Slsbpro_vt:ded In pf(b_), any pl’((j)perty ?‘hown to f
2003WI App 125,265 Ws. 2d 529665 N.W2d 405 02-2451 avebeen acquired by either party prior to or during the course o

A trial court may establisa trust from funds paid for child support for the purpos¢he marriage in any of the following ways shall remain the prop

of funding a childs postminority educational expenses. Because the percentage s i i N i
dardspresume a higher standard of living commensurate with the’payigher &r{y .Of that party and is not subject to a property division under this
income,a child is entitled to the money over and above his or her needs. A truss@Ction:

in the childs best interests and puts the child in the same position as if in an intact i
high-incomefamily. Furthey consideration of “educational needs” under sub. (1m) 1. Asa glft from a person other than the other party

(g) is broad enough to encompass the higher educational afebdschild. Kowalski 2. By reason of the death of anothiacluding, but not limited
v. Obst, 2003 WI App 21867 Ws. 2d 400671 N.W2d 339 03-0573 P H .
Sub.(6) does not limit the authority a trial court would otherwise have to considtec?’ life insurance proceEds’ payments manteler a deferred

imposinginterest on unpaithaintenance arrears. CashirQashin, 2004 W1 App e_mploym_enbenefit plan, as defined in66.01 (4) (8)or an indh ]
92, Ws.2d___,_ Nwed___03-1010 vidual retirement account; and property acquired by right of-survi

Whena spouse presented a challenge to the application of the percentage stan ; fotri ; ; ;
on fairness grounds argtesented a developedjament based on evidence in sup %P’ghlp, by a trust distribution, by bequemt inheritance or by a

portof that challenge, the trial court was required to perform the analysis of the rgdétyableon death or a transfer on death arrangement undeosh.

vantstatutory factors in answer to that challenlytritato v Maritato, 2004 WI App . . X .
138, Ws. 2d 685 N.W2d 379 03-2074 3. With funds acquired in a manner provided in subdr 2.

Federalpreemption doctrine doe®t prohibit states from requiring payment of (D) Paragraplfa) does not apply if the court finds that refusal
child support out of veterans’ disability benefits. RasRase481 U.S. 6191987). o divide the property will createmardshipon the other party or

PoorlLittle Rich Kids: Revising Wsconsins Child Support System to Accommo i i i
dateHigh-Income Payers. Dodd. 83 MLR 807. onthe childrerof the marriage. If the court makes such a finding,

No-faultdivorce: Bx consequences of support, maintenance and prcyedife/ the court may divest the party of the property fair and equitable

ment. Case, 1977 WBB1L manner.
ﬁggcémﬁne'; alpp'foacchh%‘:h“d ;‘g’gl‘?”'t. Ba“'eﬁ’.sf ;unel_lgsz\. | 1005 (3) Thecourt shall presume that all property not described in
. New Rules T1or lIUppPO igations. ICKeyus. Law ni, . H ) H
Which Came First? The Serialpgamily P?ayer Formula. StanSNB’yLF;W April, SUb'(z). (a).ls t_O b(_% dIVI(_'Jed equally between. the partles, but may
1995, alterthis distribution without regard to marital misconduct after
consideringall of the following:
767.253 Seek-work orders. In an action for modificatioof (a) The length of the marriage.

a child support order under&57.32or an action in which an order 1y The property brought to the marriage by each party

for child support is required under#7.25 (1) 767.51 (3)or ) : .
767.62(4), the court may order either or both parents of the chqg é?\)is\{gzegl;etmngoﬂfrtthe parties has substantial assets not subject

to seek employment or participate in amployment or training

program. (d) The contributionof each party to the marriage, giving
History: 1989 a. 2121997 a. 1911999 a. 9 appropriateeconomic value to each paggontribution in home
makingand child care services.
767.254 Unemployed teenage parent. (1) In thissection, (e) The age and physical and emotional health of the parties.
“unemployedteenage parent” means a parent watisfies all of  (f) The contribution by one partg the education, training or
thefollowing criteria: increaseckarning power of the other
(@) Is less than 20 years of age. (9) The earning capacity of eaphrty including educational
(b) Is unemployed. background, training, employment skills, workexperience,
(c) Is financially unable to pay child support. lengthof absence from the job market, custodial responsibilities
(d) Would be ordered to make payments for the support of¢{ children and the time and expense necedsaagquire st
child but for par(c). cient education or training to enable the party to become self-

(2) In an action for revision of a judgment or order providinéupportinga.‘t a standard diving reasonably comparable to that
for child support under §67.320r an action in which an order for njoyeddurlng.the.r.narrlage. . ) )

child support is required underz67.25 (1)767.51 (3pr767.62  (h) Thedesirability of awarding the family home or the right
(4), the courtshall order an unemployed teenage parent to do dfdive therein for a reasonable period to the party having physical

or more of the following: placementfor the greater period of time.
(a) Register for work at a public employmenficé estab () The amount and duration of an order und@63.26grant
lishedunder s106.09 ing maintenance payments to either paatyy order for periodic

family support paymentsnder s767.261and whether the prep
erty division is in lieu of such payments.

(j) Other economic circumstances of each pangluding

(b) Apply for jobs.

(c) Participate in a job training program.
_(d) Pursue or continue to pursue accredited course of o qi0henefits, vested or unvested, and future interests.
instructionleading to the acquisition af high school diploma or
its equivalent if the unemployed teenage parent hasampleted (k) The tax consequences to each party
arecognizechigh school course of study or its equivalent, except (L) Any written agreemenhade by the parties before or-dur
thatthe courtmay not order the unemployed teenage parent to plitd the marriage concerning any arrangement for property dis
sueinstruction if the instruction requires the expenditure of fundgbution; such agreements shall be binding ui@ncourt except

by the unemployed teenage parent other than normal transpoiftat no such agreement shak binding where the terms of the
tion and personal expenses. agreemenare inequitable as to either parfhe court shall pre
History: 1991 a. 3131995 a. 271997 a. 1911999 a. 9 sumeany such agreement to be equitable as to both parties.
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(m) Such other factors as the court may in each individual cdsehusbands bankruptcy estate and there was no digeisdnle debt to the wife.
determineto be relevant Deweyv. Dewey 188 Ws. 2d 271525 N.W2d 85(Ct. App. 1994).

f . . Hardshipunder sub. (2) (b) antptivation” underPopprequires something more
History: 1977 c. 10.51979 ¢. 32550, 92 (4] 1979 c. 196Stats. 1979 s. 767.255; thanan inability to continue living @ predivorce standard. Fair and equitable is not
1983a. 1861985 a. 371987 a. 3551993 a. 422 the standard for including gifted and inherited property in a division. DoBwer
NOTE: See notes in985 Wis. Act 37, marital pr operty trailer bill. 99 property : t
X . S X 189Wis. 2d 112, 525 N.W2d 745(Ct. App. 1994).
Accountsreceivable of a medical clinic in which the husband was a partner w

! f e hatindividual in a joi i
property was placed in a joint checking account by the owner and
R{(\)/\;z%rcliylvg%vgle&k%))/.the trial court as salargohnson Johnson78 Ws. 2d 137254 used to pay the ownisrindividual obligations did not render the propestpjectto

A veteran disability pension is to be considered as earned income and not a%givéaion in divorce. Gardner.\Gardner190 Ws. 2d 216527 N.W2d 701(Ct. App.
asseto be divided between the parties. Leightoheighton,81 Ws. 2d 620261 ).

N.W.2d 457(1978). Theoffspring of gifted ofinherited animals are not excluded from division by this
Thereare at least 3 methods for valuing pensights. Whether the use of an section. If an asset no longer exists, a court cannot exclude it from the etsitel
methodis appropriate depends upon the status of the parties and whether the rE$gHSS/. Preuss195 Ws. 2d 95536 N.W2d 101(Ct. App. 1995)94-1148

is a reasonable valuation of the marital asset. Blooni&owmer 84 Wis. 2d 124 Bonuses and fees, like regular income, are not divisible as property but are to be

267N.W.2d 235(1978). consideredn determining a fair division or maintenance. Longang,196 Ws. 2d
Supportof stepchildren is a relevant factor in dividing marital propeRyers. 691, 539 N.W2d 134(Ct. App. 1995)94-2533

Fuerst93 Wis. 2d 121286 N.W2d 861(Ct. App. 1979). Themarital estate is usually valued as of the date of divbrgexhen conditions

Compensatioffior aperson who supported a spouse while the spouse was in sch@egrwhich a party has no control arise, the special circumstances may warrant devi
canbe achieved through bofitoperty division and maintenance payments. kundationfrom the rule. Long.\Long,196 Ws. 2d 691539 N.W2d 134(Ct. App. 1995),

beig v. Lundbeg, 107 Ws. 2d 1 318 N.W2d 918(1982). 94-2533
_A federal pension in lieu of social security must be included in a marital propertyFor the character of inheritest gifted property to be changed to marital property
division. Mack v Mack,108 Ws. 2d 604323 N.w2d 153(Ct. App. 1982). subjectto division, changes to the property as a result of the marital relationship,

Unlessa divorce decree specifically terminates a spouse as the benefi@difie ~ whetherby labor or expenditures, must substantially increase its v&lpmdler v
insurancepolicy and the insurance company is notified, the spelmgieficiary sta  Spindler 207 Wis. 2d 329558 N.W2d 645(Ct. App. 1996).
tus is not dected by the divorce decree. BerscanKleeck,112Wis. 2d 594334 An uneven property division is not the only remedyleal with squandering of
N.w.2d ?14 (1983). . . . maritalassets. Equitable claims against 3rd parties tfetahe rights of parties to
_ Thetrial court may consider a cross-purchase formula in a partnership agreemg8tivorce, such as a claiagainst a 3rd—party title holder of property claimed to
in determining the value of the partnership interest, including professional QOOdM@tuallybe part of the marital estate, may be appropriate. Za#ebel, 210 Wis.
Lewisv. Lewis, 113 Ws. 2d 172336 N.w2d 171(CI. App. 1983). 2d 337 565 N.W2d 240(Ct. App. 19é7)_ ’
_ Alien on real estatewarded in a divorce judgment was a mortgage, not a judgmentincomegenerated by an asset is separate and distinct from the asselricsife
lien, even though the term “mortgage” was not used in the court ovemiak v from the asset is also separate from the appreciation of the asset. As to property divi

Wozniak,121 Wis. 2d 330359 N.W2d 147(1984). sion, retained earnings, or the appreciation in vateasioned by the expenditure of
This section does not require a judge to terminate a joint tenamtzke v Lutzke,  the earnings, are a marital asset subject to division. MEgener215 Ws. 2d 620
122Wis. 2d 24361 N.W2d 640(1985). 573N.W.2d 865(Ct. App. 1997).

Theuse of gift money to buy a home as joint tenants changeshénacter of the  Appellatereview of a trial cour$ valuation of a closely—held businéss divorce
moneyfrom separate property to marital propeffieiss v\Weiss,122Wis. 2d 688  actionshould proceed on the clearly erroneous standard. When the buyout provisions
365N.W.2d 608(Ct. App. 1985). See also ZirngiblZirngibl, 165 Ws. 2d 130477 of a shareholder agreement did not replicate arsdemgth transaction it was reason
N.W.2d637(Ct. App. 1991). ) ) ) ablefor the trial court to find that the buyout figure was not indicative of fair market

A prenuptial agreement entered into prior to the adoption of sljo[ndw sub.  value. Siker v Siker 225 Ws. 2d 522593 N.W2d 830(Ct. App. 1999).

(3) (L)] was enforceable in a subsequent divorce. Hengé#ngel 122 Ws. 2d 737 Thereare 2 types of postnuptial agreements: 1) family settlement agredhsents

365N.W.2d 16(Ct. App. 1985). contemplatghe continuation of the marriage, and 2) separation agreements that are
A premarital agreement intended to apply at death was not applicable to a divasegdeafter separation in contemplation of a separation. The former are presumed to

Levy v. Levy, 130 Ws. 2d 523388 N.W2d 170(1986). be binding on the parties under s. 767.255 (3) (L). The lateegoverned by s. 767.10
Whetherproperty agreements are inequitable under sap[iibw sub. (3) (L)] is andconstitute a recommendation jointly made by the parties to the court regarding

discussed.Button v Button,131 Ws. 2d 84 388 N.W2d 546(1986). what the judgment should provide. EvensorEvenson228 Ws. 2d 676 598

A premarital agreement was inequitable because the parties ddtigaind rea N.W.2d 232 (Ct. App. 1999). See als@mhBoxtel v VanBoxtel, 2001 WI 40242
sonablydisclose assets or have independent knowledge of one dsdthencial Wis. 2d 474 625 N.W2d 284

status. Schumacher.\8chumached 31 Ws. 2d 332388 N.w2d 912(1986). An agreement made in contemplation of divorce, entered into aftgratties

A personal injury claim for medical malpractice is property subject to divisioagreedo the divorce, wasubject to s. 767.10, not 767.255. When a party withdrew
Richardsonv. Richardson139 Wis. 2d 778407 N.W2d 231(1987). his consent before court approval, the agreement was unenforcegtis.vAyres,

The trial court may considethe former inherited status of divisible property230Wis. 2d 431602 N.W2d 132(Ct. App. 1999).
althoughit has lost itexempt status through commingling. Schwartznders,145 A spouses pension, whether or not existing before the marriage, is part of the mari
Wis. 2d 258 426 N.W2d 97(Ct. App. 1988). tal estate subject to division. ward of the premarital portion of a pension to the

Increasén the value of inherited property attributable to the non-owsjioyises ~ Spouseholding title was improper when there was nofisieht grounds for deviation
effortsis divisible property It is not necessary for the non-owning spouse to shoftom an equal property division. Hokinkokin,231 Ws. 2d 184605 N.W2d 219
thata failure to divide the asset will resirita hardship to him or heHaldemann  (Ct. App. 1999).
v. Haldemann145 Ws. 2d 296426 N.W2d 107(Ct. App. 1988). Thefact that a propertinterest is contingent and not vested does not mean that it
Chapter766, the Marital Property Act, does not supplant the divorce property divhay be ignored in a property division. An insuragoenpany deferred compensation
sionprovisions of ch. 767. Kuhlman Kuhlman,146 Ws. 2d 588432 N.w2d 295 planfor agents, although not a pension plan, was similar enough to a pension to be

(Ct. App. 1988). treatedike one when dividing the marital estate. Garcedsarceau, 2000 WApp
Gifted and inherited property is subject to division in cases of hardship. A party232 Ws. 2d 1606 N.w2d 268 )
seekingdivision bears the burden of showing that failurditade will result in finar If property has no fair market value, the caannot place an independent value

cial privation. Popp vPopp,146 Ws. 2d 778432 N.W2d 600(Ct. App. 1988). uponit, and itshould not be included in the marital estate. A state empiogie&’
A presumption exists that an injured pastentitled to all future payments under leaveaccount has no fair market value as it has no cash value and is not transferable.
astructured settlement, but the payments are subject to the s. 767.255 factors. KRegissv. Preiss, 2000 WI App 18238 Ws. 2d 368617 N.W2d 514
v. Krebs,148 Wis. 2d 51435 N.W2d 240(1989). Section40.08 (1) does not permit the division of a state empleyferred com
A property division may be modified under s. 806.07. However the supremdl?ﬂsatlon accoun®reiss vPreiss, 2000 WI App 18238 Ws. 2d 368617 N.W2d
clauseprevents a division to be modified after a debt thereunder is disthar 514
bankruptcy. Spankowski vSpankowskil72 Ws. 2d 285493 N.W2d 737(Ct. App. Whena farm that a divorcing couple did not own but had lived on for the first 13
1992). yearsof their marriage was gifted to one spouse and the couple divorced shortly there
When gifted or inherited property has appreciated in value during the marriage dfier, the trial court erred when it determined the farintrease in value after the gift
to the eforts of both spouses, the appreciation is a part of the marital estate. Schrgsultedirom the eforts of the marital partnership without considering whether the
v. Schorer177 Ws. 2d 387501 N.W2d 916(Ct. App. 1993). couple’sefforts throughout the marriagerved as a catalyst for the increase in value.
Determiningfair market value of a closely—held corporation turns on the credibiRichmondv. Richmond, 2002 WI App 2250 Ws. 2d 647640 N.W2d 220
ity of the experts as well as the methods and analyses employed by the witneds.agreeing to accept a percentage share of a variable asset in a jseifierhent,
Schoren. Schorer177 Ws. 2d 387501 N.W2d 916(Ct. App. 1993). apartyagrees to assume a proportionate share of any subsequent gains or losses until
A buy-sell agreement may provide a method for determining the value of an intBe asset is liquidated. aylor v Taylor, 2002 WI App 253258 Ws. 2d 290653
estin a partnership, but does not as a matter of law establish the value. SiSfr@n v N.W.2d524 02-0118
ron, 178 Wis. 2d 481504 N.W2d 415(Ct. App. 1993). An unequal division of an asset basadirely upon an analysis of the parties’
Accountsreceivable may be excludéwm the marital estate if evidence indicatesrespectivecontributions to the marriage without addressing any of the other statutory
thereis a link between the receivables and salary and that dividing the receivalféssors applied an incorrect standard of. l&ub. (3yequires that any deviation from
would adversely déct the ability to pay support or maintain professional or persontie presumptive equal property division be upon consideratiafi statutory factors.
obligations. Sharon vSharon178 Ws. 2d 481504 N.W2d 415(Ct. App. 1993).  Thecourt may summarily conclude that certain of the factors are irrelevant, and fail
While income from gifted property is subject to division, trust income received e to consider all the statutory factors might be harmless, particularly when the over
abeneficiary with only a future interest in the trust corpus is a gift itself, not incorf@kedfactors are only mginally relevant or not relevant at all. LeMerd.eMere,
from a gift, and not subject to division. FriebelRriebel, 181 Ws. 2d 285510 2003WI 67,262 Ws. 2d 426663 N.W2d 789 01-2204
N.W.2d 767 (Ct. App. 1993). The circuit cours determination of inequity under sub. (3) (L), as ipitperty
A divorce decree that awarded 1/2 of thesbands pension to the wife divested division determination under s. 767.255, is discretionditye record in this case sup
the husband of that half interest. Although the husband had failetetiigdte the porteda finding that enforcing the parties’ prenuptial agreement was inequitable.
transferas required by the divorce decree, the wifellf interest was not an asset inKrejci v. Krejci, 2003 WI App 160266 Ws. 2d 284667 N.W2d 780 02-3376
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Whenthere was no dispute that the parties intended to divide the value of pension§9) The contribution by one party to the education, trairong
equallyas of the time of the divorce, but were not able to identify a legal mechani f
atthe time to do so, the circuit court could impose a constructive trust on the pensmreasedaammg power of the other
whenthe titled spouse died and the benefits were payable only to the titled spouse’ (10) Suchother factors as the court may in each individual
gﬂgsggfg(r)%%ouse.Sulzer v Diedrich, 2003 WI 90263 Wis. 2d 496664 N.W2d casedetermine to be relevant.
A creditor's right to reach property subject to division in a divorce is not-deter History: 1971 c. 2201973 c. 12.37,1977 c. 1051979 c. 355,50, 92 (4) 1979
minedby this section but is driven solely by the classification into which the ebligg- 196 Stats. 1979 s. 767.26. )
tion falls under s. 766.55Sokaogon Gaming EnterpriseGurda—Derickson, 2003 While arrearages under a temporary order for alimony and attorney fees and costs
WI App 167,266 Wis. 2d 453668 N.W2d 736 02-0924 thatthe husband is required to pay do not constitute part of eswdiféision of the
Section 802.12 (3) (c) cannot limit a circuit cosifower taconsider the equity  estatethey area chage against the entire estateesgh vTesch 63 Ws. 2d 320217
of agreements. Howeverircuit courts must give greater deference to an aibiterN.W.2d 647(1974).
awardof a property division under s. 802.13 (3) (c) than they wtlsther types An obligation tosupport children is a factor in determining the amount of mainte
of agreements. Franke Franke, 2004 WI 868 Ws. 2d 360674 N.W2d 832  nancepayments. Besaw Besaw89 Ws. 2d 509279 N.w2d 192(1979).
01-3316 _ ) Lo ) The trial court abused its discretion by denying a mdthehoice to remaiat
A stock option contract, like amvested pension, is not a mere grafuityt an - hometo care for small children. Hartunghtartung,102 Ws. 2d 58 306 N.W.2d
enforceablecontract right. It is an economic resource, comparabtensions and 16 (1981).
%ﬁ;;ﬁg’%&%iﬁ/%eer;ﬁmﬁﬁ'&?vgggioégt‘e%f gtrgcpkesrtg;gigltﬂaﬁohu;j(gﬂ 232?3?::5& The trial court abused its discretion by terminating maintenance withofit suf
in excess of the current market value of the stock or in valuing the vested portio .tgdagggegig%chzfg %(fgs(fggf)r (his sectiomdr Perren Wander Perrert03

stockoptions at the diérence between the market value of the stock and the exermseC - . L
value. Maritato v Maritato, 2004 WI App 138, &/ 2d i N.ved i ompensatioffor a personvho supports a spouse while the spouse is in school can
03-2074 - — — beachieved through both property division and maintenance payments. Lgindber

Lundbeg, 107 Ws. 2d 1 318 N.W2d 918(1982).
Thetrial court maybegin its maintenance evaluation with the proposition that the
dependent partner may be entitled to 50% of the total earnings of both parties. Bahr

Federalaw precludes a state court from dividing military nondisability retirement’
pay pursuant tstate community property laws. McCartyMcCarty 453 U.S. 210

(1!,?-\?11)iﬁsureds beneficiary designation under servicersegroup lifeinsurance v- Baht 107 Ws. 2d 72318 N.W2d 391(1982).
Y 9 P Thetrial court may not consider marital misconduct as a reldmattr in granting

%?cljlg)e/ve;e;’\gf%.CJS\/.eL{%gg?)sltructlve trust imposed by a state court. RldgeWaym\{alintenancqaaymems.Di><0n V. Dixon, 107 Ws. 2d 492319 N.W2d 846(1982).

; ) ; ; . It was improper to discontinue maintenance payments to a former wife solely upon
ERISAdid not preempt a &tonsin court order awarding a spouse 1/2 of a benefj o -
ciary’s interest in a pension. Savings and Profit Sharing Fund of Sears Emplo éouggi?o’f\‘h\;:‘vré:dolggaltfggg with another maan \Gorder WWan Gorder110 Wis.
V- Gago,717 F2d 1038(1983). Thrieformtilas were (appro)\}ed for calculating maintenance or property division
riagg'.arfg;%vérfg rﬁtécg(;nﬁluggml_oé irgg \@ggg? degree upon dissolution of &Malawardsin cases in which one spouse has contributettigcothets pursuit of an
Therecognition and valuation of professiog@odwill in the marital estate. 66 advancedjeg}ree. Hau’gan Haugan117 WS.' 2d 200343 N.ng 796(1984).‘
An alcoholic spouse’refusal of treatment is relevant to the trial cew&termina

MLR 697 (1983). ) ! :
Enhancedalue of a closely held corporation at the timeigbrce: What role will 3\%2?3&1;(7121 g%rﬁﬁy\?ﬁ fg;g(ech aAr;)%r?tlngglgr;t.enance. Del.aMdnet aMatter151

Wisconsin'smarital property act play? Podell, 69 MLR 82 (1985). i o f . . - .
. . Military disability payments may be considered in assessing abilitsy mainte
No-faultdivorce: Bx consequences of support, maintenance and prcyeity nance.\/\)//ebeg V. \t/\y,e%eyg’ 158 Ws.y2d 540463 N.W2d 382(Ctgkpp. 1990).

ment. Case, 1977 WBBIL Thetrial courts use of a computer program to analyze financial evidence was not

Prenuptial and postnuptial agreements. Loeb, WBB March 1981. error. Bisone vBisone,165 Ws. 2d 14, 477 N.W2d 59(Ct. App. 1991).
Drafting enforceable marital agreements. Garczynski. WBB Sept. 1986. An award may be based on a percentage of the’pageome in “unusual circum
The marital property act does not changes#tnsins divorce law Weisberger.  stances.”Unpredictable future income warrants a percentage award. Hefejty,
WBB May 1987. 172 Wis. 2d 124493 N.W2d 33(1992).
TransmutationFinding extra property to divide in divorce. Kessléds. Law Maintenanceurthers two objectives: 1) to support the recipient spouse in accord
Aug. 1990. ancewith the needs and earning capacities of the pagies2) to ensure a fair and
Divorce Provisions in Opt—out Marital Property Agreements. Rasmussés. Wequitablefinancial agreement between the parties. In the interest of fairness,-mainte
Law. April, 1994. nancemay exceed the recipiestbudget. Hefty vHefty, 172 Ws. 2d 124 493
A Decade PosButton v Button Drafting Prenuptial Agreements. Garczynski.N-W.2d 33 (1992).
Wis. Law. Aug. 1999. Maintenances measured by the parties’ lifestyle immediately before the divorce
A Primeron Dividing a Military Pension. Halling & Drefahl. i/ Law Aug.  andthat they could anticipate enjoying if they were to stay married. The
1999. takeinto account incomincreases the parties could reasonably anticipate. Hefty v

Hefty, 172 Ws. 2d 124493 N.W2d 33(1992).

; ; A maintenance award must accofantthe recipiens earning capacity and ability
767.26 Maintenance payments. Uponevery judgment of to be self-supporting atlavel comparable to that during marriage. It is unfair to

annulmentgdivorce or legal separation, or in renderirjgdgment  requireone spouse to continue income production levels to maiistandard of
in an action under §.67.02 (1) (g)r (j), the court may grant an living of the other who chooses a decrease in production. ForeBtnester174

o . . . \Wis. 2d 78 497 N.w2d 78(Ct. App. 1993).
orderrequiring maintenance payments to either party for a limit onsideratiorof one spouse’solicitation to have the other murdered in denying

or indefinite length of time after considering: maintenancelid not violate the statutory scheme avas not an improper consieer
(1) The Iength of the marriage. ?{Iggg())f maritalmisconduct.” Brabec vBrabec,181 Ws. 2d 270510 N.w2d 762

(2) Theage and physical and emotional healthhe parties. = A maintenance award based on equalization of income is@ibtévidently fai?

Nici anddoes not meet the statutory objectives of support and fairness. OGtsow,
(3) The leISIOfI’I of property made under7§7.2_55 186 Ws. 2d 287520 N.W2d 284(CL. App. 1994).
(4) Theeducational level of each party at the time of marriagean otherwise short-term marriage should not be considetedg-term marriage
i i i becausehere are children. Luciani Montemurro—-Lucianil91 Ws. 2d 67 528
andat the time t_he action is commenced. o NW 20477 (Cr. App. 1008).
_ (5) The earning capacity of the party seekingintenance,  onespouses contribution of child-rearing services and family support while the
including educational background, training, employment skill®therspouse completed an education program was rftisof grounds for award

i i i ing compensatory maintenanckuciani v Montemurro—Lucianil91 Ws. 2d 67
work experience, length of absence from the job mackstodial 25,77\ o0 A77(Ct. App. 1995).

responsibilitieafor children .andhe tim? and expense necessary Leavingmaintenance open due to potential future health problems of one spouse
to acquire sufcient education or training to enalilee party to withoutexpert testimony was propéaut failure to limit the order accordingly was
i i improper. Grace v Grace,195 Ws. 2d 153536 N.W2d 109(Ct. App. 1995),
find approprlatg employment. . ' it oo

(6) The feasibility that the party seeking maintenance canpost-divorcéncreases in a pension fund valued in a divorce should be treated as
becomeself-supporting at a standardliefng reasonably compa anincome stream availabfer maintenance. Olski Dlski, 197 Ws. 2d 237540
rableto that enjoyedluring the marriage, and, if so, the length dTJ.Xv.ggud;tli(;)??:gﬁgsj;?iizming capacity rather than actual earnings in determining
time necessary to achieve this goal. child support and maintenance if it fisch spouse’job choice voluntary and unrea

(7) The tax Consequences to each party sonable. Sellers v Sellers,201 Ws. 2d 578 549 N.W2d 481(Ct App 1996),

. 95-2730

~ (8) Any mutual agreement made by the parties before er durwhenparties have been married to each other more than once, a trial court can look
ing the marriage, according to the terms of which one party teghe total years of marriage when determining maintenance. Theauidlis not

1 ; i ; 1 P oundby the terms of maintenance in the first divorce and may look to current condi
made financial or service contributions to the other with thgt G2 e o e 120 anolski v Wolski, 210 Ws, 2d 184568 N W2d 196(Ct

expectatiorof reciprocation or other compensation in the futurepp. 1997).

wheresuch repayment has not been made, or any mutual agreé stipulation incorporated into a divorce judgment is in the nature of a contract.
: : : ata stipulation appears imprudent is not grouodsonstruction of an unambigu

mentmadeby the parties before or during the marriage concer, sagreement. Rosplock Rosplock217 Ws. 2d 22577 N.W2d 32(Ct. App.

ing any arrangement for the financial support of the parties. 199s).
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Thepurpose of maintenance is|east in part, to put the recipient in a solid finan 767.262 Award of attorney fees. (1) The court, after con

cial position thatallows the recipient to become self-supporting by the end of | : : ; ;
maintenanceperiod. That the recipient becomes employed and makes produc{ﬁgermgthe financial resources of both parties, rdayhe follow

investmentsf property division proceeds and maintenance payments is not a sUbg:

stantialchange in circumstances but an expected resuktceiving maintenance. ;

Rosplockv. Rosplock217 Ws. 2d 22577 N.w2d 32(Ct. App. 1998). (&) Order either party o pay a reasonable amanthe cost
The trial courts exclusionof pension payments when considering income avaitO the other.party of maintaining or requndmg to an actiectf

able to a maintenance recipient was correct when the pension had been awardm?cthe fam||y and for attorney fees to either party

therecipient as part of the property division and had no value outside of the payments, . . .

madefrom it. Seidlitz v Seidlitz,217 Ws. 2d 82576 N.w2d 585(Ct. App.1998).  (0) If one party receives services undet22or services pro
The"fairess objective” of equalizing totaicome does not apply in a postdivorcevided by the state or county as a result of an assignment of income

situation. Modification of maintenance has nothitggdo with contributions, eeo gwb
nomicor noneconomic, made during the marriage. Johnsiwhmson217 Wis. 2d unders. 49.19 order the other party to pay any fee le

124,576 N.W2d 585(Ct. App. 1998). unders.49.22 (6)or the cosbf services rendered by the state or
Whena reviewing court finds that a trieburt erroneously exercised its discretioncounty under $49.19
in awarding maintenance, the case should be remanded for the trial court to proper! .
exerciseits discretion. It was an abuse of discrefiona trial court to assume that )(2) An_y amount ordered Undef_SL(ﬂl) may !nCIUde sums for
a spouse is legally entitled to maintenance. Kinging, 224 Ws. 2d 235590 legalservices rendered and costs incurred prior tadinemence
N.W.2d480(1999). = o o mentof the proceeding or after entry of judgment.
Equalincome division is a reasonalsiarting point in determining maintenance, .
butthe goal is the standard of living enjoyed during the marriage, not 50% of the total (3) The court may order that the amount be paid directly to the
predivorceearnings. Maintenance may surpass 50% of the csupfetivorce gttorneyor tothe state or the county providing services under s.

income,but the payee is not entitled to live a richer lifestyle than that enjoyed duri P
themarriage. Johnson Johnson225Wis. 2d 513593 N.W2d 827(Ct. App. 1999). 2@220!’ 49.19 who may enforce the order in its name.

Maintenances not intended to provide a permanent annu@gnerallylimited— (4) (a) Except as provided ipar (b), no court may order pay

termmaintenanc@rovides funds for training intended to enable the recipient to f : ;
self-supportindy the end of the maintenance period, and may also be used be to ﬁﬁ@nmf costs under this sectlon by the state or any county which
theresponsibility of the payer tocertain time and to avoid future litigation. AbsentMay be a party to the action.

asubstantial change of circumstances, the parties may rightfully expect no change i i
Thelaw of change of circumstances should not require a paying spouse to fin ce(b) The court may ord_er paymer_lt of COSt_S under thI_S sec_tlon by
unwisefinancial decisions of the recipient. MurrayMurray, 231 Ws. 2d 71604 e.departm_ent orts deS'gnee, whichever is appropriate, in an
N.W.2d 912 (Ct. App. 1999). actionin which the courfinds that the record of payments and

Undersub. (9), the contribution by one pattythe othes eduction is not limited ; i i ;
to contributions that arose only during the marital period. The cuaytfreely con arrearagegept by the department or its designesubstantially

siderthe total contributions. Meyer Meyer 2000 W1 132239 Wis. 2d 731620  incorrectand that. th? department or it.S deSigr!eef'ﬁ.‘Ej to cor
N.W.2d 382 rectthe record within 30 days afteaving received information
It was not error for the trial court to consider under sub. (10) evidencepirties  thatthe court determines is $igfent for making the correction.

havinglived “separate lives” for much of their marriage. By not equalitireiy : . . ) .
incomesthe court in dect implemented what the parties had already agreed to 'iré'g'aséo% 1199973730jgfjg?gglgggi52%;%297754(,:0251%937933?%5129;2 S. 767.262;
practice. Schmitt v Schmitt, 2001 WI App 7&42 Ws. 2d 565624 N.W2d 14 o ’ e . ' ' SO . .

Whena pension is divided by qualified domestic relations ordand no value is , An allowance for the wife attorneys fees was not excessive when it was obvious
assignedo either spouseiinterest to be tsfet by otheproperty awarded in the prop thatthe court reasonably believed that a considerable portion of the attorney fees were
erty division, a court is not prohibited by double-counting rules from considerirﬁg”bmab'eto thehusband who, represented by 4 successive aftorneys, caused a
pensiondistributions when determining maintenanceattéfaedt. Wattstaedt, 2001 edlesslyrotracted trial, made numerous defense motions, and prosecuted a merit
WI App 94,242 Ws. 2d 709625 N.W2d 900 lessappeal. Martin vMartin,46 Wis. 2d 218174 N.W2d 468(1970).

A courts authority to order maintenance includes authority to impose obligationsAn allowance of $1,000 attorneys fees on appeal, after the aivardenerous
onthe payee to ensure compliamdgéh the payment order if those obligations are reaPropertysettiement, constitutedpenalty for appealing. Molloy. Wlolloy, 46 Wis.
sonablynecessary to fefct compliance with the payment ordefinley v Finley 20682 176 N.W2d 292(1970).
2002WI App 144,256 Ws. 2d 508648 N.W2d 536 Attorneyfees on appeal depend on need, ability to gag whether there is a rea

Sections767.25 (6) and 767.261 regarding a fixed amount of interest on child sgenableground for the appeal. KlipsteinKlipstein,47 Ws. 2d314 177 N.W2d
port do not limit the trial cours authority to consider imposing interest on unpaic7 (1970).
maintenanceA trial court has discretionaguthority under s. 767.01 (1) to impose  An order for attorney fees is enforceable by contempt. The court cannot enter a
intereston maintenance arrearages. If the court decides to impose interest, it is ufudymentin favor of the attorneys directlyBefore a contempt order is issued, the
thetrial courts discretion to determine the amount to impose. Cashkiashin, 2004 defendanmust have notice of an application by the spouse to whofagbeare pay

WIApp92, _ Ws.2d___,_ N.\Zd__ 03-1010 able. O’Connor v O’'Connor 48 Wis. 2d 535180 N.W2d 735(1970).
The federal tax consequences of divorce. Meldmganf57 MLR 229. Denialof the wifes motion for her husband to contribute to attorney fees to-prose
No-faultdivorce: TBx consequences of support, maintenance and prajsety ~ cutethe wifes appeal was an abuse of discretion when the issues in the case were vig
ment. Case, 1977 WBB1L orouslycontested and ino way frivolous. Markham.Warkham 65 Wis. 2d 735

See also notes to s. 767.32 for decisions regarding postjudgment modificatioR&3 N;W'?d 616(1974). X o o
A circuit court does not have subject matter jurisdiction in a divarten to deter

. " ., mineattorney fees between an attorney and client who the attconépues to rep
767.261 _ Family support. The court may make a flnanC|aI resentn the divorce action. StaseyStasey168 Ws. 2d 37483 N.W2d 221(1992).
orderdesignated “family support” as a substitute for child supportNonmaritalassets may beonsidered in determining whether to order one party to
ordersunder s767.25and maintenance payment orders ursder contributeto the othe's fees. Doerr.\Doer; 189 Ws. 2d 1.2, 525 N.W2d 745(Ct.

767.26 A party orderedo pay family support under this sectionApp' 1994).

shallpay simple interest at the rate of 1% per momtny amount 67 563  Notice of change of employer , change of

in arrears that is equal to or greater than the amount of child s4fyress and change in ability to pay; other information.

portdue in one month. If the party no longer has a current ebliga "e4ch order for child support, family support, or maintenance
tion to pay child support, interest at the rate of 1% per month shall entsshall includean order that the payer and payee notify the
accrueon the total amount of child support in arrears, if amter ¢ nty child support agency unders9.53 (5)of any change of
est under this section is in lieu of interest computed under gyqress within 10 business days of such change. Each order for
807.01(4), 814.04 (4)or815.05 (8)and is paid to the departmenicpijq sypport, family support, or maintenance payments shall also
or its designee under 67.29 Exceptas provided in sI67.29 inclyde an order that the payer notify the county child support
(1m), the department or its designee, whichever is appropriaigencyunder s59.53 (5)and the payee, within 10 business days,
shallapply all payments received for family support as followsyf any change of employer and of any substantial change in the
(1) First,to payment of family support due within the calendagmountof his or her income, including receipt of bonus eom

monthduring which the payment is received. pensationsuch that his or her ability to pay child support, family
(2) Secondjo payment of unpaid family support due beforéupport,or maintenance isfacted. The order shall also include
the payment is received. a statement that clarifie¢hat notification of any substantial

3) Third, to payment of interest accruing on unpaid famil hangein the amountf the payes income will not result in a
sur(Jp)ort. pay d P ghangeof the order unless a revision of the order undé68.32

History: 1977 c. 1051979 c. 335,50, 92 (4} Stats. 1978, 767.2611983a. 27 OF anannual adjustment of the child or family support amount
1985a. 29 1993 a. 4811995 a. 2791997 a. 27191; 1999 a. 932. unders.767.33is sought.

This section does not limit the authority a trial couduld otherwise have to con f
siderimposing interest on unpaid maintenance arrears. Cas@ishin, 2004 WI (2) Whenanorder is entered under Sl(l‘h), each party shall

App 92, Ws.2d__,_ N.vEd__ 03-1010 provideto the county child support agency undes%53 (5)his

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%2022
https://docs.legis.wisconsin.gov/document/courts/577%20N.W.2d%2032
https://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%2082
https://docs.legis.wisconsin.gov/document/courts/576%20N.W.2d%20585
https://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%20124
https://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%20124
https://docs.legis.wisconsin.gov/document/courts/576%20N.W.2d%20585
https://docs.legis.wisconsin.gov/document/courts/224%20Wis.%202d%20235
https://docs.legis.wisconsin.gov/document/courts/590%20N.W.2d%20480
https://docs.legis.wisconsin.gov/document/courts/590%20N.W.2d%20480
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20513
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20827
https://docs.legis.wisconsin.gov/document/courts/231%20Wis.%202d%2071
https://docs.legis.wisconsin.gov/document/courts/604%20N.W.2d%20912
https://docs.legis.wisconsin.gov/document/courts/604%20N.W.2d%20912
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20731
https://docs.legis.wisconsin.gov/document/courts/620%20N.W.2d%20382
https://docs.legis.wisconsin.gov/document/courts/620%20N.W.2d%20382
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%20565
https://docs.legis.wisconsin.gov/document/courts/624%20N.W.2d%2014
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%20709
https://docs.legis.wisconsin.gov/document/courts/625%20N.W.2d%20900
https://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20508
https://docs.legis.wisconsin.gov/document/courts/648%20N.W.2d%20536
https://docs.legis.wisconsin.gov/document/courts/03-1010
https://docs.legis.wisconsin.gov/document/statutes/2003/767.25
https://docs.legis.wisconsin.gov/document/statutes/2003/767.26
https://docs.legis.wisconsin.gov/document/statutes/2003/807.01(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/814.04(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/815.05(8)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.29
https://docs.legis.wisconsin.gov/document/statutes/2003/767.29(1m)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.29(1m)
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/279
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/courts/03-1010
https://docs.legis.wisconsin.gov/document/statutes/2003/49.22
https://docs.legis.wisconsin.gov/document/statutes/2003/49.19
https://docs.legis.wisconsin.gov/document/statutes/2003/49.22(6)
https://docs.legis.wisconsin.gov/document/statutes/2003/49.19
https://docs.legis.wisconsin.gov/document/statutes/2003/767.262(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/49.22
https://docs.legis.wisconsin.gov/document/statutes/2003/49.19
https://docs.legis.wisconsin.gov/document/statutes/2003/767.262(4)(b)
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2039
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1993/490
https://docs.legis.wisconsin.gov/document/acts/1995/201
https://docs.legis.wisconsin.gov/document/acts/1995/279
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/courts/46%20Wis.%202d%20218
https://docs.legis.wisconsin.gov/document/courts/174%20N.W.2d%20468
https://docs.legis.wisconsin.gov/document/courts/46%20Wis.%202d%20682
https://docs.legis.wisconsin.gov/document/courts/46%20Wis.%202d%20682
https://docs.legis.wisconsin.gov/document/courts/176%20N.W.2d%20292
https://docs.legis.wisconsin.gov/document/courts/47%20Wis.%202d%20314
https://docs.legis.wisconsin.gov/document/courts/177%20N.W.2d%2057
https://docs.legis.wisconsin.gov/document/courts/177%20N.W.2d%2057
https://docs.legis.wisconsin.gov/document/courts/48%20Wis.%202d%20535
https://docs.legis.wisconsin.gov/document/courts/180%20N.W.2d%20735
https://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%20735
https://docs.legis.wisconsin.gov/document/courts/223%20N.W.2d%20616
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%2037
https://docs.legis.wisconsin.gov/document/courts/483%20N.W.2d%20221
https://docs.legis.wisconsin.gov/document/courts/189%20Wis.%202d%20112
https://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20745
https://docs.legis.wisconsin.gov/document/statutes/2003/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2003/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2003/767.32
https://docs.legis.wisconsin.gov/document/statutes/2003/767.33
https://docs.legis.wisconsin.gov/document/statutes/2003/767.263(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/59.53(5)

25 Updated 03—-04Wis. Stats. Database ACTIONS AFFECTING THE FAMILY 767.265

or her social security numheesidential and mailing addressestery prizes that are payable in installments and other money due
telephonenumbey operators license number and the nameor to be due in the future the clerk of court to whom the fees are
addressand telephone number of his leer employer A party owed,or to his or her successor
shalladvise the county child support agency undéB$3 (5)of  (b) Thecounty child support agency undei58.53 (5)may
any _change in the information provided under this subsecti@asean assignment under péa) to go into efect by providing
within 10 business days after the change. notice of the assignment in the manner provided under (@up.
a 2H%01%,§712.7;;1'911?2%)%719;.'13625'50; Stats. 1979 5. 767.268989 a. 2121995 andsending a notice byegular mail to the last-known address of
the payer The notice sent tihe payer shall inform the payer that

767.265 Income withholding. (1) Each ordefor child sup ~2nassignmenis in efect and that the payer mayithin a 10-day
portunder this chaptefor maintenance payments undefy.23 Period, by motionrequest a hearing on the issue of whether the
or 767.26 for family support under this chaptéor costs ordered SSignmenshould remain in &ct. The court or circuit court
unders. 767.51 (3)or 767.62 (4) for support by a spouse undercommissioneshall hold a hearing requested under this paragraph
s.767.02 (1) (f) or for maintenance payments undefaz.02 (1) Within 10 working days after the date of the request. If at the hear
(0), each order for or obligation to pay the annual receiving ai}fl the payer establishes that the assignment is not frepause
disbursingfee under s767.29 (1) (d)each order for a revision in Of @ Mistake of fact, the cowt circuit court commissioner may
ajudgment or order with respect to chiidpport, maintenance, or directthat the assignment be withdrawn. The payer or the county
family support payments under §67.32 each stipulation child support agency mawithin 15 working daysifter the date
approvedby the court or a circuit court commissioner for chil@f & decision by a circuit court commissioner underghisgraph,
supportunder this chapteand each order for child or spousal-supseekreview of the decision by the court withisdiction over the
port entered under £48.22 (7)constitutes an assignment of al@ction.
commissionsearningssalaries, wages, pension benefits, benefits (2r) Upon entry of each order for child support, maintenance,
underch. 102 or 108, lottery prizes that are payable in install family support, support by a spouse or the annual receiving and
ments,andother money due or to be due in the future to the depaltsbursingfee, and upon approval of each stipulation dbild
mentor its designee. The assignment shall befioamount sfif ~ support,unless the court finds that income withholding is likely
cientto ensurgpayment under the ordabligation, or stipulation to causethe payer irreparable harm or unlesgg¥.267applies,
andto pay any arrearages due at a periodic rate not to exceed H¥84court, circuit court commissioner or county child support
of the amounof support due under the ordebligation, or stipy agencyunder s59.53 (5)shall provide notice of thassignment
lation so long as thaddition of the amount toward arrearages do&y regular mailor by facsimile machine, as defined in84.72
not leave the party at an income below the poverty line establist{&jl(a), or other electronic means to the last—-known address of the
under42 USC 990742). person from whom the payer receives or will receive moiég

(1m) If a partys current obligation tpay maintenance, child noticeshall provide that the amount withheld may not exceed the
support,spousal support, or family support terminates but tieaximumamount that is subject to garnishmentlerl5 USC
partyhas an arrearage in the payment of one or more of those g73(b) (2). If the department or its designee, whichever is appro
mentsor in the payment of the annual receiving and disbursimglate, does not receivthe money from the person notified, the
fee, any assignment under sufh) shall continue in ééct, in an court, circuit court commissioner or county child support agency
amountup to the amount of the assignment before the pasty  unders.59.53 (5)shall provide notice of the assignment to any
rentobligation terminated, until the arrearage is paid in full. ~ otherperson from whom the payesceives or will receive money

(2h) If a court-ordered assignmeinicluding the assignment Notice under this subsection may be a noti€¢he court, a copy
specifiedunder sub(1) for the payment of any arrearagse, o_f the_executed assignment or a copy of that part of the court order
doesnot require immediately fefctive withholding and a payer directingpayment.
fails to make a required maintenance, chilghport, spousal sup ~ (3h) A person who receives notice of assignment under this
port, family support or annual receiving and disbursing fee pagectionor s.767.23 (1) (L)or 767.25 (4m) (cpr similar laws of
mentwithin 10 days after its due date, within 20 dafter the pay anotherstate shall withhold thamount specified in the notice
ment'sdue date the court, circuit court commissioner or countyom any money that person pays to the payer later than one week
child support agency unders9.53(5) shall cause the assignmentfterreceipt of notice of assignment. ittin 5 days after the day
to go into efect by providing notice of the assignment in the marthe person pays money to the payere person shall send the
ner provided under sulf2r) and shall send a notice by regular maimountwithheld to the department or its designee, whichever is
to the last-known address of the paydte notice sent to the appropriate,or, in thecase of an amount ordered withheld for
payershall inform the payer that an assignment isfiecefind that healthcare expenses, to the appropriate health care inguoer
the payer maywithin a 10—day period, by motion request a heavider or plan. Wth each payment sent to the department or its
ing on the issue of whether the assignment should remaifect.ef designeethe person from whom the payer receives money shall
The court or circuit court commissioner shall hold a hearingportto the department or its designee the paygmoss income
requestedinder this subsection within 10 workidgys after the or other gross amount from which the payment was withheld.
dateof the request. If at the hearing the payer establishes thatfExeeptas provided in suk3m), for each paymengent to the
assignments not proper because afmistake of fact, the court ordepartmentor its designee, the person fronhom the payer
circuit court commissioner may direct that the assignment beceivesmoney shall receive an amowtjual to the persahee
withdrawn. Either partymay within 15 working days after the essarydisbursements, nad exceed $3, which shall be deducted
dateof a decision by a circuit court commissioner under this sufpom the money to beaid to the payerSectior241.09does not
section, seek review of the decision by the court with jurisdictiegpply to assignments under this section.

overthe action. (3m) Benefitsunder ch108 may be assigned and withheld
(2m) (a) 1. An obligation to pay unpaid fees under&z.29 only in the manner provided in $08.13 (4) Any order to with
(1) (dm) 1m.constitutes an assignment of all commissions,-eartiold benefits undech. 108 shall be for a fixed sum unless the
ings, salaries, wages, pension benefits, benefits undé0&or  court-ordereabligation on which the withholding order is based
108 lottery prizes that are payable in installments attter is expressed irthe court order as a percentage of the payer
moneydue or to be due in the future to the department or its-desigcome,in which case an order to withhold benefits unded.68.
nee. shallbe for a percentage of benefits payatii¢hen money is to
2. An obligation to pay unpaid fees under87.29 (1) (dm) bewithheld from these benefits, no fee may be deducted from the
2m. constitutes an assignment of all commissions, earnings, salmountwithheld andho fine may be levied for failure to withhold
ries,wages, pension benefits, benefits underlé.or 108 lot-  the money
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(4) A withholding assignment or order under this section or s.Themaximum amount subject &ssignment to collect an arrearage is 50% of the
F. supportcurrently due. A 25% wage assignment for current support limits an-assign
767,'23 (1) (L) O[’ 767.25 (4m) ,(C)has priority over any other mentfor arrearages to an additional 12.5% of wages. Schnet3ehwetzerl74
assignmentgarnishment or similar legal process under state lawis. 2d 458 497 N.w2d 772(Ct. App. 1993).

; ; ; ; Theassignment under sub. d9es not require earnings to be withheld and there
(.6) (a) E’Fcept as prowded In Su(ﬁm)' if after receipt O_f fore is not a garnishment subject to federal restrictions. Carperitkmaaw 230
notice of assignmenthe person from whom the payer receivegis. 2d 384 602 N.Ww2d 536(Ct. App. 1999).
money fails to withhold the money or send the money to theMandatorywage assignment provisions of this section are constitutiéahtty

departmenbr its designee or the appropriate health care insurégn-106.

provideror plan as provided in this section o767.23 (1) (L)or
767.25(4m) () the person mafe proceeded againstunder n{®7 260 Efect on tansfersadeatt, (1) Revegmionor
principal action under ctz85for contempt of court or may be pro judgment provides otherwise, a judgment of annuldiarce

::heededagalnst under clv.78 and be required to forfeit not less gal separation revokes a provision in a marital property-agree
an$50 nor more than an amount, if the amount exceeds $50, ﬁ Etunder 5766.58that provides for any of the following:
is equal to 1% of the amount not withheld or sent. s :
(g) If an er(r)1ployer who receives an assignment under this s (a) That,upon the death of either spouse, any of either or both
gﬁousesproperty including after—acquired properfyasses with

tion or s.767.23 (1) (L)or 767.25 (4m) (c)fails to notify the ; -
: . ! d : P ut probate to a designated person, trust or other entity by nontes
departmenbr its designee, whichever is appropriate, within l%rnentarydisposition.

daysafter an employee is terminated or otherwise temporarily . . . "
permanentlyleaves employment, the employer may be proceed_ed(b) .That one or both spouses will make a pr?lrtlcu'lar disposition
againstunder the principal action under &85 for contempt of " @ will or other governing instrument, as defined i851.01
court. (2) REVOCATION OF REVOCABLE TRANSFERSAT DEATH. Unless

(c) No employer may use an assignment under this sectiordpP-(1) applies, revocation of revocable transfers at deathfor
s.767.23 (1) (L)or 767.25(4m) (c)as a basis for the denial of M€r spouse to the other former spouse, or to relatives aftties
employmento a person, the disclygr of an employeer any dis ~ formerspouse, under an instrument executed before the judgment
ciplinary action against an employee. An employer who deni@§annuiment, divorce or legal separation is governed &y415

employmentr dischages or disciplines an employee in violation Hg{lcgéy 1;8?1%?5 B,Aoc;kls%Tvsﬁiéﬁiﬁected this section, contains extensive leg
of this paragraph malye fined not more than $500 and may bgjative council notes. '
requiredto makefull restitution to the aggrieved person, including
reinstatemenand back payExcept as provided in thimragraph, 767.267 Account transfers. (1) If the court or circuit court
restitutionshall be in accordance with®73.20 An aggrieved commissionerdetermines that income withholding under s.
personmay apply to thelistrict attorney or to the department for767.265is inapplicable, inééctive, or insuficient to ensure pay
enforcemenbf this paragraph. mentunder an order or stipulation specified i7687.265 (1) or
(d) Compliance by the person from whahe payer receives thatincome withholding under 367.25 (4m) (cJs inapplicable,
moneywith the order operates as a disgeanf the persog’liabi  ineffective, or insuficient to ensure payment of a chidhealth
ity to the payer as to that portion of the pageommission, earn Ccareexpenses, including paymenttwfalth insurance premiums,
ings, salaries, wages, benefits or other money fex&fd. orderedunder s767.25(4m), the court or circuit court commis
(6m) A county child support agency unde58.53 (5)may ~ Sionermay require the payer to identify or establishegposit
converta support amount in an order for income withholdingccountowned in whole or in part by the pay#rat allows for

underthis section that is expressed as a percentage of incom qgodictransfers of funds and to file with the financial institution

the equivalent sum certain amount for purposes of enforcinqahWh'Ch the account is located an authorization for trarisser

child support order in another state under subtbr VI of ch. he account to the department or its designee, whichever is-appro

769. Nothing in this subsection authorizes a change, or may late. The authorization shall be provided on a standard form

construedo change, the support obligation specified in the undéPProvedby the court and shall specify tfiequency and the
lying child support order amountof transfer suficient to meet the payer obligationunder

(7) A person who receives more than one notice of assi nmth order or stipulation, as required by the court or circaitrt
undersubp(3h) may send all money withheld te de artmentgor € missioner The authorization shall include the pageson
its desian. h'yh : 'yt . bi pd tsentfor the financial institution oan oficer, employee, or agent
Its designee, whichever eppropriate, in a combined paymentys o financial institution to disclose informationtt® court, cir
accompaniedy any informatiorthe department or its deS|gneeCuit court commissionercounty child support agency under s.
requires. 59.53 (5), department, or departmentiesignee regarding the

_(7m) (a) In this subsection, “payroll period” has the meaningccountfor which the payer has executed the authorization for
givenin s.71.63 (5) transfer.

(b) If after an assignment is infedt the payes employer  (2) A financial institution that receives an authorization for
changests payroll period, or the payer changes employers and thgnsferunder sub(1) shall transfer the amounts as specified in
new employefs payroll period is dferent from the former the authorization or shall transfer the amount available for transfer
employer’spayroll period, the clerk of court maynless other if at a time of transfer that amount is less than the amount specified
wise ordered by a judge, amend the withholding assignmentigfthe authorization. Thiinancial institution may accomplish the
orderso that all of the following apply: transferby anylawful means, including payment by check,-sub

1. The withholding frequencgorresponds to the new payrollject to the terms of the account. The financial institutioay
period. deductfrom the payes accounfor each transfer its usual fee for

2. The amounts to be withheld reflect ejustment to the suchfund transfers. If the accouist closed or if no funds are
withholding frequency availableat a time of transfethe financial institution shatiotify

(c) The clerkof court shall provide notice of the amended withth€ county child support agency undeb8.53 (S)or the depart

holdi ; t der b I il to the psyerMmentor its designee, whichever is appropriate, within 10 days
e?np‘gge?gﬁlc??cnig p(;;eorr er by reguiar mat o the p yerafterthe date on which the funds should have been transferred.

(8) In this section, “employer” includes the state and its politi (3) An authorization for transfeunder sub(1) has priority
cal subdivisions. overany other a_uthorlzatlon for transfer and over an assignment,
History: 1971 c. 10, 1975 c. 945,91 (3 1975 c. 1991977 ¢. 1051979 c. 32 garnishmenor similar legal process under state law or the laws

$5.50, 92 (4) 1979 c. 196221; Stats. 1979 s. 767.265981 c. 20186, 1983 a. 27  Of another state.
384; 1985 a. 291987 a. 38.136, 1987 a. 333.64; 1987 a. 398403 1989 a. 31

56,212, 336 1991 a. 2671993 a. 16326, 389, 481 1995 a. 25.9130 (4) 1995 &. (4) An authorization fortransfer under sutfl) may not be
279,404, 1997 a. 27191 1999 a. 92001 a. 1661, 105 revokedexcept by court order
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(5) A financial institution or an diter, employee or agentof  (5) If any party deliberatelpr negligently fails to disclose
afinancial institutionmay disclose information to the court,-cir informationrequired by sul(1) and in consequence thereof any
cuit court commissionercounty child support agency under sassebr assets with a fair market value®500 or more is omitted
59.53(5), department or departmentiesignee concerning anfrom the final distribution of propertyhe party aggrieved by such
accountfor which a payer hasxecuted an authorization for transnondisclosuremay at any time petition the court granting the
fer under sub(1). annulmentgdivorce or legal separation to declare the creation of

(6) No financial institution or dfcer’ emp|0yee or agent of a aconstructive trust as to all Undisclomets, for the benefit of

financial institution is liable to an account owner for any surfeparties and their minor or dependent children, if aith the

transferredor for any information disclosed, in compliance witfParty in whose name the assets are held declared the constructive
this section. trustee said trust to include such terms and conditions as the court
History: 1993 a. 4811995 a. 2791997 a. 271999 a. 92001 a. 3861, 105 Maydetermine. The court shall grant the petition upon a finding
of a failure to disclose such assets as required undefl3ub.

i i i History: 1977 c. 1051979 c. 3%s50,92 (4) 1979 ¢.196 1979 c. 352.39; Stats.
727'2.7 EIS?OS}'JFE of assets required. (1) In any agnon 1979s. 767.271985 a, 291987 a. 4131993 a. 12, 481; 1995 a. 27.9126 (19)
a eCtlngt e ramily except an aC"ilon tofaf marriage .Un ers. 1995 a. 201404 1997 a. 2735, 191; 2001 a. 1661, 105.
767.02(1) (a) the court shall require each party to furnish, on suchn theevent of a property division determined by arbitration, the closing of the arbi

H H ationrecord does not create a categorical excepiimier sub. (2) to alter the gen
standardforms as the court may require, full disclosure of a!a‘ral rule of valuing property at the date of divorce, although the closing of thearbitra

assetowned in full or in part by eithgrarty separately or by the ion record could serve as the date of valuation. Frankeanke, 2004 W 8268
partiesjointly. Such disclosure may be made by each party indliis. 2d 36Q 674 N.w2d 83201-3316
vidually or by the parties jointly Assets required to be disclosed
shall include, but shall not be limited to, real estate, saving$7.275 Disposition of assets prior to action.  In any
accountsstocks and bonds, mortgages and notesinifierance, actionaffecting the family except an action to fain marriage
interestin a partnership, limited liability company or corporationunders.767.02 (1) (8)any asset with a fair market value of $500
tangible personal propertyincome from employment, future Or morewhich Woy|d be COﬂSId(_EI’ed part of the estate of elther or
interestswhether vested omonvested, and any other financiabothof the partiesf owned by either or both of them at the time
interestor source. The court shall also require each party to f@f the action, but which was transferred for inadequate consider
nish, on thesame standard form, information pertaining to aftion,wasted, given away or otherwise unaccounted for by one of
debtsand liabilities of the parties. Therm used shall contain a the parties withinone year prior to the filing of the petition or the
statement in conspicuous print that complete disclosure of aséefgthof the marriage, whichever is shortehall be rebuttably
anddebts is required by law and deliberate failure to provide cofresumedo be part of the estate for the purposes 6 8.255and
pletedisclosure constitutes perjurfhe court may on its own ini Shallbe subject to the disclosure requirement @63.27 Trans-
tiative andshall at the request of either party require the parties{@&§swhich resulted in an exchange of assets of substantially-equiv
furnish copies of all state and federal income tax returns filed Bjentvalue need not bspecifically disclosed where such assets
them forthe past 2 years, and may require copies of such retudigotherwise identified in the statement of net worth.
for prior years.  History: 1977 c. 1051979 . 325550, 92 (4) 1979 c. 35.39; Stats. 1979 s
(Im) In any action décting the family which involves a
minor child, the court shall require, in addition to the disclosurgs7.28 Maintenance, legal custody and support ~when
undersub.(1), thateach party furnish the court with informationdivorce or separation denied.  In a judgment in an action for
regardingthe types and costs of any health insurance policiesgorceor legal separation, although such divorce or legal separa
planswhich are diered through each parsyemployer oother tion is denied, the court may make such order for the legal custody
organization. This disclosure shall includecopy of any health of and periods of physical placement with any of the minor chil
carepolicy or plan which names the child as a beneficiary at t@genand for the maintenance of either spouse and suppsuthf
time that the disclosure is filed under s(®). childrenby either spouse ouf property or income, as the nature
(2) Disclosureforms required under this section shall be filedf the case may render just and reasonable. If the court orders
within 90 days after the service slimmons or the filing of a joint child support under this section, the court shall determinehtit
petition or at such other time as ordered by the court or circsgpportpayments in a manner consistent witli&7.25 regard
court commissioner Information contained on such forms shallessof thefact that the court has not entered a judgment of divorce
be updated on the record to the date of hearing. or legal separation.

(2m) In every action in which the court has ordered a party gojgsiory: 1971 c. 2201979 c. 3%.50; Stats. 1979 s. 767.28987 a. 3551993

pay child or family support under this chaptiecluding anaction
to revise a judgment or order under7§7.32 the court shall 767 29 Maintenance, child support and family support
requirethe parties annually to exchange financial information. fayments, receipt and disbursement; circuit court com -
party who fails to furnish the information as required by the coyfissioner, fees and compensation. (1) (a) All ordersor
underthis subsectiomay be proceeded against for contempt gfiqgmentsproviding for temporary or permanemtaintenance,
courtunder ch785. If the court finds that a party has failed to furchilg support or family support payments shall direct the payment
nish the information required under this subsection, the court m@y,|| such sums to the department or its designee for the use of the
awardto the party bringing the action costs and, notwithstandipgyson for whom the same has been awarded. A party securing an
$.814.04 (1) reasonable attorney fees. orderfor temporary maintenance, child support or farsilpport

(3) (a) Except as provided in pdb), information disclosed paymentsshall forthwith file the ordetogether with all pleadings
underthis section shall be confidential and may not be made avail the action, with the clerk of court.
ableto any person for any purpose other than the adjudication, () Upon request, after the filing of an ordejuaigment or the
appeal,modification or enforcement of judgmeot an action receiptof an interim disbursement ordéne clerk of court shall

affectingthe family of the disclosing parties. advise the county child support agency undé&9s53 (5)of the
(b) The clerk of circuit court shall provide information fromtermsof the order or judgment within 2 business days after the fil
courtrecords to the department unde5%.40 (2) (p) ing or receipt. The county child support agency shall, within the

(4) Failureby either party timely to filea complete disclosure time required by federal laventer the terms of therder or judg
statemenis required by this section shall authorize the dourtmentinto the statewide support data system, as required by s.
acceptas accurate any informatigmovided in the statement of 59.53(5) (b)
the other party or obtained under$®.22 (2m)oy the department  (c) Exceptas provided in suhlm), the department or its
or the county child support agency undes%.53 (5) designeeshall disburse the money received urttlerjudgment or
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order in the manner required by federal regulations and takesis,is not collected from the person proceeded against, the fees

receiptstherefor unless the department or its designee is unaldballbe paid out of the county treasury upon the order gbithe

to disburse thenoneys because they were paid by check or ottsding judge and the certificate of the department.

draft drawn upon an account containing irfiiént funds. Al (f) If the department determines that the statewide automated

moneysreceived or disbursed undsis section shall be enteredsypportand maintenance receipt and disbursement system will be

in a record kept by the department or its designee, whichevepjerationabefore October 1, 1999, the department ghathlish

appropriatewhich shall be open to inspection by the parties to thenotice in the Wsconsin Administrative Register that staties

action, their attorneys and the circuit court commissioner date on which the system will begin operating. Before that date
(d) For receiving and disbursing maintenance, child suppast,October 1, 1999, whichever is earliire circuit courts, county

or family support payments, including arrears in any of those pashild support agencies under59.53 (5) clerks of court and

ments,and for maintaining the records required under(pgrthe employersshall cooperate with the department in amgasures

departmentr its designee shall colleah annual fee of $35. Thetakento ensure aefiicient and orderly transition from the county

courtor circuit court commissioner shall order each party orderedde system of support receipt and disbursement to the statewide

to make payments to pay the annual fee under this paragrapbyistem.

eachyear for which payments are ordered or in which an arrearaggim) Notwithstandingss. 767.25 (6) and 767.261 if the

in any of those payments is owed. In directing the manner of pg@épartmentor its designee receives support or maintenance

mentof the annual fee, the court or circuit court commissiongfioneythat exceeds the amount due in the month in which it is

shallorder that the annual fee be withheld from income and sesteivedand that the department or its designee determines is for

to the department or its designee, as provided und&7s265  supportor maintenance due in a succeeding monthgéyart

All fees collected under this paragragiiall be deposited in the ment or its designee may hold the amount of overpayment that

appropriationaccount under £20.445 (3) (ja) At the time of doesnot exceed the amoudtie in the next month for disburse

orderingthe payment of an annual fee under this paragraph, fentin the next month if any of the following applies:

courtor circuit court commissioner shall notify each party ordered (a) The payee or the payer requests that the overpayment be

to make payments of the requirement to pay the annual fe&f anflo|q (intil the month when it is due.

the amount ofthe annual fee. If the annual fee under this-para b) Th : ircuit ¢ . h dered that
graphis not paid when due, the department or its designematay (P) The court or circuit court commissioner has ordered tha
overpaymentf child support, familysupport or maintenance

deductthe annual fefom any maintenance, child or family sup td i d th ¢ of int due |
port, or arrearage payment, but may move the court for a remedfitdo not exceed the amount of supportr@intenance due in
enext month may be held for disbursement in the next month.

sanctionunder ch785. . .

(dm) 1m. The department or its designee may cokest __(C) The party entitied to the support or maintenance money has
unpaidfees under 814.61 (12) (h)1997 stats., that are Shovmapplledfo_r or is receiving aid to families with dependent children
onthe departmert’automated payment and collection system &?dtherels an assignment to the state undei9s19 (4) (h) 1. b.
December 31, 199&nd shall deposit all fees collected under thid! te partys right to the support or maintenance money
subdivisionin the appropriation account unde6.445 (3) (ja) _ (cm) Akinship care relative or a long-term kinship care-rela
The departmentr its designee may collect unpaid fees under tHige of the child who is entitled to the support money has applied
subdivisionthrough income withholding underz67.265 (2m) for or isreceiving kinship care payments or long-term kinship
If the department or its designee determines that income withh@i@repayments for that child and there is an assignment to the state
ing is inapplicable, indéctive, or insuficient for the collectiorof ~ unders.48.57 (3m) (bR. or (3n) (b) 2.of the childs right to the
any unpaid fees under this subdivision, ttlepartment or its Supportmoney
designeemay move the court for a remedial sanction under ch. (d) The department or its designee determines that the over
785. The department or its designeay contract with or employ paymentshould be held until the month when it is due.
acollection agency or other person foe collection of any unpaid () If any party entitled to maintenance payments or support
feesunderthis subdivision and, notwithstanding2€.93Q may money,or both, is receiving public assistance under4€hthe
contractwith or employ an attorney to appear in any action in staigrty may assign the parsytight thereto to the county department
or federal court to enforce the payment obligation. The depathders. 46.215 46.220r 46.23granting suchassistance. Such
mentor its designee may not deduct the amount of unpaid fegssignmenshall be approved by order of the court granting the
from any maintenance, child or family suppartt,arrearage pay maintenancgayments or support monend may be terminated
ment. in like manner; except that it shall not be terminated in cases where

2m. A clerk of court may collect any unpaid fees under $hereis any delinquency ithe amount of maintenance payments
814.61(12) (b) 1997 stats., that are owed to the clerk of court, andsupport money previously ordered or adjudged to betpaid
to his or her predecess@nd that were not shown on the departhe assignee without the written consent of the assignee or upon
ment’s automated payment and collection system on Decenpticeto the assignee and hearing. When an assignment of main
ber 31, 1998through income withholding under&7.265(2m).  tenancepayments or support money both, has been approved
If the clerk ofcourt determines that income withholding is inappliby the orderthe assignee shall be deemed a real party in interest
cable,ineffective or insuficient for the collection of any unpaid within s.803.01but solely for the purpose of securing payment of
feesunder this subdivision, the clerk of court may move the counhpaid maintenance payments or support money adjudged or
for a remedial sanction under &85. orderedto be paid, by participating in proceedings to secure the

(e) If the maintenance, child support or fam||y Support_papaymenﬁhe.reof. Noththstandlng assignment under this SHbS?C
mentsadjudged or ordered to be paid are not paid to the depdin, and without further order of the court, the department or its
mentor its designee at the time provided in the judgment or ordégsigneeupon receiving notice that a party or a minor child of the
the county child support agency under56.53 (5)or a circuit parties is receiving public assistance undedefar thatakinship
courtcommissioner of the counshall take such proceedings agarerelative or long-term kinship care relative of the minor child
he or she considers advisable to sedine payment of the sum IS receiving kinship care payments or long-term kinship paye
induding enforcemenby Contempt proceedings under ¢85 or mentsfor the minor Chl'd, shall forward all SUppOft aSSIQUBder
by other means. Copies of any order issued to compel the payn§efi8.57 (3m) (b) 2or (3n) (b) 2,49.19 (4) (h)1.0r49.45 (19)o
shallbe mailed to counsel who represented gty when the theassignee under48.57 (3m) (b) 2or (3n) (b) 2,49.19 (4) (h)
maintenancechild support or family support payments weré. or49.45 (19)
awarded. In case any fees offafers in any of the proceedings, (3) (a) If maintenance payments or support momayboth,
including the compensation of the circuit court commissioner igtordered tdbe paid for the benefit of any person, who is €com
therate of $50per day unless the commissioner is on a salariettted by court order taan institution or is in confinement, or
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whoselegal custody is vested by court order unded&uor 938 (2) If the payer makes a timely request for a hearing, the court
in an agencydepartment or relative, the court or a circuit coudr circuit court commissioner shall hold a hearinglumissue of
commissionemay order such maintenance payments or suppthie amount of the arrearage, if anif the court or circuit court
moneyto be paid to theelative or agencyinstitution, welfare commissionerdetermines after hearing that an arrearage exists,
departmenbr other entity having the legal or actual custody ahe court or circuit court commissioner shall enter an order estab
saidperson, ando be used for the latfercare and maintenance lishing an arrearage theamount determined by the court orcir
without the appointment of a guardian under &80. cuit court commissioner and may send notice of assignumeier

(b) If a child who is the beneficiary of support under a judg. 767.265
mentor order is placed by court order in a residential care center(3) If the courtor circuit court commissioner sends the notice
for children and youth, juvenile correctional institution, or statendersub.(1) and the payer fails to make a timely request for a
mental institution, the right of the child to support during théhearing,the court or circuit court commissionérthe affidavit
periodof the childs confinement, including any right to unpaiddemonstrateto the satisfaction of the court or circuit court eom
supportaccruing during that period, is assigned to the stitee  missionerthat an arrearage exisshall enter an order establishing
judgmentor order providing for the support of a child who isinarrearage in the amount determined by the court or circuit court
placedin a residential care center for children and youtenile  commissionerand may send notice of assignment under s.
correctionalinstitution, or state mental institution includes sup767.265 The court or circuit court commissioner shall send the
portfor one or more otheshildren, the support that is assigned terderto the payeis last—known address and shall inform the payer
the state shall be the proportionate share of the child piilateel whetheran assignment is infett and that theayer maywithin
centeror institution, excepas otherwise ordered by the court og 10-day period, by motion requesthearing on the issue of

circuit court commissioner on the motion of a party whetherthe order should be vacated or the assignment should be
4) If_ an order orjuo!g_memr_oviding for the support of one or withdrawn.
more children not receiving aid under 48.57 (3m)or (3n) or (4) An assignment under suk?) or (3) shall replace any

49.19includes supporfior a minor who is the beneficiary of aidassignmenin effect for the order or stipulationn which the
unders.48.57 (3mjor (3n) or 49.19 any support payment madearrearagés based.An assignment under suf2) or (3) shall be
underthe order or judgment is assigned to the state und8rsl  for an amounsuficient to ensure payment under the order o stip
(3m) (b) 2.0r (3n) (b) 2.0r49.19 (4)(h) 1. b.in the amount that yjation on which the arrearage is based and to paptiearage

is the proportionate share of the minor receiving aid und&.57  geterminecunder sub(2) or (3), together with any arrearages due
(3m) or (3n) or49.19 exceptas otherwise ordered by the court olpeforethe proceedingnder this section, at a periodic rate not to
the motion of a party exceed50% of the amount of support dueder the order or stipu
IS 153,512 5100 Ot W 2050573 TSI 1 o n i n anearage deermined uncer @hor (2

(4), 1979 c. 25%.17; Stats. 1979 s. 767.29981 c. 205.2202 (20) (m)1983 a. 27 basedgexcept that the total amount withheld under the assignment

(3‘?)211999855 a.7§92177§ 523142&3%333 a.zég%lggg 61.92175235721%5% 912962 (()%)91)913% may not leave the payer at an income below the poverty line-estab
i a.ri, ) ) 3 a. 3 a. a. :
e 108 lishedunder42 USC 99072). _ _
A public welfare agency is entitled to collect unpaid alimony and support money (5) The determination of aarrearage under this section may
that had accumulated prior to théeetive date of amssignment under sub. (2) and e enforced under §67.300r 767.305
prior to the assignds receipt of public assistance. Schiav&ehiavo,71 Wis. 2d ) T ' . . .
136,237 N.W2d 702(1976). (6) Section814.025applies to the filing of an fflavit under
The defenseof laches is not available in an action or proceeding brought to sectifg§s section.
enforcemenbf a child—support orden a divorce action. PatersonRaterson73 ; . :
Wis. 2d 150 242 N.W2d 907(1976). History: 1993 a. 4811995 a. 2011997 a. 272001 a. 61

767.295 Work experience and job training orders and

/67.293 Affidavit for certain arrearages. (1) If an order child support orders in certain cases. (1) In thissection,

for child support under this chaptars.948.22 (7) an order for ; X . . A X
family support under this chapter or a stipulation approved by tﬁéjstodlalpqrent means a parenho lives with his or her child
courtor circuit court commissioner for chilipport under this 10" Substantial periods of ime. _

chapterrequires a payer to pay chitst family support in an  (2) (&) In an action for modification of a child support order
amountthat is expressed asparcentage of parental income, théinders. 767.32 an action in which an order for child support is
payeencluding the state or a county child support agency und@guiredunder s767.25 (1) 767.51 (3)or 767.62 (4)or a coR
s.59.53 (5)if the state is a real party in interesider s767.075 temptof court proceeding to enforce a child support or family sup
(1), may establish an arrearage by filiug afidavit in the action portorder in a county that contracts unde4®36 (2) the court

in which the order for thpayment of support was entered or th&1ay order a parent who is not a custodial parent to register for a
stipulationfor support was approved. Théiddvit shall state the Work experience and job trainimogram under €19.36if all of
amountof the arrearage and the facts supporting a reasondblefollowing conditions are met:

basison which the arrearage was determined and may state thel. The parent is able to work full time.

payer’scurrent income and tlje facts supporting a reasonable basisy . f the parent resides in a county other than the county in
on which the payes current incomevas determined. Not later yhich the court action oproceeding takes place, the parent
than60 days after filing the Bfiavit, the payee shall serve thé-af (esjdesin a county with a work experience and job training pro
daviton the payer in the manner provided iBGL.1 (1) ()or  gramunder s49.36and that county agrees to entké parent in

(b) or by sending the Bidiavit by registered or certified mail to the o program.

last-knownaddress of the payeAfter the payee filea proof of 2. The parent works, on average, less than 32 hours per week,
serviceon the paygithe court shall sendribtice to the payer by andis not participating in an employment or training program

regular, registered or certified mail to the pajsetast-known X e X
address.The notice shall provide that, unless the payer reque@@'Ch meets guidelines established by the department.

a hearing to dispute the arrearage or the amount of the arrearaged- The pareng actual weekly gross income averages less than
not later than 20 days after the date of the notice, the courtor & times the federal minimum hourly wage una@rUSC 206a)

cuit court commissioner may enter an order against the jrayefl) or the parent igarning less than the parent has the ability to
the amount stated in the fafavit and may provide notice of €arn,as determined by the court.

assignmentinder s767.265 The notice shall include the mailing  (b) Under this subsection, the parenpiesumed to be able to
addresgo which the request for hearing must be mailed or deliwork full time. The parent has the burden of proving tigabr she
eredin order to schedule a hearing under ¢2p. is not able to work full time.
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(c) If the court enters an order under.faJ, it shall order the madefor child support regardless of when the order was entered. Douglas County
parentto pay child support equal to the amount determined Wﬂd Support vFisher200 Ws. 2d 807547 N.W2d 801(Ct. App. 1996)95-1960

applyingthe percentage standard establistveder s49.22 (9)to 67.303 Enforcement of child support; suspension of
theincome a person would earn by working 40 hours per week erating privilege. (1) If a person fails tpay a payment
the federal minimum hourly wage und2® USC 208@) (1) of o rqered for support under 867.077 support under s767.08
equalto the amount of child support that the parent was ordergg, support or family support under 567.23 child support
to pay in the most recent determination of support under this chaf e s 767,25 family support under §67.261 revised chilcor
ter. The child support obligation ordered under this paragraplﬂn”y support under §67.32 child support undes.767.458 (3)
continuesuntil the parent makes timely payment in full for 3-con_ ;4 support under s767.477 child support under §67.5i

secutivemonths or until theperson participates in the progra hild su ;
; ! pport under §67.62 (4) child support under ci769 or
unders.49.36for 16 weeks, whichever comes first. The cour rg”d support under ©48.22 (7)the payment is 90 or more days

shallprovide in its order that the parent must make child SUppQits;q,e and the court finds that the person has the ability to pa
paymentscalculated under 367.25 (1j)or (1m) after the obliga ?heamount ordered, the court may sugpend the psrspe‘rat?/ng pay

tion to make payments ordered under this paragraph Ceases'privilege, as defined in $340.01 (40) until the person pays all

a Egi}"{gg,}i?{;ﬁlgig?ga- 164811995 a. 28s.71050071099130 (1995 5 rearagedn full or makes payment arrangements thatsatis

factory to the court, except that the suspension period may not

767.30 Enforcement of payments ordered. (1) If the exceed? years. If otherwise eligible, the person is eligible for an
courtorders any payment for support unde4&355 (2) (b) 4. Occupationalicense under $43.10at any time.
48.357 (5m) (a) 48.363 (2) 938.183 (4) 938.355(2) (b) 4, (2) Whenevetthe court orders suspension of a persoper
938.357(5m) (a)or 938.363 (2) support omaintenance under s. ating privilege under sul{l1), the court shall notify the department
767.08 child support, family support or maintenance under ef transportation, in the form and manner prescribed bgepart
767.23 child support under s767.25 maintenance under s.ment. The notice to the department shall include the name and
767.26 family support under 67.261 attorney fees under s. last-knownaddress of the person against whbmsupport order
767.262 child support or a child’health care expenses under svas entered, certification by the court that the person has been
767.477 paternity obligations under 367.458(3), 767.51or notified of the entry of the support order and ttretre are arrear
767.62(4), support arrearages unde767.293or child or spousal agesin support payments that are 90 or more days past due, the
supportunder s948.22 (7) the courtmay provide that any pay placewhere the arrearages may be paid and that the eojmey
mentbe paid in the amounts and at the timesitlzamnsiders expe ating privilege shall remain suspendaditil the person pays all
dient. arrearagedn full or makes payment arrangements thatsates

(2) The court may impose liability for any payment listedactory to the court, except that the suspension period may not
undersub.(1) as a chaye upon any specific real estate of the par§*ceed years.
liable or may require that party to give fcient security for pay ~ (3) If the person subsequently pays the full amourthef
ment. However no such chae upon real estate may becoma@rrearagesr makes payment arrangements that are satisfdotory
effectualuntil the order or judgment imposing liability or a certithe court, the court shall immediately notify the department of
fied copyof it is recorded in the fite of the register of deeds in transportatiorof the payment, in the form and manner prescribed
the county in which the real estate is situated. by the department.

(3) If the party failsto pay a payment ordered under s{ib. (4) This section applies to support arrearaggsting on or
or to give security under sut®), the court may by any appropriateafter October 1, 1996, regardleswhen the arrearages accrued
remedy enforce the judgment, or the order as if it wdimal judg ~ Or when the order or judgment requiring the payment of support
ment,including any past dugayment and interest. Appropriatewasentered.

remedies include but are not limited to: (5) The remedypermittedunder this section is in addition to
(a) Execution of the order or judgment. any other remedies authorized by law
(b) Contempt of court under ch85. History: 1995 a. 4011997 a. 84191; 1999 a. 932.
(c) Money judgment for past due payments. 767.305 Enforcement; contempt proceedings. In all
(d) Satisfaction under 811.230f any property attachathder caseswhere a partyras incurred a financial obligation under s.
ch.811 48.355(2) (b) 4, 48.357 (5m) (3)48.363 (2) 767.23 767.25
(e) Garnishment under c812 767.255 767.26 767.261 767.262 767.293 767.458 (3)

767.477 767.51, 767.62 (4) 938.183 (4) 938.355 (2) (b) 4.

. : 8.357(5m) (a)or938.363 (2)and has failed within eeasonable
tion under s780.10out of the proceeds of the sale of any ship, bo |fne or as ordered by the court to satisfy such obligation, and

or vessel attached and sold under#80. ; >
wherethe wage assignment proceeding und&68.265and the
(4) Upon the request of aounty the department of natural 5ccoyntransfer under §.67.267are inapplicable, impractical or
resources shall provide the county with a list of the names gljgeasible the court may on its own initiative, and shall the
addressesf all of the ownersf boats that have a valid certificate;yhjicationof the receiving parfyissue an order requiring the

of number or registration that has been issued by the depart rto showcause at some reasonable time therein specified

unders.30.52 The department shall prepate list annually hy he or sheshould not be punished for such misconduct as pro
beforeMay 31 of each year videdin ch.785.

History: 1971 c. 2201975 c. 405.4,1977 ¢. 1051979 ¢. 358.50,92 (4) 1979 jigyqry: 1977 ¢, 1051979 c. 32550, 92 (4) 1979 c.196 1979 ¢. 25.17: Stats.
c.196 221; 1979 c. 2575.17, 1979 c.355 Stats. 1!_979 S. 767.3!092_33 a. 271985  1g7qgq° 767.3051993 a. 4811995 a, 771997 a. 27191 1999 a. 103
a.29 1987. a 33&64 1993.?' 4811995 §.77, 287, 1997 a. 27191 1999 a. 103 Contemptis an appropriate means to enforce child support arrearages after a child
A court is justified in requiring he creation of a trust to secure the paymeb of asreached majority Griffin v. Reeve141 Ws. 2d 699416 N.W2d 612(1987).
port money when the husband nas a recora ot 1alingbey prior court orders.  yypena contemnds liberty interests are at risk, he or shest be given an oppor
Foreggen. Foregger48 Wis. 2d 512180 N.W2d 57§(1970). 0 show the court that the failure to comply with thegpuronditions was not

Whenparents each own a 1/2 interest in future proceeds of real estate and the\t#rﬁpéq tand intentional. M.H. v C.A.B.163 Ws. 2d 833472 N.W2d 939(Ct. App
contributes to child support, the court nratorder the custodial parent to pay child 1991). T M ’ ' ’ ’

supportin the form of an accumulating real estate lien in favdhefstate. State ex
rel. v. Reible,91 Wis. 2d 394283 N.W2d 427(Ct. App. 1979). . .
Thetrial court had the power tarder a father to look for additional or alternative /67.31 ~ Trustee may be appointed. ~ The court may appoint

employmentor be held in contempt. Proper contempt procedures are discussadtrustee, when deemed expedient, to receive @ayments
Dennisv. Dennis,117 Wis. 2d 249344 N.W2d 128(1984). orderedo invest and pay over the income for the maintenance of

Thereis no authority under this sectiongmant credits against arrearages.gifant B :
a credit requires modification of the judgment under s. 767.32. Under s. 767.32 spouse entitled thereto thre support and education of any of

acourt is without discretion to grant credits against arrearages for direct paymdfe minor children, or to pay over thggincipal sum in such pro

(f) For failure to pay childupport or family support, satisfac
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portionsand at such times as the court directs. The trustee shall 1. Unless the amount of child support is expressed in the judg
give such bond, with such sureties as the court requires, for thentor order as a percentage of parental income, a change in the
faithful performance of his or her trust. payer’'sincome, evidenced by information received undéps22
History: 1971 c. 2201979 c. 3.50; 1979 c. 196Stats. 1979 s. 767.31. (2m) by the department or the county ctslapport agency under
s.59.53 (5) or by other information, from the paygrincome
767.32 Revision of certain judgments. (1) (a) Aftera determinedby the court in its most recent judgment or order for
judgmentor order providing fochild support under this chapterchild support, including a revision of a child support order under
or s.48.355 (2) (b) 4.48.357 (5m)a), 48.363 (2)938.183 (4) this section.
938.355(2) (0) 4. 938357 (5m) é?’%%&?’? (2)0r948.22 (7) 2. A change in the needs of the child.
maintenancepayments under §67.26 or family support pay : - :
mentsunder this chapteor for the appointment of trustees under 3. A change in the paysrearning capacuy .
5.767.31 the court mayfrom time to time, on the petitiomotion, 4. Any othgr factor tha.t the cpurt dete.rmlne.s is relevant.
or order to show cause of either of the partiesypan the petition, ~_(d) In an action under this section to revise a judgment or order
motion, or order to show cause of the department, a county dep#th respect to child or family support, the court is not required to
mentunder $46.215 46.22 or46.23 or a county child support makea finding of a substantiahange in circumstances to change
agencyunder s59.53 (5)if an assignment has been made undée a flxe_d sum the manner in which the amount of child or family
s.46.261 48.57 (3m) (b) 20r (3n) (b) 2,49.19 (4) (h)or49.45 supportis expressed in the judgment or order
(29) or if eitherparty or their minor children receive aid under s. (1m) In an actiorunder sub(1) to revise a judgment or order
48.57(3m)or(3n) or ch.49, and upon notice to thefime of family ~ with respect to child support, maintenance payments or family
court commissionerrevise andalter such judgment or ordersupportpayments, the court may not revise the amouchod
respectinghe amounbf such maintenance or child support andupport,maintenance payments or famdlypport payments due,
the payment thereof, and also respecting the appropriation ardan amount of arrearages in child support, maintenpage
paymentof the principal and income of the property so held imentsor family support payments that has accrued, prior to the
trust,and may make any judgment or order respeaimgof the datethat notice of the action is given to the respondent, except to
mattersthat such court might have made in the original actiortorrectprevious errors in calculations.
exceptthat a judgment or order that waives maintenance pay (1r) In an action under sulil) to revise a judgment or order
mentsfor either party shall not thereafter be revised or alteredjith respect to childsupport or family support, the court may
thatrespect nor shall the provisions of a judgment or order wifantcredit to the payer against support due prior to the date on
respecto final division of property be subject to revision or modiwhich the petition, motion or order to show cause is served for
fication. Except as provided in pdd), a revision under thisee  paymentsmade by the payer other than payments made as pro
tion of a judgment or order with respect to an amount of child gided in s.767.2650r 767.29 in any of the following circum
family support may be made only upon a finding of a substanti@hnces:

changen circumstances. In any action under gstion to revise (b) The payer shows by documentary evidence that the pay

ajudgment or order with respect to maintenance payments; a Sintswere made directly to the payee by check or money order

stantialchange in the cost of living by either party or as measurgflyshowshy a preponderance of the evidence that the payments
by the federal bureau of labor statistics may bécsesfit to justify \ereintended for support and not intended aiftzto or on behalf

a revision of judgment or order with respect to the amount gf the child, or as some other voluntary expenditure, or for the pay

maintenanceexcept t_hat a change in an obligocost of living is  entof some other obligation to the payee.

notin itself suficient if payments are expressed as a percentage(c) The payer proves by clear and convincing evidence, with

of income. . . . . evidenceof a written agreement, that the payee expressly agreed
(b) In any action under this section to revisgudgment or 14 accept the payments in lieu of child or family support paid as

orderwith respect to an amount of child support, afithe follow  rovidedin s.767.2650r 767.29 not including gifts or contribu

ing shall constitute aebuttable presumption of a substantiafonsfor entertainment.

changein circumstances diidient to justify a revisiorof the judg (d) The payer proves by documentary evidence that, for a

mentor order: _ _ - period during which unpaid support accrued, the child received

1. Commencement of receipt of aid to families wi#per  penefitsunderd2 USC 402d) based on the paysrentitement
dentchildren under $49.190r participation in Wsconsin works {4 federaldisability insurance benefits undé2 USC 4010433
under $s49.141t0 49.161by either parent since tieaitry of the - Ay credit granted under this paragragttell be limited to the
last child support orderincluding a revision of a childupport  amountof unpaid support that accrued during the period for which
orderunder this section. _ _ _ _ the benefits unde42 USC 402d) were paid.

2. Unless the amount of child support |s_expressed in the_ Juc_ig (e) The payer proves by a preponderance of the evidbate
mentor order as a percentage of parental income, the expiratip child lived with the payemith the agreement of the payee, for
of 33 months after thdate of the entry of the last child supporiore than 60 days beyond a court-ordered period of physical
order,including a revision of a child support orderder this sec placement. Credit maynot be granted under this paragraph if,

tion. with respect to the time that the child lived with the payer beyond
3. Failure of the payer to furnish a timely disclosure underthe court—ordered period gfhysical placement, the payee sought
767.27(2m). to enforce the physical placement order through civdraninal

4. A difference between the amount of child support order@tiocessor if the payee shows that the childelocation to the
by the court to be paid by the payer and the amount that the pad@er'shome was not mutually agreed to by both parents.
would have been required to pagised on the percentage standard (f) Thepayer proves by a preponderance of the evidence that
establishedy the department under49.22(9) if the court did the payer and payee resumed living together with the child and
not use the percentage standardietermining the child support that, during the period for which aredit is sought, the payer
paymentsand did not provide the information required under slirectly supported the family by paying amountseaist equal to
46.10(14) (d) 301.12 (14) (dpr767.25 (1n)whichever is appro  the amount of unpaid court-ordered support that accrued during
priate. thatperiod.

(c) In anyaction under this section to revise a judgment or (2) Exceptas provided in sul§2m) or (2r), if the court revises
orderwith respect to an amount of child support, efithe follows  ajudgment or order with respect to child support payments, it shall
ing may constitute a substantial change of circumstasigis do so by using the percentagindard established by the depart
cientto justify revision of the judgment or order: mentunder s49.22 (9)
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(2m) Upon request by a partythe court may modify the = Whena stipulation required maintenance payments during thesvifietime, the
; ; ; hysbandvas estopped from requesting termination of payments under sub. (3) when
amountof revised child support payments determined under SL[lrli' wife remarried. Rintelman. \Rintelman,118 Ws. 2d 587 348 N.W2d 498

(2) if, after considering the factors listed in767.25 (1m)the (1984).
courtfinds, by the greater weight of the credible evidencefltieat A court may revise a judgment incorporatigtipulation regarding limited main

use of thepercentagstandard is unfair to the child or to any of thégfiance e PETIOT 0 Tevise 8 Hed Dot ey O & meintenance obligation.

parties. . . o A petition for revision filed?0 days after receipt of the final scheduled maintenance
(2r) If the court revises a judgment or order providing for chilehymentwasproperly dismissed as untimely.ippstreu v Lippstreu,125 Ws. 2d
supportthat was entered under48.355 (2) (b) 4.48.357 (5m) 41A5 g;\?e'\:avr\r[flg fgégtmgspmétgi?f?the paying sposseipport obligation following
(a), 48.363 (2)938.183 (4)938.355 (2) (b) _4938-357 _(Sm) (a) his or her dischaye in bankruptcy Eckert v Eckert,144 Ws. 2d 770424 N.w2d
0r938.363 (2)the court shall determine child support in the marr59(ct. App. 1988).
ner provided in 46.10 (14bl’301.12 (143Whichever is app|ic.a Ordersassigning health care responsibility pursuant to s. 767.25 (4m) are subject
ble to revision under s. 767.32. KuchenbeckeBehultz, 151 Ws. 2d 868447 N.W2d
: _ 80 (Ct. App. 1989).
(2s) In an action under sulil), the court may not approve a It is within a trial cour discretion to apply the percentage standards to a child sup

stipulationfor the revision of a judgment or order with respect portrevision. If applied to a remarried parent, gross income must be computed as if
remarried parent is still single. The trial court retains discretion to adjust the per

anamount of child support or family support unless the_ StipUIatié tagecalculation based on the circumstances. Abisitz, 155 Ws. 2d 161455
providesfor payment of an amount of child supporfamily sup  N.w.2d 609 (1990).

portthat is determined in the manner required usdts.10 (14) A remarriage, though unlawful inig¢onsin and dissolved through annulment, is

; ; ;  sufficientto terminate maintenance under sub. (Bhe requirement that mainte
301.12(14),767.25767.510r767.62 (4) whichever isappropri nancebe terminated following remarriage is unconditionghlk v. Falk,158 Wis.

ate. 2d 184 462 N.W2d 547(Ct. App. 1990).
(2w) A revision of ajudgment or order with respect to child A party is estopped from seeking a maintenance revision if the parties stipulated

- f 0 permanent nonmodifiable maintenance that was patagimprehensive settle
Squort’fam”y support or maintenance paymentsthasafect of mentof all property and maintenance issues that was approved by the court and was

modifying the original judgment or order with respect to such pasair and not illegal or against public policy at the time and relief is being sought on
ments to the extent of the revision from the date/hich the order thegrounds that the court did not have power to enter the order the parties had agreed

. . . . .. to. Nichols v Nichols,162 Ws. 2d 96 469 N.W2d 619(1991).
revising such payments isfettive. The child support, family A divorce judgment provision waiving maintenance takes precedence over other

supportor maintenance payments modified by ¢inéer for revi  provisionsaguably reserving or awardingaintenance. yEon v Tyson,162 Ws.
sion shall cease to accrue undie original judgment or order 2d 551 469 N.w2d 913(Ct. App. 1991).
from the date on which the order revising such payment@is—ef In determining income for maintenance revision, investment income from prop
. erty awarded in an equal property division may be included. Interest payments to the
tive. payeespouse under thgivision may not to be deducted. HommeHommel,162

(3) After a final judgmentrequiring maintenance paymentsWis. 2d 782471 N.w2d 1(1991).

i Lottery proceeds won after a divorce may be considered a change in firgcial
hasbeer.] rendered and th.e payee has remarried, the Coumﬂhau mstance determining whether a change in maintenance is justified. A mainte
applicationof the payer with notice to the payee and upon progdnce award is to assure the recipient spouse a standard of living comparable to that
of remarriage, vacate the order requiring such payments.  enjoyedduring the marriage. Gerrits @errits 167 Ws. 2d 429482 N.w2d 134

) ; . o (Ct. App. 1992).

(4) In any case in which the stateasr_eal party in 'nteres_t Theabsence of a mortgage obligation is relevant to the assessment o
unders.767.075 the department shall review the support oblig@omiccircumstances, but does not translate into imputed incoater the applicable
tion periodically and whenever circumstances so warrant, petiti ) E;%tfig\g;“e- Zimmermarv. Zimmerman.169 Ws. 2d 516485 N.W2d 294
the court fo.r re.VISIOn of the JUdgmem or order with respecttot hena paying spousgtermination of employment is voluntaan order may be
supportobligation. basedon the spouss'earning capacity whether or not bad faith is shown. Roberts

(5) A summons opetition, motion or order to show causg- Roberts173 Ws. 2d 406496 N.w2d 210(Ct. App. 1992).

. - : oot Hahili A paying spousshould be allowed a fair choice of livelihood even though an
underthis section shall include notification of the availability of,.cmereduction may result, but the spouse may be found to be shirking if the choice

informationunder s767.081 (2) is not reasonable ifight of the payes support obligation. ah Oferen v Van
History: 1971 c. 2201977 c. 105s.38, 48, 49; 1977 c. 4181979 c. 3%s.50,  Offeren,173 Ws. 2d 482496 N.W2d 660(Ct. App. 1992).

92 (4) Stats. 1979 s. 767.32981 c. 205.2202 (20) (m)1981 c. 314.146, 1983 Theparties’ extrajudicial agreement that child support payments be discontinued

a.27,1985 a. 1761987 a. 27355 413 1989 a. 2121991 a. 391993 a. 16481,491,  wasenforceable via thdoctrine of equitable estoppel. Harms$tarms174 Ws. 2d

1995a. 275.9126 (19)1995 a. 77201, 225,279,289 404, 417,1997 a. 2735,105 780,498 N.W2d 229(1993). But see Monicken Monicken,226 Ws. 2d 1.9, 593

191, 237,273 1999 a. 9103 2001 a. 1661, 105 N.W.2d 509 (Ct. App. 1999).

_ Cross-reference: SeealsoWisconsin Administrative Code Citations published The date when a maintenance order is vacated under sub. (3) is a discretionary

in the Wisconsin Administrative Code for a list of citations to cases citing ch. HS§eterminatiorbased on the specific facts and equities of the ddaesen vHansen,

80, HFS 80, and DWD 40, &. Adm. Code, the child support percentage of income76Wwis. 2d 327500 N.W2d 357(Ct. App. 1993).

standard. o ) N In the absence of gpecific agreement that maintenance payments continue after
NOTE: The standard for modifying child support orders was significantly  the payees remarriage, the payer was estopped from seeking termination upon

changedby 1993 Wis. Act 16 the payees remarriage. Jacobsondacobson 77 Ws. 2d 539502 N.W2d 869(Ct.

~ Thata child needsnore support at age 6 than age 2 idigent to justify an  App. 1993).

increasdn payments if the father is able to make them. Klipsteliipstein,47 Wis. An agreementhat the husband would complete his education when the wife com

2d 314 177 N.w2d 57(1970). pletedhers and thevife’s increased income upon completion of her education were

Although one parent took the children out of the state witlwouirt approval or  bothrelevant to the husbamsd’equest for a change in support upon returnirngad
letting the other know where the children could be visited, the court could not suspeate school full time. Kelly.\Hougham178 Wis. 2d 546504 N.W2d 440(Ct. App.
paymentof a support allowance without a hearagto the déct on the children. 1993).
Krausev. Krause 58 Ws. 2d 499206 N.W2d 589(1973). Whena broadly worded settlement agreement required the payer to meet-the chil
Evenassuming the parties’ agreement as to child support gave rise to a contragitei’scurrent and changing needs rather than to pay a set amount or percentage, a
obligations,these obligations remained subject to modificatiorihgycourt under changein the childrers needs, although a charigesircumstances, did not require
this section. dccaro vVaccaro67 Ws. 2d 477227 N.W2d 62(1975). amoadification of child support to impose percentage guidelines when the court found
While a divorced party owes no duty of sexual fidelity to the former spouse,-coh#ltoseneeds wereeing met. Jacquart Jacquari83 Ws. 2d 372515 N.w2d 539
itation by the party canbe a change of circumstandestafgthe former spouse’  (Ct. App. 1994).
responsibilityto provide alimonywith the manner and extent of the cohabitation and Unlike an initial award of maintenance, a party seeking to change maintérzance
surroundingcircumstances to be considered in determining whether alimory payie burden of proof. HaeuserHaeusg200 Ws. 2d 750548 N.W2d 750(Ct. App.
mentsshould be modified. dake vTaake,70 Ws. 2d 15, 233 N.W2d 449(1975).  1996),95-1087
A child support provision reducing payments proportionately as each of severalindersub.(1r) a court is without discretion to grant credits against arrearages for
minor children attains majority is not agaimatblic policy Severson.\Seversori71  direct payments made for child support regardless of when the ordesntgred.
Wis. 2d 382238 N.W2d 116 (1976). DouglasCounty Child Support.\Fisher200 Ws. 2d 807547 N.W2d 801(Ct. App.
Thetrial court abused its discretion in denying the former husbandtion to ter ~ 1996),95-1960
minatealimony by failing toconsider the former wife'increased estate as the result A change in an administrative rule, abseohange in factual circumstances, is not

of an inheritance. Lemm emm,72 Wis. 2d 457241 N.W2d 593(1976). grounds for modification a child support ordBeaupre vAirriess,208 Ws. 2d 238

The trial court abused its discretion by terminating maintenance withofit suf560N.W.2d 285(Ct. App. 1997).
ciently addressing the factors under s. 767.2éndér Perren.Wander Perrert,05 Whena support ordeis not based on the percentage standards, the passage of 33
Wis. 2d 219313 N.W2d 813(1982). monthsgives a party a prima facie claim under sub. (1) (b) 2. that child support should

It was improper to discontinue maintenance payments to a former wife solely upermodified, but the family court maintains it discretion whether the percentage
theground of her cohabitation with another maan\Gorder Wan Gorderl10 Wis.  guidelinesshould be applied. Zutz ¥utz,208 Ws. 2d 338559 N.W2d 914(Ct.
2d 188 327 N.W2d 674(1983). App. 1997).
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A stipulation incorporated into a divorce judgment is in the nature of a contragiterthe time a parent may spend with his or her child itthet
Thata stipulation appears imprudent is not grouddgonstruction of an unambigu

ousagreement. Rosplock Rosplock217 Ws. 2d 22577 N.W2d 32(Ct. App. finds all of the fo.II.0W|.ng:. . . .
1998). ) ) ) S o a. The modification is in the best interest of the child.

Thepurpose of maintenance is @ast in part, to put the recipient in a solid finan . . .
cial position thatllows the recipient to become self-supporting by the end of the 0. There has beenS‘”bStam'al change of circumstances since
maintenanceperiod. That the recipient becomes employed and makes producttyge entry of the last order fafcting legal custody or the last order
investmentf property division proceeds and maintenance payments is not a s| i i i
stantialchange in circumstances, butexpected result of receiving maintenanc:e.glﬂlbs‘t"’mtlalIyafrec“ng phySICaI placgment. .
Rosplockv. Rosplock217 Ws. 2d 22577 N.w2d 32(Ct. App. 1998). 2. With respect tsubd.1., there is a rebuttable presumption

The“fairness objective” of equalizing totalcome does not apply in a postdivorcethat.
situation. Modification of maintenance has nothitgydo with contributions, eeo ) L . . .
nomicor noneconomic, made during the marriage. Johnstwhnson217 Wis. 2d a. Continuing the current allocation @écision making under
124,576 N-W2d 585(CL. App. 1998). . ., .alegal custody order is in the best interest of the child.

Thelimitation under sub. (1m) that a court may not revise the amount of child sup s X i X
portdue or the amount of arrearages restricts the sawrthority to that of correcting b. Continuing the child physical placementith the parent
App. 1997). . :

Sub.(1r) modifies the common lawA court may grant credit for support paymentsbesnmereSt of the child.

Egggr?sﬂg i?lgcgzﬁgbclg ;VSi{gpé;) Lﬁ%@g% l;g&f;fomgkgacmgmfgs ;;él\f}‘vifated 3. A changen the economic circumstances or marital status
2d 119, 593 N.w2d 509(Ct. App. 1999). ’ ' qf either party is not sfi€ient to meet thatandards for modifica

Oncethe court determined that a reductiorsippport was warranted, even thoughtion under subdl.
thereduction was based on a finding that the payment level was inequitaletand
thatthe payer had an inability to pakze court did not have authority condition that (2) MOD'FICAT'ON_ OF SUBS_TANTlALLY EQUAL PHYSICAL PLACE-
reductionon payment of arrearages. BenBenn,230 Ws. 2d 301602 N.w2d 65 MENT ORDERS. Notwithstanding sul(1):

(Ct. App. 1999). : : : :

If a motion seeks to clarify@urts ambiguous property division rather than revise (a) If the parties have substantially eql.Jal periods of phy5|c_al
or modify it, it is not barred by sub. (1) (a). Section 767.01 (1) grants the powefdlaCementpursuant taa court order and circumstances make it
e.ffe‘?‘;'atea diVO’Cﬂuﬁgmemy %Sﬁtmng aﬂz%nagigwulozs %?\Céioggf ggﬁn&'fivi impracticalfor the parties to continue to have substantially equal
NN S peperty Washington ¥Washington, 534 Ws. 2d 689 physical placement, a court, upon petition, motion or ortter

Equitableestoppel does naipply to prevent modification of a stipulation for non Showcause by a partynay modify such an order if it is in thest
modifiablemaintenance if at the time thhe stipulation was entered into it violated jnterestof the child.
public policy because it indefinitely burdened ooiye party with the entire risk of . . . .
financialhardship. Patrickus Patrickus, 2000 WI App 25839 Wis. 2d 340 620 (b) In any case in which pdr) does not apply and in which
N.W.2d 205 the parties have substantially equal periods of physical placement

Mere silence regarding whethieterestwas owed on a specified sum to be pai P ;
overtime did not render a judgment ambiguotttutiens v Hutjens, 2002 WI App dpursuantto a court ordera court, upon petition, motion or order

162,256 Ws. 2d 255647 N.W2d 448 to show cause of a partjmay modify such an order based on the

Incarceratioris a changén circumstance sfi€ient to give a court competence to gppropriatestandard under sufl). However under sub(1) (b
reviewa child support ordebut should not be the sole determinative fac&onsid pprop b]') ! b( ) ( )

erationof the nature ofhe criminal conduct is appropriate for an overall evaluatiog-' there _IS a rebUtta-_ble presumptlo_n _that ha\BDQStan“a”y
of the parent behavioias it relates to ability and attitude toward paying child supequalperiods of physical placement is in the best interetiteof
port. Rottscheit vDumler 2003 WI 62262 Ws. 2d 292664 N.W2d 52501-2213 Chi|g.

Thetest for a substantial change in circumstances is the same whether the issue o
maintenancavas originally stipulated to or contested. The correct test regarding (2m) MODIFICATION OF PERIODSOF PHYSICAL PLACEMENT FOR
modificationconsidersblfairnesls tohboth partiles un%er all ﬂrcumﬁtances, not whetBgl| URE TO EXERCISE PHYSICAL PLACEMENT. Notwithstanding
it is unjust or inequitable to alter the original award. A judge who reviews a requ e ;
to modify a maintenance award should adhere to the findings of fact made by thegﬂbs(l) and(2), upon peltmon, motion or Order to show cause by
cuit court. Education expenses for an adult child do not habedansidered by the @ party a court may modifian order of physical placement at any
modifying court when examining a partybudget, but can be. Rohde-Giovanni Vtime with respect to penods of phys|cal placement if it finds that

Baumgart, 2004 WI 272269 Wis. 2d 598676 N.W2d 452 01-3014 A . .
A trial courts decision to deny an extensionnedintenance, including deciding & Parent has repeatedly andreasonably failed to exercise peri

whetherthere is a substantial change in circumstances, is a discretionary decis@ds of physical placement awarded under an order of physical

Thetrial courts decision on a substantial change in circumstances is upheld if th ific ti i i
is a reasonable basis in the record for the trial detision.Cashin vCashin, 2004 ﬂl%lcementhat allocates SpeCIfIC times for the exercise of pe“OdS

WIApp92,  Vis.2d___,  N\Ed__ 03-1010 of physical placement.
In a “shirking” case motivation is important, but only to the extent that it is-undis (3) MODIFICATION OF OTHER PHYSICAL PLACEMENT ORDERS.

putedthat a party was not improperly motivated. Good motives, standing alone, : L .
not necessarily weigh in favor of reasonablengsisility to pay child support is an g?(ceptasprowded under subgl) and(2), upon petition, motion

appropriateconsideration for purposes shirking analysis. If one parent can easilyor order tashowcause by a parta court may modify an order of

afford child support, that factor may weigh in favor of the reasonableness of the i i i
er’s decision to remain unemployed. The benefit the children derive from thewareﬁhySlcal placement which doast substantially alter the amount

decisionto remain unemployed is a proper factShen vWarner 2004 Wi App 12, O time a parent may spend with his or bild if the court finds

_ Wis.2d___,_ N.\V@d__ 03-0288 thatthe modification is in the best interest of the child.
. . (4) DENIAL OFPHYSICAL PLACEMENT. Upon petition, motion or
767.325 Revision of legal custody and physical place - orderto show cause by a party or on its own motion, a coast

ment orders. Except for matters under#67.327or 767.329  genya parent physical placement rights at any time if it finds that
the fOllOWIng prOV!S|OnS are appllcable to modifications of |egq.he physical p|acement nghtgould endanger the Ch|m’phys+
custody and physical placement orders: ~ cal,mental or emotional health.
~ (1) SuBsTANTIAL MODIFICATIONS. (a) Within 2 years afteini- (4m) DENIAL OFPHYSICAL PLACEMENTFORKILLING OTHERPAR-
tial order. Except as provided under suB), a court may not gyt (a) Notwithstanding subgl) to (4), upon petition, motion
m0d|fy any of the fO”OWlng orders before 2 yearS_ after the |n.|t_|@r order to show cause by a party or on its own motion, a sloaitt
Ord_erIS entel’ed]_n_der 576724 unleSS a pal’ty Seeklng the mOdIfI m0d|fy a physicab|acement order by denying a parent physica|
cation, uponpetition, motion, or order to show cause shows Bylacementwith a child if the parent has been convicted under s.
substantialevidence that the modification is necessary becausgo.01of the first-degree intentional homicide umder s940.05
the current custodial conditions are physically or emotionallyf the 2nd-degree intentional homicide, of the chiltther par
harmfulto the best interest of the child: ent,and the conviction has not been reversed, set aside or vacated.
1. An order of legal custody (b) Paragraplfa) does not apply if the court determines by
2. An orderof physical placement if the modification wouldclearand convincing evidence that physical placement thi¢h
substantiallyalter the time a parent may spend with his or h@arentwould be in the best interests of the chilthe court shall
child. considerthe wishes of the child in making the determination.

(b) After 2—year period.1. Except as provided under faj (5) ReasoNsFORMODIFICATION. If either party opposes madi
andsub.(2), upon petition, motion or order to show cause by fication or termination of a legal custody physical placement
party,a court may modifyan order of legal custody or an order obrderunder this section the court shall state, in writinggésons
physicalplacement where the modification would substantialffor the modification or termination.
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(5m) FacTorsToCONSIDER. In all actions tanodify legal cus An order that modifies payments for child support is not an order substantially
; ; ctingphysical placement as contemplated by sub(hl) Parties have a right to
tOdy or phy3|cal placement order_s, the court shall consider the rmally agree to change their childremphysical placement schedule. That a court
torsunder s767.24 (5) (am)subject to s767.24 (5) (bm)and  ordermodifying child support acknowledges an informal agreement doesfect af

shallmake its determination in a manner consistent wtB&24  physicalplacement for purposes of this section, and the order to be consideerd
this section is that which set the placement schedule that was informally modified.

(6) Nomice. No court may enter an order forodification  culliganv. Cindric, 2003 W1 App 1866 Ws. 2d 534669 N.W2d 17502-2275
underthis section until notice of theetition, motion or order to  _ Sub.(1) (b) does notviolate equal protection. Continuity in custody and placement
. 3 - H circumstances Is beneticial Tor children, whnich constitutes a compe mgmmms y
Showca_use reguesting modification has be_en gmﬁhe childs . evenwhen the mother originally acquired custody due to the sole legal custedy pre
parentsjf they canbe found, and to any relative or agency havingimption. Abbas.\Palmersheim, 2004 WI App 126, __isA2d ___, — N.ved

i ,02-3390
custodyof the child. " Thes. 767.24 (2) (am) presumption that joint legal custody is in the it

(6m) PARENTINGPLAN. In any action to modify a legal custodyinterestapplies only in initial legal custody determinations, not in modification-deter

or physical placement order under S(jb the court mayequire minations. The presumption that the current custody and physical placement
. e . S 7 . arrangemenis in the child$ best interest under sub. (1) (b) continues to apply in mod

the party seeking the modification to file with theurt a parenting ification cases. Abbas Palmersheim, 2004 Wi App 126, ___isn2d

planunder s767.24 (1m)efore any hearing is held. N.W.2d___,02-3390 -

(7) TRANSFERTO DEPARTMENT. The court may ordesustody ) L ) o .
transferredo the departmertf health and family services only if 767.327 Moving the child’ s residence within or outside
thatdepartment agrees to accept Custody the_state. (1) NOTICE TO OTHER PARENT. (a) If the court grants

(8) PETITION, MOTION OR ORDERTO SHOW CAUSE. A petition, periodsof physical placement to more than one parent, it shall
motion or order to show cause under this section shall inclugEiera parent with legal custody and physical placement rights
notification of theavailability of information under §67.081 (2) © & child to provide not less than 60 days written notice to the

. . . 3 otherparent, with a copy to the court, of his or her intent to:

(9) AppLicaBiLITY. Notwithstandindl987 Wsconsin Act355 1. Establish his or her leqal residence with ¢hétd at an
section73, as dected by1987 Wsconsin Act 364the parties may | t'- S ? . ds th S ct) t er legal residence atany
agreeto the adjudication of a modification oflegal custody or ocationoutside the state.

physicalplacement order under this section in an actitectiig 2. Establish his or her legal residence with ¢héd at any
the family that is pending on May 3, 1988. locationwithin thisstate that is at a distance of 150 miles or more
History: 1987 a. 355364; 1995 a. 27%.9126 (19) 1999 a. 92003 a. 130 from the other parent.
NOTE: 1987 Ws. Act 355 which created this section, contains explanatory 3. Remove the child from this state for more than 90 corsecu
notes. :
“Necessary'implies that a change of custody itself is needed because custoé!gle days. i .
conditionsare harmful in some way to the best interest otHilel.. Millikin v. Milli - (b) The parent shall send the notigeder par(a) by certified
kin, 115 Wis. 2d 16339 N.W2d 573(1983). mail. The notice shall stathe parens proposed action, includ

Therevision of s. 767.24 allowing joint custody in cases where both parties did e : i ;
agreewas not a “substantial change in circumstances” justifying a change to jeint cmb the specific date and location of the move or specific begin

tody. Licary v Licary, 168 Ws. 2d 686484 N.W2d 371(Ct. App. 1992). ning and ending dates and location of the removal, and that the
Sub.(1) (a) prohibits a change of custody solely to correct a msthereasonable otherparent may object within the time specified in gi#).(a)

interferencewith physical placement of the child with the fath8ub. (1) (a) provides . . f

a2-year truce period. Judicial intervention during this period musoimgpelling. (2) OB_J'_ECT'OM PROHIBITION; MEDIATION. (a) Wthin 15 days

Paternity of Stephanie R.M74 Ws. 2d 745488 N.W2d 235(1993). afterreceiving the notice under sift), the other parent may send

“Necessary”"embodies at least 2 concepts: 1) that the modification must opergtethe parent proposing the mooeremoval, with a copy to the

to protect the child from alleged harmful custodial conditions; and 2) that the physi : ; i : i
or emotional harm threatened by the current custodial conditions must be se\gﬁé"rt’ a written notice OT ObJeCtlo.n to the proposed action. i

enoughto warrant modification. Paternity of Stephanie RLR4 Wis. 2d 745 488 (b) If the parent who is proposirige move or removal receives
N.W.2d 235(1993). anotice of objectiounder par(a) within 20 days after sending a

Section767.325 does not limé courts authority to hold a hearing or enter an orde| . .
duringthe 2-year “truce periodivith the order déctive on the conclusion of the rnotlce.under Sl:'b(l) (a)' th,e parent mayOt move, with or remove
truceperiod. Paternity oBradford J.B181 Wis. 2d 304510 N.w2d 775(Ct. App.  the child pending resolution dhe dispute, or final order of the
19%?)- ) thority to order & ch - custody at crown time i he f tcourtunder sub(3), unless the parent obtains a temporary order

ereis no authority to order a change of custody at an unknown time in the fu
uponthe occurrence of some statahtingency Koeller v Koeller, 195 Ws. 2d 660 t6°do so under §_67'23 (1) (bm) . o
536N.W.2d 216(Ct. App. 1995)94-2834 (c) Upon receipt of a copy of a notice of objection under par
Sub.(1) (b) is inapplicable in guardianship litigation between a pamhe 3rd— (a)’ the court or circuit court commissioner shall prompﬂy refer

g’ggg)ggi‘ggg;;“"wafd M. v Jean R196 Ws. 2d 16539 N.W2d 104(Ct- ApP.  tha harents for mediation or other family court counseling services

Neithersub. (4) nor s. 767.24 (4) (b) permits a prospectiver prohibiing apar unders.767.11and may appoint a guardian ad litem. Unless the

entfrom requesting a change plysical placement in the future. Jociusacius, i i i iati i

S1BWis. 2 103580 N W20 T0B(Ct App. 1008). pare.ntsggree tto extelnm?htlmdg pertlod, ]Ihmegbatcljon or (]Etouns?llngI
Sections 767.325 and 767.327 do cmflict. If one party files a notification of SEFVICESUO NOL resolve the dispute within ays aiter reterral,

intentionto move under s. 767.327, the other parent may file a motiorodify ~ the matter shall proceed under su®.to (5).

placementnder s. 767.325, and the court may consafleelevant circumstances,

including, but not limited to, the move. HughesHughes223 Wis. 2d 111, 588 (3) STANDARDS FORMODIFICATION OR PROHIBITION IF MOVE OR

N.W.2d 346 (Ct. App. 1998). REMOVAL CONTESTED. (a) 1. Except as provided ungber (b), if

_ThESUb. (1) prohibition ag_ainst modification of placement orders applies to bajhe parent proposing the move or removal has sole |ega| or joint
B e N g g vSioat placementost v Trost, 2000 W1 App 222239 |eqa| custody of the child and the child resides with that parent for

Whena court denies a parent physical placement, it has the authority to impthe greater period of time, the parestijecting to the move or

conditionsfor regaining placement, whiamay include mental health treatment, removalmay file a petition, motion or order to show cause for
angermanagement, individual or family counseling, and parenting training. €ondi !

tions imposed must be necessary to protect the dtold the danger of physical, Mmodification of the legal custody or physical placement order
emotional.or mental harm if the child is placed with the parent. Staéoe H. 2000 affectingthe child. The court may modify the legal custody or
WI App 228,239 Ws. 2d 194619 N.Wzd 151 . . physicalplacement order if, after considering the factamsler

A change in amount of placement dalgees not, in and of itself, establish asub X .
stantial change in circumstances. Staeaudoin, 2001 W1 App 4241 Ws. 2d  SUb.(5), the court finds all of the following:
350, 625 N.w2d 619 ifi i ici i i

By asking the trial court for what constituted a substantial modification of-place a. The modification is in the best Irlterest of the_ child.
ment,the movant déctively conceded that there was a substantial change in eircum . The move or removal will result in a substantial change of
stancego merit placement modification under sub. (1) (b) 1. and coulthadttain  cjrcumstancesince the entry of the last ordn‘iecting |ega| cus
acontrary position on appeal. Kellerieller, 2002 Wi App 161, __W.2d__. 1y or the last order substantiallyfedting physical placement.

A divorce judgment éécting a prospective change in physical placenuamtin 2. With respect to subd...
genton an assessment of the childsemeds, is invalid. A circuit court lacks author . . _—
ity to order a change of physigacement that is both prospective and contingent ~ &. There is a rebuttable presumption that continuing the cur
onthe occurrence of an anticipated event. Custody and placement determinatignst allocation of decisiomaking under a legal custody order or

mustembody a sense of contemporaneitiiether in original or modificatiopro- - : : : ;
ceedings.Culligan v Cindric, 2003 WiApp 180,266 Ws. 2d 534669 N.wz2d 175 ~ continuingthe childs physical placement with the parent with

02-2275 whomthe child resides for the greater periodiwie is in the best
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interestof the child. This presumption may be overcome by aSections767.325 and 76.327 do not conflict. If one party files a notification of
; : : * dptentto move under s. 767.327, the other paneay file a motion to modify place
Showlngthat the move or removal is unreasonable and not in ﬂrﬁgntunder s. 767.325, and the court may consider all relevant circumsiaokes,
bestinterest of the child. ing the move. Hughes #ughes223 Wis. 2d 1.1, 588 N.W2d 346(Ct. App.1998).
; PG ; Thereis no law prohibiting a parent with joint legal custody and physilcale
b' A Cha“gen the _e(,:onomlc circumstances or mama_l _Statlﬁentfrom taking a child outside the state, including to a foreign cquotriess than
of either party is not sfi€ient to meet thestandards for modifica 90 days. When parents agree that one parent must move the court to prohibit the other
i ivision. from taking a particular trip with the children, the moving party has the burden-of pro
tion under that §ubd|V|5|on . ducingevidence and persuading the court that prohibiting the tinptie childrers
3. Under thisparagraph, the burden of proof is on the pareBéstinterests. Long.\Ardestant, 2001 WI App 4841 Ws. 2d 498624 N.W2d 405

objectingto the move or removal. Wisconsin'sChild Removal Law Wis. Law June 1993.

(b) 1. If the parents have joint legal custody and substanti
equalperiods of physical placement with the child, either par

may file a petition, motion or order to show cause for modificatiofy <" > X '
of the legalcustody or physical placement orddihe court may ication in an order of physical placement or legal custodyfiend

modify an order of legal custody or physical placement if, aft§StiPulation with the court that specifies the agreed upon modifi
consideringthe factors under sugs), the court finds all of the fol Cation, the court shall incorporate the terms of the stipulation into
lowing: ' arevised order of physical placement or legal custody
t L i . History: 1987 a. 355
a. Circumstances make it impractical for the parties te con acceptancef a stipulation is not mandatorffhe trial court is not prohibited from
tinueto have substantially equal periods of physical p|acemem>_<aminingthe best interests of the childPaternity of S.A165 Ws. 2d 530478

b. The modification is in the best interest of the child. N-W.2dZ1(Ct App. 1991).

2. Under thisparagraph, the burden of proof is on the paref67.33 Annual adjustments in support orders. @) (a
filing the petition, motion or order to show cause. An order for child or family support under this chapter may pro
(c) 1. If the parent proposing the moveremoval has sole vide for an annual adjustment in the amotmbe paid based on
legal or joint legalcustody of the child and the child resides witt change in thgayets income if the amount of child or family
that parent for the greater periodtiofie or the parents have sub supportis expressed in the order as a fixed sum and bastxton
stantiallyequal periods of physical placemeith the child, as an percentagstandard established by the department undi. 22
alternativeto the petition, motion or order ghow cause under (9). No adjustment may be made under this section unless the
par.(a) or (b), the parent objecting to the moveremoval may file orderprovides for the adjustment.
a petition, motionor order to show cause for an order prohibiting (b) An adjustment under this section may not be made more
themove or removal. The court may prohibit the move or remowhlanonce in a year and shall be determined on the basis of the per
if, after considering the factors under (@), the court finds that centagestandard established by the department undéx.22 (9)

22%7'329 Revisions agreed to by stipulation.  If after an
itial order is entered under&7.24 the parties agree to a modi

the prohibition is in the best interest of the child. (c) Inthe order the court or circuit court commissioner shall
2. Under thisparagraph, the burden of proof is on the pareapecifywhat information the parties must exchangdetermine
objectingto the move or removal. whetherthe paye's income has changed, and shall specify the

(4) GUARDIAN AD LITEM; PROMPTHEARING. After a petition, Mannerand timing of the information exchange.
motion or order to show cause is filed under s{®), the court (2) If the court or circuit court commissioner provides for an
shall appoint a guardian ad litem, unless767.045 (1) (am) annualadjustment, the court or circuit court commissioner shall
applies,and shall hold a hearing as soon as possible. makeavailable to the parties, including the state if the state is a real
(5) FACTORSIN COURT'SDETERMINATION. In making its deter Partyin interest undes.767.075 (1)a form approved by the court

minationunder sub(3), thecourt shall consider all of the follew ©OF Circuit court commissionéor the parties to use in stipulating
ing factors: to an adjustment of the amount of childfamily support and to

. modification of any applicable income-withholdirgyder The
(@) Whether the purpose of the pr.opoaedqn IS rgasqnable. form shall include an ordeto be signed by a judge or circagurt
(b) The nature and extent tife childs relationship with the commissionerfor approval of the stipulation of the parties.
otherparent and the disruption to that relationship which the pro (3) (a) If the paye's incomechanges from the amount found

posedaction may cause. . by the court or circuit court commissioner or stipulated to by the
(c) The availability of alternative arrangements to foster afﬂirtiesfor the current child or family support ordéne parties
continuethe childs relatlonshlp with and access to the other pa’hayimmement aradjustment under this section by stipulating, on
ent. the form under sub(2), to the changed inconmmount and the
(5m) DISCRETIONARY FACTORS TO CONSIDER. In making a adjustedchild or family support amount, subject to s(b. (b).
determinatiorunder sub(3), thecourt may consider the chitd’  (b) The stipulation form must be signed by all parties, includ
adjustmento the home, school, religion and community ing the state if the state is a real partynterest under §67.075
(6) NOTICE REQUIRED FOR OTHER REMOVALS. (@) Unless the (1), andfiled with the court. If the stipulation is approved, the
parentsagree otherwise, a parent with legal custody and physicatlershall be signed by a judge or circuit court commissioner and
placementights shall notify the other parent before removing thenplementedn the same manner as an order for a revisialer
child from his or her primary residence for a periotiafless than s.767.32 An adjustment under this subsection shall bectfe
14 days. asof the date on which the order is signed by the judgércuit

(b) Notwithstanding paa), if notice is required under sub. courtcommissioner
(1), a parent shall comply with sufd.). (4) (a) Any party including the state if the state is a real party

¢) Except as provided in . subs(1) to(5) do not apply [N interest under s/67.075 (1) may file a motion, petition, or
to ; |)1otice r?rovid%d under pgﬂz&)l.)) D) PPY" orderto show cause for implementationaf annual adjustment

(7) AppLicaBILITY. Notwithstandingl987 Wsconsin Act355 underthis section if any of the_ foIIowmg appllgs: .

section73, as alected by1987 Wisconsin Act 364the parties may 1 A dparty tgefuses to provide the informatiequired by the
agreeto the adjudication of a modification ofiegal custody or courtunder sub(l) (c). _
physicalplacement order under this section in an actitecihig 2. The payess income changes, buparty refuses to sign the
the family that is pending on May 3, 1988. stipulation for an adjustment in the amount of child or family sup

History: 1987 a. 355364 1991 a. 32269 1995 a. 701999 a. 92001 a. 61  POrt.

Thesub. (5) factors are an addenda to the best interest of the child considerationgh) |f the court or circuit coutommissioner determines after
of 767.24 and are a reminderthe court to tailor the best interest of the child standarg hearing that an adjustment should be made, the court or circuit

to problems unique to a removal situation. Kerkvligterkvliet, 166 Ws. 2d 930 arc A . .
480N.W.2d 823(Ct. App. 1992). court commissioner shaknter an order adjusting the child or
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family support payments by the amount determined by the coactionat the last—known address, and the court record shall show
or circuit court commissiongsubject to sul(1) (b). An adjust suchmailing.

mentunder this subsection may not takieef before the date on  (2) Sofar as a judgment of divorcefefts the maritastatus
which the party responding to the motion, petition, or order i the partieshe court has the power to vacate or modify the-judg
showcause received notice of the action under this subsectioment for suficient cause shown, upon its own motion, or upon the

(c) Notwithstanding patb), the court ocircuit court commis applicationof both parties to the action, at any time within 6
sionermay direct that all or part of the adjustment not tafecef monthsfrom the granting of such judgment. No such judgment
until such time as the coust circuit court commissioner directs,shallbe vacated or modified without service of notice of motion
if any of the following applies: onthe ofice of family court commissionerThe court may direct

1. The payee was seeking an adjustment and the payer es,’11{:5_;;{;rcuit court commission_er or appoint some other attorteey
lishesthat extraordinary circumstances beyond his ochatrol ~ Pring appropriate proceedings for the vacation of the judgment.

preventfulfillment of the adjusted child or family support obliga The compensation of the circuit court commissioner wheronot
tion. a salaried basisr other attorney for performing such services

2. The payer was seekiagadjustment and the payee estabshall be at the rate of $50 per dayhich shall be paid out of the

. ; > “~countytreasury upon order of thresiding judge and the cerifi
lishesthat the payer voluntarilgnd unreasonably reduced his 05ateo¥the cleyk cﬂ the courtlf trrF]Ee judgrgént ?s vacated it shall
herincome below his or her earning capacity

i ] restorethe parties to the marital relation that existed before the
3. The payer was seeking an adjustment and the payee es§ghntingof such judgment. If after vacation of the judgment either
lishesthat the adjustment would be unfair to the child. of the parties brings an action in this state for divorce against the
(d) If in an actionunder this subsection the court or circuibtherthe court may order the petitioriarsuch action to reimburse
court commissioner determingbat a party has unreasonablythe county the amount paid by it to the circuit court commissioner
failed to provide the information required under s{if).(c)or to  or other attorney in connection with such vacation proceedings.
providethe information on a timely basis, or unreasonably failehenevera judgment of divorce is set asigeder this subsection,
or refused tasign a stipulation for an annual adjustment, the coutte court shall order the record in the action impounded without
or circuit court commissioner may awardtte aggrieved party regardto s.767.19 and thereafter neither the record nor any part
actualcosts, including service costs, any costs attributable to timithe record shall be f&fred oradmitted into evidence in any
missedfrom employment, the cost of travel to and from cant] actionor proceeding except by special order of the coujurasf
reasonablattorney fees. diction upon good cause shown amy paternity proceedings
(5) (@) Nothing in this section fcts a partys right to file at underthis chapter or by special order of any court of record upon
anytime a motion, petition, or order to show cause und&&32 @ Showing of necessity to clear title to real estate.
for revision of a judgment asrder with respect to an amount of (3) Whena judgment of divorce igranted it shall be ffctive
child or family support. immedia}telyexcept asp.rovided in $765.03 2 Eve(yjudge who .
(b) Nothing in this section ffcts a partys right to move the 9rantsa judgment of divorce shall inform the parties appearing in
courtfor a finding of contempt of court dor remedial sanctions coUrt that the judgment is fefctive immediately except as pro

underch. 785if the other party unreasonably fails to provide oY'd‘?‘tj n 31-525-023; (129)75 41199 200 1675 c. 4054 16750 421 1677
discloseinformation required under this section or unreasonab(!_yT(')%ol%"79 N 3$°5'_50092 (4;1'9719 0917525_41 251079 o 19613'79 Cl_ o

fails or refuses to sign a stipulation for an annual adjustment. 17,1979 c. 352s.23, 39, 1979 c. 35%.241; Stats. 1979 s. 767.37997 a. 1912001

History: 1981 c. 201983 a. 271993 a. 4811995 a. 2%.9126 (19)1995 a. 404 a.61
1997a. 27 2001 a. 1661, 105 Sub.(2) does not authorize vacating or modifying a finding of paternity of children
determinedn the original divorce judgment. E.&.57 Ws. 2d 436204 N.w2d
. . . 503(1973).
767.37 Effect of JUdgmem' (1) (a) In any action thmg Sub. (2) provides no authority for reopening a divorce judgment as it relates to a

the family, if the court orders maintenance payments or othgibperty division. Conrad €onrad92 Wis. 2d 407284 N.W2d 674(1979).

allowancedor a party or children or retaigrisdiction in such  Thedeath of party within 6 months of a divorce judgment did/oiat the judgment

matters the written judgment shall include a provision that diﬂd“’;ﬁ‘ﬂes%%“ﬁ of jurisdictioto order property division. RoederRoeder103
S 3 h . is. , . t. . .

obedienceof the court order with respect to the same is punishab ( PP )

13
underch.785by commitment to the county jail or house of correc;g7 35 judgment revoked on remarriage. When a judg

; - .  EXPHflentof divorce has been granted and the parties aftatiwards
sesof the proceedings are paid or until the party committed jigermarry,the court, upon their joint application and upon satis
otherwisedischaged, according to lawThe written judgmentin ¢4 ctory proof of suctmarriage, shall revoke all judgments and any
any action afecting the family shall include the social securityygerswhich will not afect the right of 3rd persorad order the
numbersof the parties and of any child of the parties. The findinggcordimpounded without regard to 67.19and neither the

of fact and conclusions ¢dw and the written judgment shall beyecordnorany part of the record shall béestd or admitted into
draftedby the attorney for the moving pargnd shall be sub eyigencen any action or proceeding except by special order of the
mitted to the court andiled with the clerk of the court within 30 courtof jurisdiction upon good cause shown in any paternity pro
daysafter judgment is granted; but if the respondent has been r€edingsunder thischapter or by special order of any court of

resented by counsel, the findings, conclusions and judgment shadlrdupon a showing of necessity to clear title to real estate.
first be submitted toespondens counsel for approval and if the  History: 1977 ¢. 1051979 ¢. 35550, 92 (4) 1979 c. 352Stats. 1979 s. 767.38.

circuit courtcommissioner has appeared at the trial of the action,

suchpapers shall also be sent to the circuit court commissioner /@7.39 Maintenance payments or other allowances

approval. After any necessary approvals are obtained, the fingending appeal. (1) In actions decting the family pendin

ings of fact, conclusions of law and judgment shalsbemitted an appellate court, no allowance for suit mgnegunsel fees or

to the court. Final stipulations of the parties may be appendeditsbursements in the court, nor for temponargintenancgay:

thejudgment and incorporated by reference therein. mentsto the spouse or the children during the pendendhef
(c) At the time of filing any judgment for an annulmentappealwill be made in the court.

divorceor legal separation, the attorney for the moving party shall (2) Allowancesspecified in sub(l), if made at all, shall be

presento the clerk otourt 2 true copies thereof in addition to thenadeby theproper trial court upon motion made and decided after

original judgment, and until such copies are presented the cléhle entry of the order or judgment appealed from and prior to the

may refuse to accept such judgment for filing. After the judgmergturn of the record to an appellateurt, provided, that if the

is filed, the clerk shall mail a copy forthwith to each party to thallowanceis orderecefore the appeal is taken the order shall be
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conditionedupon the takingf the appeal and shall be without (g) This state whenever the circumstances specified in s.
effect unless andintil the record is transmitted to the court o767.075(1) apply including the delegates the state as specified
appeals. in sub.(6).
History: 1975 c. 941977 c. 1051977 c. 18%.89; 1979 c. 3%.50; 1979 c. 352 i i
s.3s;;S Stats. 1979 6. 767.39;CSup.SCt. ofaqe Wis. 2d xiii (ClgsS). ¢ (_h) This stgte as prowded u_nder sfim). )
(i) A guardian ad litem appointed for the child undei@235
767.40 Contempt proceedings. All contempt ordersn 767.045(1) (c)or938.235

which confinement is imposed shall be issued by a judge. () A parent of a person listed under.fda), (c) or (d), if the
History: 1977 c. 3231979 c. 3%.50; Stats. 1979 s. 767.40. parent is liable or is potentially liable for maintenan€a child
. of a dependent person unde#8.90 (1) (a) 2.
767.42 Abandonment; seizure of property . (1) If a per (k) In conjunction with the filing of a petition for visitation

sonabsconds or is about &bscond from his or her children oryith respect to the child under&67.245 (3)a parenbf a person
spousepr is about to remove permanently from the municipalifyno has filed a declaration qgfaternal interest under 48.025

in which he or she resides leaving a spouse or children, or b@ffih respect to the child or a parent of a person who, before
chargeabler likely to become chgeable upon the public fsup  April 1, 1998 signed and filed a statement acknowledging pater
portor neglects or refuses sopport or provide for the spouse Ohjty under s69.15 (3) (b) 3with respect to the child.

children,the county where the spouse or children may be, by the 2) Regardlessf its terms, an agreement made after July 1,

official or agency designated to admin_ister _public assistance, M3%1 other than an agreement approved by the court betaveen
applyto the circuit court for angounty in which any real or per 04640 presumed father and the mother or child, does not bar
sonalproperty of the parent or spouse is situated for a Warramgtr‘?action under this section. Whenever the court approves an
seizethe property ) agreemenin which one of the parties agrees not to commence an
(2) Upondue proof of the facts the court shiallue a warrant actionunder this section, the court shall first determine whether
authorizingthe county to seize the property of that person whegy not the agreement is in the best interest of the cfitie court
everfound in thecounty; and they shall, respectivelhe vested shall not approve any provision waiving the right to bring an
with all the rights and fitle, as limited in this section, to that Propction under this section if this provision is contrary to the best
erty which the person had at the time of ¢ridier departure. They jnterestsof the child.
shallimmediately make an inventory of the property and return it (3) If an action under this section is brought before the birth

with the warrant antheir proceedings thereon to the circuit Courtys ye chiig all proceedings shall be stayed until after the birth,

All sales and transfers of any real or personal property left in t ieptthat service of process, service and filing of pleadings, the

countymade by the person after the issuing of the warrant is Voifls; ‘3 n0earance and the takiofdepositions to preserve testi
(3) Upon the return the circuit court maquireinto the facts mony may be done before the birth of the child.

andcircumstances and may confirm the seizure or digehtire : : : :
same. If the seizure is confirmed, the court shall from time to time (4) Thechild may be a party to any action under this section.

directwhat part of the personal property shall be sold and how (5) (&) In this subsectiorfany alleged father” includes any
muchof the proceeds of the sales and the rents and profits of @€ Who has engaged in sexual intercourse with the ehild
realestate shall be applied towate maintenance of the spousdnotherduring a possible time of conception of the child.
or children of the person. All such sales shall be at public auction(b) An action under this section may be joined with any other
in accordance with the laws relating to execution sales of persagtionfor child support and shall be governed by the procedures
alty and realty as provided in $%15.29and815.31 spehcmedlr_l Sj?:‘ﬁirelﬁtmg tohchlld support,fichePt _tl_hhat the title
(4) The county shall receive the proceeds of all property & the action shall be “in re the paternity of A.B." The petition
soldand the rents anrofits of the real estate of such person a2/ state the name and dateboth of the child if born or that the
apply the same to the maintenance and support of the spousgghens pregnant if the child is unborn, the naai@ny alleged
children of such person; and it shall account to the court for §3&€t Whether or not an action by any of the partiedet@rmine

moneysso received and for the application thereof from time tNepaternity of the child or rebut the presumption of paternity to
time. the child has at any time been commenced, or is pending before

judge or circuit court commissionén this state oelsewhere.
paternityjudgment has been rendered, or if a paternity action
been dismissed, the petition shall state the court which ren
edthe judgment or dismissed the action, and the date and the
placethe judgment was granted if known. The petition shall also

erty seized and remaining unappropriated, or the unappropriag%/q; notice of apartys right to request a genetic test under s.

proceedsafter deducting the expenses of the proceedings 2501 767.48
History: Sup. Ct. Ordei67 Wis. 2d 585773 (1975)1977 c. 4491979 c. 352 (c) Ifamatter is referred under48.299 (6) (apr938.299 (6)
1985 a. 2%s.1115 3200 (23) 1985 a. 332 (a)to an attorney designated under g6b(a) that attorney shall

also include in the petition notification to the court that the matter
767.45 Determination of paternity . (1) The following wasreferred under $18.299 (6) (ajpr 938.299 (6) (a)
personsmay bring araction or motion, including an action or  (5m) Exceptas provided in s§/67.458 (3)767.465 (2)and
motion for declaratory judgmentor the purpose of determining (2m), 767.477767.62and769.401 unless a man is presumed the
the paternity of a child or for the purpose of rebuttingghesump  child’s father under 891.41 (1) is adjudicated the chilslfather

(5) If the person whose property has been seized under ﬁwrlg
sectionreturns angupports the abandoned spouse or children s
givessecurity to the countyvith its approval, that the spouse ;.-
childrenshall not thereafter be clggable to the countyhe court
shalldischage the warrant and order the restoratéthe prop

tion of paternity under $891.4050r 891.41 (1) eitherunder s767.510r by final order or judgment of a court of
(&) The child. competenfurisdiction in another state or has acknowledged him
(b) The childs natural mother self to be the child fatherunder s767.62 (1)or a substantially
(c) Unless s767.62 (1)applies, a man presumed to be thaimilar law of another state, no order or temporary order may be

o énteredfor child supportlegal custody or physical placement
child's father under $391.4050r 891.41 (1) until the man is adjudicated the fatlusing the procedure set forth

(d) A man alleged or alleging himself to be the father of thg s 767 4510767.60 Except as provided in $67.477767.62

child. _ B and769.401 the exclusive procedure for establishment of child
(e) The personal representative of a person specified undgpportobligations, legal custody or physical placement rights for
pars.(a)to (d) if that person has died. aman who is not presumed the chléather under £91.41 (1)
(f) The legal or physical custodian of the child. adjudicatedthe father or acknowledged undei767.62 (1)or a
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substantiallysimilar law of another state to be the father is by anA posihumous {Jagemit{ athion issaILoW_z’El)Uel g;t\z br%g;éé% égeNps\tlgtnggﬁther

: personakepresentative. Le Fevre Schreiber s. .
actionunder ss767.45to 767.600r under s769.701 No person {1gg7).
may waive the use of this procedure. If a presumption under Sa paternity action may not be used to challenge paternity previously decided in a
891.41 (1) exists, a party denying paternity has the burden diforceaction. That paternity was not challengedhe divorce is irrelevant if it

rebuttingthe presumption. ggrliggvelzggge)n litigated. Paternity of Nathad 74 Ws. 2d 352497 N.W2d 740

(6) (a) The attorney responsible for supperiforcement  Thefull faith and credit clause of the U.S. Constitution did not bar a petition to
i i eterminepaternity when a paternity decree of another state would have been subject
unders'.5.9‘53 (6) (a)Sha" provuqahe representation for th‘? Statqjo collateral attack in thattate. Paternity of R.L.LL76 Ws. 2d 224 N.W.2d (Ct.
asspecified under §.67.075 (1)in cases brought under this secapp. 1993).

tion. Becausea child has a right to brirgn independent action for paternity under sub.

‘ (1) (a), if the child was not a party to an earlier paternity action, it would be a violation
(b) Theattorney under £9.53 (6) (a)s the only county atter of'the childs due process rights fweclude the child from litigating the paternity

neywho may provide representation when stete delegates its gguzeéré/lsayonia M.M. vKieth N. 202 Wis. 2d 460551 N.W2d 34(Ct. App. 1996),

authorityunder sub(1) (g). . . .
An alleged father has a statutory right to a determination of pateitgaring
(c) The attorney under 89.53 (6) (ajpr any state attorney act to dgtermine Wh%ther tgebchikjbest intherests would lt))e Iserved byv\ak patgrnity pro
i ifi ingis not authorized by statute. Thomas M.Kimberly J.L.207Wis. 2d 390
ing under par(b) may not represent the state as specified u_ndeg%e N 20 B97(CE App. 1006)
767.075(1) in an action under this section and at the same time a@ectiongg3.88, limiting only an action for the establishment of patembigs not

asguardian ad litem for the child or the alleged child of the partgecludea motion for the purpose of determining paternity in a probate proceeding.
. iBenedettov. Jaskolski, 2003 WI App 7@61 Ws. 2d 723 661 N.W2d 869
(6m) The attorney designated undeub.(6) (a)shall com (1-2189

mencean action under this section on beludlthe state within 6 ( )C,onstruintghhet dlilscretionary ?uth&ri% Off- atperzo?al r_eprteser}tative tlic?dea sub. (1)
HVH o H €)In a way that allows preventing the detinitive determinat iomeirs would under

momh_safter receiving r]otlflcatl_o_n under 69'_03 (15)_that no_ mine the principle that property of intestate deceased persons should déscend

fatheris named on the birth certificate of a child who is a resideftidredof the biood and defeat a cosrtesponsibility under s. 863.23 timtrsons

of the county if paternity has not been acknowledged under‘”aégkﬁlrgktihezgggsv\‘,’lfX’;pd7e&§f%f”2%e7dze§%rﬁniir,l,esv% %‘égcc?ffEl?éBe”Edemv

767.62(1) or a substantially similar law of another state or aeljudi”|, order for sputative biological father to have the necessary foundation for-a con

cated,except in situations underg9.14 (1) (gand(h) and as pro stitutionally protected liberty interest in his putative paterriity must haveaken
vided by the department by rule affirmative steps to assume his parental responsibilities for the child. Randy.A. J.
o Normal. J. 2004 W1 41270 Wis. 2d 384677 N.W2d 630 02-0469
(6r) (@) The attorney designated under s(®). (a) who The competing interests of finality and faimess coalesce whasidering sub. (1)

receivesa referral under $18.299 (6) (apr 938.299 (6) (ahall - (1) andprnces of s e, Fes fudcats and olateral esoppe v fourded on
do all of the following: to have a full and fair determination of an issue. When the record demonstrated that
L Give priority to matters referred undelS.299 () (apr  2h2dludcales e neuad an opparunty ol 0 i ceternatn of he
938.299(6) (a) including priority in determining whethean J.2004 Wi App 58271 Wis. 2d 242677 N.W2d 684 03-1228
actionshouldbe brought under this section and, if the determina
tion is that such an action sholdé brought, priority in bringing 767.455 Summons. (1) Purpose. The summons shadtate
the action and in establishing the existence or nonexistencetloé purpose of the action.
paternity. (2) Siening. Theprocess shall be signed by the clerk of the
2. As soon as possible, but no later than 30 days after the dtertor by the petitiones attorney
onwhich the referral is received, notify the court that referred the (3) ReTuRNDATE. Every summons shall specify a return date
matterof one of the following: andtime before the court. The clerk of the court shall set the date
a. The dateon which an action has been brought under th@dhour at which the summons is returnable.
section or the approximate date on which such an action will be(4) Service. The summons and petiti@hall be served in the
brought. mannerprovided ins.801.11 (1) (a)or (b) or, notwithstanding s.
b. That a determination has been made that an action shdlfi@-001(13), by registered or certified mail, with return receipt
not be brought under this section drsuch a determination hasSignedby the respondent.
not been made, the approximate date on which a determinatior(5) Form. The summons shall be in substantially the follow
will be made as to whether such an action should be broughting form:
c. That the man designated ir8.299 (6) (apr938.299 (6) STATE OF WISCONSIN, CIRCUIT COUR: ....COUNTY
(a) has previously been excluded as the father of the child.

3. If an action is brought under this section, notify the court
thatreferred the matter as soon as possible of a judgment or oldere the Paternity of A. B.
determiningthe existence or nonexistence of paternity STATE OF WISCONSIN

(b) The attorney designated under gi@#).(a)who receives a and
referralunder s48.299 (7)or 938.299 (7)may bring an action ¢ p.
underthis section on behalf of the state and may give pritwity Address
thereferral and notify the referring court in the same manner as s

requiredunder par(a) when a matter is referred under8.299 Clty, State Zip Code File No. ...
(6) (a)or938.299 (6) (a) , Petitioners

(7) Theclerk of court shall provide without clig, to each Vvs. SUMMONS
personbringing an action under thiection, except to the stateE. F
undersub.(1) (g)or(6m), a document settinigrth the percentage Address ...(Case Classificationype)..... (Code No.)

standarcestablished by théepartment under 49.22 (9)and list ity State Zip Code
ing the factors which a court may consider ural@67.25 (1m) Respondent

History: 1979 c. 3521981 c. 205.2202 (20) (m)1983 a. 4471985 a. 291987 ! P
a.27,355 399 413 1989 a. 31212 1993 a.326 481; 1995 a. 25.9126 (19)1995
a.68, 100, 201, 275,404 1997 a. 1911999 a. 92001 a. 61

Cross Refeence: See also cHDWD 41, Wis. adm. code.

A paternity proceeding may nbe maintained posthumouslstate of Blum

THE STATE OF WISCONSIN, @ the Respondent:

reich,84 Wis. 2d545 267 N.w2d 870(1978). See also Paternity of N.LBIO Ws. You have been sued... claims that you are the father of the

20400 411 N.W.2d 144(Ct. App. 1987). hild, .... born on .... (date), in .... (city) (county) (statedu Yhust
Underthe facts of the casthe nonbiological father was not equitably estoppetg o RPN -

from denying paternity or child support. Marriage of A. J. N. & J. MI&L Ws. ¢ ppearto answer this claim of paternltyYour court appearance

2d 99, 414 N.W2d 68(Ct. App. 1987). is:
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DAt ... defaultjudgment finding you to be the fathek defaultjudgment
TiN€: .« o o o will take efect 30 days after it is served or mailed to you at your
ROOM: a_ddresson file with the court, unless within those 30 days you

appearor your failure to have undgone a court—orderegenetic
Address. ... test. You need not appear at the time and place specified in the
If you do not appeathe court will enter a default judgmentsummonsf you complete the attached waiver of fiegtpearance

finding you to be the fatherA default judgment will takeffect statementnd deliver it to the court by the date specifiethim

30days after it is served on or mailed to you, unless within thosaiver of first appearance statement.

30days you present to titeurt evidence of good cause for failure 8. You must keep the clerk of court informed of yourrent

to appear If youplan to be represented by an attorryey: should address at all times.

contactthe attorney prior to the couappearance listed above. If (5r) WAIVER OFFIRSTAPPEARANCE. The waiver of first appear

youare unable to &ird an attorneythecourt will appoint one for ,cegtatement shall be attachiedthe summons. The waiver of

you only upon the blood tests showing that you areemotuded ;
asthe father and the probability of your being the father is less t f|rsltyat[;l%e%rl?onvg;gst%reﬂent shall be in boldface type and substan

99.0%. Appearance is not required if you complete the attache
waiver of first appearance statement and send it to the court at least WAIVER OF FIRST APPEARANCE

10 daysprior to the date of your scheduled appearance in this sum 1. | understand that by signing this waiver and agreeing to its
mons. termsl am not required to appear at the time and place specified

in the summons. If | do not sign this statement, | am required to

ggteda...., - (yean) appear at the time and place specified in the summons.
igned:.... ... - 2. I understand that | will be notified by the court of all future
G. H., Clerk of Circuit Court stagesin the proceeding and agree to appear at those stages. If |
or fail to appear at any stage, including a scheduled court-ordered
Petitioners Attorney genetictest, thecourt will enter a default judgment finding me to
State Bar No.: ... bethe father A default judgment will take &fct 30 days after it
Address: is served on or mailed to me, unless within those 30 days | present

. . . to the court evidence of good cause for my failure to appear or my
City, State Zip Code: .... failure to have undgone a court-ordered genetic test.

Phone No.: .... _ 3. | enter the following plea (check only one):

(59) Norice. The notice to respondent shall be attached to the | agree that | am the chitdfather

summons. The notice shall be in boldface type and substantially * .
the following form: .... | deny that | am the chiklfather

NOTICE TO RESPONDENT .... | agree that &m the child fathey subject to confirmation

. . . by a genetic test.
1. You have been named in a petition alleging paternity

. A . / If | enter a plea agreeing that | am the chifdthey a judgment
judgmentof paternity would legallylesignate the child as your ¢ o0 ity willbe entered against me. If | enter a plea denying
child, grant parental rights to you, create the right of mhen_tan&g?a“ am the childs father or a plea agreeing that | am the cild’
for the child, obligate you to pashild support until the child ¢oiner gihiect to a genetic test, | agree to ugder genetic test.
reacheghe age of 18, or the age of 19 if the child is enrolled full= 4 1h dth dth _ h had th
time in high school or its equivalent, and make your failure to pay ** me‘\sve read the summons and the notice or have had them

child support punishable by imprisonment aoatempt of court ! ) ) ] ) o

or as a criminal violation. 5. This waiver of first appearance statement is valid only if it
2. You have the right to be represented by an attortigyu 1S delivered to the court on or before ...

areunable to dbrd an attorneythe courtwill appoint one foryou 6. | will keep the clerk of court informed of my address at all

only if the results of one or more genetic tests show that you dt@es. The following is my current address:

not excluded as the father and that the statistical probabflity L

your being the father is less than 99.0%. In order to determine Street address and apartment number

whether you are entitletb have an attorney appointed for you,

you may call the following telephone number .....

3.You may request genetic tests which willlicate the proba
bility that you are oare not the father of the child. The courtor e
countychild support agency will order genetic tests on request by Pate Signature of Respondent
you, the state or any other partny person who refuses to take ~ (5W) ExCEPTION. Subsectiong5) to (5r) do not apply in an
court-orderedgenetic tests may be punished for contewfpt aﬁFlign brought by a man alleging himself to be the father of the
court. child.

4. The petitioner has the burden of proving by a clear and satis (6) DOCUMENT. The summons served dme respondent shall
factory preponderance of the evidence that ywe the father beaccompanied by a document, provided withoutgaduy the
However,if genetic tests show that you are not excluded as tbigrk of court, setting forth the percentage standard established by
fatherand that the statistical probability of your being the fath&he department under 49.22 (9)and listing the factors which a

is 99.0% or higheryou are rebuttably presumed to be the fathegourtmay consider under 867.25 (1m)
; f . History: 1979 c. 3521981 c. 3141983 a. 4471985 a. 291987 a. 27413 Sup.
5. The following defenses are available to you: Ct. Order 171 Ws. 2d xix (1992)1993a. 16, 481 1995 a. 2%s.7112 71135 9126

(@) That you were sterile or impoteattthe time of conception. (19); }995 a-b100404 417, 19|97 a-d35191 250, 1999 a. 92001 a. Glllog .
. . . ailureto object to personal jurisdiction prior to returning a completeditf o
(b) That you did not have sexual intercourse with the mOthﬁEtAppearance" form under sub. (5r) constituted a submissitTetoourts juris

of the child during the conceptive period as providesd881.395  diction and waiver of objection. Paternity of K.JI68 Wis. 2d 209483 N.W2d 588
(c) That another man did have sexual intercourse with tffg App- 1992).

motherof the child during the conceptive period. 767.456 Enlargement of time in a paternity proceed -
6. You have the right to request a jury trial. ing. The time for service of summons and petition und&®%.02

7. If you fail to appear at any stage of the proceeding, includii) in a paternity proceeding may eetended as provided in either
a scheduled court-ordered genetic test, the court will emtersub.(1) or (2):
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(1) Upon the petitionels demonstration of good causke tests. The tests shall be conducted in accordance witB%s48
courtmay without notice order one additional 60—day extensidrhe court is not required to order a person who has godera
for service of the summons and petition. genetictest under $19.225to submit to another genetic test under
(2) Thetime for service may be extended until the date tHBis subsection unless a party requests additional tests under s.
summonsand petition are actuaily served, if both of the following67-48(2).
apply: (3) At the first appearance, if a statemewknowledging
(a) There are reasonable grounds to believe that before the taternityunder s69.15 (3) (b) 1or 3. that was signed and filed
for service undes.801.02 (]_X)r SUb(l) expired the respondent befOfeAprll 1, 1998, is on flle, the court may enter an order for

knewthat the mother was pregnant and that the responant child support, legal custody or physical placement and, if the
bethe father respondentvho filedthe statement does not dispute his paternity

may enter a judgment of paternity

(b) (?ue dlfhgenhce was exer(l:llsed in gttempttogﬁerve the History: 1979 c. 3521983 a. 44%.34; Stats. 1983 s. 767.457987 a. 2%s.
respondentbefore he was actually served. 21361 2137d 2137¢ Stats. 1987 s. 767.458987 a. 403413 1993 a. 16481; 1995
History: 1983 a. 447 a.10Q 1997 a. 1912001 a. 61

Beforedismissing a petition without considering the merits, sub. (1m) requires the
i ; i trial court to conduct hearing to determine the chiébest interests . Paternity of
767'457d Time of first appe%raﬂc?d (1) The fII’SIF] appea(rj T.R.B.154 Ws. 2d 637454 N.W2d 561(Ct. App. 1990).
anceunder s767.458may not be held any sooner than 30 aySsyp. (1m) is constitutional. The court has an obligation to refuskote blood

afterservice or receipt of the summons and petition unless the pests if the tests may result in a determination thapénsonalleging his paternity

i i is thenatural father and that determination would not be in the best interest of the chil
tiesagree that the first appearance may be held sooner dren. Paternity of C.A.S161 Ws. 2d 1015468 N.W2d 719(1991).

(2) A first appearance of a respondent is not required if, at leas re Patemity of C.A:S. and C.D.S.: The New Status of Putative Fathers’ Rights
10days prior to the scheduled appearance, the respondent waivésconsin. 1992 WLR 1669.

his first appearance by filing a completed waiver of first appear
ance statement under7§7.455 (5r) 767.459 Appearance on behalf of deceased respon -

History: 1987 a. 271991 a. 313 dent. The personal representative or an attorney may appear for
a deceased respondent who is the alleged father whenever an
767.458 First appearance. (1) At thefirst court appearance appearancey the respondent is required.
wherethe respondent is present, the court shédkrm the parties  History: 1993 a. 481
of the following:

(a) A judgment of paternity lawfully designates the child as t
child of the respondent, granting parental rights taéspondent,
creating the right of inheritance for the child, obligatirige
respondento pay support until the child reaches the afgE8, and
making failure topay support punishable by imprisonment as
contemptof the court; ity

(b) If the respondent is unable tdatl counsel due to indi . . . . .
gency,and the petitioner is represented by a government attorney(2) On the basis of the information produced at the pretrial
unders.767.45 (1) (gpr(6) or the action is commenced on behalf€aring.the courtshall evaluate the probability of determining the
of the child by an attorney appointed unde7&7.045 (1) (c) existenceor nonexistence of paternity irtréal and shall so advise
counselshall be appointed for the respondent as provided intg‘.3 parties. On the basis of the evaluation, the court may arake

767.52and ch977, unless the respondekiowingly and volup  aPPropriaterecommendation for settiement to the partigbis
tarily waives the appointment of counsel; recommendatiomay include any of the following:

(c) Except as provided under sutm) and s.767.463 the (a) That the action be dismissed W_ith or without prejudice:
respondentnay request the administration of genetic tegtich (b) That the alleged father voluntarily acknowledge paternity
eitherdemonstrate that he is not the father of the child or whi@h the child.
demonstrate¢he probability that he is or is not the father of the (c) If the alleged father voluntarily acknowledges paternity of
child; the child, that he agree to the duty of support, the legal custody of

d) Except as provided in subdm) and(2) and s767.463 thechild, periods of physical placement of the child and other mat
the(cc))urt willporderpgenetic tests utgon)the réqLest of any party; 486 as determined to be in the best intere$tthe child by the

(e) The respondethtas the defenses that he was sterile orimp ourt. ) . .
tentat the time of conception, ltid not have sexual intercourse  (3) If the parties accept a recommendation madscaord
with the mother during a period 8 to 10 months prior to the birgficewith this section, judgment shall be entered accordingly
of the child,or that another man did have sexual intercourse with (4) If a party or the guardian ad litem refuses to accepta rec
the mother during that period of time. ommendation made under this section and genetic tests have not
(Im) In an action to establish the paternity of a child wias yet been taken, the court shall require the appropriate pésties
bornto a womarwhile she was married, where a man other thayibmitto genetic tests. After_ the genetic tests have been taken the
the womans husband alleges that he, not the husbantheis courtshall make an appropriate final recommendation.
child’s father a party may allege that a judicial determination that (5) If the guardian ad litem or any party refuses to accept any
aman other than the husband is the father is not in the best intefagl recommendation, the action shall be set for trial.
of the child. If the court or a circuit or supplemental court commis (6) Theinformal hearingnay be terminated and the action set
sionerunder s757.675 (2) (gXetermines that a judicial deter for trial if the court finds it unlikelythat all parties would accept
minationof whether a man other than thesband is the father is a recommendation in this section.

notin thebest interest of the child, no genetic tests may be orderedistory: 1979 c. 3521983 a. 4471987 a. 27Sup. Ct. Orderl41 Ws. 2d Xxxix

andthe action shall be dismissed. (1987);1987 a. 3551993 a. 4811995 a. 1002001 a. 61
. e . . Judicial Council Note, 1988:This section mandates pretrial hearings in paternity
(2) At the first appearance, if it appears from disight peti  proceedings. Under sub. (6), the informal hearing may be terminatsdtdodtrial
tion or afidavit of the childs mother or an allegefdther or from  if the judge or famély court dcomrr:]issioner fings it Lllgrlii;ely tf:)at( e;II ﬁrties wguld
: . accepia recommendation under this section and simjlarigler sub. (5), if the guar
Swom tesnmony()f the chllds_mother or an a“eged fathenat ian ad litem or any party refusesaocept the final recommendation. This amends
thereis probable cause to believe that any of the males named fi&s(1), to emphasize that this is an informal hearing before a judge, not a court in
hadsexual intercourse with the mother during a possible time ggFsionpr before a court commissioner and that, while the hearing may be on the
the childs conception. the court upon the request of an record,minutes alone are didient. [Re Order déctive Jan. 1, 1988]
p ! magr up q : y .Thetrial court may ordea putative father to a take blood test only after determining
party shall, order any of the named persons to submit to genetig pretrial hearing that paternity probably can be established at trial and that the

(p7.46 Pretrial paternity proceedings. (1) A pretrial
earingshall be held before the court or a circuit or supplemental

courtcommissioner under 857.675 (2) (g) A record or minutes

of the proceeding shall be kept. the pretrial hearing the parties

may present and cross—examine witnessegiest genetic tests

andpresent other evidence relevant to the determinatipatef
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establishmenof paternity is in the best interests of the child. State ex rel. Scottv (b) If the respondertimely files a completed waiver of first

Slocum,109 Ws. 2d 397326 N.W2d 118 (Ct. App. 1982). ; ;
Notwithstanding s. 804.12 (2) (a) 4., the trial court may find a party in civil co appearancestatement under §67.455 (5r) as provided in s.

temptfor refusing to submit to a blood test. Paternity 8T 120 Ws. 2d 328354 r767-457(2)1 and files the acknowledgment astipulation in con

N.W.2d 759(Ct. App. 1984). iunction with the waiver of first appearance statemenefore

Nothingin this section authorizes orderingrame change in the best interests o i i i
thechild in a paternity judgement. Sub. (2) (c) only authorizes a court to make se! Ee scheduled pretrlal hea”ng’ the reSpondent need not appear in

ment recommendations in pretrighroceedings if paternity is acknowledged.COUrtin the proceeding unless required to do so by the court.

Although s. 89.1%(0) (@) PVtOVidem{hChf’i;‘%ing a name according to an order In a (c) If the court approves the stipulation, the court shall enter
paternityaction, it does not providauthority to order a name change in a paterni A
actionwithout complying with the procedural requirements for a name change un%’é? order adjudicating the respondent to be the father as well as

s.786.36. Paternity of Noah J.23 Wis. 2d 768590 N.w2d 21(Ct. App. 1998). appropriateordersfor support, legal custody and physical ptace
ment. The orders shall either be served on the respondent or
767.463 Dismissal if adjudication not in child” s best mailedby regulay registered or certified mail to the last-known
interest. Except as provided in 867.458(1m), at any time in addres®f the respondent. The orders shall takectiponentry
anaction to establisthe paternity of a child, upon the motion ofif the respondent has so stipulated. If the respondent has not so
aparty or guardian ad litem, the court or circuit or supplemengtipulatedthe orders shall takefett 30 days after service 80
courtcommissioner under $57.675 (2) (g)nay with respect to daysafter the date on which the orders were mailed unless, within
aman, refuse to order genet&sts, if genetic tests have not yethattime, the respondent presents to the court evidence of good
beentaken,and dismiss the action if the court or circuit or suppleausewhy the orders should not takdegit.
mentalcourt commissionedetermines that a judicial determina  (3) Morion To Reopen. A default judgment, or a judgment
Flon Of Whether the man IS the father Of the Ch”d IS not In the b%onstipu|ation un|ess each party appeared persona”y before the
interestof the child. court at least one time during the proceeding, that is rendered

History: 1997 a. 1912001 a. 61 . . 2
A court may dismiss an action to establish the paternity of autiler this section underthis section and that adjudicates a petsdre the father of

only if the court has not yet ordered the parties to submit to genetic testing. Raﬁcﬁjh”d may be reopened:
A.J. v Norma . J. 2004 W1 470 Ws. 2d 384677 N.W2d 630 02-0469 (a) At any time upon motion or petition for good cause shown.

767.465 Default and stipulated judgments. (1) Jupc- (®) qun amotion under 8[_)6'07 . "
MENT WHEN PETITIONERFAILS TO APPEARORIS UNABLE TO PROCEED. (c) Within one year after the judgment upon motion or petition,
If a petitionerother than the state, fails to appear and plead on giceptthat a respondent may not reopen more than one default
dateset forthe pretrial hearing or the date set for the trial or if tHEdgmentor more tharone such stipulated judgment on a pasticu
stateis the petitioner and is unable to proceed ordtte set for 1ar case under this paragraph.

the pretrial hearing or the date set for thal, the court may enter ~ (4) ApPEAL. An appeal of @enial of the petition or motion to
ajudgment for the respondent dismissing the action, omtt®n reopenshall be to the court of appeals.

of the respondent or upon its own motion. 4Héslt01rg§ 51972 gbfgg-%g%lg-l ‘2!367119876631- 27403413 1989 a. 3156,212, 1993
. a.481 a. a. a.
(1m) JUDGMENT WHEN MOTHER FAILS TO APPEAR. Notwith- Therespondent must appear personally under sub. (2) (a). An atappgar

standingsub. (1), a court may enter an order adjudicating thenceis insuficient. Paternity of Tfany B.173 Ws. 2d 864496 N.W2d 71 (Ct.
allegedfather or man alleging that he is the fathter be the father App. 1993).
of the child under 267.51if the mother of the child fails to appear . .
atthe first appearance, unless the first appearance is not requi@é466 Motion to reopen judgment based on state -
unders. 767.457 (2) scheduled genetic test, pretrial hearing dPent acknowledging paternity . A judgment which adjuli
trial if sufficient evidence exists to establish the man as the fatt§@tesa person to be the father of a child and which was based upon
of the child. a statement acknowledging paternity that was signedfitedt

(2) JUDGMENTWHEN RESPONDENTFAILS TOAPPEAR. (a) Except beforeApril 1, 1998, mayif no trial wasconducted, be reopened

asprovided in sub(2m), if a respondent is the alleged father aanderany of the following urcumstan_cgs.

fails to appear at the first appearance, unless the first appearancd) At any time upon motion or petition for good cause shown.
is not required under $/67.457(2), scheduled court-ordered (2) Upona motion under 806.07

genetictest, pretrial hearing or trial, the court shall enter an order (3) Within one year after entry of the judgment upon motion
adjudicatingthe respondent to be the father and appropoiakers or petition.

for support, legal custody and physical placement. The ordergistory: 1987 a. 4131997 a. 191

shallbe either served on the respondent or mailed by regedar

isteredor certified mailto the last-known address of the respor767.47 Testimony and evidence relating to paternity

dent. The orders shall takefe€t 30 days after serviae 30 days (1) Evidencerelating to paternitywhether given at the trial or the
afterthe date on which the orders were mailed unless, wiithin pretrial hearing, may include, but is not limited to:

time, the respondent presents to the court or a circuit or supple (a) Evidence of sexual intercourse between the mother and
mentalcourt commissioneunder s757.675 (2) (gevidence of a|legedfather at any possible time of conception or evidence of a
good cause for failure to appear or failure to have upoiee a relationshipbetween the mother and alleged father at any time.

court—orderecgeqetic test. ) (b) An expert opinion concerning the statistical probability
(b) A default judgment may not be entered under @if  of the alleged fathés paternity based upon the duration of the
thereis more than one person alleged in the petition to be th@ther'spregnancy

father,unlessonly one of those persons fails to appear and all of (c) Genetic test results under 48.225 767.480r 885.23

the other male respondents have been excluded as the father .
(2m) JUDGMENT UPONSTIPULATION. (@) At any time after ser ch) Genetic test results under§.299 (6) (epr938.299 (6)

vice of the summons angktition, a respondent who is the allege - . .
fathermay with or without appearance in court and subject to the (¢) The statistical probability of the alleged fafisgpaternity
approvalof the court, in writing acknowledge that he has read aRgSedupon the genetic tests. o _
understandshe notice under §67.455 (5gpndstipulate that he ~ (€) Medical, scientific or genetic evidence relating to the
is the father of the child and for child support payments, legal ci@dlegedfathers paternity of the child based tests performed by
tody and physical placement. The court may not approve a stig¥perts.

lation for child support unless it provides for payment of chilg (f) All other evidence relevant to the issue of paternity of the
port determined in a manner consistent witi&7.250r 767.51  child, except as provided in sul§g), (2m) and(3).
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(Im) If the child was born in this state, the petitioskall (10) A record ofthe testimony of the child’'mother relating
presenta certified copy of the child’birth certificate or a printed to the childs paternitymade as provided under48.299 (8)or
copy of the record from the birth database of the stafistrarto  938.299(8), is admissible in evidence on the issue of paternity
the court, scthat the court is aware of whether a name has been(11) Bills for services or articles related to the pregnancy

insertedon the birth certificate as the father of the child, at the eghildbirth or genetic testing may be admitted into evidence and are

liest possible of the following: primafacie evidence of the costs incurred for such services or arti
(a) The initial appearance. cles.
i i History: 1979 ¢.352 1981 c. 205.2202 (20) (m)1981 c. 35%s.13, 17, 1983
(b) The p_retrlal hearing. a.447 1987 a. 4131989 a. 31122 212 1993 a. 395481; 1995 a. 2%.9126 (19)
(c) The trial. 1995a. 77 100, 275, 289, 404 1997 a. 27105, 191, 252, 1999 a. 185
(d) Prior to the entry of the judgment undev&7.51 It is not necessary fan alleged father to produce evidence of who the real father

) i X ) is in order to sustain a verdict of non—paterni8tate vMichael J. W210 Ws. 2d
(2) Testimonyrelating to sexual relations or possible sexuab? 565 N.w2d 179(Ct. App. 1997).

relations of the mother any time other than the possible time of
conceptiorof the child is inadmissible iavidence, unlessfeffed 767.475 Paternity procedures. (1) (a) Exceptas provided
by the mother in par (b), the court may appoint a guardian ad litem for the child
(2m) Medical and genetic information filed with the depart 2ndshall appoint a guardian ad litem faminor parent or minor
mentof health and family services or the court undéBs425 (1) Whois alleged to be a parent in a paternity proceeding unless the
(am)or (2) is not admissible to prove the paternity of the child.minor parent or the minor alleged to be fyarent is represented
(3) Exceptas provided in £67.48 (4)in an action against an PY @n attoney _ _ _ o
allegedfather evidence dered by him with respect to an identi ~_(b) The court shall appoint a guardian ad litem for the child if
fied man who is not subject to the jurisdiction of the court cocer® 767.045 (1) (apr (c) applies or if the court hamncern that the
ing that mars sexual intercourse with the mother at or about t§8ild’s best interest is not being represented.
presumptive time of conceptiai the child is admissible in evi (2) Presumptiorof paternity shall be as provided in831.39
denceonly after the alleged father has urgtere genetic tests and891.405and891.41 (1)
madethe results available to the court. (2m) If there is no presumption of paternity undeB@1l.41
(4) (a) No person may be prosecuted or subjected to any péh), the mother shall have sole legal custody of the child until the
alty or forfeiture for or on account of any testimony or evidenamurt orders otherwise.

givenrelating to the paternity of thehild in any paternity pro (3) Evidenceas to the time of conception may béeoéd as
ceeding.except for perjury committed in giving the testimony providedin s.891.395

(b) Theimmunity provided under pafa) is subject to the  (4) Discovery shall be conducteds provided in ch804,
restrictionsunder s972.085 exceptthat no discovery may be obtained later than 30 days before

(5) Exceptas provided in sulg6), upon refusal of any witness, the trial. No discovery may solicit information relating ttoe
including a party to testify under oath or produce evidence, theexualrelations of the mother occurring at any time other than the
courtmay order the witness to testify under oath and produee gwiobabletime of conception.
denceconcerning all relevant facts. The refuséla witness,  (5) The statute of limitations for commencing actions -con
includinga WltneSS who has I_mmunlt_y under s(#h), to obey an cerningpaternity is as provided in 893.88
orderto testify or produce evidence is a contempt of the court. (6) The respondent in a paternity action may be arrested as

(6) (8) Whenever the state brings the action to determipgovidedin s.818.02 (6)
paternitypursuant to an assignment unde¢&261 48.57 (3m) (7 Thecourt may appoint a trustee or guardian to receive and
(b) 2. or (3n) (b) 2, 49.19 (4) (h) 1or 49.45 (19) or receipt of managemoney paid for the support of a minor child.
benefitsunder s49.148 49.155 49.157or 49.159 the natural . N .

(7m) Thecourt shall give priority to an action brought under

mother of the child may not be compelled to testify about the ” -
paternityof the child if ithas been determined that the mother h%%767.45whenever theetition under s767.45 (S)indicates that

good cause for refusing toooperate in establishing paternity alematter was referred under48.299 (6) (apr 938.299 (6) (a)
provided in42 USC 602a) (26) (B) and the federal regulationd?Y & court assigned to exercise jqusdlctlon ur1der4$1&nd938
promulgatedpursuant to this statute, as of July 1, 1981, and pur (8) In all other matterspaternity proceedings shall be gov
suantto anyrules promulgated by the department which defirgrnedby the procedures applicable to other actiofectihg the
good cause in accordance with the federal regulations, as-autf@nily.

i i History: 1979 c. 3521981 c. 3911983 a. 4471989 a. 2121993 a. 4811995
rizedby 42 USC 602a) (26) (B) in efect on July 1, 1981. a.275 1%’97 2 1011099 3. 9

(b) Nothingin par (a) prevents the state from bringing an' a trust under sub. (7) is not restricted to cases in which the custadt is a
actionto determine paternity pursuant to an assignment undesmndthrift.Paternity of Tikker M.0.189 Ws. 2d 440525 N.W2d 793(Ct. App.
48.57(3m) (b) 2.0r (3n) (b) 2,49.19 (4) (h) 1or49.45 (19) or 3291)9.255(3 also Paternity ofikker M.O.199 Ws. 2d 186544 N.W2d 417(1996),
receiptof benefits under $49.148 49.155 49.157 or 49.159
whereevidence other than the testimony of thether may estab 767 477 Temporary orders. (1) At any time during the

lish the patgrnlty of the Chl.|d.. ) _ _ pendencyof an action to establish the paternity of a child, if
(7) Testimonyof a physician concerning the medical cireumgenetictests show that the alleged father isexatluded and that
stancef the pregnancy arttie condition and characteristics ofthe statistical probability of the alleged fatterparentage is
the child upon birth is not privileged. 99.0%or higher on the motion of a partshe court shall make an
(8) Theparty bringing an action for the purpose of determirappropriate temporary order for the paymenthofd support and
ing paternity or for the purpose of declaring the nonexisteficemay make a temporary order assignirgsponsibility for and
paternitypresumed under 891.4050r 891.41 (1)shall have the directingthe manner of payment of the chdiealth care expen
burdenof proving the issues involved by clear and satisfactosges.
preponderancef the evidence. (2) Before making any temporary order under s(b), the
(9) Wherea child is conceived by artificial insemination, thecourtshall consider those factors that the courtégiired to con
husbandof the mother of the child at the time of the conceptiosiderwhen granting a final judgment on the same subject matter
of the childis the natural father of the child, as provided in $f the court makes a temporary child suppoder that deviates
891.40Q from the amount of support that would be required by using the
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percentagetandard established by the department unde.22 (5) Thefees and costs for genetic tests performed upon any
(9), the court shall comply with the requirements afé%.25 (1n) personlisted under sul{1) shall be paid for by the county except
History: 1997 a. 1911999 a. 9 asfollows:

. . . . (a) Except as provided in p@), at the close of the proceeding
767.48 Genetic tests in paternity actions. (1) (a) The {necourt may order either or both parties to reimburse the county
courtmay and upon request of a party shall, require the child.the court finds that they have feient resources to pay the costs
mother,any ma_le for whon_1 there is probable_ cause to peheye thatknhe genetic tests.
hehad sgxual |ntercpurs¢mth the mothgr during a pos§|.ble time (b) If 2 or more identical series of genetic tests are performed
of the childs conception, or any male witness who testifies or Wlu on the same person, regardless whether the tests were
testify about hissexual relations with the mother at a possible ti Fleredunder this section or 49.2250r 767 458 (2)the court

of conception taubmit to genetic tests. Probable cause of SEXURall require the persorequesting the 2nd or subsequent series of

intercourseduring apossible time of conception may be estal o -
lishedby a suficient petition or didavit of the childs mother or t}g?ﬁ%gﬁ%’ for itin advance, unless the court finds that the person

an alleged fatherfiled with the court, omfter an examination li le witnegsr th f .
underoath of a party or witnesehen the court determines such  (6) Any party calling a male witnessr the purpose of testify

an examination is necessarjhe court is not required to order 419 that hehad sexual intercourse with the mother at any possible
personwho has undeone a genetic test unde#s.225to submit time of conception shall provide alither parties with the name

to another test under this paragraph unless a party requests giff 2ddress of the witness 20 days before the trial or pretrial hear
tional tests under suk2). ing. If a male witness is produced at the hearing for the purpose

i ... Statedin this subsection but the party calling the witness failed to
(b) Thegenetic tests shall be performed by an expert qualllf%ovidethe 20-day notice, the court may adjourn the proceeding

asan examiner of genetic markers present on the cells of the 2 the puroose of taki enetic test of the witness prior to hear
cific body material to be used for the tests, appointed by the cop theF;esFt)imony of tt?g ?Nitness if the court finds 'Phat the party
A report completed and certified by the court-appointed expg lling the witness acted in good faith.

stating genetic test results and the statistical probabilityhef . .
allegedfathet's paternity based upon the genetic tests is admiSﬁi (Z)toﬁgzsgg{tgzrr‘gltlif{‘:;rsd:;t déellrl t%?srtlseescggﬁ aware of their
ble as evidence without expert testimony and may be entered int. -~ | i i y

the recordat the trial or pretrial hearing if all of the following 191'St°ry' 1979 c. 3521983 a. 4471987 a. 271993 a. 4811995 a. 1001997 a.

apply: When initial blood tests excluded the alleged father and the state moved for addi

; i i iQpal tests under sub. (2), the trial court erred in denying the motion and dismissing
1.' At least 10 d_ayS_ be.fore the trial or pretna_l hearing, the paﬁ&]action under sub. (4Raternity of S. J. K132 Wis. 2d 262392 N.W2d 97(Ct.
offering the report filest with the court and notifies all other par app. 1936).

ties of that filing. Thechain of custodyor authentication, must be established prior to admission of

2. At least10 days before the trial or pretrial hearing, thg‘ggéfg?e?gem“b' (1) (b). Patemity of J. S. T35 Ws. 2d 820400 N.W2d 48(Ct

d_epartmenbr county child support agency unde5_3.53 (5)noti- Whenthe respondent failed to introduce evidence regattimgest, the trial court
fiesthe alleged father of the results of the genetic tests and thapragerly barred the respondent from attacking the test during clasingnent.
may object to the test results by submitting an objectiaariting Palgehzxt{g;t’\féiﬁl?s-l;i \;\iﬂsmlzsdsfjee jvzhser:\‘ .t\r/l\fezgrig:glu%iz).rneet the requirfanents
to the court no later than the day before the hearing. bloodtests under sub. (1) (b). Paternity of J.L1B1 Wis. 2d 566445 N.w2d 673

3. The alleged fatheafter receiving the notice under subd(Ct. App. 1989).

H i ; i If more than one set of blood test results are presented, the sub. (1m) presumption
2., does not Ob]eCt the test results in the manner prowded In th|(s,:"inapplicabltat ifthe statistical probability of only one test reaches the 99% level.

noticeunder subd2. Paternityof J.M.K.160 Ws. 2d 429465 N.W2d 833(Ct. App. 1991).
(1m) If genetic tests ordered under this section d©<225 Whenonly one potential father named by the mother is not excloyetbod tests,

; : 4:5Ub. (4) does not prevent showing that the mother on several occasions did not name
showthat the alleged father is not excluded and that the statlstﬁﬁ as a person with whom she had sex during-timeeptual period. Paternity of

probability of the alleged fath&s parentage i89.0% or higher Jeremy D.L177 Wis. 2d 551503 N.W2d 275(Ct. App. 1993).

the alleged father shall be rebuttably presumed to be theschildThatsub. (1m) applies only to children bom to a woman while she is married does
parent not violateprinciples of equal protection. Thomas M:RKimberly J.L.207 Ws. 2d
: 390, 558 N.W2d 897(Ct. App. 1996).

(2) Thecourt, upon request by a parshall order that inde A mere denial of intercourse, whencess during the conceptive period is estab

pendentests be performed by other expeslified as examin  lishedand no other potential fathers are identified, ificiaht torebut the presump
; e jon under sub. (1m) for purposes of preventing entry of a summary judgment of
ers of genetic markers present on the cells of the specific bogg?ernity. State vMichael J. W210 Wis. 2d 132565 N.W2d 179(Ct. App. 1997).

materialto be used for the tests. Additionebts performed by = Theterm “statistical probability” in suliZm) means the probability determined

other experts of the same qualificationsay be ordered by the by combining the results ail the diferent types of tests performed. Statilichael
J

W, 210 Wis. 2d 132565 N.W2d 179(Ct. App. 1997).
courtat the request of any party . A genetic test showing another man to be the natural father rebuts the presumption
(3) In all cases, the court shall determine the number and quabersub. (1m) and s. 891.41 that the spouse of the shildther is the fathgbut
ifi i equitableestoppel may be employed to preclude rebutting the presumption. The
ifications of the experts. . issueis whether the actions and inactions of the parties advocating the rebuttal of the
(4) Wheneverthe results ofjenetic tests exclude an allegedaharitalpresumption were so unfair as to preclude them from overcoming the public’

fatheras the father of the child, this evidence shall be con_clus@%ﬁfgg }ﬁg_fgggzawlfi%%w\?g ggsgg 4%@;“&_@52%‘25’5ggﬂgﬂ%g?m- Randy A. J.
ewdenc_eof nonpaternity and the court shall dismiss pagernity Fromhere to paternity: Using blood analysis to determine parenittags. WBB
actionwith respecto that alleged fathednWhenever the results of july 198s.

genetictests exclude any male witness frpossible paternifyhe

testsshall be conclusive evidence of nonpaternity of the mitle  767.50 Trial. (1) The trial shall be divided into 2 parts. The
ness. Testimony relating tsexual intercourse or possible sexudirst part shalldeal with the determination of paternityhe 2nd
intercourseof the mothewith any person excluded as a possiblpartshall deal with child support, legal custpggriods of physi
father,as a result of genetic test, is inadmissible as evidence. ¢l placement, and related issues. At the first part of thettral,
any party refuses to submit to a genetic test, this fact shall-be diginissue shall be whether the alleged or presumed father is or
closedto the fact finder Refusal to submit to a genetic tesfered is not the father of the mothsrchild, but if the child was born to

by the court is a contempt of the court for failure to produce ethe motherwhile she was the lawful wife of a specified man there
denceunder s767.47 (5) If the action was brought by the child’ shallfirst bedetermined, as provided in&91.39 the prior issue
motherbut she refuses to submit herself or the child to geneti€whether théhusband was not the father of the child. The first
tests,the action shall be dismissed. part of the trial shall be by jurgnly if the defendant verbally
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requests jury trial either at the initial appearance or pretrial-hear 1. Only one parent requests that the chilthme be changed,
ing or requests ary trial in writing prior to the pretrial hearing. or both parents request that the clsildame be changed but each
The court may direct, and if requested by either phefore the parentrequests a diérent name change.

introductionof any testimony in the partybehalf, shall direct the 2. The court finds that such a name change is in theshidt
jury, in cases where thereasjury, to find a special verdict as to interest.

any of the issues specified in this sect@rept that the court shall ¢y sectiori786.36does not apply to a name change under this
makeall the findings enumerated in27.51 (2)to (4). If the g, psection.

motheris dead, becomes insane, cannot be found within the juris . o .
diction, or fails to commence or pursue the action, the proceed; (4) (a) Subject to pab), liability for past support of the child

doesnot abate if any of the persons underez.45 (1)makes a Uhilbe limited to support for the period after the day on which the

motionto continue. The testimony of the mother taken at the p{)getltlon in the action under 867.45is filed, unless a party shows,

. f - . . i, the satisfaction of the court, all of the following:
trial hearing may in any such case be read in evidence if it is com . . .
petent relevant, and materialThe issues of child support, eus, 1+ 1hathe or she was induced to delay commencing the action
tody and visitation, and related issues shall be determined by f¥g2ny of the following:
courteither immediately after the first part of the trial or at a later @. Duress or threats.
hearingbefore the court. b. Actions, promises or representations by the offaety

(2) If ajury is requested under sib), the jury shall consist Uponwhich the party relied.
of 6 persons. No verdict is valid or received unless agreed to by c. Actions taken by the other party to evade paternity preceed
at least 5 of the jurors. ings.
History: 1979 c. 352.10; Stats. 1979 s. 767.50983 a. 27447, 1987 a. 27355, 2. That, after the inducement ceased to operate, he or she did

403 1993 a. 4812001 a. 38 . § ;
A preponderance of the evidence standard of proof in patesiipns meets due not unreasonably delay in commencing the action.

processequirements. Rivera Winnich,483 U.S. 5741987). (b) In no evenmay liability for past support of the child be
imposedfor any period before the birth of the child.

767.51 Paternity judgment. (1) Ajudgmentor order ofthe  (6) Sections767.24 767.245 767.263 767.265 767.267

court determlnlng the existence or nonexistent@aternity is 767.29 767.293 767.3Q 767.305 767.31 767.32and767.325

determinativefor all purposes. whereapplicable shall apply to a judgment or order under this
(2) Theclerk of court sha_lll file with the state registm'r_thin section.

30 days after the entry of a judgment or order determining-pater (7) The court may order the attorney for the prevailing party

nity, a report showing the names, dates and birth places of the chil@repare findings of fact, conclusions of law and a judgment for

andthe fatherthe social security numbers of the moiiather the approval of the court.

andchild and the maiden name of the mother on a form designatesistory: 1979 c. 3521983 a. 27192, 447; 1985 a. 291985 a. 31%.22; 1987

i i i a.27,37, 355,413 1989 a. 2121991 a. 391993 a. 4811995 a. 2%s.7115 7116
by the state registraalong with the fee set forth in89.22 (5) 9126(19); 1995 a. 100201, 279, 375, 404 1997 a. 2735, 191 1999 a. 92001 a.
which the clerk of court shall collect. 16,

(3) A judgment or order determining paternity shall contain Determininga fathets support obligation by applying percentage standards is
all of the following provisions: {/rc/appzré)ps%itg/égeplﬂ\}sz%hgcﬂeag\ég;n several households. Paternity of BS\A31
: is. . .
(a) An adjudication of the paternity of the child. Regardlessf whether a 15 yeald boys fathering of a child resulted from sexual
. . ssaullas defined in criminal lavthe trial court could find that intercourse and-par
(b) Orders for thde_gal CUStOdY of a_nd periods of phy_smagnthoodNere voluntary for purposes of imposing child support. Whether nonconsent
placementwith the child, determined in accordance with Ssa defense available to a putatiather in a paternity action has not been determined.
767.24 Paternityof J.L.H.149 Ws. 2d 349411 N.W.2d 273(Ct. App. 1989).
- . . Thereis nostatutory authority for an order requiring the mother to repay lying—in
(C) An order reqUIrlng_ either or bOth of tparents to contribute expensegaid by mgjical asstiystance, Patem(i:lty ong,LJMG Wis. 2d 3%6y4%/9 9
to the support of any child of the parties whdess than 18 years N.W.2d237(Ct. App. 1991).

old, or any child of the parties who is less than 19 years old if tgﬁ’l‘g{g%‘{‘éfa{,’;gmg gﬁ:ﬁ;‘g"ﬁ‘%ﬁ,\fl‘geg d”ggzaggb,\-l_(\ﬁ}zﬁ not ('ET.“XS&’ $100

child is pursuing an accredited courdénstruction leading to the 1993).
acquisition ofahigh school diploma or its equivalent, determined Summaryjudgment is inappropriate when the presumptive concejtiziod
in accordance with §67.25 unders. 891.395 does not apmnd there is no evidence establishing the period or
. T . . L. whenthere is an untested male whom a reasonable fact finder could conclude had
(d) A determination as to which parent, if eligible, stal/e intercoursewith the mother during theossible conceptive period. Paternity af/T

the right to claim the child as an exemption for federalpgax  lor R.T. 199 Ws. 2d 500544 N.W2d 926(Ct. App. 1996)95-2411

; A fathers lack of knowledge of a chilsexistence and resulting inability to visit
posesunderZG usC 151(C) (1) (B)' or as an exemption for Statedndprovide for the child may not be considered in deviating from the percentage stan

tax purposes under 1.07 (8) (b) dardsfor support. Support in a paternity action must be set exclusive of any marital

i ; opertylaw principles. Brad Michael L. zee D.210 Ws. 2d 438564 N.W2d 354
(e) Anorder requiring the father to pay or contribute to the regs;"ao5 “1097).

sonableexpenses dhe mothe's pregnancy and the chisdbirth, A courtdoes not have authority to create a child support obligation directly to an

n the fath ili r contri h xpenseagdultchild who has receivedtagh school diploma at the time that person commences
basedbn the fathes ability to pay or contribute to those expe Segnaction for support. Roberta Ja WLeroy W 218 Wis. 2d 225578 N.W2d 185

(f) An order requiring either or both parties to pay or contributesos).

to thecosts of the quardian ad litem fees. genetic tests as providedpthingin this section authorizes orderingiame change in the best interests of
9 9 P %echild in apaternity judgement. Although s. 69.15 (1) (a) provides for changing

in s.767.48 (5)and other costs. aname accordingp an order in a paternity action, it does not provide authority to

iri i i dera name change in a paternity action without complying wittptbeedural
(g) An order requiring either party to pay or contribute to th(rgquirementsfor a name change under s. 786.8&aternity of Noah J.M223 Wis.

attorneyfees of the other party 20 768 590 N.W2d 21(Ct. App. 1998). . _
(3m) (a) Upon the request of both parents, the court shallt Pe e LG e e e Centare « Conners.
includein the judgment oorder determining paternity an orderpoowi App 202,238 Ws. 2d 636818 N.W2d 194 Hier '
changingthe name of the child to a naragreed upon by the par  HSS80: New Rules for Chil@upport Obligations. Hickeys. Law April, 1995.
ents. Which Came First? The Serial Family Payer Formula. StansisyLaw April,

. . . . 1995.
. (b) Except as prOVIdEd.m péa), the g:ourt may include |t_h1e Wisconsin’s Custody Placement and Paternity Reform Legislatioalther.
judgmentor order determining paternity an order changing thgis.Law. April 2000.

surnameof the childto a surname that consists of the surnames of

both parents separated by a hypheiif oneor both parents have 767.52 Right to counsel. (1) At the pretrial hearing, dhe
morethan one surname, of one of the surnameswcifi parent sep trial and in any further proceedings in aogternity action, any

aratedby a hyphen, if all of the following apply: party may be represented by counsel. If the respondent is indigent
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andthe state is the petitioner under&7.45 (1) (g)the petitioner maritalchild as if he or shkad been born during the marriage of

is represented by a government attorney as providedBvs45 the parents; and this section shall be taken to apply to all cases
(6) or the action is commenced on behalf of the child by an attgrior to its date, as wells those subsequent thereto but no estate
ney appointed under §67.045 (1) (c)counsel shall bappointed alreadyvested shall be divestéy this section and s865.05to

for the respondent gwovided in ch977, and subject to the limita 765.24and852.05 Theissue of all marriages declared void under
tionsunder sub(2m), unless the respondent knowingly and-volthe law shall, nevertheless, be marital issue.

untarily waives the appointment of counsel. History: 1979 c. 3%s.48, 92 (2) Stats. 1979 s. 765.25979 c. 352Stats. 1979

(2) An attorney appointed under sigb) who is appearing on S /8/-001981 ¢. 314.146 1983 a. 4471985 a. 315
behalfof a party in a paternity action shall represent that pary7.62 Voluntary  acknowledgment of paternity
subjectto the limitations under sui2m), in all issues and pfo (1) CoNCLUSIVE DETERMINATION OF PATERNITY. A statement
ceedingsrelating to the paternity determination. The appointegtknowledgingpaternity that is on file withhe state registrar
attorneymay not represent the party in any proceeding relatingdaders.69.15 (3) (b) 3after the last day on which a person may
child support,legal custodyperiods of physical placement ortimely rescind the statement, as specified B8s15 (3m)is a con
relatedissues. clusivedetermination, which shall be of the sanfeafas a judg

(2m) Representatioby an attorney appointed under s(). ment,of paternity
shallbe provided only after the results of aggnetic tests have  (2) Rescission OF ACKNOWLEDGMENT. (&) A statement
beencompleted and only if all of the results fail to show that thgcknowledgingpaternity that is filed with the state registrar under
allegedfather is excluded and fail to givise to the rebuttable pre s.69.15 (3) (b) 3may be rescinded as provided it68.15 (3m)
sumptionunder s767.48 (1mYhat thealleged father is the father by a person who signed the statement as a parent of the child who
of the child. is the subject of the statement.

(3) This section does not prevent an attorney responsible for (b) If a statement acknowledging paternity is timely rescinded
support enforcement under52.53 (6) (ajr any other attorney asprovided in $69.15 (3m) a court or circuit court commissioner
employedunder s49.220r59.53 (5)from appearing in any pater maynot enter an order specified in s(#). with respecto the man
nity action as provided under&57.45 (6) who signed the statement as the father of the child unless the man

History: 1979 c. 3521983 a. 271987 a. 3551989 a. 311993 a.16 481, 1995 s adjudicated the child'father using the procedures set forth in
a.27, 100, 201, 404, 1997 a. 35191 ot 767 4510 767 60

A paternity respondent does not have a constitutional togtfiective assistance
of counsel. A paternity action is not a criminal prosecution. Paternity &. P58 (3) ACTIONSWHEN PATERNITY ACKNOWLEDGED. (a) Unless the

Wis. 2d 712463 N.Wzd 403(Ct. App. 1990). statementicknowledging paternity héreen rescinded, an action
767.53 Paternity hearings and records; confidential affectingthe family concerning custogdghild support or physical

. . . . : ; lacementrights may be brought with respect to persons who,
ity. Any hearing, discovery proceeding or trial relating to patep- respectgto a chil)c/i jointly s?gned afiled vF\)/ith the gtate regis
nity determination shall be closed to any person other than th ré?under $69.15 (S)Y(b) 3as parents of the child a statement
necessaryo the action or proceeding. Any record of pending pr cknowled g'in gbaternity
ceedingsshall be placed in a closed file, except that: A . . . e

(1) Accessto the record of angending proceeding involving (b) Except aprovided in s767.045 in an action specified in

the paternity of the same child shall be allowed to all of the fellovgﬁgr(;gﬁaedcﬁgr;%?tﬂécggiéogrr]tdcgrgw';;'g g;igrggyd%%pgg“

Ing: . litem for a party who is a minpunlesshe minor party is repre
(@) The childs parents. _ . sented by gn aﬁtorney ° PRy IS TEp
(b) The parties to that proceeding and their attorneys or thelr(4) ORDERS WHEN PATERNITY ACKNOWLEDGED. In an action
authorized representatives. undersub.(3) (a) if the persons who signed and filed the state
(c) If thechild is the subject of a proceeding under4or  mentacknowledging paternity as pareofsthe child had notice
938 all of the following: of the hearing, the court or circuit court commissioner shake
1. The court assigned to exercise jurisdiction under4s. anorder that contains all of the following provisions:
and938in which the proceeding is pending. (a) Orders for the legal custody of and periods of physical
2. The parties to the proceedingder ch48 or938and their placementwith the child, determined in accordance with s.
attorneys. 767.24
3. The person undes. 48.09or 938.09who represents the  (b) An order requiring either or both of the parentsdotrib-
interestsof the public in the proceeding under éB.or 938 ute to the support of any child of the parties who is less f&an
4. A guardian ad litem for the child and a guardiatitem Yearsold, or any child of the partiagho is less than 19 years old
for the childs parent. if the child is pursuing an accredited course of instruction leading

do the acquisitiorof a high school diploma or its equivalent, deter
minedin accordance with §67.25

(c) A determination as to whigbarent, if eligible, shall have
theright to claim the child as an exemption for federal gax
posesunder26 USC 151(c) (1) (B), or as an exemption for state
tax purposes under 1.07 (8) (b)

5. Any governmental or social agency involved in the pr
ceedingunder ch48 or 938

(2) Theclerk of circuit court shall provide information from
courtrecords to the department unde5%.40 (2) (p)

(3) Subjectto s.767.19 a record of a pagtroceeding is open

to public |nsp(_act|on if all of Fhe foI_Iowmg apply: . (d) An order requiring the father to pay or contribigt¢he rea

(2) Paternity was established in the proceeding. sonableexpenses dhe motheis pregnancy and the chidbirth,

(b) The record is filed after May 1, 2000. basedon the fathes ability to pay or contribute to those expenses.

H(_C) The record relates to a post-adjudication issue. (e) An order requiring either or both partiespy or contribute
20L|§t7()éy40¢11:917§9c7' 3_582&29523 fliégggl_%% a. 291995 a. 2%.9126(19), 1995 a.  tg the costs of the gggrdlap ad litem fees and other costs.

(f) An order requiring either party to pay or contribute to the

767.60 Determination of marital children. In any case attorney fees of the other party
wherethe father and mother of any nonmarital child shall enter (4m) LiABILITY FOR PAST SUPPORT. (a) Subject to panb),
into a lawful marriage or a marriage which appears and thigbility for past suppomf the child shall be limited to support for
believeis lawful, excepwhere the parental rights of the mothethe period after the day on which the petition, motion or order to
wereterminated prior thereto, that child shall thereby becomeshow cause requesting support is filed in the action for support
marital child, shall be entitled to a change in birth certificatder undersub.(3) (a) unless a party shows, to the satisfaction of the
s.69.15 (3) (b)and shall enjoy all the rights and privilegesaof court, all of the following:
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1. That he or she was induced to delay commencing the actiificate. Nopaternityaction may thereafter be brought against the

by any of the following: manwith respect to the child.
a. Duress or threats. (6) AppLicABILITY. (a) This section does not apply unless all
b. Actions, promises or representations by the otiaety ©f the following apply to the statement acknowledgpagernity:

uponwhich the party relied. 1. The statement is made on a form prescribed by the state reg
c. Actions taken by the other party to evade proceedinigérarfor use beginning on April 1, 1998. _

undersub.(3) (a) 2. The statement was signed and filed on or after
2. That, after the inducement ceased to operate, he or shethéi! 1, 1998. ) ] ]

not unreasonably delay in commencing the action. 3. The statement contains an attestatiguse showing that

both parties, before signing the statement, received oral and writ
tennotice of the legal consequences of rtkts and responsibili
tiesarising from and the alternatives to, signing the statement.
a (b) Parties who signed and filed a statement acknowledging
ternitybefore April 1, 1998, may sign and file a nstattement
at fulfills the requirements under pdr). Such a statement
supersedeany statement previously filed with the state registrar
andhas the décts specified in this section.

(c) The noticerequirements under 69.15 (3) (b) 3apply to
dgls section beginning with forms fahe acknowledgment of
paternity that are prescribed by the state registiam
April 1, 1998.

(b) In no evenmay liability for past support of the child be
imposedfor any period before the birth of the child.

(5) VOoIDING DETERMINATION. (a) A determination of paternity
that arisesunder this section may be voided at any time upon
motion or petition stating facts that show fraud, duress or am
take of fact. Except for good cause shown, any oreetered
undersub.(4) shall remain in ééct during the pendency of a pro
ceedingunder this paragraph.

(b) If a court in a proceeding under fa) determines thahe
manis not the father of the child, the court shall vacate any or
enteredunder sub(4) with respect to the man. Tleeurt or the
county child support agency under39.53 (S)shall notify the History: 1993 a. 4811995 a. 1001997 a. 1911999 a. 92001 a. 1661

stateregistrarin the manner provided in69.15 (l) (b)tO remove Wisconsin’s Custody Placement and Paternity Reform Legislationalther.
the mans name as the father of the child from the childith cer  wis.Law. April 2000. Y Y ’
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