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CHAPTER 908
EVIDENCE — HEARSAY

908.01 Definitions. 908.05 Hearsay within hearsay
908.02 Hearsayrule. 908.06 Attacking and supporting credibility of declarant.
908.03 Hearsay exceptions; availability of declarant immaterial. 908.07 Preliminary examination; hearsay allowable.

908.04 Hearsay exceptions; declarant unavailable; definition of unavailability 908.08 Videotaped statements of children.
908.045 Hearsay exceptions; declarant unavailable.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed Sub.(4) (a) 3. applies to statements of identification made soon after perceiving
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The  thesuspect or his or her likeness in the identification process. SiAt#iamson,
court did not adopt the comments but ordeed them printed with the rules for 84 Wis. 2d 370267 N.w2d 337(1978).
information purposes. Statementsinder sub. (4) (b) 5. are discussed. gBesn v State 85 Ws. 2d595

271N.W.2d 386(1978).
908.01 Definitions. The following definitions applyjnder A robbets representation that a bottle contained nitroglycerine was admissible
this chapter' undersub. (4) (b) 1. to prove that the robber was armed with a dangerous weapon.
) B . Beamonv. State 93 Wis. 2d 215286 N.W2d 592(1980).

) (1) STaTEMENT. A “statement’is (a) an Or.al. Or written asser A prior inconsistent statement by a witness at a criminal trial is admissible under
tion or (b) nonverbal conduct of a person, if it is intendgthe  sub. (4) (a) 1. as substantive evidencege¥ v State 96 Ws. 2d 372291 N.w2d

person as an assertion. 850(1980),94-0822 _ _ , ‘
2) D A “decl - h k Theadmission of a statemeny a deceased co—conspirator did not violate the right
( t) ECLARANT. eclarant” is a person who makes a stat&y confrontation and was within sub. (4) (b) 5. StaBarcey103 Ws. 2d 152307
ment. N.W.2d 612(1981).
(3) Hearsay. “Hearsay” is a statement, other than one madeTestimonyas to a conversation in which the defendant was accused of randder

: . . ; ; did not deny it was admissiblender the adoptive admissions exception under sub.
by the declarant while testifyinat the trial or hearing, fefred in (4) (b) 2. StateMarshall,113 Wis. 2d 643335 N.W2d 612(1983).

evidenceto prove the truth of the matter asserted. The statement o& coconspirator under sub. (4) (b) 5. may be admitted without

(4) STATEMENTS WHICH ARE NOT HEARSAY. A statement is not proof of the declarars’ unavailability or a showing of particular indicia of reliability;
hearsay if: the court must determine whether circumstances exist warranting exclusion. . State v
o . . Webster,156 Ws. 2d 510458 N.W2d 373(Ct. App. 1990).
(a) Prior statement by witness. The declarant testifies at the A confession made in Spanish to a detestilie took notes and reported in English

trial or hearing and is subject to cross—examination concerning tgadmissible under sub. (4) (b). Statéwoyo,166 Ws. 2d 74479 N.w2d 549

statementand the statement is: (Ct. App. 1991). _ _
. . . Rule901.04 (1) permits an out—of-court declaration by a paeleged cocon
1. Inconsistent with the declarastestimonyor spiratorto be considered by the trial court in determining whether there was a-€onspir

- . . pp. 1992).
rebut an EXpress or Imp“@mageagamSt the declarant of recentA Whena person relies on a translator for communication, the statementdrahthe

fabricationor improper influence or motive, or lator are regraded as the spea&dor hearsay purposes. Stat®atino,177 Ws. 2d
3. One of identification of a person masigon after perceiv 348 502 N.Ww2d 601(Ct. App. 1993).
ing the person; or Theadmissibility of one inconsistent sentence under sub. (4) (a) 1. does not bring

L. ) the declarang entire statement within the scope of that rulékré¥t v Toys “R” Us,
(b) Admission by party opponent. The statement is fered  179wis. 2d 297507 N.Ww2d 130(Ct. App. 1993).

againsta party and is: While polygraph tests aieadmissible, post—polygraph interviews, found distinct

; f R bothas to time and content from the examination that preceded them and the state
1. The party$ own statement, in either the pastmdlwdual mentsmadetherein, are admissible. StateJoehnson193 Wis. 2d 382535 Wis. 2d

or a representative capagityr 441(Ct. App. 1995). See also Statédreer 2003 WI App 12,265 Ws. 2d 463666
2. A statement of which the party has manifested the gartj!-W.2d518 01-2591 _
adoptionor belief in its truth, or Theremust be facts that support a reasonable conclusion that a defendant has

i “embracedhe truth” of someone elsestatement as a condition precedeffitiging
3. A statement by a person authorized by the partgake anadoptive admission under sub. (4) (b) 2. StaRogers196 Wis. 2d 817539
a statement concerning the subject, or N.W.2d 897 (Ct. App. 1995)94-1912 ) ] .
. Statementsnade by a prosecutarot under oath, in a prior proceeding maygae
4. A statement by the paryagent or servant concerning &jgered admissions if: 1) the courtinvinced the prior statement is inconsistent with
matter within the scope of the agemtbr servang agency or thestatement at theter trial; 2) the statements are the equivalent of testimonial state
i i i i ments;and 3) the inconsistency is a fair one and an innocent explanation does not
employmentmade during the eX_IStence of the relat_lonshlp, c)rexist. State v Cardenas—Hernandez]4 Ws. 2d 71 571 N.W2d 406(Ct. App.
5. A statement by a coconspirator of a party during the coursgy).
andin furtherance of the conspiracy A party’s use of amut-of-court statement to show an inconsistency does net auto

History: Sup. Ct. Order59 Ws. 2d R1, R220 (1973),991 a. 31 matically give the opposing party the right to introduce the whole statement. Under

A witnesss claimed nonrecollection of a prior statement may constitute inconsi§i€rule of completeness, tiveurt has discretion to admit only those statements nec
tenttestimony under sub. (4) (a) State vLenarchick74 Wis. 2d 425247 N.w2d ~ essaryto provide context and prevetistortion. State.\Eugenio219 Ws. 2d 391
80 (1975). 579N.W.2d 642(1998).

Prior consistent statements can be introduced: 1) to rebintied or express 10 Use a prior consistent statement under sub. (4) (a) 2., the proponeshawist
chargethat the testimony was recently fabricated or was the product of improgat the statement predated the alleged recent fabrication and that theem was
motive or influence; or 2) if the testimony concerns the identification of a person a@gpresr implied chage of fabrication at trial. Arsine Cascade Mountain, In223
a prior statement of identification was made soon #ftperception of the the indi  Wis. 2d 39 588 N.W2d 321(Ct. App. 1998).
vidual. Green vState,75 Ws. 2d 631250 N.W2d 305(1977). Althoughs. 907.03 allows an expert to base an opinion on heérdags not trans

Whena defendant implied that the plaifitiecently fabricated professed belief form the testimony into admissible evidence. The court must determinetiden
thata contract did not exist,fimancial statement that showed the plairgihonbelief ~underlyinghearsay may reach the trier of fact through examination of the expert, with
in theexistence of the contract was admissible under sub. (4) (a) 2. Gevasby, cautioninginstructions, and when it muse excluded altogetheState v\Watson,
75Wis. 2d 660250 N.W2d 319(1977). 227 Wis. 2d 167595 N.W2d 403(1999).

Under sub. (4) (b) 4., there is nequirement that the statement be authorized by Whena criminal defendant objects to testimony of his or her out of court statement
theemployer or principal. Mercurdo €ounty of Milwaukee82 Wis. 2d 781264  asincompleteor attempts to cross—examine the witness on additional parts of the
N.W.2d 258(1978). statementthe court must make a discretionary determination regarding complete

Undersub. (4) (b)L., any prior out-of-court statements by a pavtyether or not nessas required bigugenio. Additional portions of the defendasitatement are not
made “against interest,” is not hears&fate vBenoit,83 Wis. 2d 389265 N.w2d  inadmissiblesolely because the defendant chooses not to teStiife vAnderson,
298(1978). 230Wis. 2d 121600 N.W2d 913(Ct. App. 1999).
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An “assertion” under sub. (1) is an expression of a fact, condition, or opinion. (6m) HEALTH CAREPROVIDERRECORDS. (@) Definition. In this
Nothingis an assertion unless intended to be oneingtruction to do something is s : ” :
notan assertion wheoffered to prove that the instruction was given and to explaiﬁUbseCt'on’ health care pr?_‘"der means a massag_e therapISt or
theeffect on the person to whom the instruction was given, but an expression of a fa@dyworkerissued a certificate under c#60, a chiropractor
opinion, or condition that is implicit irthe words of an utterance, as long as thgicensedunder ch446, a dentist licensed under ei7, aphysk

speakeintended to express that fact, opinion, or condition is an assertion. Fhe bur . l d der g health id
denis on theparty claiming that an utterance contains an implicit assertion to shéd@n assistant licensed under @38 or a health care provider as

thata particular expression of fact, opinion, or condition was intended by the speakkgfinedin s.655.001 (8)

Statev. Kutz, 2003 WI App 205267 Ws. 2d 531671 N.W2d 660 02-1670 b) Authenticati it A todi th
Theexistence of a conspiracy under sub. (4) (b) 5. must be shown by a preponder( ) u ,en Ication WI ness unneces_sary' Ccusto Ia_n oother

anceof the evidencéy the party dering the statement. Bourjaily United States, qualified withess required by sulb) is unnecessary if the party

483U.S. 171(1987). who intends to der health care provider records into evidence at

Undersub. (4) (b) 4., a party introducing the statement of an agent as the admissij i i
of a principal need not show that the agent had authtorgpeak for the principal. athial or hearmg does one of the fOHOWIng at least 40 days before

Therule only requires that the agesgtatement concern “a matter within the scopdhe trial or hearing:

e e et et s oo v st L SeTves upon all appearing partesaaourate, legible and
ments,Jlg%g'WLR 577 (1988). 9 P ¥ ompleteduplicateof the health care provider records for a stated

periodcertified by the record custodian.

908.02 Hearsay rule. Hearsay is not admissible except as 2. Notifies all appearing parties that an accurate, legible and

providedby these rules or by other rules adopted by the supreommpleteduplicateof the health care provider records for a stated

courtor by statute. periodcertified by the record custodian is available for inspection
History: Sup. Ct. Order59 Wis. 2d R1, R248 (1973). andcopying during reasonable businéssgirs at a specified loca

Therule of completeness requires that a statement, including otherwise inadmiﬁsn within the county in which the trial or hearing will be held
ble evidence including hearsdye admitted in its entirety when necessary to explain 2 . :
an admissible portion of the statemenThe rule is not restricted to writings or  (C) Subpoena limitations. Health care provider records are
az%ogfedsmemems- State Sharp180 Ws. 2d 640511 N.W.2d 316(Ct. App. g bjectto subpoena only if onaf the following conditions exists:

Prisonerdisciplinary hearingsre governed by administrative rules that permit 1. The health care provider is a party to the action.
consideratiorof hearsay evidence. State ex rel. OrtegdaCaughtry221 Ws. 2d

376,585 N.W2d 640(Ct. App. 1998). 2. The subpoena is authorized by an ex parte order of a judge
As long as motive and opportunity have been shown and there is also seme 84 cause shown and upon terms.

denceto directly connect a 3rd person to the crime gbdy which is not remote in £ | horized f

time, place, or circumstances, the evidence should be admissible. .Satapp, 3. If upon a properly authorized request of an attqrtiey

2003WI 121,265 Ws. 2d 278666 N.W2d 881 00-2590 healthcare provider refuses, fails or neglects to supply within 2

A mechanistic application of the law of hearsay should not defeat a defendafy i i i i i
right to obtain a fair trial through the presentation of reliable hearsay evidEmee. Bhsmgsshys a Ieglble certified dupllcate of its records for the fees
dencethat qualifies for admission under an exception to the hearsay rule, and is eastablishedinder par(d).

calto the defense implicates constitutional rights direcflycéing theascertainment
of guilt and should be admitted un@@hambersv. Mississippi, 410 U.S. at 302. State (d) Fees. After December 312002, the department of health

v. Knapp, 2003 W1 121265 Wis. 2d 278666 N.W2d 881 00-2590 and family services shall, by rule, prescribe uniform fees that are
basedon an approximation of actual costs. Tées, plus applica
908.03 Hearsay exceptions; availability of declarant ble tax, are the maximum amount tlzelealth care provider may
immaterial. The following are noéxcluded by the hearsay rule chargefor certified duplicate patient health care recortise rule
eventhough the declarant is available as a witness: shallalso allow the health care provider to gjeafor actuapost

(1) PRESENT SENSE IMPRESSION. A statement describing or ageor other actual delivery costs. For duplicate patient health care
explainingan evenior condition made while the declarant wagecordsand duplicate X-rayeports or the referral of X-rays to
perceivingthe event or condition, or immediately thereafter ~anotherhealth care provider that are requested before.commence

(2) EXCITED UTTERANCE. A statement relating to a startlingMentof an action, s146.83 (1) (band(c) and(3m) applies.

eventor condition madevhile the declarant was under the stress CrossReference: See also cthFS 17, Wis. adm. code.
of excitement caused by the event or condition. (7) ABSENCEOFENTRY IN RECORDSOF REGULARLY CONDUCTED

(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDI- ACTIVITY. Evidence that a matter is not included in the memo
TION. A statement of the declaraithen existing state of mind, "andareports, records or data compilations, in any form, of a reg
emotion, sensation, or physical condition, such as intent, plajary conducted activityto prove the nonoccurrencermnexis
motive, design, mental feeling, pain, and bodily health, but r?bqnce of the matterif the matter was of a k_|nd of which a
including a statement of memory or belief to prove the fadiemorandumreport, record, or data compilation was regularly
rememberear believed unless it relates to the execution, revodg@deand preserved, unless the sources of information or other
tion. identification. or terms of declaragtvill. circumstanceindicate lack of trustworthiness.

(4) STATEMENTS FOR PURPOSESOF MEDICAL DIAGNOSIS OR (8) PuBLIC RECORDSAND REPORTS. Records, reports, state
TREATMENT. Statements mader purposes of medical diagnosisments,or datecompilations, in any form, of publicfafes or agen
or treatment and describing medical hisiavy past or present Ci€S;setting forth (a) the activities of thefioe or agencyor (b)
symptomspain or sensations, or the inceptmrgeneral charac Mattersobserved pursuant to duty imposed by, lam(c) incivil

ter of the cause or external source thereof insofar as reason&§§esand against the state in criminal cases, factual findings
pertinentto diagnosis or treatment. resulting from an investigation made pursuant to authority

(5) RECORDEDRECOLLECTION. A memorandum or record con grantedby law unless the sources of information or other circum

cerninga matter about which a witness once had knowledge [ifgncesndicate lack of trustworthiness. _

now has insuficient recollection to enable the witness to testify (9) RECORDSOF VITAL sTaTisTICS. Records or data compila
fully and accuratelyshown to have been made when the mattéens,in any form, of births, fetal deaths, deaths, or marriages, if
wasfreshin the witness memory and to reflect that knowledgehe report thereof was made to a publifiasf pursuant to require
correctly. mentsof law.

(6) RECORDSOF REGULARLY CONDUCTEDACTIVITY. A mema (10) ABSENCE OF PUBLIC RECORD OR ENTRY. To prove the
randum,report,record, or data compilation, in any form, of actsabsencef a record, report, statement, or data compilation, in any
events,conditions, opinions, or diagnoses, made at or near flesm, or the nonoccurrence or nonexistence of a mattehath
time by, or from information transmitted bg person with knowl arecord, report, statement, or data compilation, in any form, was
edge,all in the course of a regularly conducted actj\atyshown regularlymade and preserved by a publificef or agencyevi
by the testimony of the custodian or other qualified witness, unlefncein the form of a certificatioin accordance with ©09.02
the sources of information or other circumstances indicate lackaf testimony that diligent search failed tisclose the record,
trustworthiness. report,statement, or data compilation, or entry
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(11) ReCORDSOF RELIGIOUS ORGANIZATIONS. Statements of munity, concerning a persabirth, adoption, marriage, divorce,
births, marriages, divorces, deaths, whether a child is marital death, relationship by blood, adoptiomr marriage, ancestry
nonmarital,ancestryrelationship by blood, marriage or adoptionwhetherthe person is a marital bonmarital child, or other similar
or other similar facts of personal or family histargntained in a fact of this personal or family histary

regularlykept record of a religious ganization. (20) REPUTATION CONCERNING BOUNDARIES OR GENERAL HIS-

(12) MARRIAGE, BAPTISMAL, AND SIMILAR CERTIFICATES. State  Tory. Reputatiorin a communityarising before the controversy
mentsof fact contained in a certificate that the maker performegsto boundaries of or customsedting lands in the community
amarriage or other ceremony or administered a sacrament, made reputation as to events of general history important to the
by a member of the clgy, public oficial, or other person autho communityor state or nation in which located.
rized by the rules or practices of a religiougamization or byaw (21) REPUTATION AS TO CHARACTER. Reputation of a pers@’

to perform the act certified, and purporting to have been issuedaractemmong the persomassociates or in the community
thetime of the act or within a reasonable time thereafter (22) JUDGMENT OF PREVIOUSCONVICTION, Evidence of a final

(13) FamiLy RECORDS. Statements of fact concerning persongj, o ment entered after a trial or upon a plea of gutiiyt not upon
or family history contained in family Bibles, genealogies, charty, jjoa 'of no contest, adjudging a person guilty of a felony as
engravingson rings, inscriptions on family portraits, engravingyefinedin ss939.60and939.62 (3) (b)to prove any fact essential
onurns, crypts, or tombstones, or the like. to sustain the judgment, but not including, whefered by the

(14) RECORDSOFDOCUMENTSAFFECTINGAN INTERESTIN PROP  statein a criminal prosecution for purposether than impeaeh
ErTY. The record of a document purporting to establisaffect ment judgments against persons other than the accusecpefihe
an interest in propertyas proof_of the content of the orlglnaldencyof anappeal may be shown but does nfgfadmissibility
recordeddocument andts execution and delivery by each person 423) JUDGMENT AS TO PERSONAL FAMILY OR GENERAL HISTORY,

by whom it purports to have been executed, if the record is a recqr :
of a public ofice and an applicable statute authorized the recor§RBOUNDAR".ES' Judgments as proof of matters of_personal, f_amlly
r general historyor boundaries, essential to the judgment, if the

ing of documents of that kind in thatfice. samewould be provable by evidence of reputation.

(15) STATEMENTS IN DOCUMENTS AFFECTING AN INTEREST IN o
PROPERTY. A statement contained in a document purporting {o (a?r?) (?thiinE(;(r%EPoTilr?N% X’igtat‘itggeghtn?];i?ﬁc'ggﬂy;&\ﬁ;egir
establishor afect an interest in property if the matter stated w. sétntialguaran?eesgof trus?worthiness 9 p
relevantto the purpose of the document, unless dealings with lﬂéi' ory: Sup. CtOrdet 59 Ws. 2d R250; Sup. Ct drde&? W, 2d vii (1975);

property since the documenas made have been inconsistentogs’a 227s5up. Ct. Orden58 W, 20d xxv (1990)1991 a. 32269, 1993 a. 105
with the truth of the statement or the purport of the documenti9gsa. 27s.9126 (19) 1997 a. 67156, 1999 a. 3285, 162 2001 a. 74109,

(16) STATEMENTS IN ANCIENT DOCUMENTS. Statements in a Judicial Council Note, 1990:Sub. (6m) is repealeshd recreated to extend the
: self-authenticatioprovision to other health care providers in addition to hospitals.

documentin existence 20 years or more whose authenticity #fatsuch records may be authenticatéthout the testimony of their custodian does
established. not obviate other proper objections to their admissibilifjerevision changes the

17 M Market basicself-authentication procedure for all health care provider records (including
(17) MARKET REPORTS,COMMERCIAL PUBLICATIONS. Marke hospitals) by requiring the records to be served on all partissadereasonably

quotationstabulations, listsdirectories, or other published com availableto them at least 40 days before the trial or hearing. The additional 30 days

ilati i i facilitates responsive discovemwyhile eliminationof the filing requirement reduces
ggﬁtsl?nn;gﬁgﬁ{::%ggfgaggﬁsreIled upon by the publiby pe courthouseecords management impacts. [Re Orderlefl-91]

. . o Theres gestae exception is given a broader view when assertions of a young child
(18) LEARNED TREATISES. A published treatise, periodical orareinvolved and will allow admitting statements by a child victim of a sexual assault

pamphleton a subject ohistory science or art is admissible ado & parent 2 days lateBertrang vState 50 Wis. 2d 702184 N.W2d 867(1971).

; . Hearsayin a juvenile court workes report was naadmissible under sub. (6) or
tendlng to prove the truth of a matter stated therein |fudge 8) at a delinquency hearing. RuseckiState,56 Ws. 2d 299201 N.W2d 832

takesjudicial notice, ora witness expert in the subject testifies;1972).
thatthe writer of the statement in the treatise, periodicabon A medical record containing a diagnosis or opinion is admisdiblemay be
ph|et is recognized inthe writets profession or Ca"ing as anexcludedif the entry requires explanation or a detailed statement of judgmental fac

expertin the subject. E%SY.SI;I.OIand v Mutual of Omaha Insurance C&7 Wis. 2d 633205 N.W2d 388

(a) No published treatise, periodical or pamphlet constitutingThe statement of the operator that the press had repeated 3 times, whinhdeas
areliable authority on a subjeet history science or art may be 5 minutes after the malfunction causing his injuvgs admissiblender the excited

received in evidence, except for impeachment on cross—gggﬁ%§§°§5’;‘a@,;€1§f‘e hearsay rule. Nelsoh.& J. Press CoriS Ws. 2d 770

examinationunless the party proposing tdfesfsuch document  undertheres gestae exception to the hearsay rule, the “excited utterance” excep
in evidence serves notice in writing upon opposing counsel at lg@stunder sub. (2), testimony by thietim’s former husband that his daughter called

; ; 1 at 5 a.m. the morning after a murder and told him, “dadalgdy Wilbur killed
40 days before trial. The notice shall fully describe the docum mmy,“was admissible. State Davis,66 Ws. 2d 636225 N.W2d 505(1975).

which the party proposes tffer, giving the n_am_e of such docu The official minutes of a highway committee were admissible under sub. (6) as
ment,the name othe autharthe date of publication, the name ofrecordsof regularly conducted activity State vNowakowski67 Ws. 2d 545227

the publishey and specifically designating tipertion thereof to N.W.2d697(1975).

beoffered. The d&ring party shall delivewith the notice a copy A public document, filed under oath and notarized by the defendant, was ene hav

. ing “circumstantial guarantees of trustworthiness” under sub. (24). Stdteva
of the document or of the portion thereof to bierfd. ko%vski,G? Wis. 2d 345227 N.W2d 697(1975). @4)

(b) No rebutting published treatise, periodical or pamphletStatIementlsnl?dehb)aafS—é/ear -old cZiId_ to_glis m%therhone d_aydafter an alleged
Ut i ; ; i i sexualassault by the defendant were admissible under the excited utterance excep

constitutinga rel.lable. aUthomy on a subject of hlst(xgzlen_ca)r fion to the hearsay rule, since a more liberal interpretation is provided fextes
artshall be received in evidence unless the party _prOpOSIngBtO Otion in the case of a yourmhild alleged to have been the victim of a sexual assault.
the sameshall, not later than 20 days after service of the notisgteex rel. Harris vSchmidt,69 Wis. 2d 668230 N.W2d 890(1975).
describedn par (a), serve notice similar to that provided in.par_Probatiorfiles and records are public records and admissible at a probation-revoca
(a) upon counselvho has served the original notice. The part%f“ hearing. State ex rel. Prellwitz 8chmidt,73 Ws. 2d 35 242 N.w2d 227
S_ha” deliver with the notice a copy of the document or of the por A statement made by a victim within minutes after a stabbing that the defendant
tion thereof to be déred. “did this to me” was admissible under sub. (2). Lagear State,74 Wis. 2d 327

. . 1246 N.W.2d 794(1976).
(c) The court mayfor cause shown prior to or at the trial, Personabbservation of a startling event is not required usdér (2). State.v

relievethe party from the requirementsthfs section in order to | enarchick,74 Ws. 2d 425247 N.W2d 80(1976).

preventa manifest injustice. Admissionof hospital records did not deprive the defendant of the rigtrio
(19) REPUTATION CONCERNING PERSONALOR FAMILY HISTORY. frogg"“on' ts,‘ate Vdo'Sg”'75 Ws't .Zdl .57d525.0 N'(\jNZ.d 12(1977). thesavard

Reputationamong members of a perssféumily by blood, adop o Gamages were propery excluded as hearsay in a ater i, JohWepeHcan

tion, or marriage, or among a perseassociates, or in the com Family Mutual Insurance C®3 Ws. 2d 633287 N.W2d 729(1980).
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Medicalrecords as explained to the jusy a medical student were faient to Adequatemedical evidence of probable psychological trauma is required 1o sup
supporta conviction; the right to confrontation was denied. Hagenkord $Btate, portan unavailability finding based on trauma, absent an emotional breakdown on
100Wis. 2d 452302 N.W2d 421(1981). the witness stand. State 8orenson152 Wis. 2d 471449 N.W2d 280(Ct. App.

A chiropractor could testify as to a patisrgelf-serving statements when thosel989). ]
statementsvere used to form his medical opinion under sub. (4). Klingman The state must show by preponderance of the evidence that the declarant’
Kruschke,115 Wis. 2d 124339 N.W2d 603(Ct. App. 1983). absencés due to the defendastmisconduct under sub. (2). Staté-rambs]157

An interrogatots account o child witness out of court statements made four Wis. 2d 700 460 N.W2d 811 (Ct. App. 1990). o o
daysafter a murderwhen notes of the conversation were available although not Whentestimonial statements areiggtue, the only indicium of reliability didient
introduced wasadmissible under sub. (24). Statdenkins168 Ws. 2d 175483 1o satisfy constitutional demands is confrontationestimonial statements” applies
N.W.2d 262(1992). ata minimum to prior testimony at a preliminary hearing, before a grapcbr at

Fora statement to be an excited utterance there must be a “startling event-or c@ mgatg‘;" i”z‘itg pg{lciealgtezr(r)%%atlons. Crawfortfvashington, 541 US __ 158
tion” and the declarant must have made the statement “while under the stre | 2d 177 il 4 ) . .
excitementcaused by the event oondition.” State vBoshcka 173 Ws. 2d 387 A finding of unavailability of a witnesdue to mental illness, made on the basis of
reprintedat178 Ws. 2d 628496 N.W2d 627(Ct. App. 1992). aconfused andtale record, deprived the defendant of the right to confront witnesses,

] il e butthe error was harmless. BurngQlusen599 F Supp. 143§1984).

Whenproffered hearsay has $igfent guarantees akliability to come within a : ? "
firmly rootedexception, the confrontation clause is satisfied. Stafatno,177 Hearsay and the Confrontation Clause. Biskupiis. law May 2004.

Wis. 2d 348502 N.W2d 601(Ct. App. 1993). . .

In applyingthe excited utterance exception in child sexual assault cases, a c8@8.045 Hearsay exceptions; declarant unavailable.
mustconsider factors including the chitdage and the contemporaneousness arfihe following are not excluded by the hearsay rule if the declarant
spontaneityof the assertions in relation to the alleged assault. In applying the syb, ; ; .

(24) residual exception in suchcase, the court must consider the attributes of thg) unavailable as a witness: . . .

child, the person to whom the statement was made, the circumstances under whiclf1) FORMER TESTIMONY. Testimony given as a witness at

the statement was made, the content of the statement, and corroborating evid : : H H

Statev. Gerald L.C194 Ws. 2d 549535 N.W2d 777(Ct. App. 1995). “Afidthemearing of the same or afdifent proceeding, or in a depo
Thesub. (2) exciteditterance and the sub. (24) residual exceptions are discus§8tion taken in compliance with law in the course of another pro

in relation to child sexual assault cases. Statmtington216 Ws. 2d 671575  ceeding,at the instance of or against a party with an opportunity

N.W.2d 268(1998). . : s - .
Thehearsay exception for medical diagnosis or treatment under sub. (4) doestﬂogev.elop th.e teStIm.ony by”’e.Ct’. cross-, or redirect exarrina
apply tostatementsnade to counselors or social workers. Statéuntington216  tlon, with motive and interest similar to those of the party against

Wis. 2d 671 575 N.W2d 268(1998). ) ) ) whom now ofered.

The requirement in sub. (18) that the writer of a statement in a trbatiseog .
nizedas an expert is not met by finding that the periodical containing the article was (2) STATEMENT OF RECENT PERCEPTION. A statement, not in
authoritativeand reliable. Broadhead State Farm Mutual Insuran@®.217 Ws.  responseo the instigation of a person engaged in investigating,
2d 231, 579 N.W2d 761(Ct. App. 1998). P : : . "

Thedescription of the &écts of alcohol on a person contained in thisddhsin "tlgatl.ng’ or settling a .C.Ialm’ which narr_ates, describes, or
MotoristsHandbook produced by the Department eriEportation was admissible €Xplainsan event or condition recently perceived by the declarant,

undersub. (8). Sullivan Wvaukesha Counfy218 Ws. 2d 458578 N.w2d 596 ~madein good faith, not in contemplation of pending or anticipated

(1998). i ; : ;
Evidenceof 911 calls, including tapes and transcriptsha calls, is not inadmissi |It|ga’[|0n I,n which t.he declarant was interested, and while the
ble hearsay Admission does not violate the right to confront witnesses. Sty declarant'srecollection was clear
los, 230 Ws. 2d 495602 N.w2d 117 (Ct. App. 1999).
A state crime lab repoprepared for a prosecution was erroneously admitted as a (3) STATEMENT UNDER BELlEF.OF 'MP.ENP'NG DEATH. A state ,
businessecord under sub. (). StateMlliams, 2002 W1 58253 Ws. 2d 99644 Mmentmade bya declarant while believing that the declamnt

N.W.2d919 deathwas imminent, concerning the cause or circumstances of

Sub.(3) allows admission of a declaranstatement of his or her feelings to proveywwhatthe declarant believed to be the declasantpending death.
only how the declarant feels and not to admit a declarsmttements of the cause of

thosefeelings to prove certain events occurred. Staeitz, 2003 W1 App 205267 (4) STATEMENT AGAINST INTEREST. A statement which was at
Wis. 2d 531 671 N.w2d 660 02-1670 thetime of its making so far contrary to the declasap&cuniary

Portionsof investigatory reports containing opinionsconclusions are admissible i i i
underthe sub(8) exception.  Beech Aircraft Corp. Rainey 488 U.S. 153100 L. or proprietary interest, or so far tended to subject the declarant to

Ed. 2d 4451988). civil or criminal liability or to render invalid a claim by the declar
Convictionsthrough hearsay in child sexual abuse casesrkieimer 72MLR ~ antagainst a_nother or to make the declarant an object of hatred,

47(1988). ridicule, or disgrace, that eeasonable person in the declamnt’
Eh.'('jdrens Oqt"o,f";o”t” e finderson, t1974 BB NO. 5. e Fine, POSItiON WoUId ot have made the statement unless the person

wibdencereview: Past recollections refreshegbast recollection recorded. Fine. pyejiavedit to be true. A statement tending to expose the declarant
Evidencereview — Business records and government repdisarsay fojan  t0 criminal liability and ofered to exculpate the accused is not

horses?Fine. WBB April 1984. _ o admissibleunless corroborated.

52lL/IedlcaI records discovery in W&tonsin personal injury litigation. 1974 WLR (5) STATEMENT OF PERSONAL OR FAMILY HISTORY OF DECLAR-
Hearsayand the Confrontation Clause. BiskupidsWW.aw May 2004. ANT. A statement concernirte declarans own birth, adoption,

marriage,divorce, relationship by blood, adoption or marriage,

908.04 Hearsay exceptions; declarant unavailable; ancestrywhether the person is a maritalrnmarital child, or

definition of unavailability . (1) “Unavailability as a witness” other similar fact of personal or family historgven though

includessituations in which the declarant: declaranthad no means of acquiring personal knowledge of the

(a) Is exempted byuling of the judge on the ground of privi Matterstated.
legefrom testifying concerning the subject matter of deelar (5m) STATEMENT OF PERSONALOR FAMILY HISTORY OF PERSON
ant’s statement: or OTHER THAN THE DECLARANT. A statementoncerning the birth,

@option,marriage, divorce, relationship by blood, adoption or

marriage ancestrywhether the person is a marital or nonmarital

child, or other similar fact of personal or family history and death

. . of a person other than the declarant, if the declarant was related to

(c) Te§t|f|esto a lack of memory of the subject matter of thge giher person by blood, adoption or marriage or was so inti

declarant'sstatement; or matelyassociated with the other persofamily as to be likely to
(d) Is unable to be present or to testify at the hearing becans@eaccurate information concerning the matter declared.

of death otthen existing physical or mental iliness or infirmity; or () OrHer ExcePTIONS. A statemenhot specifically covered
(e) Is absentrom the hearing and the proponent of the declaiy any of the foregoing exceptions but having comparable cir

ant'sstatement has been unable to procure the deckesdtend cumstantialguarantees of trustworthiness.

anceby process or other reasonable means. History: Sup. Ct. Ordei59 Ws. 2d R1, R308 (19731975 c. 94.91 (12) 1975

. . . . 199 1983 a. 4471991 a. 321999 a. 85
(2) A declarant is not unavailable as a witness if the deCIérA good-faith efort to obtain a witness’presence at trial is a prerequisite to finding

ant's eXt_%mption, refusal, claim of lack of memp'nyability, Or  thatthe witness is “unavailable” for purposes of invoking the heaesagption

absencés due to the procurement or wrongdoing offih@ponent reg%ctmg‘ormer testimony La Bage v State,74 Ws. 2d 327246 N.W2d 794

of thedeclarans §tatement_fo_r the purpose of preventing the wi The defendans right of confrontation was not violated by the admission at trial

nessfrom attending or testifying. of preliminary examination testimony of a deceasédess when the defendant had
History: Sup. Ct. Order59 Wis. 2d R1, R302 (1973}991 a. 32 anunlimited opportunity to cross—examine the witness and the testimony involved

(b) Persists in refusing to testify concerning the subject mat
of the declarant’ statement despitsorder of the judge to do so;
or
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thesame issues and parties as at trial. Nabbef&ithte83 Ws. 2d515266 NW2d  with the declarant’ hearsay statement, is not subjectaty

292(1978). .
A statement against penal interest may be admissible under sub. (4) if 4 fa rgrg.u"ementhat the declarant may have beeorafed an opper

indicatingtrustworthiness of the statement are presepanR State95 Ws. 2d 83 tUnity to deny or eXpla'r_'- If the party againghom a _hearsay

289N.W.2d 349(Ct. App. 1980). statemenhas been admittethlls the declarant as a witness, the
A finding of unavailability of a witnessue to mental illness, made on the basis oharty is entitled to examinéhe declarant on the statement as if

aconfused and stale record, deprived the defendant of the right to confront-the Bﬁdercross—examination

ness. State.Zellmer 100 Wis. 2d 136301 N.W2d 209(1981). . .
Corroborationunder sub. (4) must be figient to permit a reasonable person to History: Sup. Ct. Orde59 Wis. 2d R1, R325 (19731991 a. 32

concludejn light of all the facts and circumstances, that the statement could be true.

Statev. Anderson ;141 Ws. 2d 653416 N.W2d 276(1987). 908.07 Preliminary examination; hearsay allowable. A

Underthe*totality of factors” test, statements by a 7-year—old sexual abuse vict i i i i i
to a social worker possessedfisignt guarantees of trustworthiness to be admissiblglatemenWhICh 1S hearsayand which is not otherwise excluded

undersub. (6) at a preliminary hearing. StateSerenson143 Ws. 2d 226421 ‘_f:rom the hearsay rule under 868.02t0908.045 may be allowed
N.W.2d 77 (1988). in a preliminary examination as specified i9%0.03 (1).
The exception for a statement of recent perception under sub. (2) does not appiistory: 1979 c. 332
to the aural perception of an oral statement privately told to a person. . Steens,
171 Wis. 2d 106490 N.W2d 753(Ct. App. 1992). . .
Theexception under sub. (4) for a statement that miieedeclarant an object of 998'.08 \_/|deotaped_ SI.atem.entS of (.:h".dren' (1) In any
hatred,ridicule, or disgrace requires that the declarant have a personal interestlifminal trial or hearingjuvenile fact—finding hearing under s.
keepingthe statement secret. StatStevens]71 Ws. 2d106 490 N.w2d 753(Ct. ~ 48.310r 938.31or revocation hearing under302.113 (9) (am)

App. 1992). h
Thesimilar motive and interest requirement of sub. (1) is discussed. StttV 302'1.14(9) (am) 3(.)4.'06 (3).0r 973.10 (2) the court or hearing
man,182 Ws. 2d 318513 N.W2d 657(Ct. App. 1994). examinermay admit into evidence the videotaped oral statement

Thesub. f(t;]) residuz_illhexcept_ion shmfjld ge applieclidon_rylmml or urﬁanticipﬁtedf I(I)f a child who is available to testjfgs provided in this section.
categorief hearsay The testimony of a 5-year-old girl against her mother fe . . -
within the sub. (6) exception when there were adequate assurances of trustworthi(2) (&) Not less than 10 daysior to the trial or hearing, or

ness. Requiring the girl to incriminate her mother at trial presented an exigeney sisuch later time as the court or hearing examiner permits upon

lar to the psychological scarring afchild victim. State.\Petrovic224 Wis. 2d 477 H i i
592 N.W.3d 238(Ct App, 1999). causeshown, the partpffering the statement shall file with the

Thereare objective and subjective poles to the “sdicierest” exception under COUrtor hearing dfcer an ofer of proof showing the captioof
sub. () for statements that would subject the declarant to hatred, ridicule, or disgrébe case, théame and present age of the child who has given the
The objective pole is the determination that the declarant actually facistt of ~ ciqtement. the date. time and place of the statement and the name

hatred ridicule, or disgrace. The subjective pole is the declarapgreciation of that " .
risk. State vMurillo, 2001 WI App 1, 240 Wis. 2d 666623 N.W2d 187 andbusinessiddress of the videotape camera operdibat party

If a hearsay statement falls withifirnly rooted hearsay exception, it is automati shall give notice of the &ér of proof to all other parties, including

cally admitted; such statements are reliable without cross—examination. Hbatsay ~+i B ; ;

is not within a firmly rooted exception requires “particularized showingsisfwor nqtlce of reasongble opportunity fémem to view the vndeotape

thiness’to be admitted Theocial interest exception under sub. (4) is not firmiyPrior to the hearing under p#b).

rooted,but there wersuficient showings of trust worthiness in this case. State v (b) Prior to thetrial or hearing in which the statement ifeoéd

Murillo, 2001 WI App 1,240 Ws. 2d 666623 N.W2d 187 y . N N
Whenruling on a narrative’ admissibility a court mustietermine the separate andupon noticeo all parties, the court or hearing examiner shall

admissibilityof each single declaratiar remark, which should be interpreted withinconducta hearing on thstatemeng admissibility At or prior to

the context of the circumstances under which it was made to determine if that a : ; : ;
tionis in fact suiciently against interest. StateJoyner2002 WI App 250258 Wis. *tie heanng, the court shall view the wdeotape. Atthe hea”ng* the

2d 249 653 N.W2d 299 01-3049 court or hearing examineshall rule on objections to the state
Whena witness memorycredibility, or bias was not at issue at trial, the inabilityment'sadmissibility in whole or in part. If the trial is to be tried

of the defendant toross—examine the witness at the preliminary hearing with qu f i ; :
tionsthat went to memorgredibility, or bias dichot present an unusual circumstanc@y ajury the court shall enter an order for edltlng as prowded In

thatundermined the reliabilitgf the witness testimony Admission of the unavail ~ S.885.44 (12)

ablewitnesss preliminary hearing testimony did not violate the defenslaotstitu : ; B ;
tional right to confrontation. State dMorman, 2003 WI 72262 Ws. 2d 506 664 (3) The Court,or ,hea”ng examiner ,Sha” admit the VldeOtape
N.W.2d 82, 01-3303 statementipon finding all of the following:

The recent perceptioexceptionunder sub. (2) was intended to allow more time i i ; ; ;
betweerthe observation of the event and the statement, as oppose@xaép&ons (a) Thatthe trial or hearmg in which the VIdeOtape statement

for present sense impression and excited utterances. In analyzing the recency i gffered will commence:

eventunder the exception, the mere passafgeme, while important, is not control i ; .
ling but depends on the particular circumstances of the case. .St&#edy 2003 WI 1. Before the Chlld 12th plrthday, or . . .
85,263 Ws. 2d 434666 N.W2d 485 01-1746 2. Before the child 16th birthdayand the interests of justice

Neither sub. (4) noAnderson imposes a fixed requirement of corroboration tha i icgj
is independent of the declaranself-inculpatory statement. That a declasacih Warrantits admIS,SIOn und,er Su(ﬂ)' L
fession is repeated to more than one witness may well figientf in light of all the (b) That the videotape is accurate and free from excision, alter
factsand circumstance$y permit a reasonable person to conclude that it could kgtion and visual or audio distortion.
true,even in the absence of corroboratibat is independent of the confession itself. . .
Statev. Guerard, 2004 WI 85, __i&v2d _ ,  N.\gZd__ 02-2404 (c) That the child statement was made upon oath fimaé-
Sub.(2) isnot a firmly rooted hearsay exception because it lacks historical longeyon or, if the childs developmental level is inappropriate floe

ity and enjoys very limited acceptance. Howetearsay admitted under sub. (2), P : y . N
may satisfy the confrontation clause so longtesevidence bears particularized guar administratiorof an oath or éifmation in the usuaiorm, upon the

anteef trustworthiness. State Manuel, 2004 WApp 111, _ Ws.2d __, child’s understanding that false statements are punishable and of
N-‘é"-2d_b '?_3‘0113 o statements againet benal inferest. 1989 WLR 40t3heimportance of telling the truth.

orroboratiorrequirementor statements against penal interest. . .
(1989). a g P (d) That the time, content and circumstanctthe statement

provideindicia of its trustworthiness.
908.05 Hearsay within hearsay . Hearsay included within ~ (e) That admission of the statement will not unfairly surprise
hearsayis not excludedinder the hearsay rule if each part of thany party or depriveany party of a fair opportunity to meet allega
combinedstatements conforms with an exception to the hearsigns made in the statement.

rule provided in this chapter (4) In determining whether the interests of justice warrant the
?;15‘03’3 Sup. c;.dOrdthrSg Ws. de;%v Rf2t3 §r1197113)f st to confront admissionof a videotape statement of a child who is at least 12
eadmission of double hearsay violate the detendastrig 0 coniron:
witnesses.State vLenarchick74 Wis. 2d 425247 N.W2d 80(1976). yearsof age but younger than 16 years of age, among the factors

Evidenceof 911 calls, including tapes and transcriptsef calls, is not inadmissi Which the court or hearing examiner may consider are any of the
ble hearsay Admission does not violate the right to confront witnesses. Stasdv following:
los, 230 Wis. 2d 495602 N.w2d 117 (Ct. App. 1999). - .
(a) Thechild’s chronological age, level of development and

908.06 Attacking and supporting  credibility of declar capacityto comprehend the significance of the events and to
ovgspalizeabout them.

ant. When a hearsay statement has been admitted in evidence | ]
credibility of the deciarant may be attacked, #rattacked may ~ (b) The childs general physical and mental health.

be supported by any evidence which would be admissible for (¢) Whether the events abowhich the childs statement is
thosepurposes if declarant had testified as a witness. Evidencerzdeconstituted criminal or antisocial conduct against the child
a statement or conduct by tdeclarant at any time, inconsistenbr a person with whom the child had a close emotimiationship
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and, if the conduct constituted a battesy a sexual assault, its  (b) If a videotape statement under this section is shown at a pre
durationand theextent of physical or emotional injury therebyliminary examination under 870.03and the party who f#rs the
caused. statementloes not call the chilt testify the court may not order

(d) The childs custodial situation and the attitudeather ~underpar (a) thatthe child be produced for cross—-examination at
householdmembers to the evenabout which the child'state the preliminary examination.
mentis made and to the underlying proceeding. (6) Videotaped oral statements of children under this section
(e) The childs familial or emotional relationship to thoseln the possession, custody or control of the state are discoverable
involvedin the underlying proceeding. underss.48.293 (3)304.06 (3d)971.23 (1) (epnd973.10 (2g)

(f) The childs behavior abr reaction to previous interviews (7) At a trial or hearing under sufi), a court or a hearing
concerningthe events involved. examinemay also admit into evidence a videotape oral statement

(g) Whether the child blames himself or herself fordiaents of a child that is hearsay and is admissible under this chaggar as

. : tionto the hearsay rule.
involved or has ever been told by any person not to disttese; SX¢CPUC ,
whetherthe childs priorreports to associates or authorities of thg oa_ - ~o0° & 2621989 2. 311993 a. 981995 a. 77387, 1997a. 3192001

eventshave been disbelieved or not acted upon; and the €hild’ Judicial Council Note, 1985:See the legislative purpose clause in Sedtiofthis

subjectivebelief regarding what consequences to himself or hé\ets.ub (1) limits thishearsay exception to criminal trials and hearings in criminal
self, or persons with whom the chittas a close emotional rela juvenilé and probation or parole revocation cases at which the child is available to

tionship, will ensue from providing testimony testify. Other exceptions may apply when the clsldnavailable. See ss. 908.04 and
; ; ; .045stats. Sub. (5) allows the proponent to call the ¢bitdstify and other par
(h) ,Whet,her the child m,amfeSts 0'_’ has manifested symptoﬁggto have the child called for cross—examination. The right of a criminal defendant
associatedvith posttraumatic stress disorder or other mental di® cross-examine the declarant at the trial or hearing in wihiehstatement is
i i i imitati i i admittedsatisfies constitutional confrontation requirements. Californi@reen,
?rdersf’lﬂ,?llfldmg’V\tl-ltthom |I!R]Ifja'[l0n,| reexperlgncmg trll':e evepts 99U.S.149 166 and 167 (1970); StateBurns,112 Ws. 2d 131 144,332 N.W2d
ear o €ir repeuton, wi rawal, regression, gulli, anxie 57(1983). A defendant whexercises this right is not precluded from calling the

stresshightmares, enuresis, lack of self-esteem, mood changesd as a defense witness.
compulsivebehaviors, school problems, delinquenantisocial Sub.(2) requires a pretrial f&fr of proof and dearing at which the court or hearing

B ; e . : examinemust rule upon objections to the admissibility of the statement in whole or
behavior,phobias or changes in interpersonal relationships. in part. These objections may be based upon evidentiary grounds or upon the require

(i) Whether admission of the videotape statement Wou‘rdmtsofnsub- $_3)- Ithe trgﬂl éS_to bestgsa Alizr()i?g)vit{e?tape must be edited under one
; ; e e alternatives provided in s. . , stats.
reducethe me”ta' or er_nothnal Stram.Of tes“fym.g or reduce tH)éSub.(S) (a) limits the applicability of this hearsay exception to trials and hearings
numberof times the child will be required to testify which commenceprior to the chilc 16th birthday If the trial or hearing commences
i i i i erthe childs 12th birthdaythe court or hearing examiner must also find that the
(5) (a) If the court or hearing examiner admits a videota

. . Interestof justice warrant admission of the statement. A nonexhaustive list of factors
statementnder this section, the party who hafed the state o be considered in making this determination is provided in sub. (4).

mentinto evidence may nonetheless call the child to testify inme sub.(6) refers to the statutesaking videotaped oral statements of children discov

diately after the videotape statement is shown tdrtlee of fact. erableprior to trial or hearing. [85 Act 262]

; ; ; ; Sub.(5) does not violate due process. Staf@avantino,157 Ws. 2d 199458
Exceptas provided in pafb), if that party does not call the child, 54 582(Ct. App. 1990).

the court or hearing examinenpon request bgny other party Interviewersneed not extract the exact understanding that “false statements are

shall order that the child be produced immediately followtimg punishable’in order to meet the requirement of sub. (3) (c) if the tape, assessed in its
totality, satisfies the requirement. Statdimmie R.R2000 WI App 5232 Wis. 2d

showingof the videotape statement to thier of fact for cross— 135°666 n.w2d 196
examination. Sub.(7) permits the admission of a childideotaped statement under any applica

: : ; ble hearsay exception regardless of whether the requiremesubséctions (2) and
(am) The testimony of a child under p@) maybe taken in 3y 0 hden met. StateSnider 2003 Wi App 172266 Ws. 20830 668 N.W2d

accordancavith s.972.11 (2m), if applicable. 784,02-1628
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