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CHAPTER 939

CRIMES — GENERAL PROVISIONS

SUBCHAPTERI SUBCHAPTER IV
PRELIMINARY PROVISIONS PENALTIES
939.01 Name and interpretation. 939.50 Classification of felonies.
939.03 Jurisdiction of state over crime. 939.51 Classification of misdemeanors.
939.05 Parties to crime. 939.52 Classification of forfeitures.
939.10 Common-law crimes abolished; common-law rules preserved. 939.60 Felony and misdemeanor defined.
939.12  Crime defined. ) ) » 939.61 Penalty when none expressed.
939.14 Criminal conduct or contributory negligence of victim no defense. 939.615 Lifetime supervision of serious sexerfders.
939.20  Provisions which apply only to chapters 939 to 951. 939.62 Increased penalty for habitual criminality
939.22  Words and phrases defined. 939.621 Increased penalty for certain domestic abufensgs.
939.23 Cr!m!nal intent. 939.623 Increased penalty; repeat serious sex crimes.
ggggé g:m:gg: chgkl:gzzgzss' 939.624 Increased penalty; repeat serious violent crimes.
’ : 939.63 Penalties; use of a dangerous weapon.
SUBCHAPTER I 939.632 Penalties; violent crime in a school zone.
93930 Solicitation INCHOATE CRIMES 939.645 Penalty; crimes committed against certain people or property
. : SUBCHAPTER V

939.31 Conspiracy.

939.32 Attempt. RIGHTS OF THE PROSECUTION

939.65 Prosecution under more than one section permitted.

SUBCHAPTER IlI 939.66 Conviction of included crime permitted.

DEFENSES D CRIMINAL LIABILITY

939.42 Intoxication. SUBCHAPTER VI
939.43 Mistake. RIGHTS OF THE ACCUSED
939.44 Adequate provocation. 939.70 Presumption of innocence and burden of proof.
939.45 Privilege. 939.71 Limitation on the number of convictions.
939.46 Coercion. 939.72 No conviction of both inchoate and completed crime.
939.47 Necessity. 939.73 Criminal penalty permitted only on conviction.
939.48 Self-defense and defense of others. 939.74 Time limitations on prosecutions.
939.49 Defense of property and protection against retail theft. 939.75 Death or harm to an unborn child.
Cross-reference: See definitions in £39.22 (2) In thissection “state” includes area within the boundaries

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included ; i
offenses. The sections affected had @viously passed the senate as 198&nate of the state, and area over which the state exercises concurrent

Bill 191, which was pepared by the Judicial Counciland contained explanatory  jurisdiction underarticle IX, section 1, of the constitution
notes. These notes havg been inserted following the sections aﬁected and ar History: 1983 a. 1921993 a. 4862003 a. 36
credited to SB 191 as “Bill 191-S". These notes do not appear in the 1987-88  jyyisdictionover a crimecommitted by a Menominee Indian while on the Menromi
edition of the Wisconsin Statutes. neelndian Reservation is discussed. State ex rel. Pyatskovidntour 72 Wis. 2d
277,240 N.w2d 186(1976).
Treatiesbetween the federal government and Menominee tribe do not deprive the
stateof criminal subject matter jurisdiction over a crime committed by a Menominee
SUBCHAPTERI outsidethe reservation. SturdevantState,76 Wis. 2d 247251 N.W2d 50(1977).
Trial courts do not have subject matter jurisdiction to convict defendants under
PRELIMINARY PROVISIONS unconstitutionallyague statutes. State ex rel. Skinkigreffert, 90 Ws. 2d 528
280N.W.2d 316(Ct. App. 1979).
. . A fisherman who violated Minnesota ands@énsin fishing laws while standing
939.01 Name and interpretation. Chapter®39to951may onthe Minnesota bank of the Mississippi Riveas subject to Wconsin prosecu
be referredto as the criminal code but shall not be interpreted £ State vNelson,92 Ws. 2d 855285 N.W2d 924(Ct. App. 1979)

i i i i The state has exclusive jurisdiction ovend ofense drunk driving. A 2nd
aunit. Crimes committed prior to July 1, 1956, are nfeicid offendermay not be chged as a 1st fehder under a local ordinanc€ounty of Viél-

by chs.939t0 951 worthv. Rohner 108 Ws. 2d 713324 N.W2d 682(1982).
History: 1979 c. 891987 a. 33%.64. An unlawful arrest does not deprive a court of personal jurisdiotiena defend
ant. State vSmith,131 Ws. 2d 220388 N.W2d 601(1986).
939.03 Jurisdiction of state over crime. (1) A person is Jurisdictionin a criminal nonsupport action unde®48.22 does not require that

i i i i thechild to be supported be a resident aé&nsin during the chged period. State
ﬁ’u:g]ecg?tﬁgofsoelﬁ)wi?]n aand l?eusrPIShment under the dfthis state v. Gantt,201 Ws. 2d 206548 N.W2d 134(Ct. App. 1996)95-2469
Yy 9 pP T . Objectionsto subject matter jurisdiction that turn on a question of law may not be
(&) The person commits a crimany of the constituent ele waivedby a guilty plea, but objections to subject matter jurisdiction based on a factual
mentsof which takes place in this state. gigsgg)tedo not survive. State Bratrud,204 Ws. 2d 445555 N.W2d 662(Ct. App.

() While out of this state, the person aids and abets, CONSPIrgSyial court did not lose subject matter jurisdiction oveoant in a criminal com
with, or advises, incites, commands, or solicits andtheommit plaintwhen an oral amendment of the count did not include one of the elements of
acrime in this state. thenew ofense. State.\Diehl, 205 Wis. 2d 1 555 N.W2d 174(Ct. App. 1996).

. . L A sentencing court is accorded incidental powers necessary to carry out its judicial
(c) While out of this state, the person does an act with intgfictionsand may modifyan improper sentence, but it is not competent to enter a
thatit cause in this state a consequence set forth in a section defimneyjudgment against the state for the recovery of improperly collected restitution
ing a crime underan improper sentence. StatéMinniecheske223 Wis. 2d 493590 N.w2d
. . 17 (Ct. App. 1998).
(d) While out of this state, the perssieals and subsequently Forpurposes of jurisdictional analysis, ttefendant fathés concealment in Can
bringsany of the stolen property into this state. adaof a child taken from the chils'mother in Wsconsin was inseparable from the
. L. consequencesf the concealment in Mtonsin, thus giving a 1&tonsin court juris
(e) Theperson violates £43.201or 943.203and the victim, giction under sub. (1) (c) to try the defendant for a violation of s. 948.31. State v
at the time ofthe violation, is an individual who resides in thisnglin, 224 Ws. 2d 764592 N.w2d 666(Ct. App. 1999).
state,a deceaseiidividual who resided in this state immediately ITgliS section &e'at.es 10 both dPeYSO"a' a"ﬁ te';g:'c‘ja' i.U”Sd.‘C“C’”I- dWhe;” adtid
B . . : alidly acquirederritorial jurisdiction over the c crime, it could not lose juris
beforeh|§ or her death', oran entltys defined in ©43.203 (1) diction over a lesser—included crime. Stat&®andle, 2002 WI App16, 2002 WI
(a), that is located in this state. App 116,252 Ws. 2d 743647 N.W2d 324
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If there is no serious evidentiary dispute that the trial ¢@sterritorial jurisdic Testimonyconcerning a party to the crime defendewtereabouts during plan
tion, a special instruction on territorial jurisdiction need not be given to the ury ning sessions for the crime was not an alibi and did not require a nbatibi under
personmay be prosecuted for doing an act outside this state that has a crimirally pr871.23 (8). State Horenbeger, 119 Ws. 2d 237349 N.W2d 692(1984).
scribedconsequence within the state. StatBrewn, 2003 WI App 34260 Wis. 2d Depending on the facts of the case, armed robbery can be a natural and probable
125 659 N.w2d 110, 02-1000 consequencef a robbery In that case, an aider and abettor neethaat had actual
knowledgethat the principals would be armed. Statbrey, 119 Wis. 2d 591350
939.05 Parties to crime. (1) Whoever is concerned in theN.\é\ﬁ%d(Za)Z(zc()lfnigai/).be violated where the defendant solicits a 2nd person to procure
commissiorof a crimeis a_pnncnpal an_d may be clgad with and a 3rd person to commit a crime. Stat¥ee,160 Ws. 2d 15465 N.W2d 260(Ct.
convictedof the commission of the crime although the person dighp. 1990).
not directly commit it and although the person who directly com Individual officers are personally responsible for criminal acts committed in the
mitted it has not been convicted bas been convicted of somegggg?f“"rpma“"”- State Kuhn, 178 Ws. 2d 428504 N.W2d 405(Ct. App.
otherdegree of the crime or of some other crime based on the sam@jefendant may be guilty of felony murgparty to a crime, if the defendant par
act. ticipateswith an accomplice in a felony listed in s. 940.03 and the accomplice kills
. . . . . sggther.There is no requirement that the defendant hawetant to kill or directly
(2) A person is concerned in the commission of the crime if tg&usethedeath. State.\Rivera,184 Ws. 2d 485516 N.W2d 391(1994), State v

person: Chambers183 Ws. 2d 316515 N.W2d 531(Ct. App. 1994), State Oimen,184
. | its th L Wis. 2d 423 516 N.W2d 399(Ct. App. 1994).
(a) Directly commits the crime; or Theunanimity requirement was satisfied when the jury unanimously found that the

(b) Intentionally aids and abets the commission of it; or ~ accusedarticipated in the crime. Lampkins@agnon/10 F 2d 374(1983).
. ith h s This section does not shift the burderpobof. The prosecution need not specify
(c) Is a partyto a conspiracy with another to commit it Ofyhich paragraph oub. (2) it intends to proceed undéviadden vlsrael,478 F

adviseshires, counsels or otherwise procures another to commiibp.1234(1979).

it. Such a party is alsmoncerned in the commission of any othe LFizagmy(flcggtgc;conspiratds crimes in the \igconsin party to a crime statute. 66
Cr'mEWhICh IS Commltted In pur.suance of the intended crime am}kpplicaﬁonof éipsons unanimous verdict rationale to thes@énsin party to a
which under thecircumstances is a natural and probable consgimestatute. 1980 WLR 597.

quenceof the intended crime. This paragraph does not apply tdvisconsin'sparty to a crime statute: The mens rea element under the aiding and
a person who voluntarily changes his or her mind and no |0n§\%?glr71%%ubsecnon, and the aiding and abetting—choate conspiracy distinction. 1984
desireghat the crime be committed and notifies the offaeties ’

concernedof his or her withdrawal within a reasonable tim®39.10 Common-law crimes abolished; common-law
beforethe commission adfhe crime so as to allow the others alseules preserved. Common-law crimes are abolished. The
to withdraw common-lawrulesof criminal law not in conflict with ch€939

History: 1993 a. 486 to 951 are preserved.
Itis desirable, but not mandatptiyat an information refer to this section if the dis  History: 1979 c. 891987 a. 33.64.
trict attorney knows in advance that a conviction can only be based on participatiofthe common law privilege to forcibly resist an unlawful arresttisogated. State
andthe court can instruct and the defendant can be convicted on the basis@ thisy, Hobson218 Ws. 2d 350577 N.W2d 825(1998).
tion in the absence of a showing of adver$ecebn the defendant. BethardState,
45 Wis. 2d 606173 N.W2d 634(1970). ; ; ; ; inh i ;
It is not error that an information claarg a crime does not alshage the defend 939.12 Crime defined. A crimeis conduct which is prohib

antwith being a party to a crime. NicholasStateA9 Wis. 2d 683183 Nwad 11 ited by state law and punishable faye or imprisonment or both.

(1973). Conductpunishable only by a forfeiture is not a crime.
Under sub. (2) (c), a conspiratorasewho is concerned with a crime prior to its
actualcommission. State Haugen52 Ws. 2d 791191 N.w2d 12 039.14 Criminal conduct or contributory neg"gence of

A complaint chaging the defendant as a party to the crohtheft that alleged that V&%im no defense. Itis no defense ta prosecution for a crime

anunidentified man stole property and gave it to the defendant who passed it on D . . . !
insufficient. There must be an allegation that the defendant knew of the commissigt the victim also was guiltgf a crime or was contributorily neg

of the crime. State.\Haugen52 Wis. 2d 791191 N.W2d 12(1971). ligent.

An information chaging the defendant with being a party to a crime need not setp jury instruction that a defrauded party had no duipvestigate fraudulent rep
forth the particular subsection relied upon. A defendant can be convicted of dsfentationsvas correct. Lambert Btate73 Ws. 2d59Q 243 N.W2d 524(1976).
degreemurder under this statute even though he claims that héntaifyded to rob This section does not i P : : :

! > ; h prevent considering the vigtimégligence in relation to
Zggtq‘%}%ﬂ accomplice did the shooting. Stateyzik,60 Wis. 2d 683211 N-W2d ¢4 ;sation Thissection only means that a defendant is not immune from prosecution
( )- _ " ) merelybecause the victim has been negligent. Stdtehmeier205 Ws. 2d 183
Thestate needot elect as to which of the elements of the gidtris relying on. 556 N.w2d 90(1996).
Hardisonv. State61 Ws. 2d 262212 N.W2d 103(1973).

Conductundertaken to intentionally aid another in tdeenmission of a crime that igj i
yieldssuch assistance constitutes aiding and abetting the crime and whagetaglsit 939.20 Provisions which apply only to chapters 939  to

asa natural consequence. Statésfoor, 75 Wis. 2d 41, 249 N.W2d 529(1977).  991. Section$39.22to 939.25apply only to crimes defined in

Defendantsnay be found guilty under su2) if, between them, they perform all Chs.939to 951.Other sections in c®39apply to crimes defined
of the necessary elememtithe crime with awareness of what the others are doingy other chapters of the statutes as wetbatose defined in chs.
eachdefendant need not be present at the scene of the crime. ReiteéyV7 Ws. 939t0951

2d 398 253 N.w2d 210(1977). - . .
There are 2 party to a crime theories. Aiding and abetting under sub. &by ~ History: 1979 c. 891987 a. 33%.64; 1987 a. 399403

conspiracyunder sub. (2) (c). State@harbarnea82 Wis. 2d 644264 N.W2d 227

(1978). 939.22 Words and phrases defined. In chs939t0948and
Withdrawalfrom a conspiracy under sub. (2) (c) mustitrely. Zelenka vState, 951, the following words and phrases have the designated-mean

B3 Wi, 24 001200 N 2D GT9(978). @ @ e oarly indi ings unless the context of a specific section manifestly requires

i S S e e ooy ceary indicates o fjigterent construction or the word or phrase is defined §48.01
Proofof a “stake in the venture” is not neededdavict under sub. (2) (b). Krueger fOr purposes of crR48

v. State 84 Wis. 2d 272267 N.W2d 602(1978). (2) “Airgun” means aveapon which expels a missile by the

Multiple conspiraciesind single conspiracies are distinguished. g&®en v State, ; :
85Wis. 2d 595271 N.W2d 386(1978), expansiorof compressed air or other gas.

A jury need not unanimously agree whether the defendant: 1) directly committed (3) “Alcohol concentration” has the meaning given in s.
thecrime; 2) aided and abetted its commission; or 3) conspired with another-to c@40.01(1v).
mitit. Holland v State91 Ws. 2d 134280 N.W2d 288(1979). o ) . . N

An aider and abettor who withdraws from a conspiracy does not remove himself (4) “Bodily harm” means physical pain or injuiiiness,or
?r her)self from aiding and abettingday v State97 Wis. 2d 175293 N.w2d 478  any impairment of physical condition.
1980). wes » : : H

A party to a crime is guilty of that crime whether or not that party intended the crime (6) “Cr!mg h,as '[hP:’ meaning deS|gnated.|r§)39.12.
or had the intent of its perpetratdtate vStanton106 Ws. 2d 172316 N.W2d 134 (8) “Criminal intent” has the meaning designated i839.23

(Ct. App. 1982.) (9) “Criminal gang”means an ongoingganization, associa
Theelements of aiding and abetting are undertaking conduct that will aid anot| Iy

in the execution of the crime and a conscious desire that the conduct will yield or group of 3 or more persons, whetfamal or mformal,

aid. State vHecht,116 Ws. 2d 605342 N.W2d 721(1984). thathas as one of its primary activities the commission of one or

Thejury need not unanimously agree as to in which of the alternative ways ungigore of the criminal acts, or acts that would be criminal if the actor

sub.(2) a defendant has committed théense under the party to the crime theory e ; K
While there may be distinctions between aiding abetting and consphadjstinc werean adult, SpECIerd in 839.22 (21) (a)0 (S)’ that has a com

tionsare often blurred. State Mecht,116 Ws. 2d 605342 N.w2d 721(1984). monname or a common identifying sign or symbol; and whose
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members individually or collectively engage inhmveengaged (22) “Peaceofficer” means any persorested by law with a

in a pattern of criminal gang activity duty to maintain public order or to make arrests for crime, whether
(9g) “Criminal gang member” means any person hdici  thatduty extends to all crimes or is limited to specific crimes.

pates in criminal gang activitgs defined in £41.38 (1) (b)with (24) “Place of prostitution” means any place where a person

acriminal gang. habitually engages, in public or iprivate, in nonmarital acts of

(10) “Dangerous weapon” meansany firearm, whether sexualintercourse, sexual gratification involving the segaor of
loadedor unloaded; any device designed as a weapon and cap@peperson and the mouth or anus of anotheasturbation or
of producing death or great bodily harm; any electric weapon, $gxualcontact for anything of value.
definedin s.941.295 (4) or any other device or instrumentality (28) “Propertyof another” means property in which a person
which, in the manner it is used or intended to be used, is calculagellerthan the actor has a legal interest which the actor has no right

or likely to produce death or great bodily harm. to defeat or impajreven though the actor may also havegal
(11) “Drug” has the meaning specified in450.01 (10) interestin the property
(12) “Felony” has the meaning designated i1939.60 (30) “Public officer”; “public employee”. A “publicofficer”

(14) “Great bodily harm” means bodily injury which createdS any person appointed or elected according to law to digehar
asubstantial risk of death, or which causes serious permanent 8igublic dutyfor the state or one of its subordinate governmental
figurement,or which causes a permanent or protracted loss §pits. A “public employee” is any person, not aficér, who per
impairmentof the function of any bodily member ogan or other formsany oficial function on behalf of the state or one of its-sub

seriousbodily injury. ordinate governmentainits and who is paid from the public trea
(16) “Human being” when used in the homicide secti0n§ury°f the state or subgrdlnate governmental unit. .
meansone who has been born alive. (32) “Reasonablybelieves” means that the actor believes that

(18) “Intentionally” has themeaning designated in39.23 a certain fact situation exists and such belief under the circum
) .stancesds reasonable even though erroneous.

19) “Intimate parts” means the breast, buttock, anus, groin, . ) y
scr(otu)m,penis, va%ina or pubic mound of a human being. 9 I (33) “Restrictedcontrolled substance” means any of thie
owing:

20) “Misdemeanor’has the meaning designate@.939.60 . .
521; “patternof criminal gan activi? . megans the Commis (a) A controlled substance mcluded in schedule | unde9éh.
gang Yy therthan a tetrahydrocannabinol.

sionof, attempt to commit or solicitation to commit 2 or more o? ) .
thefollowing crimes, or acts that would be crimes if the actor wenE] (b) A controlled substance analog, as defined iB€s.01
an adult, at least one of those acts or crimes occurs after Dece %@9 of a controlled substance described in (zr
25,1993, the last of thosgts or crimes occurred within 3 years (€) Cocaine or any of its metabolites.

aftera prior act or crime, and the acts or crimes are committed,(d) Methamphetamine.

attemptecbr solicitedon separate occasions or by 2 or more per (e) Delta-9-tetrahydrocannabinol.

sons: o . (34) “Sexual contact” means the intentional touching of the
(a) Manufacture, distribution or delivery of a controlab  ¢|othedor unclothed intimate parts of another person with any part
stanceor controlled substance analog, as prohibited #63.41  of the body clothed or unclothed or with any object or device, the

(1). intentionaltouchingof any part of the body clothed or unclothed
(b) First-degree intentional homicide, as prohibited in &f another person with the intimate parts of the body clothed or

940.01 unclothed,or the intentional penile ejaculation of ejaculate or
(c) Second-degree intentional homicide, as prohibited inigtentionalemission of urine or feces upany part of the body

940.05 clothedor unclothed of another person, if that intentional teuch
(d) Battery as prohibited in ©40.190r 940.195 ing, ejaculation or emission is for the purpose of sexual humilia

tion, sexual degradation, sexual arousal or gratification.

(36) “Sexual intercourse” requires only vulvar penetration
anddoes not require emission.

(38) “Substantial bodily harm” means bodily injury that
causeslaceration that requires stitches, staples, or a tissue adhe

(e) Battery special circumstances, as prohibited 94€9.20
(em) Battery or threat to witness, as prohibited Bd§.201
() Mayhem, as prohibited in 840.21

(g) Sexual assault, as prohibited i1940.225

(h) False imprisonment, as prohibited i1940.30 sive; any fracture of a bone; a brokense; a burn; a temporary
(i) Taking hostages, as prohibited ir940.305 lossof consciousness, sight or hearing; a concussion; or a loss or
() Kidnapping, as prohibited in 840.31 fractureof a tooth. o _ _
(k) Intimidation of witnesses, as prohibited in940.42or (40) “Transfer” means any transaction involviagchange in
940.43 possessiof any propertyor a change of right, title, anterest
(L) Intimidation of victims, agrohibited in $.940.440r 0O In any property o
940.45 (42) “Under the influence of an intoxicant” means that the

(m) Criminal damage to propertgs prohibited in 943.01 actor’sability to operate a vehicler handle a firearm or gjun is

(mg) Criminal damage to or threat to criminally damage triEaterlallylmpalred because bfs or her consumption of an alco

. oo ol beverage, of @ontrolled substance or controlled substance
propertyof a witness, aprohibited in 5943.0110r943.017 (2m) analogunderch.961, of any combination of an alcohol beverage,

(n) Arson of buildings or damage by explosives, as prohibitgdntrolledsubstance and controlled substance analog, or of any

in s.943.02 - otherdrug or of an alcohol beverage and any other drug.
(0) Bumglary, as prohibited in £43.1Q (44) “Vehicle” means any self-propelled device for moving
(P) Theft, as prohibited in 943.20 personsor property or pulling implements from one place to

(9) Taking, driving or operating a vehicle, or removing a pagnotherwhether such devids operated on land, rails, water
or component of a vehicle, withotlite ownels consent, as prohib in the air

itedin s.943.23 (46) “With intent” has the meaning designated i839.23
() Robberyas prohibited in £43.32 (48) “Without consent” means no consent in fact or that-con
(s) Sexual assault of a child, as prohibited #48.02 sentis given for one of the following reasons:
(t) Repeated acts of sexual assault of the same chpdplais (a) Because the actor pilte victim in fear by the use or threat
ited in 5.948.025 of imminent use of physical violenoa the victim, or on a person
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in the victim’s presence, or on a member of the vidimimediate A person need not foresee or intend the specific consequereesct in order

g to possess the requisite criminal intent angrésumed to intend the natural and prol
family: or h isite criminal i ¢ d to intend th: | and prob
Y, . able consequences of the act. Statould,56 Ws. 2d 808202 N.W2d 903(1973).
(b) Because the actor purports to be acting under legal authomstructionson intent to kill created a permissible rebuttable presumption that
ity' or shiftedthe burden of production to the defendant, but not the burdeersdiasion.

Lo Muller v. State94 Ws. 2d 450289 N.W2d 570(1980).
(c) Because the victim does not understand the nature of thenecourt properly refused to instruct the jury on a “mistake of fact’ defense when

thing to which the victim consents, either by reason of ignoranﬁ;@accused claimed that the victim moved into the path of a gunshot intended only
f S o frighten the victim. State Bougneit97 Wis. 2d 687294 N.W2d 675(Ct. App.
or mistake of fact oof law other than criminal law or by reasor{lggo)_

of youth or defective mental conditiomhether permanent or  The constitutionality of sub. (3} upheld. State.&mith,170 Ws. 2d 701490
temporary. N.W.2d 40 (Ct. App. 1992).
History: 1971 c. 2191973 c. 3361977 c. 1781979 c. 89221; 1981 ¢. 7%.17: Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay

1081 c. 89348 1983 a. 17459 1985 a. 146.8: 1987 a. 332399 1993 a, 98213 testimonyregarding posttraumatic stress disorder from the guilt phasenafder

y . trial without valid justificatiorviolated the defendastright to present a defense and
227,441,486, 1995 a. 69436, 448 1997 a. 143295 2001 a. 1092003 a. 97223 .
It wasfor the jury to determine whether a soft drink bottle, with which the victir'rt10 testify on her own behalf. Mgan v Krenke,72 - Supp. 2d 98Q1999).

washit on the head, constituted a dangerous weapon. Anjug} to the victim is P ; ; s
notrequired. Langston Btate1 Wis. 2d 288212 N.W2d 113 (1973). 939.24 Criminal recklessness. (1) In this section, “crimi

~ An unloaded pellet gun qualifies as a “dangerous weapon” under sub. (10) in el reCk'QSS_ness" means that the actor creates an unreasamchble
it Wasb dgﬁlgﬁed as a weapon and, \\;\v‘hen gsed asa bludgéeon, is capable of prodsgibgtantiakisk of death or great bodily harm to another human
greatbodily harm. State.\Antes,74 Wis. 2d 317246 N.W2d 671(1976). beingand the actois aware of that risk, except that for purposes

A jury could reasonably find that numerous cuts and stab wounds consseried f d b d b
ousbodily injury” under sub. (14) even though there wasrobability of death, no Of $S.940.02 (1m) 940.06 (2)and940.23 (1) (b)and(2) (b),
permaneninjury, and no damage to any member geor: La Bage v State74 Ws.  “criminal recklessnessheans that the actor creates an unreason
2d 327 246 N.W2d 794(1976). ableand substantial risk of death or great bodily heran unborn

A jury must find that acts of prostitution were repeated or were continued in ordgr: : : ;
to find that premises are “a place of prostitution” under sub. (24). JohnState, %”d’ to the woman who is pregnant with that unborn child or to

76 Wis. 2d 672251 N.W2d 834(1977). anotherand the actor is aware of that risk.
Sub.(14), either on its face or @snstrued inLa Bage, is not unconstitutionally (2) Exceptas provided in s940.285 940.29 940.295 and

vague. Cheatham \State 85 Ws. 2d 1.2, 270 N.W2d 194(1978). [Pt - . .
Definitions of “under the influence” in this section and in s. 346.63 (1) (a) ar 43.76 if criminal recklessness is an element of a crime in chs.

equivalent. State v\Waalen,130 Wis. 2d 18386 N.W2d 47(1986). 3910951, the recklessness is indicated by the term “reckless” or
To determine whether an infant was “born alive” under €16, the s. 146.71 stan  “recklessly”.

dardto determine death is applied, as, “if one is not dead he is indeed Sitate’ : ; ; i
v. Comelius 152 Ws. 2d 272448 N.W2d 434(Ct. App. 1989). (3) A voluntarily produced intoxicated or drugged condition

A dog may be a dangerous weapon under sub. (10). SBioks/168 Ws. 2d 245 1S Not a defense to liability for criminal recklessness if, had the
483N.W.2d 286(Ct. App. 1992). actornot been in that condition, he or she would have been aware

Portions of the defendaatanatomy are not dangerous weapons under sub. (18f creatingan unreasonable and substantial risk of death or great
State vFrey 178 Wis. 2d 729505 N.W2d 786(Ct. App. 1993). bodily harm to another human being

An automobile may constitute a dangerous weapon under sub. (10). . Bidte v ) .
well, 200 Ws. 2d 200546 N.W2d 507(Ct. App. 1996)95-0791 History: 1987 a. 3991989 a. 565.259 1993 a. 4451997 a. 2952001 a. 109

A firearm with a trigger lock is withithe definition of a dangerous weapon under_Judicial Council Note, 1988 This section is newit provides a uniform definition
sub.(10). State Norris, 214 Ws. 2d 25571 N.W2d 857(Ct. App. 1997). of criminal recklessness, the culpable mental state of numerfense$. Reckless

Whena mother agreed to the father taking a obiich camping trip, but the father nessrequires both the creation of an objectively unreasonable and substantial risk of
actuallyintended tqpermanently take the child and did abscond to Canada with thgmandeath ogreat bodily harm and the actosubjective awareness of that risk.
child, the child was taken based on the mathémistake of fact,” which under s. _ Sub. (3) continues the present rule that a voluntarily produced intoxicated or
939.22(48) rendered the taking of the child to be “without consent” and in violatigiuggedcondition is not a defense to liability for criminal recklessness. Ameen v
of 5. 948.31. State inglin, 224 Ws. 2d 764592 N.W2d 666(Ct. App. 1999).  State 51 Wis. 2d 175 185 (1971). Patterned on s. 2.08 of the model penal code, it

The definitions in subs. (9) and (9g) arefaiéntly specific that when incorpo premisediability on whether the actor would halseen aware if not in such condition
ratedinto a probation condition they provide fair and adequate notice as to tREthe risk of death or great bodily harm. The commentaries to s. 2.08, model penal
expectectourse of conduct and provide an adequate standardwtement. State code,state the rationale of this rule in extended fashion. [Bill 191-S]

v. Lo, 228 Wis. 2d 531599 N.W2d 659(Ct. App. 1999). o ) ) ) o

Sub.(19) includes female and male breasts as each'is “the braastioian being.” 939.25 Criminal negligence. (1) In this section;criminal
Thetouching of a bog breast constitutes “sexual contact” within the meaning of i ) i i i i
948.02(2). State vForster 2003 WI App 29260 Ws. 2d 149659 N.W2d 144 ﬁEg“gence means Ordlnary neQ"gence _thll@]h degree’ consist .
02-0602 ing of conduct thathe actor should realize creates a substantial

andunreasonable risk of death or great bodily harm to another

939.23 Criminal intent. (1) When criminal intent is an ele €xcepithat for purposes of $840.08 (2)940.10 (2)and940.24
mentof a crime in chs939to0 951, such intent is indicated by the(2), “criminal negligence” means ordinary negligence to a high
term“intentionally”, the phrase “with intent to”, the phrase “withdegreeconsisting of conduct that the actor should realize creates
intentthat”, or some form of the verbs “know” or “believe”.  asubstantial and unreasonakikk of death or great bodily harm

(2) “Know” requires only that thactor believes that the speci toan unborn child, to theoman who is pregnant with that unborn
fied fact exists. child or to another

p . » . 2) If criminal negligence is aglement of a crime in ch839
(3) “Intentionally” means thathe actor either has a purpose t ( . oL » .
do the thing or cause the result specifieds aware that his or her fogsor $.346.62 the negligence is indicated by the term *negli

conductis practically certain to cause that result. In additioﬁ,er.'t or negligently”.

. X History: 1987 a. 3991989 a. 565.259 1997 a. 180295
exceptas provided in sul§6), the actor must have knowledge of jygiciai Council Note, 1988:This section is newit provides a uniform definition
thosefacts which are necessary to make his or her conduct crimficriminal negligencepatterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 (2).

i i i " Criminal negligence means the creation of a substantial and unreasonable risk of
naland which are set forth after the word Intentlona”y : deathor great bodily harm to anothesf which the actor should be aware. [Bill

(4) “With intent to” or “with intent that” means that the actonsi-s]
eitherhasa purpose to do the thing or cause the result specifiedl'hedefinit_ion of criminal negligence as applied to homicide by negligent epera
or is aware that his or her conduct is practically certain to ca ﬁf_\?v,vz‘éhlféi('c}’lf’k%?,?"l%%ﬁ?f fonally vague. StateBarman.83 Ws. 2 180

thatresult.

(5) Criminalintent doesot require proof of knowledge of the
existenceor constitutionality of the section under which the actor
is prosecuted or the scope or meaning of the terms used in that sec
tion.

(6) Criminal intent doesiot require proof of knowledge of the939.30 Solicitation.

figeof at.minor even though agea material element in the crimes. 961.455 whoevey with intent that a felony be committed,
in question.

History: 1970 c. 891087 a. 33364 1987 a. 3091993 a, 486 advisesanother to commit that crimender circumstances that

Judicial Council Note, 1988:Subs. (3) and (4) are conformed to fienulation indicateunequivocally that he or sles the intent is guilty of a
of s. 2.02 (2) (b) ii of the model penal code. [Bill 191-S] ClassH felony

SUBCHAPTERII
INCHOATE CRIMES

(1) Except as provided in suf?) and
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(2) Fora solicitation to commit a crime favhich the penalty crime that is punishable under sufd) (intro.), the following
is life imprisonmenttheactor is guilty of a Class F felonyor a requirementsapply:

solicitationto commita Class | felonythe actor is guilty of a Class  (a) Maximum term of confinement for attempt to commitclas
I felony. sified felony 1. Subject to the minimum term of extendeger
EiStOWZ t,197f7 c. 1|_73_’t19t’?39 a zzlggsglsg- 1531195? a. 4422001 gazi jggf vision required under €£73.01 (2) (d)if the crime is a classified
oo or soletelonner o35 30 b i under ¢, 9443 o elony and neither 939,62 (1)or 961,48 is being applied, the
785(1980). maximumterm of confinement in prison is one-half of the maxi
Section939.05 (2) (c) does not make renunciation or withdravagfanse to the  mum term of confinement in prison specifieds.973.01 (2) (b)

%rgg)of solicitation. State.\Boehm,127 Wis. 2d 351379 N.W2d 874(Ct. App. asincreased by any penalty enhancement statute liste€878 €1
Whén“A” solicits “B” to solicit “A” to commit perjury, “A” is guilty of solicita- (2) (C) 2. a""_mdb" for the 9|§SS|f|ed felony o
tion. State vManthey169 Ws. 2d 673487 N.W2d 44(Ct. App. 1992). 2. Subject to the minimum term of extended supervision

) ] ) requiredunder s973.01 (2) (d)if the crime is a classifiefélony

939.31 Conspiracy. Except as provided i8s.940.43 (4) and either $939.62 (1)or 961.48is being applied, theourtshall
940.45(4) and961.41 (1x) whoever with intent that a crime be determinethe maximum term of confinement in prisopthe fot
committed,agrees or combines with another for the purpose lelving method:
committingthat crime mayif one or more of the parties tothe €on - 5 Myltiplying by one—half the maximum term of confine
spiracydoes an act to fefct its object, be fined or imprisoned ormentin prison specified in €73.01 (2) (b)as increased by any
both not to exceed the maximum provided for the completgginaityenhancement statutes listed i933.01 (2) (c) 2. aand
crime; except that for a conspiracy to commit a crime for which tor the classified felony
Lhneypenaltyls life imprisonment, the actor is guilty of a Class B fel b. Applying 5.939.62 (1)or 961.48to the product obtained

History: 1977 c. 1731981 c. 18; 1985 a. 3281995 a. 448 undersubd_.z. a o

A conspiracy may be unilateral; a person can enter into a conspiracy to accomplisi{(b) Maximum term of extended supervisiondttempt to com

acriminal objective in which only the defendant has a criminal intent. St&8&®W it classified feIonyThemaximum term of extended supervision
le,215 Wis. 2d 487573 N.w2d 187(1998). . o .

ple.215 Ws. 2d 487573 d 187(1998) for an attempt to commit a classified felony is one-half of the
939.32 Attempt. (1) GENERALLY. Whoever attempts to com maximumterm of extended supervision for the completed crime

mit a felony or a crime specified in$40.19940.195943.2Q or unders.973.01 (2) (d)

943.74may be fined or imprisoned or both as provided under sub.(¢) Maximum term of confinement for attempt to commit
(1g), except: unclassifiedelony or misdemeancrhe court shall determine the

a) Whoever attempts to commit a crime for which the penal aximumterm of confinement in prison for an attempt to commit
is Ii(fe)imprisonment ispguilty of a Class B felany P g}crlme other than a classified felony by applying78.01 (2) (b)

. 10. to the maximum term of imprisonmecdlculated under sub.
(bm) Whoever attempts to commit a Class | fe|asther than (1g) (b). P

one to which a penalty enhancement statute listeddin3s01 (2)
(c) 2. a.orb. is being applied, is guilty of a Class A misdemeanoe;O

(c) Whoever attempts toommit a crime under s840.42to
940.45is subject to the penalty for the complesed, as provided

(2) MISDEMEANOR COMPUTER CRIMES. Whoever attempts to
mmita misdemeanor under®13.70is subject to:

(a) A Class D forfeiture if it is the persarfirst violation under

in 5.940.46 $.943.70 o o
(cm) Whoever attempts tcommit a crime under 841.21is (b) A Class C forfeiture if it is the perssr2nd violation under
i $.943.70

subjectto the penalty provided in that section for twempleted
act.J P P P (c) A Class B forfeiture if it is the pers@Brd violation under

(d) Whoever attempts to commit a crime unde948.07is $.943.70

subjectto the penalty provided in that section for twenpleted . (d) A Class A forfeiture if it is the pers@with orsubsequent
act. violation under s943.7Q

(e) Whoever attempts to commit a crime unde48.605 (3) (3) REQUIREMENTS. An attempt to commit a crime requires

a)is subject to the penalfyrovided in that paragraph for the com that the actor have an intent to perform acts and attain a result
|(olt)atedaci. penalpy paragrap which, if accomplished, would constitute such crime and it

. . . actordoes acts toward the commission of the crime which demon

jecgft)o \{xgosgﬁglﬁgi?g\)}%g?dlcﬁhrginslte?:t(i:cr)lr?]% f?ﬁf?fg&':tzlébactstrateunequ!vocally under all the circumstances, that the actor

. formed that intent and would commit the crime except for the

(1g) Maximum PENALTY. The maximumpenalty for an interventionof another person or some other extraneous factor
attemptto commit a crime that is punishable under §Lp(intro.)  pistory: 1977 c. 1731981 c. 18 1983 a. 4381987 a. 3321989 a. 3361991

is as follows: a. 17 1993 a. 98486, 1997 a. 2952001 a. 91109, 2003 a. 36321
; : i _ ; 3 Thereis no crime of “attempted homicide by reckless conduct” since the com
(@) The maXImunﬂne is one—half of the maximum fine for thepleted ofense does not require intent while any attempt must demonstrate intent.
completedcrime. Statev. Melvin, 49 Wis. 2d 246181 N.w2d 490(1970).

(b) 1. If neither $939.62 (Lnor 961.48 is being applied, the e E L e e compietion of the crree. AUt v
maximumterm of imprisonment is one—half of the maximum terratate'52 Wis. 2d 716190 N.W2d 887(‘1971)- P '
of imprisonment, as increased by any penalty enhancement statutge victim's kicking of the defendant in the mouth and other resistance was a valid

listedin s.973.01 (2) (c) 2. andb., for the completed crime. extraneousactor preventing the completion of a crime, an essential requirement for
. thecrime of attempted rape. AdamsSState57 Ws. 2d 515204 N.W2d 657(1973).

2. If either $939.62 (L)or 961.48is b_emg applied, the MaXIl  The screams and struggles of an intended rape victim werkeetivefintervening
mum term of imprisonments determined by the following extrinsicforce not under théefendant control. Leach.\State83 Ws. 2d 199265
method: N.W.2d 495 (1978).

L . . . Thefailure to consummate the crime is not an essential element of criminal attempt

a. Multiplying by one-half the maximurterm of imprison  undersub. (2). Berry vState90 Wis. 2d 316280 N.W2d 204(1979).
ment,as increased by any penalty enhancement statute listed inEheintervention of an extraneous factor is not an essential element of criminal
973.01(2) (C) 2. aandb., for the completed crime. attempt. Hamiel v State 92 Wis. 2d 656285 N.W2d 639(1979).

. . Thecrime ofattempted manslaughter exists ifs@énsin. State.Dliver, 108 Ws.
b. Applying s.939.62 (1)or 961.48to the product obtained 2q 25 321 N.w2d 119 (1982). See the Judicial Council Note to s. 940.05.

undersubd.2. a. To prove attempt, the state must prove intent to commit a specific adooenpa
f ; nied by suficient acts to demonstrate unequivocally that it was improbable that the
(1m) BIFURCATED SENTENCES. If the courtimposes a blfl,"r accused would have desisted of his or her own free will. St&tewart143 Ws.
catedsentence under 873.01(1) for an attempt to commit a 2d 28 420 N.w2d 44(1988).
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Subs.(1) and (2) enumerate alffehses that may be prosecuted as attempts. State (a) “Adequate” means sfifient to cause complete lack of
V- Cvorovic, 158 Ws. 2d 630462 N.W2d 897(Ct. App. 1990). lf-controlin an ordinarily constituted person

The meaning of “have an intent to” in sub. (3) should be defined and interpre?e% B . . S
in relation to all criminal statutes. StatéNeeks165 Ws. 2d 200477 N.W2d 642 (b) “Provocation” means something which the defendant rea

(Ct. App. 1991). sonablybelieves théntended victim has done which causes the

Whena sentence for an attempted crime is subject to repeater enhancemen - :
maximumpenalty for the underlying crime is halved under sub. (1), then the enhan ndant to lack self-control completely at tinee of causing

is added tdhat penalty State vBush,185 Ws. 2d 716519 N.W2d 645(Ct. App. eath.
1994). (2) Adequateprovocation is an &ifmative defense only to

The intervention of an extraneous factor that prevents the commission of a crin . . . s
is irrelevant to an attempt to comrtiie crime unless the factor may negate the intermgt_d(:-’greemt(:—’rmonal homicide and mitigates thafeofse to

to commit the crime. That a defendant believed he was acquiring stolen prop@ryd—degreéntentional homicide.
whenthe property was not actually stolen did poévent the prosecution of the  History: 1987 a. 399
defendantor attempt to receive stolen proper$jtate vKordas,191 Ws. 2d 124 Judicial Council Note, 1988:Sub. (1) codifies \consin decisions defining
528 N.w2d 483(Ct. App. 1995). ) o “heatof passion” under prior s. 940.05ydR v State 115 Wis. 488 (1902); Johnson
Attemptedfelony murders. 940.03, does not exist. Attempt requires intent, angl State, 129 \I¢. 146 (1906); Carlone Btate, 150 \1¢. 38 (1912)Zenou v State,
the crime of felony murder is complete without specific intent. StaBiggs,218 4 \js. 2d 655(1958):Statev. Bond,41 Ws. 2d 219(1969); State Whilliford, 103
Wis. 2d 61 579 N.W2d 783(Ct. App. 1998). . Wis. 2d 98(1981).
Theconduct element of sub. (3)satisfied when the accused engages in conduct Traditionally, provocatiorhad 2 essential requirements. Statéfiliford, supra.,

thatdemonstrates thaily a circumstance beyond the accusedntrol could pre 5 : : 1
> - : at113. The first reflected in sub. (1) (b), is subjective. The defendant must have acted
\zlei\gt\%g czrgwse,z(tahéagllt ’I\]a\i[gg Cﬂz&“ﬁ;g riggg{ and withdravgtate vHenthomn, response to provocation. This necessitates an assessment of the particular defen
Somecrimes inciude attempt arg&nnot be combined with the general attemp ant'sstate of mind at the time of the killing. The 2nd requirement, reflected in sub.

1) (a), is objective. Only provocation fiofent to cause a reasonable person to lose
’s\‘te:/t\yg dgge(é?r):g; a&tgg]gp)t to attempt to cause. StéleRango229 Ws. 2d 1599 self-controlcompletely is legally adequate to mitigate the severity of teasd.

Sub. (2) clarifies that adequate provocation is diirrafitive defense to first—
degreeintentional homicide. Although adequate provocation does not negate the
intentto kill such that the burden of persuasion rests on the state by constitutional

SUBCHAPTERIII principals(Mullaney v Wilbur, 421 U.S. 684(1975), Wsconsin has chosen to place
the burden of disproving this defensive mattertba prosecution beyond a reason
abledoubt. State.\Lee,108 Ws. 2d 1(1982). Since adequate provocation is not an

DEFENSES O CRIMINAL LIABILITY affirmative defense to 2nd-degree intentional homicide, fescefs to mitigate the
severityof an intentional homicide from first to 2nd degree. [Bill 191-S]

939.42 Intoxication. An intoxicated or a drugged conditiongzg 45 Privilege. The fact that the actar conduct is privi

of the actor is a defense only if such condition: leged,although otherwise criminal, is a defense to prosecution for
(1) Isinvoluntarily produced and renders the actor incapabd@y crime based on that conduct. The defense of privilege can be

of distinguishing between right and wrong in regarthe alleged claimedunder any of the following circumstances:

criminal act at the time the act is committed; or _ (1) Whenthe actots conduct occurs under circumstances of
(2) Negativesthe existence of a state of mind essential to th@ercionor necessity so as to be privileged unde338.460r
crime, except as provided in 839.24 (3) 939.47 or

History: 1987 a. 399 i i
To be relieved from responsibility for criminal acts, it is not enough for a defend. (2) Whenthe actors conduct is in defense of persons or prop

to establish that he was under the influence of intoxicating bevetsyas)st estab aélhy under any of the circumstances described i838.48 or

lish that degree of intoxication that means he was utterly incapable of forming 889.49 or

'3”2‘;“{;iqn'?v'\t,ezg";gg(gg%“,i'SS")“ of the crime gleat. State\GuidenA6 Ws. 2d (3) Whenthe actois conduct is in good faith anislan appar

This section does notfafd a defense when drugs were taken voluntarily and tHeNtly authorized and reasonable fulfilment of any dutiesmita
factsdemonstrate thahere was an intent to kill and conceal the crime. Gibson ¥ic office; or

State 55 Wis. 2d 110, 197 N.w2d 813(1972). . .
Evidenceof addiction was properly excluded as a basis for showing “involuntari (4) Whenthe actots conduct isa reasonable accomp“Shmem

ness.” Loveday v State74 Wis. 2d 503247 N.W2d 116 (1976). of a lawful arrest; or
Voluntary intoxication instructions were proper when the defendantiesufy (5) (a) In this subsection:
from anon-temporary pre—psychotic condition, precipitated a temporary psychotic . N . .
stateby voluntary intoxication. State Kolisnitschenko84 Wis. 2d 492267 N:w2d 1. “Child” has the meaning specified in%8.01 (1)
321(1978). “ . . i
Theintoxication instruction did not impermissibly shift the burden of proof to the, . 3,' Person respon3|ble fahe gh”.ds welfare” includes th‘?
accused.State vReynosal08 Ws. 2d 499322 N.W2d 504(Ct. App. 1982). child’s parentstepparent or guardian; an employee of a public or

A correct statement of the law under this section should be conveyeduoythe privateresidential home, institution or agency in which the child
by instructing it that it must consider the evidence regarding whether the defendassidesor is confined or that provides services to the child; or any
Wgﬁ;‘;ﬁ‘g“ ,i‘;,g‘_igrgg)_f’f the allegedeofse. State. Foster191 Ws. 2d 14528 i ernerson legally responsible for the childielfare in a resi

It is not a requirement of the defense of involuntary intoxication when intoxicatiglential setting.

is caused by prescription drugs that the defendant did not know of the uirtogH . T .
cating efect. Intoxication resulting from compliance with a physicadvice will (b) When the actas conduct is reasonable discipline of a child

notbe deemed voluntary just becatise defendant was aware of potential advers®y a person responsible for the chélavelfare. Reasonable disci

sit%eggc:}sﬁti fégtfd\gﬁri%gﬁ[ﬁ% I\:Vcs'n\fg J’»nzt ggllim&igtﬁzno(ﬁté%z?é r%(?:r?t)-must pline mayinvolve only such force as a reasonable person believes
comeforward with credible and siigient evidence of intoxication to the extent thatlS N€cessarylt is never reasonabtéscipline to use force which

the defendant was unable to distinguish right from wrong. St&endner230 Ws.  is intended to causgreat bodily harm or death or creates an unrea
2d 32, 601 N.w2d 670(Ct. App. 1999). sonablerisk of great bodily harm or death.

Alcoholi defense. 53 MLR 445. L
conolism as & detense (6) Whenfor any other reason the ac®conduct iprivileged

939.43 Mistake. (1) An honest errgrwhether of fact oof Py the statutory or common law of this state.
law other than criminal lawis a defense if it negatives the exis History: 1979 c. 10s.60 (1) 1987 a. 3321989 a. 311995 a. 214
f f mi ial h - Theprivilege under sub. (3) for publicfafials acting withapparent authority did
tenceof a state of mind essential to the crime. notapply to a volunteer fire fighter driving while under the influence afitoxicant.
(2) A mistake as to the age of a minor or as to the existenceSgfev. Schoenheidel,04 Ws. 2d 14, 310 N.W2d 650(Ct. App. 1981).
constitutionalityof the section under which the actor is prosecuty foster parent is a “person legally responsible for the shilélfare” under sub.

. . b ; . State vWest, 183 Wis. 2d 46515 N.W2d 484(Ct. App. 1994).
or thescope or meaning of the terms used in that section is NO & mothets live—in boyfriend dichot have parental immunity under sub. (5). The

defense. boyfrienddid not have legal responsibility for the motlsechildren, and the term

The prosecution of an individual who relied on a governmeniigiafts statutorily Parent” will not be interpreted to include persdndoco paentis State vDodd,
requiredlegal opinion would impose an unconscionable rigiditthenlaw State v 185Wis. ?d 560518 N.w2d 3_00(Ct' App. 199_4) . .
Davis,63 Ws. 2d 75216 N.w2d 31(1974). A convicted felors possession of a firearm is privileged under sub. (fyited

Mistakeis not a defense to criminal negligence. A defendauibjective state of EnuUmeratedircumstances. State @oleman206 Ws. 2d 199556 N.w2d 701
mind s not relevant to determining criminaggligence. State kindvig, 205 Ws. :

2d 100, 555 N.W2d 197(Ct. App. 1996). The common law privilege to forcibly resist an unlawful arresttieogated. State

v. Hobson218 Wis. 2d 350577 N.W2d 825(1998).
. . . Thereis no statutory or common law privilege for the crime of carrying a concealed
939.44 Adequate provocation. (1) In this section: weaponunder s. 941.23. State@undon226Wis. 2d 654594 N.W2d 780(1999).
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Underthe factsof the case, the privilege of self-defense was inapplicable to a (a) A person who engages in unlawful conduct of a type likely

chargeof carrying a concealed weapon. Statsallie, 2002 WI 4249 Ws. 2d 538 f
638 N.W.2d 230 to provoke others to attack him or her and thereby does provoke

Sub.(6) incorporates excusable homicide by accident or misfortaneidentis ~ an attack is not entitled to claim theivilege of self-defense

adefense that negatives intent. If a person kills another by accident, the killing cosifainstsuch attackexcept when the attack which ensues is of a
not have been intentional. Accidemiust be disproved beyond a reasonable dou . . :
whena defendant raises it as a defense. When the state proves intent to kill bel)ﬁm? causinghe person engaging in the unlawful conduct te rea

areasonable doubt, it necessarily disproves accident. \Stsékins, 2002 W1 101, sonablybelieve that he or she is in imminent danger of death or

255Wis. 2d 265647 N.W2d 244 greatbodily harm. In such a case, the person engaging in the
A defendant may demonstrate that he or she was acting lawfulcessargle S !

mentof an accident defense, by showing that he or she was acfmgful seli- Unlawful conducts privileged to act in self-defense, but the per

defense.Although intentionally pointing a firearm at another constitutes a violatioBonis not privileged to resort to the use of force intended or likely

of s. 941.20, under 839.48 (1) a person is privileged to point a gun at another persgh cause death to the perwa’ssa”am unless the person reason
in self-defense if the person reasonably believes that the threat of force is neces

to prevent or terminate what he or she reasonably believes to be an unlawqunteﬁﬁR/’ believes he or she has exhausted every other reasonable
ence. State vWatkins, 2002 WI 101255 Ws. 2d 265647 N.W2d 244 meansto escape from or otherwiseroid death or great bodily

harmat the hands of his or her assailant.

939.46 Coercion. (1) A threat by a person other than the () The privilege lost by provocation may be regained if the
actor'scoconspirator which causes the actor reasonably to belig¥oy in good faith withdraws from the figand gives adequate
thathis or her act is the only means of preventing imminent deﬁ‘gicethereof to his or her assailant.

or great bodily harm to the actor or another and which causes hi ) A person who provokes an attack, whether by lawful or

or her so to act is a defense to a prosecution for any crime b wful conduct, with intent to use sueh attack as an excuse

onthat act, except that if the prosecution is for first—degree-intPI ; - - .
: L S ~ cause death or grebodily harm to his or her assailant is not
tional homicide, the degree of the crimedsiuced to 2nd degreeentitleolto claim the privilege of seli-defense.

intentionalhomicide. - .
3) Theprivilege ofself-defense extends not only to the inten

(2) It is no defense to a prosecution of a married person t gﬁ oo
! . al infliction of harm upon a real @apparent wrongdogbut
thealleged crime was committed by command of the spouse oto theunintended infliction of harm upon a 3rd person, except

: : hatif the unintended infliction of harm amounts to the crime of
by a married person in the presence of the spouse. e N . - .
History: 1975 ¢. 941987 a. 399 first-degreeor 2nd—degree reckless homicide, homicide by negli

Judicial Council Note, 1988'Sub. (1) is amended by conformireerences to the g€Nt handling of dangerous weapon, e_Xp|05im§ir_er first-
statutetitles created by thibill. Since coercion mitigates first-degree intentionaidegreeor 2nd—degreeeckless injury or injury by negligent han

homicideto 2nd degree, it is obviously not a defense to prosecution for the latigr i ; ic |
crime. [Bill 191-S] Ying of dangerous weapon, explosives or fire, the actor is liable

The state must disprove an asserted coercion defense beyond a reasonable J&[bWthhever On'e of _th_ose crimes 1s Comml_tted'
Moesv. State 91 Ws. 2d 756284 N.W2d 66(1979). (4) A person is privileged to defend a third person from real

Thecoercion defense is limited to the most severe form of inducement. It requi ;
finding that the actor believed he or she was threatened with immediate death or pparent unlawful interference by another urtersame con

bodily harm with no possible escape other than the commission of a cramingd ~ ditions and by the same means as those under and by which the
defendanteeking a coercion defense instruction must meet the initial burgen of rsonis privileged to defend himself or herself from real or

e
ducing evidence to support giving an instruction. That the defendant reasona] . .
believedthat a companion would attempt to harm him or her if he ifighaot com Bparenunla\’\’fu' interference, prowded that the person reason

ply with the companios’ orders only suggests that the safest course was to comgiply believes that th&acts are such that the third person would be
with companiors orders, not that it was the only course. Stakeeran, 2004 WI Vi i — i i
App 4268 W, 20 761674 NW2d 530 01-1892 privilegedto act in self-defense and that the pesartervention

is necessary for the protection of the third person.

939.47 Necessity. Pressuref natural physical forces which ~ (5) A person is privileged to use force against another if the
causeshe actoreasonably to believe that his or her act is the onfjgrsonreasonably believes that to use such force is necessary to
meansof preventing imminent public disaster imminent death Preventsuch person from committing suicide, but this privilege
or great bodily harm to the actor or another and which causes Kiagsnot extend to the intentional use of force intended or likely
or her so to act, is a defense to a prosecution for any crime badegpuse death.

onthat act, except that if the prosecution is for first—-degree-inten (6) In this section “unlawful” meansither tortious or
tional homicide, the degree of the crimaésiuced to 2nd—-degree expresslyprohibited by criminal law or both.

intentionalhomicide. History: 1987 a. 3991993 a. 486
History: 1987 a. 399 Judicial Council Note, 1988:Sub. (3) is amended by conformirgferences to the

Judicial Council Note, 1988:This section is amended by conforming reference§tatUtemles as dkcted by _this bill. [Bill_lQl—S]
to the statute titles created by this bill. Since necessity mitigates first-degree intﬁﬁ/_Vhe”a defendant testified that he did idend to shoot or use force, he could not
tional homicide to 2nd degree, ita@viously not a defense to prosecution for the latteflaim self-defense. Cleghorn State55 Ws. 2d 466198 N.W2d 577(1972).
crime.[Bill 191-S] Sub.(2) (b) is inapplicable to a defendant if the nature of the initial provocation is

The defense of necessity wasavailable to a demonstrator who sought to stop § gun—;n—han{tonfrorgﬁatlprg of dar:jm;epded chtt'.ffﬂ z%’] a self—|fdfent|f|qd {ﬁbm‘jer.
shipmentof nuclear fuel onthe grounds of safetyState vOlsen99 Wis. 2d 572299 esecircumstances the intended vicum IS justtiedna use of 1orce In the exercise
N.Vr\’l.zd 632(Ct. App. 1980). g bt ? of theright of self-defense. Ru¥. State65 Ws. 2d 713223 N.W2d 446(1974).

Heroinaddiction is not a “natural physical force” as used in this section. An addict Whethera defendans' beliefwas reasonable under subs. (1) and (4) depends, in
caughtinjecting heroin in jail, who wasot provided methadone as had been promPart,upon the parties’ personal characteristics and histories and whethevesrents
ised,was not entitled to assert necessity against ayehafr possession of heroin continuous. State vJones147 Ws. 2d 806434 N.W2d 380(1989).
becausénis addiction ultimately resulted from his conscious decision to start usingEvidenceof prior specific instances of violence that were known to to the accused
illegal drugs. State.\Anthuber201 Ws. 2d 512549 N.W2d 477(Ct. App. 1996), maybe presented to support a defense of self-defense. The evidence is not limited
95-1365 to the accused’own testimonybut the evidence may not be extended to the point that
it is being ofered to prove that the victim acted in conformity with his or her violent
tendencies.State vDaniels,160 Ws. 2d 85465 N.W2d 633(1991).
939'_48 _S_elf_defense and defe_nse Qf others. (1) A per . Imperfectself-defense contains an initial threshold element requiring a reasonable
sonis privilegedto threaten or intentionally use force againgelief that the defendant was terminatamynlawful interference with his or her per
anotherfor the purpose of preventimg terminating what the per SoghState VCatTaChoﬂfG Ws. ;;ih §?0f501dN-W2g ?39(19%3)- S rom the bosit

i ; ; ; ereasonableness of a per: ief under sub. (1) is judged from the position

sonreasonabl)belleves to be an unlawful |nte[ferenpe with his OJf a person of ordinary intelligence and prudence in the same situation as the defend
herperson by such other person. The aotay intentionally USE ant,not a person identical to the defendant placed in the same situation as the defend
onIy such force or threat thereof as the actor reasonably belieg@sA defendang psycho-social history showipgst violence toward the defendant

; ; [ nerally not relevant to this objective standard, although it may be relevant, as in
is necessary to prevent or terminate the interference. The agﬁ%ﬁsabbuse cases, where thetors are the homicide victim and defendant. State

may not intentionally use force which is intended or likelg@mise v. Hampton207 Ws. 2d 369558 N.W2d 884(Ct. App. 1996).
deathor greatbodily harm unless the actor reasonably believtESThe”ght to resist unlawful arrest is not part of the statutory figiself defense,

f . . a common law privilege, which is abrogated. Stattobson218 Ws. 2d 350
that such force is necessary to prevent imminent death or gregty w24 825(1998).

bodily harm to himself or herself. While there is no statutory duty tetreat, whether the opportunity to retreat was
; i _ availablegoes to whether the defendant reasonably believed the force used was nec
(2) Provocationaffects the pereQe of self-defense as-fol essaryto prevent an interfereneeth his or her person. A jury instruction to that
lows: effectwas proper State WMenger225 Ws. 2d 495593 N.W2d 467(Ct. App. 1999).

is there anypresumptiorof coercion when a crime is committe
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'fWhe?a cfief_erdantlfjaiﬁto estt_?nglish afacttéalt_basislto w_il_éﬁdefense,tptr_ior ?)ff)e (2) AfelonyisacClasé, B, C, D, E, FG, H, or | felony when
cific acts of violence by the victifrave no probative value. The presentation of sub; : e
jectivetestimony by an accused, going to a belief that taking steps in self—defenselmz@ S0 speC|f!ed in the St_atUteS'
necessaryis notsuficient for the admission of self-defense evidence. Statead, (3) Penalties for felonies are as follows:
2000WI App 275,240 Wis. 2d 162622 N.W2d 9 PP .

Although intentionally pointinga firearm at another constitutes a violation of s. (a) For a Class A felonjife imprisonment.

941.20,under sub. (1) a person is privileged to point aajamother person in self— (b) For a Class B felopymprisonment not texceed 60 years.
defensédf the person reasonably believes that the threat of force is necessary to pre

vent or terminate what he or she reasonably believee an unlawful interference. () For a Class C felonya fine not toexceed $100,000 or
Statev. Watkins, 2002 W1 101255 Ws. 2d 265647 N.W2d 244 imprisonmentnot to exceed 40 years, or both.

A defendant asserting perfect self-defense against gecbfit st-degree murder X
mustmeet an objective threshold showing that he or she reasonably believed that héd) For a Class D fe|0ma fine not to exceed $100,000 or
or she was preventing or terminating an unlawful interference with his or her persamprisonmentnot to exceed 25 years, or both.

andthat the force used was necessary to prevent imminent death or great bodily harmy ; : :
A defendant asserting the defense of unnecessary defensive force s. 940.01 (2) bﬂ@) For a Class E felopg fine not to exceed $50,000 or impris

achage of 1st-degree murder is not required to satisfpitiective threshold show ~ OnmMentnot to exceed 15 years, or both.
ing. State vHead, 2002 W1 9%55 Ws. 2d 194648 N.W2d 413 (f) For a Class F felong fine not to exceed $25,000 or impris

A person may employ deadly force against anptiighe person reasonably
believesthat force is necessary to protacdrd—person or oreself from imminent onmentnot to exceed 12 years and 6 months, or both.

deathor great bodily harm, without incurring civil liability for injury to the other (g) For a Class G felong fine not to exceed $25,000 or impris

Clarkv. Ziedonis 513 F 2d 79(1975).
Self-defense—prior acts of the victim. 1974 WLR 266. onmentnot to exceed 10 years, or both.

Statev. CamachoThe Judicial Creation of an Objective Element tisdbhnsin's (h) For a Class H felong fine not to exceed $10,000 or impris
Law of Imperfect Self-defense Homicide. Leisé895 WLR 742. onmentnot to exceed 6 years, or both.
) ] (i) For a Class | felony fine not to exceed $10,000 or impris
939.49 Defense of property and protection against onmentnot to exceed 3 years and 6 months, or both.

retail theft. (1) A person is privileged to threateniatention History: 1977 c. 1731981 c. 2801987a. 3325.64; 1993 a. 1941995 a. 691997
ally use force against another for the purpose of preventing or e£83 1999 a. 1882001 a. 109

minatingwhat the person reasonaltiglieves to be an unlawful — . .
interfergncewith thg persors property?)nly such degree of force 939:51  Classification of misdemeanors. (1) Misde-
or threat thereof may intentionally ised as the actor reasonablyn&anorsn chs.939to 951 are classified as follows:
believesis necessary to preventrminate the interference. It (&) Class A misdemeanor

is not reasonable to intentionally use force intended or likely to (b) Class B misdemeanor

causedeath or great bodily harm for the sole purpose of defense(c) Class C misdemeanor

of ones property (2) A misdemeanor is a Class A, B or C misdemeanor when
(2) A person is privileged to defend a 3rd persqeroperty it is so specified in ch939to 951

from real or apparent unlawful interferencedmother under the (3) Penalties for misdemeanors are as follows:

sameconditions and by the same means as thosier and by ) £or 5 Clasa misdemeanora fine not to exceed $10,000

which the person is privileged to defehs or her own property . imprisonment not to exceed 9 months, or both

from real orapparent unlawful interference, provided that the per (b) For a Class B misdemeanarfine no‘t to exceéd $1.000 or

sonreasonably believes that the facts sweh as would give the imorisonmenmot to exceed 90 crila s or both '

3rd person the privilege to defend hishar own propertythat his P ) ys, )

or her intervention is necessary for the protectiothefard per __(¢) For a Class C misdemeanarfine not to exceed $500 or

son'sproperty and thathe 3rd person whose property the persdf'Prisonmentnot to exceed 30 days, or both.

is protectingis a member of his or her immediate family or heuse History: 1977 c. 1731987 a. 332.64, 1997 a. 35

hold or a person whose property {herson has a legal duty to pro 939.52 Classification of forfeitures. (1) Except as pro

tect, or is a merchant and the actor is the merchantiployee or ijeqin s5.946.86and946.87 forfeitures inchs.939t0 951 are
agent. An dicial or adult employee or agent of a library is privi c(ljassifiedas follows:
e

legedto defend the property of the library in the manner specifi (a) Class A forfeiture.

in this subsection. b) Cl B forfei
(3) In this section “unlawful” meansither tortious or (b) Class B forfeiture.

expresslyprohibited by criminal law or both. (c) Class C forfeiture.
History: 1979 c. 2451981 c. 2701993 a. 486 (d) Class D forfeiture.

Flight on the parbf one suspected of a felony does not, of itself, warrant the use (g) Class E forfeiture.
of deadly force by an arrestindfieer, and it is only in certain aggravated circum

stanceghat a police dicer may shoot a fleeing suspect. ClariZiedonis,368 F (2) A forfeiture is a Class A, B, C, D or E forfeiture wheisit
Supp.544(1973). sospecified in chs939t0 951
(3) Penalties for forfeitures are as follows:
SUBCHAPTERIV (a) For a Class Aorfeiture, a forfeiture not to exceed $10,000.
(b) For a Class B forfeiture, a forfeiture not to exceed $1,000.
PENALTIES (c) For a Class C forfeiture, a forfeiture not to exceed $500.

(d) For a Class D forfeiture, a forfeiture not to exceed $200.

(e) For a Class E forfeiture, a forfeiture not to exceed $25.

939.50 Classification of felonies. (1) Feloniesinthe stat — [5 " 77 751081 ¢ 2801087 a. 1711087 a, 333,64 1989 a, 121

utesare classified as follows:

(@) Class A felony 939.60 Felony and misdemeanor defined. A crimepun
(b) Class B felony ishableby imprisonment in the Wconsinstate prisons is a felony
(c) Class C felony Every other crime is a misdemeanor

History: 1977 c. 418&.924 (18) (e)
A statutory diensepunishable by imprisonment of one year or less in an unspeci

(d) Class D felony

(e) Class E felony fied place of confinement may result in confinement in a state prison and, therefore,
is a felony regardless of the classification of théeoke at the time of the statute

(f) Class F felony enactment.State ex rel. McDonald Douglas County Circuit CLO0 Ws. 2d 569

(g) Class G felony 302N.W.2d 462(1981).

(h) Class H felony 939.61 Penalty when none expressed. (1) If a persoris

(i) Class I felony convictedof an act or omission prohibited by statute and for
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which no penalty is expressed, therson shall be subject to a-for viction begins at whichever of the times specified in §8)is the
feiture not to exceed $200. latest.
(2) If a person is convicted of a misdemeanor under state lam5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION;POW-
for which no penalty is expressed, the person mafjnee not ERSAND DUTIES OF DEPARTMENT. (&) A person placed on lifetime
morethan $500 or imprisoned not more than 30 days or both.supervisionunder this section is subject to the control of the
(3) Common law penalties are abolished. departmentunder conditions set by the court and regulations
History: 1977 c. 173 establishedby thedepartment that are necessary to protect the
public and promote theshabilitation of the person placed on-life
939.615 Lifetime supervision of serious sex offend - time supervision.
ers. (1) DeriNiTions. In this section: (am) The department may temporarily take a person on life
(a) “Department” means the department of corrections. time supervision into custody the department has rggsonable
(b) “Serious sex dnse” means any of the following: groundsto believe that the person has violated a condition of regu
1. A violation, or the solicitation, conspiracyr attempt to lation of lifetime supervision. Custody under this paragraph may
commit a violation, of $.940.22 (2) 940.225 (1) (2), or (3), lastonly as longas is reasonably necessary to investigate whether

948.02(1) or (2), 948.025(1), 948.05 (1)or (Im), 948.055 (1) the person violated a condition or regulation of lifetimepervi

sionand, if warranted, to refer the person to the appropiate
gig(l)g 948.07 948.075 948.08 948.1 (2) (a) 948.12 or cuting agency for commencement of prosecution under(3)b.

2. A violation, or the solicitation, conspiracy or attempt tg (b) The department shall cigara fee to a person placed orlife

. Sl me supervision to partiallyeimburse the department for the
commita violation, under cf40, 943, 944 or 948 other than a costsof providing supervision and services. The department shall
violation specified in subdL., if the court determines that one o

2 A setvarying rates for persons placed on lifetime supervisased
the pgrposeior the conduct constituting the violation was for thg abiliyty ?o pay andF\)Nith the goal of receiving at Iepast $1 per day
actor'ssexual arousal or gratification. if appropriate, from each person placediifetime supervision.

(2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (&) EXcept The department may decide not to ajmm fee while a person
asprovided in par(b), if a person is convicted of a serigssx placedon lifetime supervision is exempt as provided under par
offenseor found not guilty of a serious sextaise by reason of (¢). The department shall collect moneys for the feesgelar
mentaldisease or defect, the court mayaddition tosentencing underthis paragraph and credit those morteythe appropriation
the person, placing the person probation orif applicable, com  accountunder s20.410 (1) (gh)
mitting the person under 871.17 place the person difetime (c) The department may decide not to geaa fee under par

supervisiorby the department if notice concerning lifetiswper  (y'1g any person placed on lifetime supervision while he or she
vision was given to the persamder s973.125and if the court meetsany of the following conditions:

determineghat lifetime supervision of the person is necessary to
protectthe public.

(b) A court may not place a person on lifetime supervisi
underthis section if the person was previously placed on Iifetircr)%’ée gepljartm(;ent. . d by the d d
supervisionunder this section for grior conviction for a serious . 'bIS un egoklng treatmenapproved by the department an
sexoffense or a prior finding afot guilty of a serious sexfehse 'S Unable to work.

by reasorof mental disease or defect and that previous placement 4. Has a statement from a physician certifying to the depart
on lifetime Supervision has not been terminated under(§l)|_b_ mentthatthe person should be excused from Worklng for medical

(c) If the prosecutor is seeking lifetime supervision fpea  "€3SONS-
sonwho is chaged with committing a serious sexafse speei (6) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (a)
fied in sub(1) (b) 2, the court shall direct that the trigirfact find  Subjectto par (b), a persorplaced on lifetime supervision under
aspecialverdict as to whether the conduct constituting thense  this section may file a petition requesting that lifetime supervision
wasfor the actols sexual arousal or gratification. beterminated. A person shall file a petition requesterqina

(3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to sub(4) tion of lifetime supervision with the court that ordered the lifetime

the period of lifetime supervision on which a person is place%‘perv's'on'

underthis section shall begin at whichever of the following times, (b) 1. A person may not file a petition requesting termination
is applicable: of lifetime supervision if he or she has been convicted of a crime

gka\twas committed during the period of lifetime supervision.
2. A person may not file a petition requesting termination of

1. Is unemployed.
2. Is pursuing a full-time course of instruction approved by

(a) If the person is placed on probation for the serious s

offense,upon his or her disc from probation. L L h ;
P e P lifetime supervision earlier thath years after the date on which

(b) If the person is sentenced to prison for the serious K& peri . o NI
; A period of lifetime supervision began. If a person filpgtition
offense,upon his or her dischge from parole or extended SU"Oerrequestingermination of lifetime supervision at any time earlier

vision. than15 years after the date on which the pedblifetime super

(c) If the person is sentenced to prison for the serious S@Xjon began, the court shall deny the petition without a hearing.
offenseand is being released from prisbecause he or she has (c) Upon receiving a petition requesting termination of life

relachee((ihe expiration date of his or heentence, upon his or hery e s nervision, the court shall send a copy of the petitioheto
releasdrom prison. ) district attorney responsible for prosecuting the serious sex
(d) If the person has been committed to the departmentdifensethat was the basis for the order of lifetisepervision.
healthand family servicesinder s.971.17for the serious sex Uponreceiving a copy of a petition sentttn or her under this
offense,upon the termination of his or her commitment under garagraph,a district attorney shall conduct a criminal history
971.17(5) or his or her dischge from the commitment under s.recordsearch to determine whether the petisas been convicted

971.17 (6) whichever is applicable. of a criminal ofense that was committed duritiee period of life
(e) If par. (a), (b), (c) or (d) does not applyupon the person time supervision. No later than 30 dafterthe date on which he
beingsentenced for the serious sefenbe. or she receives the copy of the petition, the district attorney shall

(4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MAY BE reportthe I’ESL_lltS of th? criminal history record $(_-'.“8.I’Ch to the court
IMPOSED. If a person is being sentenced for more than one convdidmay provide a written response to the petition.
tion for a serious sex fe#nse, the court may place the person on (d) After reviewing the report of the district attorney submitted
one period of lifetime supervision only A period of lifetime underpar (c) concerninghe results of a criminal history record
supervisionordered for a person sentenced for ntba@ one con  searchthe court shall do whichever of tfalowing is applicable:
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1. If the report of the district attorney indicates thatpaeson (7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME
filing the petition has been convicted of a crimindleofe that supervision. (a) No persoplaced on lifetime supervision under
wascommitted during the periaaf lifetime supervision, the court this section may knowingly violata condition or regulation of
shalldeny the persog’petition without a hearing. lifetime supervision establishdxy the court or by the department.

2. If the report of the district attorney indicates thatg@eson (b) 1. Except as provided in sul2d.whoever violates pafa)

filing the petition has not been convicted of a crimindrde that is guilty of a Clas#\ misdemeanor
wascommitted during the periaaf lifetime supervision, the court 2. Whoever violates pafa) is guilty of a Class | felony if the
shall order theperson to be examined under.ffej, shall notify sameconduct that violates pgg) also constitutes a crime that is
the department that may submit a report under pgem) and afelony.
shall schedule a hearing on the petition to be conductgmcas  History: 1997 a. 2751999 a. 389; 2001 a. 109
vided under par(f). ) o

(e) A person filing a petition requesting terminatiorlifetime ~ 939.62 Increased penalty for habitual criminality
supervisionwho is entitled to a hearing under (@) 2.shall be (1) If the actor is a repeatess thaterm is defined in sulg2), and
examinecby a person who is either a physicira psychologist the present conviction is for any crinfer which imprisonment
licensedunder ch455and who is approved by the coufihe phy My be imposed, except for an escape unda#6.42or a failure
sicianor psychologist who conducts an examination under tH "€POrt under s946.425 the maximum term of imprisonment
paragraphshall prepare a report of his or her examination thRfescribedoy law for that crime may be increased as follows:
includeshis or her opinion of whether the person petitioning for (&) A maximum term of imprisonment of one year or less may
terminationof lifetime supervision is a danger to publithe phy ~ beincreased to not more than 2 years.
sicianor psychologist shall file the report of his or her examination (b) A maximum term of imprisonment of more than one year
with the court within 60 days after completing the examinatiobut not more than 1@ears may be increased by not more than 2
andthe court shall provide copies of the report to the person filiggarsif the prior convictions were for misdemeanors and by not
the petition and the district attorney who received a copy of tleorethan 4 years if the prior conviction was for a felony
person'spetition under palc). The contents of the report shall  (c) A maximum termof imprisonment of more than 10 years
be confidential until the physician or psychologisstifies at a maybe increased by not more than 2 years if the prior convictions
hearingunder par(f). The person petitioning for termination ofwerefor misdemeanors and by mobre than 6 years if the prior
lifetime supervision shall pay the cost of an examination requirgdnvictionwas for a felony
underthis paragraph. (2) Theactor is a repeatertifie actor was convicted of a felony

(em) After it receives notification from the court under.pdy  duringthe 5-year period immediately preceding ¢benmission
2., the department may prepare and submit to the court a repsirthe crime for whichthe actor presently is being sentenced, or
concerninga person who has filedmetition requesting termina if the actomwas convicted of a misdemeanor on 3 separate occa
tion of lifetime supervision. If the department prepares and suionsduring that same period, which convictions remain of record
mits a report under this paragraph, the report shall include infandunreversed. It is immaterial that sentence was stayed, with
mation concerning thepersons conduct while on lifetime heldor suspended, or that the actor was pardoned, unless such par
supervisionand an opinion as to whethéetime supervision of donwas granted on the groundiahocence. In computing the
the person is still necessary to protect the public. When a regodcedings—year period, time which the actor spent in actual con
preparedunder this paragraph has been received by the court, finementserving a criminal sentence shall be excluded.
courtshall, before the hearing under.§8r, disclose theontents (2m) (a) In this subsection:

of the report to the attorney for the person who filed the petition "1, «serious child sex éénse” means an -
o ) . . y of the following:
andto the district attorneyWhen the person who filed the petition a. Aviolation of $948.02 948.025948.05 948.055948.06

Is not represented bgn attorneythe contents shall be disclosedy ;557 948 0gor948.0950r 948.300r, if the victim was a minor

to the person. . L @
) - . o .._.._andthe convicted person was not the vicrparent, aiolation
(f) A hearing on a petition requesting termination of Ilfetlmgf 5.940.31

supervisionmay not be conducted until the person filing the-peti
tion has been examined and a report of the examination has b . ;
filed as provided under pge). At the hearing, the court shall take&ﬁ rstate ctxjrlprltor o July 16, 19?88qnder]§31e law of this state that
evidenceit considers relevant to determining whether lifetim& compa“ra cloa crlm? speciiied in suba. a.
supervisiorshould be continued becaube person who filed the ~ 2M- “Serious felony” means any of the following:

petitionis adanger to the public. The person who filed the petition a. Any felony under £961.41 (1)(1m)or(1x) that is a Class
andthe district attorney who received the petition under(gar A, B, or C felony arif the felony wasommitted before February
may offer evidence relevant to tigsue of the persandangerous 1, 2003, that ir was punishable by a maximum prison term of
nessand the continued need for lifetime supervision. 30years or more.

(g) The court may grant a petition requesting termination of b. Any felony under s940.09 (1) 1999 stats., £43.23 (1m)
lifetime supervision if it determines after a hearing under(par Or(1r), 1999 stats., £48.35 (1) (bpr(c), 1999 stats., or 848.36

thatlifetime supervision is no longer necessary to proteqgptine 1999 stats., or s940.01, 940.02 940.03 940.05 940.09 (1c)
lic. 940.16 940.19 (5) 940.195 (5) 940.21 940.225 (1)or (2).

(h) If a petitionrequesting termination of lifetime supervision940'305 940.31,941.327 (2) (b) 4.943.02 943.10 (2)943.23

is denied after a hearing under @, the person magot file a (19), 943.32 (2)946.43 (1m)948.02 (1)or (2), 948.025948.03
subsequenpetition requesting termination of lifetime supervisiorﬁz) (a)or(c), 948.05 948.06 948.07 948.075 948.08 0r948.30
until at least 3 years have elaps#ace the most recent petition‘\~” L )
wasdenied. c. The solicitation, conspiracy or attempt, unde®39.3Q

(i) If the court grants a petition requestiegmination of life 939.310r9$9.32 o CO”?""‘ a Class A felony
time supervision and the person is registered with the departmentd- A crime at any time under federal law or the law of any
unders.301.45 the court may also order that the person is no |o@fhe_rstate arprior toApril 28, 1994, under the law of this state
ger required to comply with the reporting requirements under §atis comparable to a crime specified in subu. a, b. orc.
301.45 This paragraphoes not apply to a person who must-con (b) The actor is a persistent repeater if one of the following
tinue to comply with the reportingequirements for life under s. applies:
301.45(5) (b)or for as long as he or she is in this state usder 1. The actor has been convicted of a serious felony on 2 or
301.45(5m) (b) moreseparate occasions at any time precetliegserious felony

. A crime at any time under federal law or the law of any
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for which he or she presently is being sentengsder ch973, The state is chared with proving a prior conviction and that it lies within the

which convictions remain of record and unreversed ahthe 2 i—yeawvindow of sub. (2). State Goldstein,182 Ws. 2d 251513N.W.2d 631(Ct.

. —r o pp. 1994).
or more previous convictions, at least one conviction Occurrecf guilty plea withouta specific admission to repeater allegations is néicerft

beforethe date of violation of deast one of the other felonies forto establish the facts necessary to impose the repeater penalty enftatearZim-
which the actor was previously convicted. mermann;185 Wis. 2d 549518 N.W2d 303(Ct. App. 1994).

. . . Whena defendant does not admit to habitual criminalitg state must prove the
2. The actohas been convicted of a serious child séanse  allegedrepeater status beyond a reasonable doubt. Stateriault, 187 Ws. 2d

on at least one occasion at any time precedingldie of violation 125 522 N.w2d 264(Ct. App. 1994).

of the serious child sex fefhse for which he or she presently iss A commitment under the Sex Crimes LaW. 975, is not a sentence under sub. (2).
. X L . tatev. Kruzycki, 192 Wis. 2d 509531 N.W2d 429(Ct. App. 1995).

being sentenced under c873 which conviction remains of Sub. (2m) (b) izonstitutional. It does not violate the guaranty against cruel and

recordand unreversed. unusual punishment, the principal of separatibpowers, or the guaranty of equal
(bm) For purposes of countingcanviction under patb), it protection. State vLindsey 203 Ws. 2d 423554 N.W2d 215(Ct. App. 1996).

. . - o A conviction for purposes of sub. (2) occurs when the judgment of conviction
is immaterial that the sentence for thieevious conviction Was | qers. 972.13 is entered. not the date that guilt is found. MikiState212 Wis.

stayed,withheld or suspended, or that the actor wasdoned, 2d859 569 N.w2d 765(Ct. App. 1997).
unlessthe pardon was granted on the ground of innocence. Section973.13 commands that all sentences in excess of that authorized by law be

. . X R declaredvoid, including the repeater portion of a sentence. Prior postconviction
(c) If theactor is a persistent repeatdre term of impriSon  motionsthat failed to challenge the validity of the sentence do not bar seeking relief

mentfor the felony for which the persistent repeater presenﬂyf[gm faulty repeater sentences. StatElowers221 Ws. 2d 20586 N.W2d 175(Ct.

: Y S . - App. 1998
being sentenced under c73is life imprisonment without the Sub.(2m) (b) does not violate constitutional equal protection requirem8tease

possibility of parole or extended supervision. v. Block, 222 Wis. 2d 586587 N.W2d 914(Ct. App. 1998).

(d) If a priorconviction is being considered as being Cove',?.I*Whenthe statehaged the defendant as a repeater under subs. (1) (c) and (2), then

e argedhe defendant as a repeater under sub. (2m) inftivenation, it abandoned
underpat (a) 1m. bor2m. d.as comparable to a felony specifiedne earlier chages and could not resurrect them when the lattegehaoved to be

underpar (a) 1m. a.or 2m. a, b. or c., the conviction maye invalid. State vThoms,228 Ws. 2d 868599 N.W2d 84(Ct. App. 1999).

; ‘g : Confinementime spent on various parole holds qualifies as actual confinement
countedas a prior conviction undear (b) onIy if the court deter servinga criminal sentence thereby extending the 5-year period under sub. (2). State

mines,beyond areasonable doubt, that the violation relating t@ price,231 Ws. 2d 229231 N.W2d 229(Ct. App. 1999).

that conviction would constitute a felony specified under (zr Jailtime served as a condition of probation is time spent in confinement under sub.
(2) and is excluded from calculating the stasitehe period. State Crider 2000

1m.a.or2m. a, b. orc. if committed by an adult in this state. | aps 84 234 Ws. 2d 195610 N.W2d 198
(3) In this section “felony” and “misdemeanor” have the fol Because. 941.29 (2m), the secondasise felon in possession of a firearm statute,
lowing meaninas: definesan additional element to the crime in s. 941.29 (2), felon in possession of a
g9 gs: . . . . firearm, it creates a separatdesfse, and not a penalty enhapesdwill support the
(a) In case of crimes committed in this state, the terms do r&o\l/)\}lggtlzczrg)f this section. State Gibson, 2000 WI App 20238 Ws. 2d 547618
includemotor vehicle dén.ses u.nder Cthlt0349. and ofenses . .A .circuit court may not determine the validity of a prior conviction during an
handledthrough proceedings in the court assigned to exercCigancedsentencing proceeding predicated on the prior conviction unless the
jurisdiction underchs.48 and938, but otherwise have the mean offenderalleges that a violation of the right to a lawyer occurred in the prior convic
F ; ; tion. The ofender may use whatever means are available to challenge the other con
Ings deSIQnated n 9"_39'60 . . o viction in another forum, and if successful, seek to reopen the enhanced sentence.
(b) In case of crimes committed in other jurisdictiotise Stat%v. Hahn, 20?0 Wlh18,238 Wis. 2d|._38%?18 NHWZd 528 e lenath of
; ; ; ; entwo penalty enhancers are applicable to the same crime, the length of the sec
terdeo not include those crimes which are equwalent to mOtgrf(/jvpenalty enhancer is based on the maximum term for thechaseas extended
vehicle offenses under ch841 to 349 or to ofenses handled py the first penalty enhanceState vQuiroz, 2002 WI App 5251 Ws. 2d 245641

throughproceedingén the court assigned to exercise jurisdictioh.W.2d715

: ; ; For purposes of applying this section, the definition of “crime” in s. 939.1&as
underchs.48 and938 Otherwise, felony means a crinich ductwhich is prohibited by state law and punishable by fine or imprisonment or both”

underthe |_aWS _Of that jUfi_SdiCtiO_n carries a _pl'eS_CI'ibed maximuRapplicable to statutes outside of chs. 939 to 948 and 951. Sateun, 2002 WI
penaltyof imprisonment in a prison or penitentiary for grear App 105,254 Ws. 2d 868648 N.W2d 496

B . : n uncertified copy of a prior judgment of conviction may be used to prove a con
or more. Misdemeanor means a crime which does not carry a Qréed defendans status as a habitual crimindlhe rules of evidence do not apply

scribedmaximum penalty siitient to constitute it a felony and to documents déred during a circuit coust’presentence determination of whether

includescrimes punishable only by a fine. aqualifying prior conviction exists. The state Itias burden of proof and mustef
; . ! proof beyond a reasonable doubt of the conviction. Ste&@awnders, 2002 WI 107,
o B ST SR e T e e 100 Bl i 8

- . A defendang admission that an out—of-state crime is a serious felony does not
Cross' reference. For procedure, see$73.12 relievea court of its obligation to make an independent determinatighat issue.
Imposition of a 3-year sentence as a repeater mescruel and unusual even Thetrial courts failure to make that finding did not prevent the appellate court from

thoughthe conviction involved the stealing of 2 boxes of candijchcarried amaxi  makingit. State vCollins, 2002 WI App 177256 Ws. 2d 697649 N.W2d 325

mumsentence of 6 months. HansoiState48 Ws. 2d203 179 N.w2d 909(1970).  sub.(2m) is constitutional State vRadke, 2003 WI 259 Ws. 2d 13657 N.w2d
A repeater chge must be withheld from the jusyknowledge since it is relevant 66, 01-1879
only to sentencing. Mulkovich.\Btate,73 Ws. 2d 464243 N.W2d 198(1976). A defendant convicted of a second or subsequent OWI is subject to the penalty

This section authorizes penalty enhancement only when the maximdenlying  enhancementgrovided for in both ss. 346.65 (2) and 939.62, if the application of
sentences imposed. The enhancement portion of a sub—-maximum serigenceachenhancer is based on a separate and distinct prior conviction or convictions.
vacatedas an abuse of sentencing discretion. Stdtanis, 119 Wis. 2d 612350  Statev. Delaney 2003 WI 9,259 Wis. 2d 77658 N.W2d 416 01-1051
N.W.2d 633(1984). A defendant convicted of second or subsequent controlled substarfeas# is

In sub. (2), “convicted of a misdemeanor on 3 separate occasions” requires 3 sgiigiect to the penalty enhancements provided for in bo889s62and 961.48 (2)

ratemisdemeanors, not 3 separate court appearances. .Siiteock, 119 Ws. 2d  If the application of each enhancer is based on a separate and distinct prior conviction
664, 350 N.W2d 647(1984). or convictions. State.Waxey 2003 WI App 94264 Ws. 2d 878663 N.w2d 811,

A court’s acceptance of a guilty plea or verdict idisigit to trigger theoperation 02-1171

of this section; completion of sentencing is not a prerequiStae vV\Wimmer, 152 In determining whether a priorfehse was a serious child sefeofse under sub.
Wis. 2d 654 449 N.W2d 621(Ct. App. 1989). (2m) a court may apply an elements only test but may also conduct a comparable anal

sisby considering whether the defendamnduct under the statute governing the

Felony convictions entered following a waiver from juvenile court are a propef. i ;
basisfor a repeater allegation. Statekastner156 Ws. 2d 371457 N.w2d 331 288533{%;30{173%%@ \(,:\?g sztl(tjuée%gggg) RY&E‘;%;Q%EEQSZ;Stat”te‘ Stateld,

(Ct. App. 1990).

Sub.(1) is applicable when concurrent maximum sentences are imposed fer muyltj . .
ple ofenses. Consecutive sentences are not required. SPateis; 165 Ws.2d78  939.621 Increased penalty for certain domestic abuse

477N.W.2d 307(Ct. App. 1991). offenses. If a person commits aact of domestic abuse, as
For offenses under ch. 161 [now ch. 961], the court may apply s. 961.48 or 939 §&finedin s.968.075 (1) (aand the aatonstitutes the commission

butnot both. State.\Ray 166 Ws. 2d 855481 N.W2d 288(Ct. App. 1992). £ . th . K fi ! t for that cri
Eachconviction for a misdemeanor constituée%eparate occasion” for purposes0 acnme, the maximum term of Impnsonment for that crime may

of sub. (2). State.\Hopkins,168 Ws. 2d 802484 N.W2d 549(1992). beincreased by not more than 2 years if the crime is committed
Enhancementf a sentence under this section does not violate dgedpardy ~ duringthe 72 hours immediately following an arrest for a demes
Statev. James169 Ws. 2d 490485 N.W2d 436(Ct. App. 1992). tic abuse incident, as set forth in%8.075 (5) The 72-hour

This section does not grant a trial court authority to increase a punitive sanction : : ; [ n
contemptof court. States. Carpenterl79 Ws. 2d 838508 N.W2d 69(Ct. App. ﬁ%{rlodapplles whether or not there has been a waiver bydhm

1993). unders.968.075 (5) (c) The victim of the domestic abuse crime
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doesnot have to be the same as the victim of the domestic ab@868.632 Penalties; violent crime in a school zone.
incidentthat resulted in tharrest. The penalty increase under thigl) In this section:

sectionchanges the status of a misdemeanor to a felony (a) “School” means a public, parochial or private school that
VH\llﬁteor:tX/zvol;?:nzﬁy %ﬁ;%ggrsa;gipplicable to the same crime, the length ofthegrOVidesan educational program fone or more grades between
ond penalty enhancer is based on the maximum term for thechiaeeas extended fédesl and 12 andhat is commonly known as an elementary

by the first penalty enhanceState vQuiroz, 2002 WI App 5251 Ws. 2d 245641 school,middle school, junior high school, senior high school or
N.w.2d 715 high school.

(b) “School bus” has the meaning given i1340.01 (56)

(c) “School premises” means any school building, grounds,
recreationarea or athletic field or any other property ownesd

. - . or operated for school administration.

(2) If a person has one or mgmeor convictions for a serious d) “School N f the following:
sexcrime and subsequently commitsaxious sex crime, the court (d) “Schoo zone means any ot the foflowing:
shallimpose a bifurcated sentence und&78.01 The ternmof 1. On the premises of a school.
confinementin prison portion of a bifurcated senterigosed 2. Within 1,000 feet from the premises of a school.
underthis subsection may not be less than 3 years and 6 months,3. On a school bus or public transportation transporting stu
but otherwise the penalties for tlweime apply subject to any dents to and from a public or private school.
applicablepenalty enhancement. The court may not ptaee 3m. At school bus stops where students are waiting for a
defendanbn probation. schoolbus or are being dropped by a school bus.

History: 1993 a. 97227, 1997 a. 3262001 a. 109 (e) “Violent crime” means any of the foIIowing:

. ; ; 1. Any felony under s940.01 940.02 940.03 940.05
939.624 Increased pe.nalty“, repeat serious V|(?,Ient 40.09(1c), 940.19 (2)(4) or (5), 940.21 940,225 (1)(2) or (3).
crimes. (1) In this section, “serious violent crime” means
violation of s.940.030r 940.05 40.305 940.31 941.2Q 941.21 943.02 943.06 943.10 (2)
. - . 943.23(1g), 943.32 (2)948.02 (1)or (2),948.025948.03 (2) (a)
(2) If a person has one or mgmeor convictions for a serious r (c), 948.05 948.055 948.07 948.08 or 948.30 (2)
violent crime or a crime punishable by life imprisonment and sub 2' Thé solicitétion co.ns;:)iraci/ or atterﬁpt unde939.39

sequentlycommits aserious violent crime, the court shall impos .
a bifurcated sentence under9§.3.01 The term of confinement %39.310r939.32 to commit a Clasa felony.

in prison portion of a bifurcated sentence imposed under this syp 3: Any misdemeanor under 840.19 (1) 940.225 (3m)
sectionmay not be less than 3 yearsd 6 months, but othemiseggo-?’z(z)' 940.42 940.44 941.20 (1)941.23 941.235941.24
the penaltiegfor the crime applysubject to any applicable penalty°r 941.38 (3) ) _ o

enhancementThe court may not place the defendant on proba (2) If a personcommits a violent crime in a school zone, the

939.623 Increased penalty; repeat serious  sex crimes.
(1) In this section, “serious sex crime” means a violatios.of
940.225(1) or (2).

tion. maximumterm of imprisonment is increased as follows:
History: 1993 a. 972001 a. 109 (a) If the violent crime is a felonythe maximum term of
imprisonments increased by 5 years.
939.63 Penalties; use of a dangerous weapon. (1) Ifa (b) If the violent crime is a misdemeantite maximum term

personcommits a crime while possessing, using or threateningdpimprisonment is increased by 3 monéinsl the place of impris
usea dangerous weapon, the maximum term of imprisonment Psmentis the county jail.

scribedby law fqr that crime m-ay b_e increased as fqllows. (3) (a) In addition to any other penalties that may apply to the
(@) The maximum term of imprisonment for a misdemeanefime under sub(2), thecourt may require the person to complete
may be increased by not more than 6 months. 100 hours of community service work for a public agency or a
(b) If the maximum term of imprisonment for a felony is moreonprofitcharitable aganization. The court shadhsure that the
than5 years or is a life term, the maximum term of imprisonmedefendants provided a written statement of the terms of the-com
for the felony may be increased by not more than 5 years.  munity service order Any olganizationor agency acting in good

(c) If the maximum term of imprisonment for a felony is moréith to whicha defendant is assigned under an order under this
than2 years, but not morthan 5 years, the maximum term offaragraphhas immunity from any civil liability in excess of
imprisonmentfor the felony may be increased hgt more than $25,000for acts or omissions by or impacting on the defendant.
4 years. (b) The court shall not impose the requiremander par(a)

(d) The maximum term of imprisonment for a felony not spedif the court determines that the person would pose a threat-to pub
fied in par (b) or (c) may be increased byot more than 3 years. lic safety _Wh”e _complet_lng the requirement. _

(2) The increased penalty provided in this section does not (4) This section provides for the enhancemeiihe penalties

apply if possessingusing or threatening to use a dangerol@PPlicabléfor the underlying crimeThe court shall direct that the
weaponis an essential element of the crime gear trier of fact find a special verdict as to all of the issues specified

93532) ggisaizcg(isoln applies onlyo crimes specified under chs.'ani;Er‘§:2)l'995 a. 222001 a. 109

History: 1979 c. 14; 1981 c. 2121987 a. 33%.64; 1995 a. 4482001 a. 109 939.645 Penalty; Crimes Committed against Certain

Thefact that the maximum term for a misdemeanor may exeeed/ear under ;

sub.(1) (a) 1. does not upgrade the crime to felony status. Sta@nter 121 Ws. pheople (I)r pr(f)perrt]y . %) :f.a per_son doe_s all of tHe”OYémg’.

2d 118, 357 N.W2d 555(1984). the penalties for the underlying crime are increaaegrovided in
Possessiomncompasses both actual and constructive possess@mprode a sub.(2):

violation of this section, the state must prove that the defendant possessed the weap ; :

to facilitate the predicate fainse. State.\Peete185 Ws. 2d 255517 N.W2d 149 %) Commlts a crime under ctés9to 948_ .

(1994). See also State Howard,211 Wis. 2d 269564 N.W2d 753(1997). (b) Intentionally selects the person against whom the crime

BidAmr;ezillu?Saoxlse ?daxzf gggigtﬁwzgaggﬁgui vggaggget;nder s.939.22 (10).. Staimderpar (a) is committed or selects the property that is damaged
UndérPeetexhére is stifcient evidence of pbsseésion if the evidence allows-a re®" otherwise dected by the crime under p@a) in whole or in part

sonabldury to find beyond a reasonable doubt that the defendant possessed-a dahgggauseof the actors belief or perception regarding the race,

O o enen r e o, R 50 o s st} fgion, color, disabity sexual orientationnationl origin or
240Wis. 2d 276622 N.W2d 285 : St PP <5%: ancestryof that person or the owner or occupant of that property

Whentwo penalty enhancers are applicable to the same crime, the length of the wdaetheror not the actds belief or perception was correct.

ondpenalty enhancer is based on the maximum term for thechaseas extended ; f ; ; ;
by the first penalty enhanceBtate vQuiroz, 2002 WI App 5251 Wis. 2d 245641 (2) (a) If the crime committed under sufi) is ordinarily a

N.W.2d 715 misdemeanoother than a Class A misdemeartbe revised max
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imum fine is $10,000 and the revised maximum term of impfison (5) Thecrime of attempted battery when the crime gkdrs
mentis one year in the county jail. sexual assault, sexual assault of a child, robpbenayhemor

(b) If the crime committed under sui) is ordinarily a Class aggravatedattery or an attempt to commit any of them.

A misdemeangrthe penaltyincrease under this section changes (6) A crime specified in 940.285(2) (b) 4.or 5. when the

the status of the crime to a feloayd the revised maximum fine crime chaged is specified in £40.19 (2)o (6), 940.225 (1)(2)

is $10,000 and the revised maximum term of imprisonment iso2(3) or 940.30

years. (6¢) A crime that is a less serious type of violation under s.
(c) If the crime committed under sult) is a felonythe maxi  940.285than the one chged.

mumfine prescribed biaw for the crime may be increased by not (6e) A crime that is a less serious type of violation under s.

morethan $5,000 and the maximum term of imprisonment pre40.295than the one chged.

scribedby law for the crime may be increased by not more than (7) The crime specified in s940.11 (2) when the crime

S years. chargeds specified in s940.11 (1).
(3) Thissection provides for the enhancemefihe penalties  History: 1985 a. 29144, 306, 332, 1987 a. 33%.64; 1987 a. 349403 1989 a.

applicablefor the underlying crimeThe court shall direct that the 3152909 1989 a. 2501991 a. 2051993 a. 441445 491 )
Jo submit a lesser includedfehse, there must be some reasonable ground in the

_trler of fact find a speC|aI verdict as to all of the issues Spec”'%{;idencefor conviction on the lesser and acquittal ondheater A lesser dense
in sub.(1). is permissible when thtae evidence requires the jury to find a disputed factual ele
; i ; ; entin the chaged ofense that is not required for the less@d the jury might find

(4) This section does not apply to any crime if proof of rac§ictic ed fact either watate vMelvin, 49 Ws. 2d 246181 N.W2d 490(1970)

religion, color, disability sexual Onentat_'(mnat'on?l orngin or  Attemptedbattery can only be an included crime as to the speciosddisted.

ancestryor proofof any persors perception or belief regarding Statev. Melvin, 49 Wis. 2d 246181 N.W2d 490(1970).

another’s race, religion, colgr disability sexual orientation, fAnchagf gffpotsgession of él&stol by f;l,mi?%r is R?t a|n inclutdefd crime "}%Ef?ﬁr
. - . : - attempted first degree murdeegcause it includes the element of minority that the

national origin or ancestry is required for a conviction for thagreatercpime does not. State Melvin, 49 Ws. 2d 246181 N.w2d 490(19%).

crnme. Disorderlyconduct is not a lesser includedeofse of criminal damage to property

History: 1987 a. 3481991 a. 2912001 a. 109 Statev. Chacon50 Ws. 2d 73183 N.W2d 84(1971).

Whentwo penalty enhancers are applicable to the same crime, the length of the seg/hile attempted aggravated batteryia an included crime of aggravated battery
ond penalty enhancer is based on the maximum term for thechaseas extended undersub. (1), it is under sub. (4). The reducedghaloesot put the defendant in
by the first penalty enhance8tate vQuiroz, 2002 WI App 5251 Ws. 2d 245641  doublejeopardy Dunn v State55 Ws. 2d 192197 N.W2d 749(1972).

N.W.2d715 Undersub. (1), the emphasis is on the proof, not the pleading, and the “stricken

The“hate crimes” laws. 939.645, does not unconstitutiondtifringe upon free  word test” stated ifEastway vState 189 Ws. 56, isnot incorporated in the statute.
speech.State vMitchell, 508 U.S. 476124 L. Ed. 2d 43§1993);178 Wis. 2d 597  Martin v. State 57 Wis. 2d 499204 N.W2d 499(1973).

504 N.W.2d 610(1993). Section947.015, bomb scares, is rt included crime in s. 941.30, recklessly
HateCrimes: New Limits on the Scope of the 1st Amendment. ReBleMLR  endangeringafety State vVan Ark,62 Ws. 2d 155215 N.W2d 41(1974).

415 (1993). Whenthe evidence overwhelmingly showed that a shooting was intentional, fail
Talking about Hate Speech: A Rhetorical Analysis of American and Canadiare to include negligent homicide under ss. 940.06 3408 as a lesser included

Regulationof Hate Speech. Moran. 1994 WLR 1425. offenseswas not error Hayzes vState 64 Wis. 2d 189218 N.W2d 717(1974).
Hate Crimes. Kassel. ¥/ Law Oct. 1992. In order to justify the submission of an instruction on a lesser degree of homicide

thanthat with which the defendant is chad, theramust be a reasonable basis in the
evidencefor acquittalon the greater chge and for conviction on the lesser dear
Harrisv. State 68 Ws. 2d 436228 N.W2d 645(1975).
SUBCHAPTERV For one crime to be included in anothiémust be utterly impossible to commit
the greater crime without committing the less&andolph vState 83 Wis. 2d 630
266N.W.2d 334(1978).
RIGHTS OF THE PROSECUTION Thetest under sub. (1) concerns legal, statutorily defined elements of the crime,
not peculiar facts of case. Statdfrhasselt33 Ws. 2d 647266 N.W2d 342(1978).
. . Thetrial court erred in denying the defendamgquest for the submission of a-ver
939.65 Prosecution U_nder_more than one Section per - et of endangering safety by conduct regardless of life as a lesser incliefesEof
mitted. Exceptas provided in 948.025 (3)if an act forms the of attempted murderHawthorne vState 99 Ws. 2d 673299 N.W2d 866(1981).

basisfor a crime punishable under more than one sta’[utory-proviWithoutclear legislativentent to the contrarymultiple punishment may not be
imposedfor felony-murdernd the underlying felonyState vGordon,111 Wis. 2d

sion, prosecution may proceed under any or all such provisior{»[%3 330 N.W2d 564(1983).
History: 1993 a. 227 ) ) ) ) ~ Whena defendant chged with 2nd degree murder denied firing the fatal shot, a
Due process does not require that a person know with certainty which criniganslaughteinstruction was properly denied. StatSarabiall8 Ws. 2d 655348
amongseveral, the person is committirag, least until the prosecution exercises itsN.W.2d 527 (1984).
chaging discretion. Harris.\State,78 Ws. 2d 357254 N.w2d 291(1977). Underthe “elements only” test, fainsesthat require proof of nonconsent are not
lesserincluded ofenses of denses for which proadf nonconsent is not required.

939.66 Conviction of included crime permitted. Upon Statev. Richards123 Ws. 2d 1 365 N.w2d 7(1985).

; : ; ; Whenpolice confiscated a lge quantity of drugs from ampty home and the next
pr_osecutlorfor a crlm_e, the aCtor may be convicted of e_lther t y searched the defendant upon his return home, confiseagimgll quantity of the
crime chaged or an included crime, but not both. An includeghmedrugs, the defendasttonviction for a lesser-included@ise of possession
crime may be any of the following: anda greater dénse of possession with inteotdeliver did not violate double jeop

. . . . . ardy. State vStevens]123 Ws. 2d 303367 N.W2d 788(1985).
) (1) A crime Wh|Ch does not require proof (?f dayt in addi Recklessuse of weapons under s. 941.20 (1) (a), 1983 stats., was not a lesser
tion to those which must be proved for the crime ghdr includedoffense of crime of endangering safety by conduct regardless witife

(2) A crimewhich is a less serious type of criminal homicid53"}%%”283r,\ﬁ)\,%%g;&iﬁ)ggg)lg' and 941.30, 1983 stats. Staerngton134 Ws.

thanthe one chaed. Thecourt must instruct the jury on a properly requested lesfersefeven though

i inh i i i the statute of limitations bars the codrom entering a conviction on the lesser
(2m) A crime which is a lesserious or equally serious type . st yMuentner138 Ws. 2d 374406 N.W2d 415(1987)

of battery than the one clyed. The court of appeals may not direct the circuit court to enter a judgment of convic
(2r) A crime which is a less serious type of violation urgler tion for a lesser included feinse when a jury verdict of guilty on a greatdewse is
943.23than the one chaed reversedor insuficiency of evidence and the jury was not instructed orebser
. ged. includedoffense. State.\WMyers,158 Wis. 2d 356461 N.W2d 777(1990).

(3) A crime which is the same as the crime ghdrexcept that  Convictionsfor both first-degree murder and blary/battery are permissible.
it requiresrecklessness or negligence while the crime garhr Statev. Kuntz, 160 Ws. 2d 722467 N.w2d 531(1991). ,
requiresa criminal intent Evidenceat trial maysuggest to the state that an instruction on a lesser included
q : offenseis appropriate; it is unreasonable for a defendant to assume at the outset of trial
(4) An attempt in violatiorof s.939.32to commit the crime thatevidence may not ffct the state’ prosecuting positionState vFleming,181
charged Wis. 2d 546510 N.W2d 837(Ct. App. 1993).
ged. This section does not bar multiple convictions when homicides are “ecaaiy

(4m) A crime of failure to timely pay child support under sous.” Two Class C felonies with the same maximum penalty were ecaeityus

: : ; ; although one carried additional sanctionslo¥er license revocation and an addi
948'22(3) whenthe crime ChaJEd is failure to pay child Supporttional penalty assessment that the other did not. Staechner217 Ws. 2d 392

for more than 120 days under9€8.22 (2) 576 N.W2d 912(1998).
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Misdemeanobattery is an included crime of felony battebyt they are notthe 939.73 Criminal penalty permitted only on conviction.
sameoffense. Acquittal on felony battery chas does ngirevent subsequent pro

secution for misdemeanor battei$tate vVassos218 Ws. 2d 330579 N.Ww2d 35 A penalty for the commission of a .C“me, may be 'mpOSEd Only

(1998). after the actor has been duly convictedicourt of competent
Thereis no rule that when a more specific crime could have beegathathe  jurisdiction.

defendantosesthe right to a lesser-included instruction on a more genédesisef.

Thatretail theft, which was not a lesser-includefko$e ofarmed robberycould . L .

havebeen chaged did not prevent thgiving of an instruction on theft as a lesser939.74 Time limitations on prosecutions. (1) Exceptas

krgltgjsgoifgggv)e of armed robbenftate vJones228 Ws. 2d 593598 N.W2d 259 providedin subs(2) and(2d) ands. 946.88 (1) prosecution for

A lesser included &nse must be both lesser and included. Aens with a afe!ony must be commenced V\{ithin 6 years and prosecutipn .fOI'
heavierpenaltycannot be regarded as a lesstarmie than one with a lighter penalty a misdemeanor or for adultery within 3 years after the commission

Statev. Smits, 2001 WI App 4241 Ws. 2d 374626 N.W2d 42 ; ; ; ; ;
When a jury returned a verdict finding the defendant guilty of both a geeader thereof. Within the meaning of this section, a prosecution has

a lesser included fese, although it had been instructed thebuld only find one  COMMmencedvhen a warrant or summons is issued, an indictment

or the otherit was not error for the court to enter judgment on the gred¢ersefafter  jg found, or an information is filed.

polling the jury to confirm the result. StateMughes, 2001 WI App 23248 Wis. . . . .

2d 133 635 N.w2d 661 (2) Notwithstandinghat the time limitation under sud) has
Separatgrosecutions for a carjacking that occurred on one day and operating ¢hepired:

samecar without the ownés consent on the next did not violate sub. (2r) or the con .
stitutionalprotection against double jeopardgtate vMcKinnie, 2002 WI App 82, (a) A prosecution under 840.01 940.02 940.03 or940.05

252Wis. 2d 172642 N.W2d 617 __may be commenced at any time.
Sub.(2m) only applies to battery under s. 940.19 and not to battery by a prisoner . L.
unders. 940.20. Chaging both was not multiplicitouand not a double jeopardy (am) A prosecutiorunder s940.06may be commenced within

violation. State vDavison, 2003 WI 8263 Ws. 2d 145666 N.w2d 1,01-0826 ~ 15 years after the commission of the violation.

Multiple Punishment in \iéconsin and th&/olskeDecision: Is lDesirable to Per . : :
mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553. (b) A prosecution for theft against one who obtained pesses

NOTE: See also notes to Art. I, sec. 8, Double Jeopardy sionof the property lawfully and subsequently misappropriated it
may be commenced within one year after discovery of the loss by
the aggrieved partybut in no case shall this provision extend the

SUBCHAPTERVI time limitation in sub(1) by more than 5 years.
(c) A prosecution for violation of 948.02 948.025 948.03
RIGHTS OF THE ACCUSED (2) (a), 948.05 948.06 948.07 (1) (2), (3), or (4), 948.075

948.08 or948.095shall be commenced before the_victir_n reaches
939.70 Presumption of innocence and burden of the age of 45 years or be barred, except as provided ir{Zdib.

proof. No provisionof chs.939 to 951 shall be construed as ©). ) o
changingthe existing law withvespect to presumption of inno (€M) A prosecution fowiolation of $.948.03 (2) (bpr (c), (3)

cenceor burden of proof. or (4), 948.040r 948.07 (5)or (6) shall be commenced befdre
History: 1979 c. 891987 a. 332.64. victim reaches the age of 26 years or be barred.
o o (2d) (a) In this subsectiortideoxyribonucleic acid profile”
939.71 Limitation on the number of convictions.  If an meansan individuals patterned chemical structure of genetic

actforms the basis for a crime punishable under more than anfsrmationidentified by analyzing biologicahaterial that con
statutoryprovision of this state or under a statutory provision @éinsthe individuals deoxyribonucleic acid.

this state and the laws of another jurisdiction, a conviction or (p) |f pefore the time limitation under sufi) expired, the state
acquittalon the meritsinder one provision bars a subsequent prejectedbiological material that is evidencéthe identity of the
secutionunderthe other provision unless each provision requirggsrsorwho committed a violation of 840.225 (1pr(2), the state

prﬁggg’; ; Ii‘g;t‘:gé/ %0;:1‘1';3511%’; dvgplgg‘otngogihbiaggt‘iﬁe’;c;ferﬁgt‘#;e-identified a deoxyribonucleic acid profiléom the biological
sameoffense. Acquittal on felony battery cas does ngtrevent subsequent pro mate”e,llvand compansons of that deoxynbonume'? acid proflle to
secution for misdemeanor batteitate vVassos218 Ws. 2d 330579 N.w2d 35 deoxyribonucleicacid profiles of known persons digt result in

(1998). i ificati i i
This section doesot bar a subsequent prosecution for d&nsk arising from the aprobable identification of the person who is the source dfithe

sameacts that could not have been deaf at the time of the first prosecution and thud0dical m?-te”alv the state may commence prosecution Qf the per

did not bar prosecuting a defendant for 1st-degree intentional homicide for the s@o@who is the source of the biological material for violation of s.

actwhich led to battery convictions when the victim died after having been in a co ithi i

for 4 years. State Wickee, 2002 W1 App 148256 Ws. 2d 547648 Nwzd 34 D#0-225(1) or (2) within 12 months after comparison of the
Underthis section, a subsequent prosecution is not prohibited if each provis@fOXyribonucleicacid profile relating to the violation results in a

requiresproof of a fact for conviction that the other does not require, even if the saprobableidentification of the person.

conductwas involved in the two prosecutions. In contrast, s. 961.45 providék that . S .

a violation of ch. 961 is a violation of a federal law or the law of another state, a con (C) If before the time limitation undeub.(2) (c) expired, the

viction or acquittal under federal law or the law of another state for the same acsiaitecollected biological material that is evidence of the identity

abar to prosecution in this state. Théetiénce in the 2 statutes does not violate equ ; i ;
protection. State v Swinson, 2003 WApp 45,261 Ws. 2d 633660 N.W2d 12 Bf the person who committelviolation of $948.02 (Ljor (2) or

02-0395 948.025 thestate identified a deoxyribonucleic acid profile from
the biological material, and comparisons of that deoxyribonucleic
939.72 No conviction of both inchoate and completed acid profile to deoxyribonucleic acid profilesf known persons
crime. A person shall not be convicted under both: did not result ina probable identification of the person who is the
(1) Section939.30for solicitation and s939.05as a party to Sourceof the biological material, the state may commence pro
a crime which is the objective of the solicitation; or secutionof the person who is the source of the biological material

for violation of 5.948.02 (1)or (2) or 948.025within 12 months
after comparison dhe deoxyribonucleic acid profile relating to
the violation results in a probable identification of the person.

completedcrime (3) In computing the time limited by this section, the time dur
History: 1991 a. 1'532001 2 109 ing whichthe actor was not publicly a resident within this state or
Sub. (3) does not bar convicting the defendant who shot at one estsalted dU“n_g which a prosecution against the actor f(_)r the same act was

anotherof both murder and attempted murdéwstin v State86 Ws. 2d 213271 pendingshall not be included. A prosecution is pending when a

N.\é\{fjd(g??igle?:()).t bar convictions for possession oflauious tools andurglary warrantor a summons has been issued, an indictment has been
arising‘out of a single transaction. DumaState90 Wis. 2d 518280 N.W2d 310 found' or an information has been filed.

(Ct. App. 1979). (4) In computing the time limited by this section, the time dur

This section refers to convictions, not ches. The state may properly dpaa  ; ; o :
defendantvith both being a party tan attempt to commit a crime and conspiracy d"9 which an alleged victim under$40.22 (2)is unable to seek

committhe crime. State Wloffett, 2000 WI 130239 Wis. 2d 629619 N.w2d91a = theissuanceof a complaint under £68.02due to the éécts of

(2) Section939.31for conspiracy and £39.05as a partyo
a crime which is the objective of the conspiracy; or

(3) Section939.32for attempt and the section definitlge
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the sexual contact or due to any threats, instructions or statememtgindividual of the human species from fertilization until birth

from the therapist shall not be included. that is gestating inside a woman.

History: 1981 c. 2801985 a. 2751987 a. 332380, 399, 403 1989 a. 1211991 ; -~ P
a.269 1993 a. 219227, 486, 1995 a, 4561997 a. 2372001 a. 16109 2003 a. 196 (2) (a) In this subsectiorfinduced abortion” means the use
279, 326, of any instrument, medicine, drug or other substance or dievice

While courts have no duty to secure informed waivers of possible statut@ymedical procedure with the intent to terminate the pregnancy of

defensesvhen accepting a guilty plea, under the unique facts of the casiefénel 3 \woman and with an intent other than to increase the probability
antwas entitled to withdraw a guilty plea to a d®barred by the statute of limita fali irth he Iif health of the inf .
tions. State vPohlhamme82 Ws. 2d 1 260 N.W2d 678(1978). of a live birth, to preserve the life or health of the infant difter

Sub. (3) tolls the running of statutes of limitation during the period in which Birth or to remove a dead fetus.

defendanis not a state resident and violates neither the privileges and immunities :
clausenor the equal protection clause of the U.S. constitution. StSteey149 Ws. (b) Section940.01 (1) (2)940.02 (1m)940.05 (2g)nd(2h),

2d 1, 437 N.w2d 878(1989). 940.06(2), 940.08 (2)940.09 (1) (cYo(e)and(1g) (c) (cm), and
A person is not “publicly a residenithin this state” under sub. (3) when living (d), 940.10 (2)940.195940.23 (1) (bnd(2) (b), 940.24 (2)and

outsidethe state but retaining state residence for voting and tax purposes. .Sta I
Whitman,160 Ws. 2d 260466 N.W2d 193(Ct. App. 1990). 940.25(1) (c)to (e) do not apply to any of the following: .
An arrest warrant is issued for purposes of gljowhen it is signed by a judge with 1. An act committed during an induced abortion. This subdi

theintent that it be executed and leaves the possession of the judge. That the w. imi i ili
is never executed is irrelevant. StatdMueller, 201 Wis. 2d 121549 N.W2d 455 ¥i8ibn does not limit theappllcablllty.of $5.940.04 940.13
(Ct. App. 1996)93-3227 940.15and940.16to an induced abortion.

The statute of limitations for a continuingfefise does not run until thest act is 2. An act that icommitted in accordance with the usual and
done,which, viewed alone, is a crime. Otherwise, a prosecution for a felfamsef !

musthe commenced within 6 years. Statdiller, 2002 Wi App 197, 257 W, 2d.  customarystandards of medical practice during diagnostic testing
12\4/1\}51350 il:l.V'VZd fssod o defond ot | i or therapeutidreatment performed bpr under the supervision
enthe jury found the defendant guilty of having sexual contact witmther i ;

victim duringthe period outside the statute of limitations, but also found that the va’ a physician licensed under ehi& . . .

tim was unabléo seek the issuance of a complaint due to feetsfof the sexual cen 2h. An act by any health care providas defined in .55.01

tactor due to statements or instructions by the defendant, the statute of limitations iq i i

tolled under sub. (4). The jury was required to agree upon a specific act commim %ha}]ls ||nhaccor(_jance with a p(;eggggt mem’vv((ajr of atte_rh

within a specific time period but was not required to determine exactly when €Y for health care instrument under or In accordance wit

agreed-uponffense was committed. When the date of the crirmetis material @ decision of a health care agent whacting under a pregnant

elemeniof the ofense chaged, it need not be precisely alleged or determined. St ;

v. Miller, 2002 W1 App 197, 257 W. 2d. 124650 N.Vi2d 850 Afomans power of attorney for health care instrument under ch.
When a defendant is already in custody due to his or her incarceration, the filﬂr@5

ggg;{}\j‘?'gg'zcs"gmvﬂ's"’"gtd'ssgg%'gQt,\ﬂov\‘jgg"gnge3”3§_%§8$°““0”' State Jennings, 3. An act by a woman who is pregnant with an unborn child
The common law “year-and-a—day rule” that no homicide is committed unless #Heatresults in the death of or great bodilgrm, substantial bodily

victim dies within a year and a day after the injury is inflicteghiogated, with pro  harmor bodily harm to that unborn child.

spectiveapplication only State vPicotte, 2003 WI 4261 Ws. 2d 249661 N.W2d L . . L .

381, 01-3063 4. The prescription, dispensation or administration by any

A plaintiff’s allegations of the defendant distattorneys bad faith presented no personlawfully authorized to do so and the use by a woman of any

impediment to application of the genepainciple prohibiting federal court interfer i~ ; i H
encewith pending state prosecutions where the only factual assertion in suppom?dlcme’drUQ or device that is used as a method of birth control

the claim was the district attorneydelay in completing the prosecutiamdthere  OF iS intended to prevent pregnancy

wereno facts alleged that could support any conclusion other than thdisttiet i i
attorneyhad acted consistently with state statutes and constitution. Sivid©ann, 3) Whenthe eXISten.Ce of .an exception under ¢2phas been
381F. Supp. 10271974). placedin issue by the trial evidence, the state must prove beyond

) ) areasonable doubt that the facts constituting the exception do not
939.75 Death or harm to an unborn child. (1) Inthis see existin order to sustain a finding of guilt unde©40.01 (1) (b)
tion and $s939.24 (1) 939.25 (1) 940.01 (1)(b), 940.02 (1m)  940.02(1m), 940.05 (2g)940.06 (2)940.08 (2)940.09 (1) (c)
940.05(2g) and(2h), 940.06 (2)940.08 (2)940.09 (1) (cYo(e) to(e)or(1g) (c) (cm), or(d), 940.10 (2)940.195940.23 (1) (b)
and(1g) (c), (cm), and(d), 940.10 (2)940.195940.23 (1) (band  or (2) (b), 940.24 (2)or 940.25 (1) (c)o (e).
(2) (b), 940.24 (2)and940.25 (1) (cYo(e), “unborn child” means  History: 1997 a. 2952001 a. 1092003 a. 97
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