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CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.19 Place of trial.

971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.20 Substitution of judge.
ment. 971.22 Change of place of trial.

971.025 Forms. 971.225 Jury from another county

971.03 Formof information. 971.23 Discovery and inspection.

971.04 Defendant to be present. 971.26 Formal defects.

971.05 Arraignment. 971.27 Lost information, complaint or indictment.

971.06 Pleas. 971.28 Pleading judgment.

971.07 Multiple defendants. 971.29 Amending the chae.

971.08 Pleas of guilty and no contest; withdrawal thereof. 971.30 Motion defined

971.09 Plea of guilty to denses committed in several counties. 971:31 Motions before'trial.

971.095 Consultation with and notices to victim.

971.10 Speedy trial.

971.105 Child victims and witnesses; duty to expedite proceedings.
971.11 Prompt disposition of intrastate detainers.

971.12 Joinder of crimes and of defendants.

971.13 Competency.

971.315 Inquiry upon dismissal.

971.32 Ownership, how alleged.

971.33 Possession of propertywhat suficient.

971.34 Intent to defraud.

971.36 Theft; pleading and evidence; subsequent prosecutions.

971.14 Competency proceedings. 971.365 Crimes involving certain controlled substances.

971.15 Mental responsibility of defendant. 971.366 Use of anothés personal identifying information: cluges.

971.16 Examination of defendant. 971.367 False statements to financial institutions: glear

971.165 Trial of actions upon pleaf not guilty by reason of mental disease or971.37 Deferred prosecution programs; domestic abuse.
defect. 971.38 Deferred prosecution program; community service work.

971.17 Commitmentof persons found not guilty by reason of mental disease &71.39 Deferred prosecution program; agreements with department.
mentaldefect. 971.40 Deferred prosecution agreemepiacement with volunteers in probation

971.18 Inadmissibility of statements for purposes of examination. program.

Cross-reference: See definitions in £67.02 (2) Upon motion and for cause shown, the trial court may

. . . L remandthe case for a preliminary examination. “Cause” means:
971.01 Filing of the information. (1) The district attorney

shallexamine all facts and circumstances connected with any pre (2) The prellmlnqry examination yvas waived, and.

liminary examination touching the commission of any crime if the () Defendant did not have advice of counsel priosuoh
defendanhas been bound over for trial and, subject @vg.03 Waiver;and _ _ _
(10), shall file aninformation according to the evidence on such (¢) Defendant denies that probable cause exists to hold him or
examination subscribing his or her name thereto. herfor trial; and

(2) Theinformation shall be filed with the clerk within 30 days (d) Defendant intends to plead not guilty
after the completion of the preliminary examination or waiver Hlstobfyi 1973 Ch451ﬁ%93 a. 1% 486| i
ity An objection to the siitiency of a preliminary examination is waivedtifs not
thﬁreof %):ce_p; that t_the. d'tS"t')Ct f!_ellttgrfney ma)é movcta tg‘? Cct’#rrat.sedprior to pleading. Wd v. State57 Ws. 2d 344204 N.W2d 482(1973).
w ‘?re'” e.l.n orma 'Or.‘ IS 10 e lled 1or an order e_X enaing €y penthe defendant waived a preliminary examination and wishetead, but
period for filing such information for cause. Notice of suchnheinformation was not ready and was only orally rized the record, the defendant
motion shall begiven the defendant. Failure to file the informawasnot harmed by the acceptance of his plea before the filing of the information.

tion within such time shall entitle the defendant to have the actib#{$o" State0 Wis. 2d 765211 N.W.2d 513(1973). . .
he scopeof cross—examination by the defense was properly limited at the prelimi

dismissedwithout prejudice. naryhearing. State.\Russo101 Ws. 2d 206303 N.W2d 846(Ct. App. 1981).
History: 1993 a. 486 The denial of a preliminary examination to a corporation is constitutiGtate

Thefailure to file the information is not a mere matter of form, but is grounds fer C & S Management, Ind.98 Ws. 2d 844 544 N.W2d 237(Ct. App. 1995),
dismissalunder sub. (2)State v\Woehrer83 Ws. 2d 696266 N.W2d 366(1978). 94-3188

_ The 30-day limit under sub. (2) does not apply to service on the defendant; onlys preliminary hearing to determine probable cause for detention pending further

filing with the clerk. State.Way, 100 Ws. 2d 9301 N.W.2d 458(Ct. App. 1980).  proceedingss not a “critical stage” in a prosecution requiring appointed counsel.
If a challenge is not to the bindover decision, but to a specifigecimathe informa  Gersteinv. Pugh420 U.S. 1031975).

tion, thetrial courts review is limited to whether the district attorney abused his or preliminary examination potential. 58 MLR 159.

herdiscretion in issuing the clge. State vHooper101 Wis. 2d 517305 N.Ww2d PR ; ;
110(1981). The grand jury in éconsin. Cdgy, Richards, 58 MLR 518.

The prosecutor may include chys in the information for which no direct evi L. . X
dencewas presented at the preliminary examination, as long as the additiages  971.025 Forms. (1) In all criminal actions and proceedings
arenot wholly unrelated to the original cgar Stater. Burke,153 Wis. 2d 445451 i i i i i
N.W.2d739(1990). See also StateRicher 174 Ws. 2d 231496 N.W2d 66(1993). andactrl]onsan.d procgedlngsﬁznoller ck:]h:ﬁpters ?]8 and 338 d'” circuit

A preliminary examination is completed for purposes of sub. (2) when the coGRUIT, the parties and court bials shall use the standard court
finishesscrutinizing the evidence and renders a bindover deci§itate vPhillips, forms adopted by the judicial conference undéets8.18 com

2000W1 App 184,238 Ws. 2d 279617 N.W2d 522 mencingthe date on which the forms are adopted.

971.02 Preliminary examination; when prerequisite to (2) A party or court dicial may supplemera standard court

an information or indictment. (1) If the defendant is chged oM with additional material. 3 _

with a felony in any complaint, including a complaint issueder ~ (3) A court may not dismiss a case, refuse a filing or strike a
$.968.26 or when the defendant has been returndiscstate for pleadingfor failure of a party to use a standard court fornoor
prosecutiorthrough extradition proceedings under@p6, or any follow the format rules but shall require the party to submit, within
indictment,no information or indictment shall be filed until thelO days, a corrected form and may impose statutory fees or costs
defendanhas had a preliminary examination, unless the deferef both.

antwaives such examination in writing or in open court or unless (4) If the judicial conference does not create a standard court
the defendant is a corporation or limited liabilitgpmpany The form for an action or pleading undertakenagarty or court di
omissionof the preliminary examination shall not invalidate anyial, the party or court ditial may use a format consistenith
information unless the defendant moviesdismiss prior to the any statutory or court requirement for the action or pleading.
entryof a plea. History: Sup. Ct. Order N®8-01, 228 Wss. 2d xiii (2000).
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971.03 Form of information.  The information may be ithe Sub.(2) allows entry of a plea to a misdemeanor by an attorney without the-defend

foIIowing form: antbeing present, but for a guiltr no contest plea all requirements of s. 971.08,
. exceptattendance, musie met. State. Krause 161 Ws. 2d 919469 N.W2d 241

STATE OF WISCONSIN, (Ct. App. 1991).

County Sub.(1) does noencompass a postconviction evidentiary hearing. Stefnme-
mann,180 Ws. 2d 81508 N.W2d 404(1993).
In .... Court. A d?fﬁndqntl pre(sjent ﬁtke; bgginging of jury sleée]z-c\t/i\?n izsdné)é;%r]e;eﬁtv{a}tzghg??;gin

; ning of the trial” under sub. (3). State er, S. .

The State of Wéconsin e an 166, G Dwy,

VS. A defendang presence is required during all proceedings when the jury is being
.... (Name of defendant). selectedincluding in camera voir dire. Howeyéailure to allow the thelefendans

- . . presencenay be harmless erro6tate vDavid J.K.190 Ws. 2d 726528 N.W2d
I, .... district attorney for said countyereby inform the court 434(Ct. App. 1994).

that on the .... day of ...., theyear .... (year), at said county the A trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury

; ; : sworn. State.WMiller, 197 Ws. 2d 518541 N.Ww2d 153(Ct. App. 1995)95-0129
defendantlid (State the Crlme) . contrary to section ..... of the StéﬁAn accused has the right to be present at trial, but the right may be waives by
utes. conductor consent. A formabn-the-record waiver is favored, but not required.

Statev. Divanovic,200 Wis. 2d 210546 N.W2d 501(Ct. App. 1996)95-0881
Dated...., .... (year),
L A defendant may not be sentencedtisentia. The right to be present for sentenc
... District Attorney ing may not be waived. StateKoopmans210 Ws. 2d 671563 N.W2d 528(1997).

History: 1997 a. 250 Koopmangloes not require rejecting the harmless error test for all violations of this
An information chaging attempt isuficient if it alleges the attempt plus the-ele section. State vPeterson220 Ws. 2d 474584 N.W2d 144(Ct. App. 1998).
mentsof the attempted crime. i&bn v State59 Ws. 2d 269208 N.Ww2d 134 Deprivationof the rightto be present and to have counsel present at jury selection

Whena victim’s name was correctly spell@dthe complaint but wrong on the is subject to a harmless error analysis; theeettsin line between when reversal is
information, the variance was immaterial. StateBagnall,61 Ws. 2d 297212  warrantedandwhen it is not. That a jurts subjective bias is generally ascertained
N.W.2d 122 by that persors responses at voir dire and that the interplay between potential jurors
anda defendant is boiimmediate and continuous are factors that weigh against find
ing harmless erroiState vHarris,229 Ws. 2d 832601 N.W2d 682(Ct. App. 1999).

A violation of sub. (1) does not automatically translate into a constitutional viola

971.04 Defendant to be present. (1) Except as provided

in subs(2) and(3), the defendant shall be present: tion. The entry of a plea from jail by closed circuitwhile a violation of the statute,
; . doesnot violate due process absent a showingpefcion, threat, or other unfairness.
(a) At the arraignment; Statev. Peters, 2000 WI App 15237 Wis. 2d 741615 N.W2d 655 But see also
(b) Attrial; 2001WI 74,244 Ws. 2d 470628 N.W2d 797
. P S . Thecorrection of a clerical error in the sentence portion of a written judgment to
(c) During voir dire of the trial jury; reflectaccurately an oral pronouncement of sentésc®t the pronouncement or
(d) At any evidentiary hearing; impositionof a sentence under sub. (1) (g) and does not mandatdethdest pres
. . ! encewhen the errois corrected. State Prihoda, 2000 WI 12239 Wis. 2d 244
(e) Atany view by the jury; 618N.W.2d 857
(f) When the jury returns its verdict: Excusingand deferring prospectiyarors under s. 756.03 is one component of a

. . . circuit judges obligation to administer the jury system. The judge may delegate the
(g) At the pronouncement @ifdgment and the imposition of authorityto the clerk of circuit court under s. 756.03(3), may be handled administra
sentence: tively, need not be handled by a judge, in court, or with the prospective juror present
! . in person, and may take place well in advance of a particular triad&feadans
(h) At any other proceeding when ordered by the court.  presenceannot be required when the judge or clerk is acting in an administrative
; f i &apacity. State vGribble, 2001 WI App 227248 Ws. 2d 409636 N.W2d 488
. () A defendan.t Chg.Ed with a mlsqemeanor may authoriz€ Althoughit was error for the court to interview potential jurors outsitae pres
his or her attorney in writing to act on his or her behalf in any-maghceof the prosecutiorgefendant, and defense counsel, the error was harmless when

ner, with leave of the court, and le&cused from attendance at anyhere wasio showing that it contributed to the defendaognviction. State Wulley,
or all proceedings 001WI App 236,248 Ws. 2d 505635 N.W2d 807

(3) If the defendant is present at the beginnintheftrial and 971.05 Arraignment. If the defendant is chged with a fel
thereafterduring the progress of the trial or beftine verdict of ony, the arraignment may be the trial court or the court which
the jury has beereturnednto court, voluntarily absents himselfconductedthe preliminary examination or accepted tefen
or herself from the presence of the court without leave of the courdnt'swaiver of thepreliminary examination. If the defendant is
thetrial or return of verdict of the jury in the case shall not therelghargedwith a misdemeanpthe arraignment may be in the trial
be postponed or delayed, but the trial or submission ofcssd court or the court which conducted the initial appearance. The
to the jury for verdict and the return of verdict thereoredfuired, arraignmenshall be conducted in the following manner:
shallproceed in all respects as though the defendant were presenti) The arraignment shall be in open court.

in court at all times. A defendant need not be present at the Pro(2) |f the defendant appears faraignment without counsel

nouncemenbr entry ofan order granting or denying relief unde . .
5.974.02 974.06 or974.07 If the defendant is not present, th 'irl)euggglr;ssgftcl)lv%(l\gsiﬁ g;?odg;endant of the defenslarght to

time for appeal fromany order under s€74.02 974.06 and o .
974.07shall commence after a copy has been served upon thel3) Thedistrict attorney shall deliver to the defendant a copy
%the information in felony cases and in all cases shall ttead

attorneyrepresenting the defendant, or upon the defendant if & . :
or she appearedithout counsel. Service of such an order shdffformationor complaint to the defendant unless the defendant
be complete upon mailing. A defendant appearing withoutcmﬁs'v,essum reading. Thereuptme court shall ask for the defen
selshall supply the court with his or her current mailing addre&nt'splea.

If the defendant fails to supply the court with a current and-accu (4) Thedefendant then shaplead unless in accordance with
ratemailing address, failure to receive a copy of the ogdanting S. 971.31the defendant has filed a motiarich requires deter

or denying relief shall not be a ground for tolling the time in whichinationbefore the entry of a plea. The court reatend the time

anappeal must be taken. for the filing of such motion.
History: 1971 c. 298Sup. Ct. Orderl30 Ws. 2d xix (1986):1993a. 486 Sup. History: 1979 c. 2911987 a. 741993 a. 486
Ct. Order N0.96-08 207 Ws. 2d xv (1997)2001 a. 16 Whenthrough oversigh@an arraignment is not held, it may be conducted after both

Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedingpartieshad rested during the trial. BiesState 53 Wis. 2d 322193 N.W2d 46
atwhich a criminal defendant has the right topbesent. The prior statusesub. (1)
(c)] reference to‘all proceedings when the jury is being selected” was probab : P
intendedto include only those at which the jurors themselves were present, not #Zl.OG Pleas. (1) A defendant Ch@ed with a criminal
selectionof names from lists which occurs at sevetalyes before the defendant isoffensemay plead as follows:

chaged or the trial jury picked[Re Order déctive 1-1-97] (a) Guilt

Thecourt erred in resentencing the defendant without notice after imposition of a Y .
previouslyordered invalid sentence. Statépchurch101 Ws. 2d329 305 N.w2d (b) Not guilty
57(1981).

If the court is put on notice that the accused has a languigeltgifthe courmust (c) No contest, subject to the approval of the court.
make a factual determination of whetheiirierpreteiis necessaryif so, the accused (d) Not guilty by reason of mental disease or defect. This plea
mustbe made aware of the right to an interpretepublic cost if the accused is indi ay bejoined with a plea of not guiIIyIf it is not so joined, this

gent. A waiver of theright must be made voluntarily in open court on the record. Sta'i% 8 .
v. Neave 117 Ws. 2d 359344 N.W2d 181(1984). pleaadmits that but for lack ehental capacity the defendant com
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mitted all the essential elements of thdeofse chaged in the ?S%"W%%“é?&i géfg)sal to accept the guilty plea. Johnssiate53 Ws. 2d 787
indictment,information or complaint. A hearing on a motion to withdraw a guilty plea id®liberally granted if the
(2) If a defendant stands mute or refuses to plead, the cauttionis made prior to sentencing; itdéscretionary if made thereafter and need not
i i begranted if the record refutes the allegations. The defendant must raise a substantial
Egﬁg#lred the entry of a plea of not guilty on the deferK'mmissueof fact. Nelson vState54 Ws. 2d 489195 N.W2d 629(1972).
' ) If there is strong evidence of guiltcanviction will be sustained even against a
(3) At the time a defendant enterplea, the court may not defendantvho, having pleaded guiltponetheless denies the factbasis for guilt.
requirethe defendant to disclose his or her citizenship status. Statev: Chabonian55 Ws. 2d 723201 N.W2d 25(1972). .
History: 1985 a. 2521993 a. 486 A plea bagain thatcontemplates special concessions to another person requires
Inace : tdeqal .d : d : | inf d d toeni carefulscrutiny by the court. If thprosecuting attorney has agreed to seekgehar
uratdegal advice renders a plea an uninformed one and can Comptenis€qr sentence concessions which must be approved by the court, the court must advise
voluntarinesof the plea. State Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App.  the defendant personally that the recommendations of the prosecuting attorney are
1992). o not binding on the court. The lggin must alsie reviewed to determine whether
Thedecision to plead guilty is personal to the defendant. A defesa@ditney it is in the public interest. State ex rel. Whit&vay 57 Ws. 2d 17203 N.W2d 638
cannotrenegotiate plea agreement without the defendakitiowledge and consent. (1973).

Statev. Woods,173 Ws. 2d 129496_ N.W2d 144(Ct. App_. 19_92_). A court has inherent power to refuse to accept a plea of guilty and may dismiss the
~ Whetherto grant a defendastmotion to change a plea is within the csulfscre  chargeon the motion of the district attorneydnder to allow prosecution on a 2nd
tion. State vKazee192 Ws. 2d 213531 N.W2d 332(Ct. App. 1995). complaint. State.WValdman57 Ws. 2d 234203 N.W2d 691(1973).

The decision to withdraw a not guilty by reason of mental defect plea belongs t¢; s not error for thesourt to accept a guilty plea before hearing the factual basis
thedefendant, and not counséitate vByrge, 225 Ws. 2d 702594 N.W2d 388(Ct.  for the plea ifa suficient basis is ultimately presented. StaveBtate 58 Ws. 2d
App. 1999). 726,206 N.W2d 623(1973).
) o Thefact that a defendant pled guilty with the understanding that his wife would be
971.07 Multiple defendants. Defendants who are jointly given probation on another ctyg did not necessarily render the plea involuntary
chargedmay be arraigned separately or togetimethe discretion Seypoldv. Statef1 Ws. 2d 227212 N.W2d 146(1973). .
f the court Thedefendans religious beliefs regarding the merits of confessingsoneong
0 . doingand his desire to mollify his family or give in to thé@sires were self-imposed
coerciveelements and did not vitiatee voluntary nature of the defendarguilty
971.08 Pleas of guilty and no contest; withdrawal plea. Craker v State56 Wis. 2d 222223 N.W2d 872(1974). o
A defendant wishing to withdraw a guilty plea must show by clear and convincing

thereof. (1) Before the court accepts a plea of gu”ty Or NO-COMRYyidencehatthe plea was not knowingly and voluntarily entered and that withdrawal

test,it shall do all of the following: is necessary to preventanifest injustice, as indicated when: 1) the defendant was
(2) Address the defendant personally and determine that HSGectve sssance of ouree 2 e plea s ot e o rafied b he
pleais made voluntarily with understanding of thature of the orwas entered without knowledge of the geeor that the sentence actually imposed
chargeand the potential punishment if convicted. could be imposed; and 4) the defendant did not receive the concessions contemplated
. . C . . by the plea agreement and the prosecutor failed to seek them as promised inthe agree
(b) Make such inquiry as satisfies it that the defendant in fagént. Birts v State 68 Ws. 2d 389228 N.W2d 351(1975).

committedthe crime chayed. As required byErnst v State 43 Wis. 2d 661 and sub. (1) (b), prior to accepting
. jity plea, the trial court must establish that the conduct that the defexithaite

(C) Address the defendant pe(s_onally and adv'_se the defenmmuteﬂhe ofense chaged or an included f#nse to which the defendant has

as follows: “If you are not a citizen of the United Statefs pleadedguilty. If the plea is made under a plemgain, the court need not probe as
America,you are advised that a plea of guilty or no contest for tHgeplyin determining whether the facts would sustain thegehas itvould were the

2 . . - pléanot negotiated. Broadie 8tate 68 Ws. 2d 420228 N.W2d 687(1975).
offensewith which youare Cha@’ed may result in deportatlon, the Thetrial court didnot abuse its discretion by failing to inquire into tHeafa tran

exclusionfrom admission to this country or the denial of naturaljuilizer had on the defendasttompetence to enter a plea. Jon&tate71 Ws.

ization,under federal laW 2d75Q 238 N.W2d 741(1976).
. . A pleabagain agreement by law enforcemerftaiéls not to reveal relevant and
_(d) Inquire of the districattorney whether he or she has €0Myertinentinformationto the sentencing judge was unenforceable as being against
plied with s.971.095 (2) public policy. Grant v State73 Wis. 2d 441243 N.W2d 186(1976).
(2) If a court fails to advise a defendant as required by(sb. Withdrawalof a guilty plea prior to sentencing is not an absolute right but should

L be freely allowed when a fair and just reason for doing so is presented. Dudrey v
(c) and a defendant later shows that the plea is likely to resultgtateyﬁ' Wis. 2d 480247 N.W2d 155(1976). 9 P Y

the defendans deportation, exclusion from admission to this A guilty plea cannot be withdrawn on grounds that probation conditiongwoeee

countryor denial of naturalization, the court on the defendantenerousthan expected. Garski State,75 Ws. 2d 62248 N.W2d 425(1977).

motion shall vacate any applicable judgment against the defe%g“ plea of guilty admits the facts clgad but does not raise the issue of the statute
li

. ) mitations because the time of tbemmencement of the action does not appear
ant and permit the defendant to withdraw the plea and entgf the information. State Pohlhammef78 Ws. 2d 516254 N.\W2d 478(1977).

anotherplea. This subsection does not limit the ability to with while courts have no duty to secure informed waivers of possible statutory
i defensesunder the unique the facts of the case, the defendant was entitid-to
drawa plea of gu”ty o'r no C(_)nt_ESt on any other grounds. drawa guilty plea to a chge barred by the statute of limitations. Stateahlham
(3) Any plea of guilty whichis not accepted by the court ormer,82 Ws: 2d 1 260 N.W2d 678(1978).
whichis subsequently permitted to be withdrawn shall not be use@ub.(2) does not deprive the court of jurisdiction to consider an untimely motion.
againstthe defendant in a SUbsequem action. St?ll'tie;li tgﬁ}igtr)lsﬁoztdhiszZs,zijgc‘:\t/v;itf:rgj(j:s?;)&ion to convict defendants under
History: 1983 a. 2191985 a. 2521997 a. 181 unconstitutionallyvague statutes. The right taise the issue on appeal cannot be

A court can consider a defendan®cord of juvenile éénses at a hearing on his \,5i i i
guilty pleas prior to sentencing. McKnightState49 Wis. 2d 623182 N.W2d 291 ‘Q’g(')"ﬁ‘f,\,r%%aé‘i'gfcst°LS§“1"§V7S;%' State ex rel. Skinkigefert, 90 Wis. 2d 52§
(1971). L T :

. Withdrawal of a guilty plea on the grounds of ifeitive representation by trial
Whena plea agreement contemplates the nonprosecution of gadnaienses,  ounselis discussed. State Rock,92 Wis. 2d 554285 N.W2d 739(1979).

the details of the plea agreement should be made a matter of record, whether : P . . .
involves a recomn?endatigon of sentencing, a reducedgehar nolle prosequf A[bsentabqse of discretion in doing s, a prosecutor may withdrplea bayain
chargesor “read ins” with an agreement of i}'nmuniw( “read—in” agreement made offer at any time prior to an action by the defendant in detrimental reliance on the
afterconviction or as part of a post—plea-of-guilty hearing to determineoibe- offer. Stgte VBECK.eSlOO W.S' 2d1 300 N.W2d 871(Ct. App. 1980)2 .
tarinessand accuracy of the plea should be a part of the sentencing hearing and mf(&@e trial court did not err in refusing to allow the defendant to withdrguilty
amatter of record. Austin Btate49 Ws. 2d 727183 N.W2d 56(1971). pleaaccompanied by protestations of innocence. Stashwmson]105 Ws. 2d 657

A defendant may not withdraw a guilty plea simply because he or she did-not 5})194 N.w.2d 897(Ct. App. 1981).

cifically waive all of his constitutional rights if the record shows thatifendant A prosecutor is relieved from termé a plea agreement if it is judicially deter
understoodvhat rights were waived by the plea. After a guilty plea,hearing on Minedthat the defendant has materially breached its conditions. SRitest,106
thefactual basis for thplea need not produce competent evidence that satisfies #és. 2d 406 316 N.W2d 395(1982).

criminal burden of proof. Edwards 8tate51 Ws. 2d 231186 N.W2d 193(1971). 'Exceptas provided by statute, conditional guilty pleas are not to be accepted and
It is suficient for a court to inform a defendant ched with several éénses of ~Will not be given ééct. State vRiekkof, 112 Ws. 2d 119,332 N.W2d 744(1983).

the maximum penalty that could be imposed for each. Burkhalaie52 Wis. Effective assistance of counsel was denied when the defense attorney did not prop

2d 413190 N.Ww2d 502(1971). erly inform the client of the personal right to accept a pléer.oState vLudwig,124

A desire to avoid a possible life sentence by pleading guilty to a lessge doas ~ Wis. 2d 60Q 369 N.W2d 722(1985).
notalone render a plea involuntar claimed inability to remember does not require  Whenthe defendant &red a plea of no contest but refused to waive any constitu
refusalof the plea if the evidence @dear that the defendant committed the crimetionalrights or to answer the judgeajuestions, the judge should have set a trial date
Statev. Herro,53 Wis. 2d 21, 191 N.W2d 889(1971). andrefused any further discussion of the no contest plea. \Stdieniecheskel27

The proceedings following plea of guilty were not designed to establish a prim¥/is. 2d 234 378 N.W2d 283(1985).
facie case, but to establish tlieluntariness of the plea and the factual basis therefor Due process does not require that the record of a plea hearing demonstrate the
If the defendant denies an elemehthe crime after pleading guiltthe court is defendant'sunderstanding of the nature of the deaat the time of the plea. State
requiredto reject the plea and set the case for trial and is not obliged to dismissyth€arter 131 Ws. 2d 69 389 N.Ww2d 1(1986).
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Bangertprocedures under this section apply to a defendant pleading not guilty byRequirementsor accepting a no contest plea are discussed. Stdiekee,212
reasorof mental disease or defect. Stat€kegrud131 Ws. 2d 133389 N.W2d  Wis. 2d 488569 N.W2d 93(Ct. App. 1997).
7 (1986). A plea not knowinglyand intelligently made violates due process and entitles the
Failureto comply with this section is not necessadlgonstitutional violation. defendanto withdraw the plea. The plea may be involuntary either because the
Proceduresnandated for plea hearings are discussed and a remedy established. &#&@adantoes not have a full understandifghe chage or the nature of the rights
v. Bangert,131 Ws. 2d 246389 N.W2d 12(1986). beingwaived. State.Wan Camp213 Ws. 2d 131569 N.W2d 582(1998).
Thewithholding of a sentence and imposition of probation, as those termseare ~ The test to determine a knowing and intelligent no contest plea is witather
by courts, are functionally equivalent to sentencingifetermining the appropriate defendanhas made a prima facie showing that the plea was made without the court’
nessof a plea withdrawal. StateBooth,142 Ws. 2d 232418 N.W2d 20(Ct. App.  conformancewith this section and whether the defendant has properly alleged that
1987). heor she in fact did not know or understand the information that shouldoeave
Section971.04 (2) allows entry of plea to a misdemeanor by an attorney withduiovided. The state mughen prove that the plea was knowingly and intelligently
the defendant being present, but for guilty or no contest pleas all requirements giagdeby clear and convincing evidence. Stat¥an Camp213 Ws. 2d 131569
971.08except attendance must be met. Stat@ause 161 Ws. 2d 919469 N.w2d ~ N.W.2d 582(1998).
241(Ct. App. 1991). The unintentional misstatement of a plea agreement, promptly rectified by the
Thedecision to plead guilty is personal to the defendant. A defesddiarney eﬁorts_of both g:ounsel, did not d(_eny the defendadtle process right to have the full
cannotrenegotiate plea agreement without the defendakitiowledge and consent. benefitof a relied upon plea bgain. State vKnox,213Wis. 2d 318570 N.W2d

Statev. Woods,173 Wis. 2d 129496 N.W2d 144(Ct. App. 1992). 599 (Ct. App. 1997). ) ) ) )
Failureto comply with sub. (1) (c) is governbst sub. (2); the holding iBangert Thecourt's acceptance of a guilty pl_ea and order to mpleme_nt a d|ver5|on agree

doesnot apply Themeaning of “likely” deportation under sub. (2) is discussed. Staf8ent,the successful completion of whiaould have resulted in dismissal of cAmi

v. Beazal74 Ws. 2d 1.8, 496 N.W2d 156(Ct. App. 1993). nal chages, constituted “sentencing.” The standard to be applied in deciding a

A conclusory allegation of manifest injustiagsupportedy factual assertions, Motionto withdraw the guilty plea was the “manifest injustice” standard applicable
is legally insuﬁgient t% entitle a defendantjto even apr?eadngi/motion to withdraw 0 such motions after sentence has been entered. SBaeney213 Ws. 2d 344
aguilty plea following sentencing. StateWashington176 Ws. 2d 205N.W.2d 570 N.w2d 731(Ct. App. 1997).

(Ct. App. 1993). A conviction following amlford plea doesot prevent imposing as a condition of

In accepting a negotiated guilty plea for probation, the trial court should, but is poebationthat the defendambmplete a treatment program that requires acknowledg
requiredto, advise the defendant of the potenti@ximum sentence that may be ing responsibilityfor the crime that resulted in the conviction. The imposition of the
imposedif probation is revoked. Statedames176 Ws. 2d 230N.W.2d (Ct. App.  conditiondoes not violate the defendantfue process rights. There is nothifeer
1993). ent in the plea that gives the defendant any rights as to punishBtateex rel. \ar-

In the context of a plea tmmin, sub. (1) (a) is satisfied if the plea is voluntarily andenv. Schwarz219 Ws. 2d 616579 N.W2d 698(1998).
understandinglynade and a factual basis is shown for either tfemsé pleaded to  In order for a plea to be knowingly and intelligently made, the defendant must be
or to a moreserious dense reasonably related to théenge pleaded to. StateHar  informedof the “direct consequences” of thkea, but due process does not require
rell, 182 Ws. 2d 408513 N.W2d 700(Ct. App. 1994). informing the defendant of collateral consequences. Direct consequendedi-are

A guilty plea, made knowingly and voluntarilywaives all nonjurisdictional nite,immediate, and lgely automatic and do not depend on the defersléuttire
defectsand defenses, including alleged violationsaifistitutional rights, prior to the psychologicalcondition. State ex rel. &ten v Schwarz219 Ws. 2d 616579
appeal. State vAniton, 183 Ws. 2d 125515 N.W2d 302(Ct. App. 1994). N.W.2d 698(1998).

A plea agreement is analogous to a contract, and contract law principals are drawiie states burden of proving that a plea was knowingly and voluntarily made can
upon to interpret an agreement. The stataforcement of a penalpyovision in the  notbe proved by a negative inference. There must be sdimmeaive evidence of
agreementor failure of the defendant to fulfill his obligations under #iggeement  thefact. State vNicholson,220 Wis. 2d 214582 N.W2d 460(Ct. App. 1998).

did not require an evidentiary hearing to determine a breach when the breach was defendans misunderstanding iis citizenship status did not render his plea not
obviousand material and did not give the defendant a basis for withdrawing his plealuntarily, knowingly, or intelligently entered. A defendant does not have a eonsti
Statev. Toliver, 187 Wis. 2d 345523 N.W2d 113 (Ct. App. 1994). tutional right to to be informed of the collateral consequences of the plea. There is

An executory plea bgain is without constitutional significance, and a defendanto distinction between lack of awareness and fimradtive misunderstanding of a
hasno right to require the performance of the agreement. Upon entry of a plea dokateral consequence. StatlRedriguez221 Ws. 2d 487585 N.W2d 701(Ct.
procesgequires the defendastexpectations to be fulfilled. StatéMlls, 187 Ws.  App. 1998).
2d 528 523 N.W2d 569(Ct. App. 1994). Paroleeligibility is not a statutorily oconstitutionally necessary component of a

An Alford plea, under which the defendant pleads guittyle either maintaining valid plea colloquy in a case in which a life sentence is imposed. SByeye,225
innocenceor not admitting having committed the crime, is acceptable when strokigis. 2d 702 594 N.W2d 388(Ct. App. 1999).
proof of guilt has been shown. StateGarcia, 192 Ws. 2d 845532 N.w2d 111 No manifest injustice entitling defendant to withdraw a plea occurs when the
(1995). defendants not informed of a collateral consequentéhe plea. That a conviction

A trial court need not advise a defendant of the potential that restitifione ~ would result in the defendast’permanent prohibitiofrom possessing firearms
orderedin accepting a plea under this secti®estitution is primarily rehabilitative, underfederal law was a collateral consequence of his plea. A direct consequence
not punitive, and not “potential punishment” under sih.(a). State.\Dugan, 193  musthave an déct on the range of punishment fehich the conviction is entered,
Wis. 2d 610 534 N.W2d 897(Ct. App. 1995). andthe firearms prohibition arises outside of the state court proceedings under which

A postconviction motion to withdraw a guilty plea requires showiaga “mani  theplea is taken and sentence imposed. Stitesna,226 Ws. 2d 482595 N.Ww2d
festinjustice” would occur if the motion is denied. A postconviction recantation b464 (Ct. App. 1999).
awitness may constitute new evidence showing a “manifest injustice” and requirindrhetrial court did not haven obligation to verify the accuracy of the information
anew trial if there is a reasonable probability that a jury would reacfegediif result.  containedn a guilty plea questionnaiwhen it did not rely on the incorrect informa
It is error for the judge to determine whetherrtwantation or the original allegation tion contained therein in conducting a personal colloquy with the defendant to
is true. State vMcCallum,198 Ws. 2d 149542 N.W2d 184(Ct. App. 1995), describethe correct elements of the crime and insure that the defendant understood
95-1518 thenature of the crimes. StateBrandt,226 Ws. 2d 610594 N.W2d 759(1999).

A defendanseeking a postconviction plea withdrawal due to a violation of sub. It was not fatal to a conviction entered on a pleac€ontest that the defendant
(1) (a) must make a prima facie showing that a violation occurrethestlalso allege did not personally state “I plead no contest” when the totality of the facts, including
thathe or she didot know or understand the information that should have been prgsigned guilty plea questionnaied colloquy with the judge on the record, indicated
vided. Statev. Giebel,198 Ws. 2d 207541 N.W2d 815(Ct. App. 1995)94-2225  an intent to plead no contest. StatBurns,226 Ws. 2d 762594 N.W2d 799(1999).

The concept of notice pleading has no application to a postconviction motien chalThe purpose of the court inquiry under sub. (1) (b) as to basic facts is to @rotect
lenginga guilty plea. An allegation that a guilty plea was entered because of misiefendantvho understands the clygr and voluntarily pleads guilty but does not-real
formationprovided by counsel is merely conclusoRacts must be alleged tishiow  ize that the conduct does not actually fall within the statutory definition of thgechar
areasonable probability that but for counselirors the defendant would have-pro The purpose is not to resolve factual disputes about what did or did not happen; that
ceededo trial and that allow the court to meaningfully assess the claim of prejudiggfor a trial, which the defendaistwaiving the right to. State Merryfield, 229 Ws.
Statev. Bentley 201 Ws. 2d 303548 N.W2d 50(1996),94-3310 2d 52 598 N.W2d 251(Ct. App. 1999).

Itis error for a trial court not to inquire whether the defendant has knowledge ofA claim of insuficient factual basis for chging a crime survives a no contest plea
the presumptive minimum sentence, buteh@r may be harmless if the defendantand can be raised in a postconviction motion. Statdiggs,230 Ws. 2d 1, 601
is otherwise aware of the minimum. StatéAohr, 201 Ws. 2d 693549 N.W2d 497  N.W.2d 653 (Ct. App. 1999).

(Ct. App. 1996),95-2186 Pleawithdrawals before sentencing are subject to a liberal “fair and just” standard

An Alford plea is acceptable only if strong proof of guilt has been shown. A plézat facilitates the dicient administration of justice by reducirtbe number of
underan agreement to plesnla related dénse to that chged that would have been appealscontesting the knowing and voluntariness of pld@sasons that have been
legally impossible for the defendant to have committed could not satisfy the stragighsideredair and just are genuine misunderstanding of the pteaisequences,
proof requirement. State 8mith,202 Ws. 2d 21549 N.W2d 232(1996),94-2894  hasteand confusion in entering the pleas, and coerciothemart of trial counsel.

When a plea rests in any significant degree on a promise or agreement of the p@tsgev. Shimek,230 Wis. 2d 730601 N.W2d 865(Ct. App. 1999).
cutorso that it can be said to be part of the inducement, the promise must be fulfilledecausehe state failed to provide the defendant with exculpatory evidence related
Whenthe state was unabie fulfill its promise, withdrawal of a no contest plea wasto his confession to the police and because that failure caused the defeptizad to
in order State vCastillo,205 Ws. 2d 599556 N.W2d 428(Ct. App. 1996). guilty, the defendarg’ post-sentencing motion to withdraw a guilty plea should have

Whetheradefendant knowingly entered Aiford plea must be determined by the beengranted. State Btugeon,231 Wis. 2d 487605N.W.2d 589(Ct. App. 1999).
courtbased on the personal colloquy with the defendant and not whether specifithe Statedid not violate the sentencing terms of a plea agreement by failing to
wordswere used in making the plea. Stat8alentine206 Ws. 2d 418557 N.W2d  recitethe express terms of the senteneizgpmmendation and by reciting a less than
439 (Ct. App. 1996). neutralstatement of the recommendation. Statdanson, 2000 WI App 1@32

Onetype of manifest injustice that would allow postconviction withdrawal of aVis. 2d 291 605 N.W2d.
guilty plea is the failure to establish afstiént factual basis that the defendant eom A defendant should be freely allowed to withdraw a plea, prior to sentencing, for
mittedthe ofense. State.\Johnson207 Ws. 2d 240558 N.W2d 375(1997). anyfair and just reason, unless the prosecution will be substantially prejudiced.

A defendant is automatically prejudiced when the prosecutor materially and sstatebears the burden of demonstrating substantial prejudice once a defendant has
stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207  offereda fair and just reason for withdrawal of the plea. StaB®lig, 2000 WI 6,

Wis. 2d 259558 N.W2d 379(1997). 232Wis. 2d 561605 N.W2d 199
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If the court fails to establish a factual basis that the defendant admits constitutéefendant’sautomatic ineligibility for Medicare and Medicaid benefits as the
the ofense pleaded to, manifest injustice justifying withdrawal of a plea exists. r@sultof a drug traficking convictionimposed by operation of federal law by a-fed
defendants not required to personally articulate the specific facts that constitute gl tribunal was a collateral consequence of the defersigmity plea and was not
elementof the crime chayed. All that is required that the factual basis is devel groundsfor plea withdrawal. State Merten, 2003 WI App 171266 Ws. 2d 588
opedon the record. State Thomas, 2000 WI 1232 Wis. 2d 714605 N.W2d 836 ~ 668 N.W2d 750 02-1530

If the defendant understaniisfore entering a plea that the trial court will not be Thereis compliance wittBangertas long as there is a record that the defendant was
boundby the prosecutts sentence recommendation, the trial cewf€viation from  presentwhen rights were giveen massand was personally questioned by the court
therecommendation does not result in manifest injustice. Stefiiliams, 2000 WI  to establish that he or she understood the rights, had no queatidnsaived those

78,236 Wis. 2d 293613 N.w2d 132 rights. State v Stockland, 2003 WI App 17266 Ws. 2d 549668 N.W2d 81Q

A defendant found guilty following fair and error—free trial may not then object02-2129
to the trial cours pretrial rejection of aAlfordplea. State.WMlliams, 2000 WI App. Whendiscussing a plea recommendation, the state may not give a less than neutral
123,237 Wis. 2d 591614 N.w2d 11. recitationof the agreemerstterms. Reference to the plea agreement was not less than

Thata defendant would be subject tprasumptive mandatory release date undeneutralwhen the prosecutor agreed with the presentence report that the defendant
s.302.1 (1g) (am) was a collateral consequence of the defesdantty of gplea, neededo be incarcerated, without commentmgthe sentence recommendation in
andthe court was not required to inform the defendant of the presumptive mandatbgreport. State. Stenseth, 2003 WI App 19866 Ws. 2d 959669 N.W2d 776
releasedatefor the plea to have been knowingly entered. Stafates, 2000 WI App 02-3330
224,239 Ws. 2d 17619 N.Ww2d 132 Thedefendans due process rights were violated when the investigating detective

If the circuit court fails to establish a factual basis that the defendant admits toifhie case gave a sentencing recommendation, written on police department letter
offensepleaded to, manifest injustice occurs. The inquiry requirement of sub. (1) {t§ad that undermined the statgdlea bagained recommendation, irfedt breaching
allowsthe judge to establish the factual basis for the plea as the juddi¢meesloes ~ the plea agreement. when the circuit court had also forwarded the lettepteske
not require that the judge satisfy the defendhat he or she committed the crime. tenceinvestigation writer to assess and evaluate. Stadatgon, 2003 WI App 253,

A factual basis may be found solely in a stipulation tdabis stated in the complaint. 268 Wis. 2d 725674 N.W2d 51 03-0251

Statev. Black, 2001 WI 31242 Wis. 2d 126624 N.W2d 363 Douangmaladoes not apply to defendants whoases were final befolouang-
Oncea courtdecides to accept a plea agreement, it cannot reverse its acceptamgdawas issued. State bagundoye, 2004 W1 £68 Ws. 2d 77674 N.W2d 526
Statev. Terrill, 2001 WI App 70242 Ws. 2d 415625 N.W2d 353 02-2137

Theclear and convincing evidence and close case rules do not apply in determininghe prosecution may discuss negative facts about the defendant in order to justify
abreach of a plea agreement. Historical facts are reviewed with a clearly erronédtgcommended sentence within the parameters of a plea agreéndefendant is
standardand whether the stasetonduct was a substantial and matdmiehch is a  entitledto aneutral recitation of the terms of the plea agreement. The prosecutor may
questionof law. State vWilliams, 2002 WI 1249 Ws. 2d 492637 N.W2d 733  notovertly or covertly convey to the court that a sentence hatisherthat recom

A defendant has a constitutional right to have a negotiated pigmirbenforced, mendeds warranted, but the state is not obligatesidp something nice or positive
if it was relied on. A prosecutis not required to enthusiastically advocate for a bar@boutthe defendant in order to avoid breaching a plea agreement. . Satgdihor
gainedfor sentence and may inform the court about the charaktee defendant, 2004WI 43,270 Ws. 2d 585678 N.W2d 220 01-3093
evenif it is negative. The prosecutor may not personalize information presanted A defendant breached plea agreements enterprbvious completed cases for
away that indicates that the prosecutor has second thoughts about the agreeiBifth he hacalready served the sentences by collaterally attacking those convictions
Statev. Williams, 2002 WI 1249 Ws. 2d 492637 N.w2d 733 in a subsequent case in which they were faomdlid for penalty enhancement pur

Whena defendant repudiates a negotiated plea agreement on the ground that itR@F€s. State vDeilke, 2004 W1 104, ___8l2d ___, __ N.vd ___02-2898
tainsmultiplicitous counts, the defendant materially and substantially breaches théf the court is aware of a plea agreement, the court must dleisefendant per
agreementWhen the defendant successfully challenges the plea and a convictiorsonallythat the court is not bound by the termstwit agreement and ascertain that
multiplicity grounds and the information has been amended pursuanégmtated the defendant understands this information. When the defendant shows that the court
pleaagreement by which the state made gingr concessions, ordinarily the remedy failed to inform the defendant that it was not boundti®/ plea agreement, and the
is to reverse the convictions and sentences, vacate the plea agreement, and reidsfatedantlleges that he did not understand that the court was not bound, the defend
the original information, but a dérent remedy may be appropriate. Stat@obin  antis entitled to an evidentiary hearing on a motion to withdraw the plea. State v
son,2002 W1 9,249 Wis. 2d 553638 N.W2d 564 Hampton,2004 W1 107, ___\8.2d ___, __ N.v&d ___ 01-0509

Generally,once counsel is appointed, the day—to—day conduct of the deéstse At sentencingpertinent factors relating to the defendamharacter and behav
with the attorneyHowever a defense attorney may not as a matter of trial str,ateg'%ral pattern cannot be immunized by a plea agreement between the defendant and
admita clients guilt, contrary to the cliet’notguilty plea, unless the defendant thestate. A plea agreement that does not allow the sentencing court to be apprised
unequivocallyunderstands and consents to the admission. Statedon. 2002 WI  of relevant information is void as against public polidye fact that the prosecuitor
App 53,250 Wis. 2d 702641 N.W2d 183 commentswvere compelling and delivered by strong words dusistransform the

A plea agreement in which the prosecution agteedake no specific sentencing commentaryinto a plegbagain violation. State.\Jackson, 2004 Wl App 132,
recommendatiomwas not breached by the prosecutors commenting that the case Wdis; 2d __, _ N.\@d __ 03-1805
“if not the most serious case I've handled this,ye@rcertainly among the top two  Whenthe accused rejectedplea bagain on a misdemeanor cherand instead
or three”and “this is one of the most serious non—fatal crimes that | have dealt wittetjuested jury trial, the prosecutor did not act vindictively in raising thegisw

Statev. Richardson, 2001 WI App 15246 Ws. 2d 71, 632 N.W2d 84 afelony United States.\Goodwin,457 U.S. 36§1982).

A valid plea requires only knowledge of the elements of tiemeé, not a knowl Thedefendant acceptance of the prosectsgeroposegblea bagain did not bar
edgeof the nuanceand descriptions of the elements. Staffrachinski, 2002 W1 the prosecutor from withdrawing tieéer. Mabry v Johnson467 U.S. 5041984).
56,253 Ws. 2d 38644 N.W2d 891 Whena defendant knowingly entered a guilty péeal the state’evidence sup

Sub.(1) (c) is a clear directive to circuit courts commanding what the owist  ,4r1e(fa conviction, the conviction was valid even though the defendant gave testi
personallysay to the defendant. That the language is in quotation marks indicates y inconsistent with the plea. HanseMathews424 F2d 1205(1970)
the statute should be followed to the lettéfra circuit court fails to give the mandated : ] p . . e .
adviceand if the defendant moves the court and demonstrates that theliielg is tgggwéne?e?tgu'rgéglg%tggg(zig%nfgamu'd not raise a speedy trial issue. United
to resultin the defendarg’deportation, sub. (2) requires the court to vacate the co! ol '€ o ) ’
viction and permit the defendant to withdraw a guilty or no-contest plea. State vGUilty pleas in Visconsin. Bishop, 58 MLR 631.
Douangmala2002 WI 62253 Wis. 2d 173644 N.W2d 891 Pleas of guilty; plea bgaining. 1971 WLR 583.

Once a defendant enterplea,an evidentiary hearing is necessary to determine
whetherabreach of a plea agreement has occurred before the state may be perng i B ;
to withdraw from it. When after entry of the plea and before sentencing the trial CW-OQ Plea of gu'lty to offenses co_mmltted in several
warnedthat if the defendant “screwed up” while on bail, stete would be free tocounties. (1) Any person who admits that he or she has-com

changeits sentencing recommendation, which thefendant acknowledged and mitted crimes in the county in which he or she is in custody and

agreedo, there was an amendment of the plea agreement. The state did not with ; ; f Fatrit
from the agreement when, based on the defersdsui'sequent misconduct, it recom fSbin another county in this state may apply to the district-attor

mendeda harsher sentence than originally agreed to. Stateniga, 2002 WI App N€Y of the co_unty in which he or she is in custody _tO begdthr
233,257 Ws. 2d 625652 N.W2d 423 with those crimes so that the person may plead guilty and be sen

In the absence of any attachments to a waif’eights form or any other evidence ; ot
in the record demonstrating that the defendant had knowledgeedéthents of the tencedfor them in the county of CUSto'dyrhe appllcatlorshall

offensechaged, coupled with the trial coustfailure to ascertain the defendant containa description of all admitted crimes and the name of the

understandingf the elementduring the plea collogughe defendant made a prima countyin which each was committed.

facie showing that the colloquy failed to meet the requirements of sub. (1) (a) and . L L

Bangert. State vLange, 2003 WI App 259 Ws. 2d 774656 N.W2d 48001-2584 (2) Uponreceipt of the application the district attorney shall
IThettJJistrict attorneys contact with the division of community corrections to eompreparean information chaing all the admitted crimes and nam

plain about a presentence investigation sentence recommendation, which resulted in: : ;

a change in recommendatidrom probation to incarceration, breached the plegdenln each count the county where each was committed. The dis

agreemenin which the district attornes'ofice agreed to make no sentence recomtrict attorney shall send @py of the information to the district
mendation. State vHowland, 2003 W1 App 104264 Ws. 2d 279663 N.W2d 340  attorneyof each other county in which the defendaafits he or

02-2083 i i i
Whenin closing agument counsedoncedes guilt on a lesser countin a muItipIe—SI’]ecommltted crimestogether with a statement that the defend

countcase, in light obverwhelming evidence on that count and in dorefo gain ~ ant has applied to plead guilty in the countycnistody Upon
e g e orcessn 2 syl sctteceiptof the information and statemen, the disrict aftorney of
y - - .
admittinga clients guilt contrary to the clier#t’plea of not guilty State vGordon, the other county may exeCUte_ a consent in writing allowing the
2003 WI 69,262 Wis. 2d 380663 N.W2d 76501-1679 defendanto enter a plea of guilty the county of custogyo the
thatihe ple WS Ivormiangucioal pariapation n plea necotiatiors before a pleg. e Chaged in the information and committdd the other
efore a ple . — !
agreement has been reached is barred. Staftiams, 2003 WI App 16,265 Wis. Zounty,and send it to the district attorney who prepared the-infor

2d 229 666 N.W2d 58 02-1651 mation.
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(3) Thedistrict attorney shall file the information any court (4) If a person is arrestefdr a crime but the district attorney
of the district attorneg' county having jurisdiction to try or acceptdecidesnot to chage the person with a crime, the district attorney
a plea of guilty to the most serious crime alleged therein asdballmakea reasonable attempt to inform all of the victims of the
which, if alleged to have been committedanother countythe actfor which the person was arrested ttet person will not be
district attorney of thatounty has executed a consent as providethargedwith a crime at that time.
in sub.(2). The defendant then may enter a plea of guiligllto  (5) If a person is chged with committing a crime and the
offensesalleged to have been committed in the county where tbrargeagainst the persas subsequently dismissed, the district
courtis located and to all feinses alleged to have been committedttorneyshall make a reasonable attempinform all of the vie
in other counties as to which the district attorney has executetihgs of the crime with which the person was chad that the
consentunder sub(2). Before entering a pleaf guilty, the chargehas been dismissed.

defendanshall waive in writing any right to be tried in the county (g) A district attorney shall make reasonable attempt to pro
wherethe crime was committed. The district attorney of thgde information concerning the disposition oéase involving a

countywhere the crime was committed need not be present whgfine to any victim of the crime who requests the information.
the plea ismade but the district attorngyritten consent shall be  History: 1997 a. 181

filed with the court.

(4) Thereuporthe court shall enter such judgment, the sam@71.10 Speedy trial. (1) In misdemeanor actions trial shall
asthough allthe crimes chaed were alleged to have been eomcommencewithin 60 days from the date of the defendaintitial
mittedin the county where the court is located, whether or not tAgpearancen court.
courthas jurisdiction to trll those crimes to which the defendant (2) (a) The trial of a defendant clggad with a felony shall
haspleaded guilty under this section. commencewithin 90 days from the date trial is demanded by any

(5) The county where the pléa made shall pay the costs ofpartyin writing or on the record. If the demand is made in writing,
prosecutiorif the defendant does not pay them, and is entitied & copy shall be served upon the opposing partye demand may
retainfees for receiving and paying to the state any fine which magt be made until after the filing of the information or indictment.
be paid by the defendant. Tleterk where the plea is made shall (b) If the court is unable to schedule a trial pursuant tdgar
file a copy of the judgment of conviction with the clerk in eacthe court shall request assignment of another judge pursuant to s.
countywhere a crime covered by the plea was committed. THB1.03
district attorney shall then move to dismiss any gbarcovered  (3) (a) A court may grant a continuance in a case, upon its own
by the plea of guiltywhich are pending against the defendant imotion or the motion of any partyf the ends of justice served by
the district attorneys countyand the same shall thereupon be digaking action outweigh the best interest of the public and the
missed. defendantn aspeedy trial. A continuance shall not be granted

History: 1979 c. 311993 a. 486 underthis paragraph unless the court sets forth, in the record of the

It was not errofor the court to accept a plea before an amended complaint was fi i i iti i indi
whenthe defendant waived the late filing and was not prejudiced theFetiyreto @ase’elther orally or in writing, its reasons for finding that the ends

preparean amended information prits obtaining consents by the district attorney<Of justice served by the grantiiog the continuance outweigh the
involved did not invalidate the conviction when tensentsvere actually obtained bestinterests of the public and the defendant in a speedy trial.

andthe defendant waived the defect. Failure to dismiss thgezharone of theourt . .
tiesdid not deprive the court of jurisdiction. Failure of a district attorney to specifi (b) The factors, among others, which the court shall consider

cally consent to one fainse did not invalidate the procedure when the error was cleth determining whether to grant a continuance under@gare:

cal. Peterson.\State54 Ws. 2d 370195 N.W2d 837(1972). ; : :
Althoughthe statute requires a plea of guilty to bothghimary case and the case . 1. Whether the failure to grant the continuance in the preceed

being consolidated, it is a logical extension to allow the defendant to ask for the dbi Would be likely to make a continuation of the proceeding

solidation of a case from another county to which a guilty plea has been entered Witipossibleor result in a miscarriage of justice.

in which guilt was found by the court, StaReehwal159 Ws. 2d 494465 :
W 2d490(1900). e Py e cou wall59 Wis ’ 2. Whether the case taken as a whole is so unasdalo com

In a consolidated case, amendment of thegefsairom another county is not per PI€X, due to the number of defendants or the nature of the prosecu
missible. When amendment of those ajies occurs after consolidation, the originaltion or otherwise, that it is unreasonable to expect adequate prepa

trial court retains jurisdictionlf the original chage does not have the identical-ele ; ithi ; ; i ; i
mentsof the amended chge, double jeopardy does not prevent prosecution of tI‘F@tlonWlthm the permds of time established by this section.

original chage in the original county although a guilpyea was entered to the 3. The interests of the victim, as defined i850.02 (4)

i : illon, 187 Wis. 2d 39522 N.W2 .
?&?23;?‘3{‘9"‘5’5_'” the other court. Statelvillon, 187 Ws. 2d 39522 N.W2d 530 (c) No continuance under p&m) may be granted because of

generalcongestion of the coust’calendar or the lack of diligent
971.095 Consultation with and notices to victim. (1) In  Preparatioror the failure to obtain available witnesses on the part
this section: of the state.

(a) “District attorney” hashe meaning given in 850.02 (2m) (4) Every defendant not tried in accordance with gfgistion
(b) “Victim” has the meaning given in@50.02 (4) shall be dischged from custody but the obligations of the bond

or other conditions of release of a defendant shall continue until

(2) Inany case in which a defendant has beergelawith a o ified or until the bond is released or the conditions removed.
crime, the district attorney shall, as soon as practicabter afl  istory: 1971 c. 465,93, 1971 c. 46298 1977 c. 18%.135 1979 c. 341993
of the victims in the case who have requested the oppor@mitya. 1551997 a. 181
opportunityto confer with the disrict attorney concerning the pro, i faderal St APRIEC baaneag oo B Cotiesl it the aceoomied
secutionof the case and the possible outcomes of the prosecutﬁj’[;{uesmr a continuance. Phifer $tate 64 Ws. 2d 24218 N.W2d 354

including potentialplea agreements and sentencing recommendaa party requesting a continuance on grounds of surprise must shaatual sur

tions. The duty to confer under this subsection does not limit thése from an unforeseeable development; 2) when surprise is caused by unexpected
: : fatp : : f - testimony,the probability of producing contradictory or impeaching evidence; and

obllgathn of the dlstrlpt attorney to exercise his or her dlscretlé‘ﬁesumng prejudice if the request is denied. Angtate,76 Ws. 2d 191 251

concerningthe handling of any criminathage against the N.w.2d28(1977).

defendant. A delay of 84 days between a defendafitst court appearance and trial on misde
.. L meanortraffic chaiges was not so inordinate as to raise a presumption of prejudice.
(3) At the request of gictim, a district attorney shall make astate vMuliis, 81 Wis. 2d 454260 N.W2d 696(1978).

reasonabl@ttempt to provide the victiwith notice of the date, A stay of proceedings caused by the ssaiteterlocutory appeal stopped theun
time and place of scheduled court proceedings in a case involvitiyg of the l“(mlgspc‘)")”‘)d under sub. (2). State ex rel. Rabervis, 97 Ws. 2d 63203
the pros_ecutlon of a.nme of which he or she is a victim and an_y Following a guilty plea, the defendaoould not raise a speedy trial issue. United
changesn thedate, time or place of a scheduled court proceediBghtes. Gaertner583 F2d 308(1978).

for which the victim has received notic&his subsection does not

apply to a proceeding held before the initial appearance to set @mnl.105 Child victims and witnesses; duty to expedite

ditions of release under cB69. proceedings. In all criminal and delinquency cases, juvenile
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fact—finding hearings under €8.31 and juvenile dispositional A request for prompt disposition under this section must comply with sub. (1) in
hearingsinvolving a child victim or witness, as defined in sg;gfgg?;@g;s;z%?‘\',‘ues?;i}%%;‘;"s%"‘&‘?\?vé"dbé'zngg(é?.e XS‘S.Q fgsatgfl within 120 days.
950.02 the court and thelistrict attorney shall take appropriate whetherdismissal under sub. (7) is with or without prejudice is within the urt
actionto ensure a speedy trial in order to minimize the length @$cretion. State vDavis, 2001 W1 136248 Ws. 2d 986637 N.W2d 62

time the child must endure the stress of the chilavolvement in ) )

the proceeding. In ruling on any motion or other request for #71.12 Joinder ~ of crimes and of defendants.
delayor continuance of proceedings, the court shall consider ddd JOINDER OF CRIMES. Two or more crimes may be clged in

give weight to any adverse impact the delay or continuance nif¢ same complaininformation or indictment in a separate count

have on the well-being of a child victim or witness. for each crime if the crimes clggad, whether felonies or misde

History: 1983 a. 1971985 a. 262.8; 1993 a. 981995 a. 77 meanorspr both, are of the same or similar charaotare based
onthe same act or transaction or on 2 or more acts or transactions

971.11 Prompt disposition of intrastate detainers. connectedogether or constituting pantg a common scheme or

(1) Wheneveithe warden or superintendent receives notice of alan. When a misdemeanor is joined with a felaimg trial shall
untriedcriminal case pending in this state against an inmade dein the court with jurisdiction to try the felony

state prisonthe warden or superintendent shall, at the request of(2) JoinpEr oF DEFENDANTS. Two or moredefendants may be

the inmate, send by certified mail a written request to the diStr&iargedn the same complaint, informationiadictment if they
attorneyfor prompt disposition of the case. Tieguest shall state arealleged to have participated in the same act or transaction or
the sentence then being served, the datpasble eligibility if  in the same series of acts or transactions constituting one or more
applicable,or the date of release to extended supervision, themes. Such defendants may be ajent in one or moreounts
approximatedischage or conditional release date, and prior-deciogetheror separately and all of the defendants needbeot
sionrelating to parole. If there has been no preliminary examinghargedn each count.

tion on the pending case, the request shall state whethanthte (3) RELIEF FROM PREJUDICIAL JOINDER. If it appears that a

waivessuch examination, and, if so, shall @ecompanied by & gefendanor the state is prejudiced by a joindercanes or of
written waiver signed by the inmate. defendantsn a complaint, information or indictment or by such
(2) If the crime chaged is a felonythe district attorney shall joinder for trial togetherthe court may order separate triafs
eithermoveto dismiss the pending case or arrange a date for pggunts,grant a severance of defendants or provide whatever other
liminary examination as soon as convenient and notifyvirelen  relief justice requires. The district attorney steallise the court
or superintendent of the prison thereafless such examination prior to trial if the district attorney intends to use the statement of
hasalready been held or has bereaived. After the preliminary a codefendant which implicates another defendant in the crime
examinationor upon waiver thereofhe district attorney shall file charged. Thereupon, the judge shall grant a severance as to any
aninformation, unless it has already been filed, and mail a cogychdefendant.
thereofto the warden or superintendent for serdinghe inmate.
The district attorney shall bring the case on for trial within 128 4er2 or more complaints, informations or indictments to be
daysafter receipt of the request subject t§&1.10 tried together if the crimes arttle defendants, if there is more than
(3) If the crime chayed is a misdemeandhe district attorney one,could have been joined in a single complaint, information or
shall either move to dismiss the charor bring it on for trial jndictment. The procedure shall be the same as if the prosecution
within 90 days after receipt of the request. wereunder such single complaint, information or indictment.
(4) If the defendant desires to plead guilty or no contest to thelistory: 1993 a. 486

complaintor to the information served upon him or hére ~If 2 defendants were clyad and the cases consolidated. and one then pleads
defendantshall notify the district attorney thereof. The districl'Steuo we. 20 678183 N Wad 81001y - | e o o (© e court. Nicholas

attorneyshall thereupon arrange for the defendaatraignment  severancés not required if the 2 chgesinvolving a single act or transaction are
assoon as possible and theurt may receive the plea and {prosoinextricably intertwined so as to make proof of one crime impossible without proof
nouncejudgment of the other Holmes v State 63 Ws. 2d 389217 N.W2d 657(1974).
) . ) L. Dueprocess of law was not violated, nor did the trial court altsiskscretion, by
(5) If the defendant wishes to pleguilty to cases pending in denyingthe defendarg’ motion to sever 3 counts of sefeases from a count of first-
more than one countthe several district attorneys involved maylegreemurder Bailey v State65 Ws. 2d 331222 N.W2d 871(1974).

i a joint trial on chages of buglary and obstructing anfafer, while evidence as
agreeWIth the defendant and among themselves for all such pl?odtﬁ fabrication of an alibi by the defendant was probative as bujiary, the sub

to be received in the appropriate court of one of such countigs, %ﬁﬁal danger that the jury might employ the evidenceiamative proof of the ele
$.971.09shall govern the procedure thereon so far as applicabtentsof that crime, for which the state was required to introcegarate and inde

. . . ndentevidence showing guilt beyoradreasonable doubt, required the court to
(6) Theprisoner shall be delivered into the custody of theShéEministera clear and certain cautionary instruction that the jury should not consider

iff of the county in which the clge is pending for transportation evidenceon the obstructing count as cient in itself to find the defendant guilty
to the court, and the prisoner shall be retained in that cudtaey ©of buglary. Peters vState,/0 Ws. 2d 22233 N.w2d 420(1975).

i i i 1 ; Joinderwas not prejudicial to the defendant moving for severance wheosise
ing all proceEdmgs under this section. The shehill return the bly prejudicial efect of inadmissibldearsay regarding the other defendant was pre

prisonerto the prison upon the completion of the proceedings aghptively cured bynstructions. State vJennaro76 Ws. 2d 499251 N.W2d 800
duringanyadjournments or continuances and between the prelitte77).

inary examination and the trial except thathié department certi If a codefendarg’antagonistic testimony merely corroborates overwhelming pro
i secutionevidence, refusal to grant severance is not an abuse of discretion. Haldane

fiesa_ljail as being_ suitable to qletain the prispheror she may be v State85 Wis. 2d 182270 N.W2d 75(1978).
de_ta|_nedhere until the court disposes of the case. The p_”’som_?r Joinderof chages against thdefendant was proper when separate acts exhibited
existing sentence continues to run and he or she receives tign@emodus operandi. FrancisState86 Ws. 2d 554273 N.W2d 310(1979).

creditunder s302.11while in custody Thetrial court properly deleted implicating references from a codefesdzomw
L L. X fessionrather than granting the defendamtiotion for severance under sub. (3). Pohl
(7) If the district attorney moves to dismiss any pending Cag&tate 96 Ws. 2d 290291 N.W2d 554(1980).

or if it is not brought on for trial within the time specified in sub. Thetrial court did not abusis discretion in denying a severance motion ane fail

(2) or (3) the case shall be dismissed unless the defendant ﬁ@cﬁlﬂion the jury against prejudice when 2 counts were joined. SBaiinger

or oth . d the trial. i hich h is. 2d 691303 N.Ww2d 585(1981).
escapear otherwise prevented the trial, in which case the reque inderis not prejudicial when theame evidence would be admissible under s.

for disposition of the case shall be deemed withdrawn and of 90a.04if there were separate trials. Statélall, 103 Ws. 2d 125307 N.W2d 289
further legal ékct. Nothingin this section prevents a trial after(1981).

: P ; ; ithi Thetrial court abused its discretion in denying a motion for severance of codefen
the penodspecn‘led n sub(.2) or (3) if a trial commenced within dants’trials when the movant made an initial showing that his codefesdasti

suchperiod terminates in a mistrial or a new trial is granted. monywould have established his alibi defense and his entire defense was based on
History: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283 the alibi. State vBrown, 114 Ws. 2d 554338 N.W2d 857(Ct. App. 1983).

(4) TRIAL TOGETHER OF SEPARATE CHARGES. The courtmay
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Joinderunder sub. (2) was proper when two robberies were instigated by onéCounsel’stestimony on opinions, perceptions, and impressions of a formerslient’
defendant'grostitution and the other defendartystematic robbing @ustomers competencyiolated the attorney—client privilege and shouldhete been revealed
who refused to payState vKing, 120 Wis. 2d 285354 N.W2d 742(Ct. App. 1984). withoutthe consent of the former client. Statdeeks, 2003 WI 10263 Ws. 2d

Misjoinderwas harmless erroiStatev. Leach,124 Ws. 2d 648370 N.w2d 240 794, 666 N.W2d 859 01-0263
(1985).

To be of “thesame or similar character” under sub. (1), crimes must be of the sagig1 14 Competency proceedings. (1) PROCEEDINGS. (a)

tg:;?g?,:‘ggﬁ;jg?,{,ﬁfvfc',yfg‘g;g%m,f @3’3"352{‘&?}{33?{3@5}" each must oVeRis court shall proceednder this section whenever there is rea

If an appellate court vacates a conviction on one or more counts when multp@Nto doubt a defendastcompetency to proceed.

countsare tried togethethe defendant is entitled to a new trial on the remaining (b) If reason to doubt competency arises afterdifendant
countsupon showing compelling prejudice arising from evidence introducsajto

portthe vacated counts. StatécGuire,204 Ws. 2d 372556 N.wzd 111 (Ct. App.  hasbeen bound over for trial after a preliminary examinatoon,
1996). aftera finding of guilty has been rendered by the jury or made by

A violation of sub. (3) does not require a new trial in all cases but is subject to hatfje court, a probableause determination shall not be required and
lesserror analysis. State iing, 205Wis. 2d 81555 N.W2d 189(Ct. App. 1996). !
Simultaneousrials of 2defendants before 2 juries is permissible. An impermissFhe court shall proceed under syB).

ble confession in one case not heard by the jury in that case accomplishes the requiret) Except as provided in pgb), the court shall not proceed
ig‘é‘;’)"_"”c‘”f the cases. StateAvery, 215 Ws. 2d 45571 N.W2d 907(Ct- A ndersub.(2) until it has found that it is probable that the defend
Joinderand severance. 1971 WLR 604. ant committed the dénse chaged. The findingnay be based
uponthe complaint qrif the defendant submits arfidavit alleg
971.13 Competency. (1) No persorwho lacks substantial ing with particularity that theaverments of the complaint are
mentalcapacity to understand the proceedings or assist in hiswaterially false, upon the complaint and the evidence presented
herown defensenay be tried, convicted or sentenced for the-corfit & hearing ordered by the courthe defendant may call and
missionof an ofense so |0ng as the incapacity endures. cross—examinevitnesses at a hearlng under this paragrapthbut

(2) A defendant shall not be determined incompetent to prgourt shall limit the issues and witnesses to those required for
ceedsolely because medication has beeis being administered determiningprobable cause. Upon a showing by the proponent of
to restore or maintain competency goodcause under 807.13(2) (c) testimony may be received into

. therecord of the hearing by telephone or live audiovisual means.
(3) Thefact that a defendant is not competent to proceed . i ;
not preclude any legal objection to the prosecution undiis31 If the court finds that any clugr lacks probable cause, it shalkdis

which is susceptible of fair determination prior to trial and witho@:zzg?:s g?ﬁ%e\glmc’g%f ;elju(%'; e and release the defendant
the personal participation of the defendant. .

. (2) ExAmINATION. (@) The court shall appoint one or more
(4) Thefact that a defendant is not competent to proceed ; ; il ;
not preclude a hearing undera88.38 (4)or (5) unless the prob examinershaving the specialized knowledge determined by the

courtto be appropriate to examine and report upon the condition

able cause finding required to be made at the hearing cannoifp@ne defendant. If an inpatient examination is determinegtiey

fa::!g’to?;?‘fgs‘l"’ltgg;'i;;eapg;l%gs;pgg'c'pat'on of the defendantyrt1g be necessarihe defendant may be committed to a-suit
Judiciai Council Committee’s Note, 1981Fundamental fairness precludeisn- ablememal. health faC|I|ty for the examlnatl.on perlod SpeCIerd n

inal prosecutiorof a defendant who is not mentally competent to exercise his or Hdr. (C), which shall be deemed dagpent in custody under s.

ggg?tliggi%nabnd procedural rights. State ex rel. Matalisehubert57 Wis. 2d 315 973,155 [f the examination is tbe conducted by the department
Sub.(1) states the competency standard in conformity with Dusky8/,362 U.S. ?f thhea}th ?ﬁ?déamll¥] Ste I’(;/Igest,hthﬁ Courrttrr?hr?t“ c:crﬁer It t?]e Iggl\fllcri,:]'{?‘l

402 (1960) and State ex rel. HaskinsDodge County Cour§2 Wis. 2d 250265 O tN€ Tacllity designated Dy the department or health and ramily

(1974). Competency is a judicial rather than a medical determination. Not eveS@rvices.

mentallydisordered defendant is incompetehg court must consider the degree of . . .

impairmentin the defendarg’ capacity to assist counsel and make decisidnsh (am) NOM|thStand|ng paa), if the courtorders the defend_ant

counsekannot make for him or heBeeState vHarper57 Wis. 2d 5431973); Nor ~ to be examined by the department or a department fachigy

woodv. State,74 Ws. 2d343(1976); State \Albright, 96 Wis. 2d 1221980); Pick departmenshall determine where the examination will be-con

ensv. State 96 Ws. 2d 549(1980). . . .
Sub.(2) clarifies that alefendant who requires medication to remain competequCted’ who will conduct the examination and whether the

is nevertheless competent; the court may ordedéfiendant to be administered suche€xaminatiorwill be conducted on an inpatient or outpatient basis.
medicationfor the duration of the criminal proceedings under s. 971.14 (5) (¢). Any such outpatient examination shall be condugteajail or a
Sub.(3) is identical to prior s. 971.14 (6). It has been renumbered for better stapycked unit of a facility In any case under this paragraph in which

tory placement, adjacent to the rule which it clarifies. [Bill 765-A] thed t t det . that . tient ination i
Defensecounsel having reason to doubt the competency of a client musheaise edepartment determines that an inpatient éxamination 1s-neces

issue with the court, strategic considerations notwithstanding. \Statenson133 ~ sary,the 15—day period under pér) begins upon the arrivalf
Wis. 2d 207395 N.W2d 176(1986). the defendant at the inpatient facilityf an outpatient examination

A probationer has a right to a competency determination when, during a revoc
proceedingthe administrative law judge has reason to doubt the probatauen af?’begun by or throth the department‘ and the department later

petence.The determination shall be made by the circuit court in the county-of sdetermineghat an inpatient examin_ation_ is nece_s,sm@f S_hem
tencing,which shall adhere to s871.13 and 971.14 to the extent practicable. Stashalltransport the defendant to the inpatient facility designated by
exrel. Vanderbeke \MEndicott, 210 N.W2d 503563 N.W2d 883(1997). the department, unless the defendant has been released on bail.

Thereis ahigher standard for determining competency to represent oneself than .
for competencyo stand trial, based on the defendamtiucation, literacfluency (b) If the defendant has been released on bail, the court may

in English, and any physical or psychological disability that meectthe abilityto not order an involuntary inpatient examination unless the defend

communicate defense. When there is no pre—firaling of competency to proceed ] ; P .
andpostconviction relief is sought, the court must determiiteedin make a mean antfails to cooperate In the examination or the exaniiferms

ingful nunc pro tunc inquityIf it cannot, or it finds that it can but the defendant wathe court that inpatient observatias necessary for an adequate
notcompetent, a new trial is required. Statklessig,211 Ws. 2d 194564N.W.2d  examination.
716(1997). ) o

A prior mentaiiliness or a mental illness diagnosis made subsequent to the pro (C) Inpatient examinations shall be completed and the report

ceedingin question may create a reason to doubt competbutyeither categori of examination filed within 15 days after the examination is

cally creates a reason to doubt competerfstate vFarrell,226 Ws. 2d 447595 s . . . .
N.W.2d 64 (Ct. App. 1999). orderedor as specified in patam), whichever isapplicable,

It is entirely reasonable thatcompetency examination designed to address @nlessfor good cause, the facility or examiner appointed by the

defendant'sability to understand the proceedings and assist counsel maddtsss court cannotcomplete the examination within this period and
issues of future dangerousness, which a court may reas@oabliger when gauging ;
theneed for public protection in setting a sentence. St&agoski 2001 WI App requestsan extension. In that case, the court may alme

112,244 Ws. 2d 49629 N.W2d 50 15-dayextension of the examination period. Outpatient examina
A judgewho carefully considered the transcribed record and her recollection ofigns shall becompletecand the report of examination filed within

previousproceeding involving the defendant, did not impermissiédyify. There : . .

Is no substantive diérence between a judgedbservation of a defendantlemeanor 30 days after the examination is ordered.

atthe time of a competency hearing and the juglgbservations of the defendant at (d) If the court orders that the examination be conducted on an

anearlier proceeding. Both may be probative. Statéeeks, 2002 WI App 6251 : . . . . .
Wis. 2d 361643 N.W2d 526 Reversed on other grounds. 2003 Wi T8 ws.  InPatientbasis, the shefifof the countyin which the court is

2d 794,666 N.W2d 859 01-0263 located shall transport any defendant not free on baithe
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examiningfacility within a reasonable tima&fter the examination petencyand, if atissue, competency to refuse medication or-reat
is ordered and shall transport the defendatitegail within area ment for the defendarg’ mental condition on the basis of the
sonabletime after the shefifand county department of commu reportfiled under sub(3) or (5). In the absence of these waivers,
nity programs of the county in which the court is located receittee court shall hold an evidentiary hearing on the issue. ldpon
notice from the examining facility that the examination besn showingby the proponent of good cause und&05..13 (2) (c)

completed. testimonymay bereceived into the record of the hearing by-tele

(e) The examiner shall personally observe and examine fpfgoneor live audiovisual means. At the commencemerthef
defendantind shall have access to hiser past or present treat hearing the judge shall ask the defendant whether he or she claims
mentrecords, as defined undersd..30 (1) (b) to be competent or incompetent. the defendant stands mute or

(f) A defendant ordered to ungerexamination under this sec claimsto be incompetent, the defendant shall be found incompe
tion may receivevoluntary treatment appropriate to his or hefctunless the state proves by the greater weight of the credible
medicalneeds. The defendant may refuse medication and trnﬂleéf'dencethat the defendant is competent. If the defendaiths

be competent, the defendant shall be found competent unless

mentexcept in a situation where the medication or treatment : . P
necessaryo prevent physical harm to the defendant or others 1€ State proves by evidence that is clear and convincingtteat
. defendanis incompetent. If the defendant is found incompetent
(9) The defendant may be examined for competency purpOgggit the stateproves by evidence that is clear and convincing that
atany stage of the competency proceedingstygicians or other e qefendant is not competent to refuse medication or treatment,
expertschosen by the defendant or by the district attomép herthe standard specified in sB) (dm) the court shall make
shallbe permitted reasonable access to the defendamifiposes 5 jetermination without a jury and issue an order that the defend

of the examination. _ _ _ antis not competent to refuse medication or treatment for the
(3) Report. The examiner shall submit to theurt a written  defendant’smental condition and thathoever administers the
reportwhich shall include all of the following: medicationor treatment to the defendant shall observe appropri

(a) A description of the nature of the examination and an ideate medical standards.
tification of the persons interviewedhe specific records (c) If the court determines that the defendant is competent, the
reviewedand any tests administered to the defendant. criminal proceeding shall be resumed.

(b) The clinical findings of the examiner (d) If the court determines that the defendant is not competent
(c) The examines opinion regarding the defendanpresent andnot likely tobecome competent within the time period-pro
mentalcapacity to understand the proceedings and assist in higidedin sub.(5) (a) the proceedings shall be suspended and the

her defense. defendant released, except as provided in @)k{b).

(d) If the examiner reports that the defendant lacks cempe (5) CommITMENT. (a) If the court determines that the defend
tency, the examinés opinion regarding thékelihood that the ant isnotcompetent but is likely to become competent within the
defendantif provided treatment, may biestored to competency period specified in this paragraph if provided widppropriate
within the time period permitted under s() (a) treatmentthe court shall suspend the proceedings and commit the

(dm) If sufficient information is available to the examiner tfl€fendanto the custody of thdepartment of health and family
reachan opinion, the examinaropinion on whether the defend Servicesfor placement in an appropriatestitution for a period of
antneeds medication or treatmeartd whether the defendant islime not to exceed 12 months, or the maximum sentence specified
not competent to refuse medication or treatment. The defend@fithe most serious fainse with which the defendant is ayed,
is not competent to refuse medication or treatment if, becauséVgicheveris less. Days spent in commitment under this-para
mental illness, developmental disabilityalcoholism or drug 9raphare considered days spent in custody und@rs155
dependenceand after the advantages and disadvantages of andam) If thedefendant is not subject to a court order determining
alternativesto accepting the particular medication or treatmeiiie defendant to be not competent to refosedication or treat
havebeen explained to the defendant, one of the following is trusent for the defendarg’ mentalcondition and if the treatment

1. The defendant is incapable of expressing an understandffgflity determines that the defendant shdwédsubject to such a

of the advantages and disadvantages of accepting medicatioRQut order the treatmentacility may file with the court with
treatmentand the alternatives. noticeto the counsel for the defendant, the defendadtthe dis

rict attorneya motion for a hearing, under the standard specified
sub.(3) (dm), onwhether the defendant is not competent to
fusemedication or treatment. A repam which the motion is

sedshall accompany the motion and notice of motion and shall

2. The defendant is substantially incapable of applying
understandingf the advantages, disadvantages and alternati\fg
to his or her mental iliness, developmental disahikitizoholism b

\?vrhggﬁg n%eggggetngfr'er}u%réj%etgigﬁgﬁ grnt:zgmqeenotl choice ndudea statement signed by a licensed physician that asserts that
P A - . the defendant needs medication or treatmentthatithe defend

(e) The facts and reasoning, in reasonable detail, wich  antis not competent to refuseedication or treatment, based on
thefindings and opinions under pa(b) to (dm) are based. anexamination of the defendant by a licensed physicithin

(4) HearinG. (a) The court shall cause copies of the report i® days after a motion fded under this paragraph, the court shall,
be delivered forthwithto the district attorney and the defensenderthe procedures and standards specified in(8jiigh), deter
counselor the defendant personally if mepresented by counsel.mine the defendant’ competency to refuse medication or treat
Uponthe request of the shérdr jailer chaged with care and cen mentfor the defendard’ mental condition. At the request of the
trol of thejail in which the defendant is being held pending or dudefendant the defendans counsel or the district attornejpe
ing a trial or sentencing proceeding, the court shall cause a cogaringmay be postponed, but in no case may the postponed hear
of the report to be delivered to the sHapifjailer. The sherifor ing be held more thaB0 days after a motion is filed under this
jailer may provide a copy of the report to the person who is resp@aragraph.

sible for maintaining medical records for inmates of the jalil, or to (b) The defendant shall be periodically reexaminedHsy
anurse licensed under ch41, or to a physician or physician treatmentfacility. Written reports of examination shall be fur
assistanticensed under subch. of ch. 448who is a health care pishedto the court 3 months after commitment, 6 months after
provider for the defendant or who is responsible for providingommitment,9 months after commitment and within 30 days
healthcare services to inmates of the jail. The repball not be prior to the expiration of commitment. Eaaport shall indicate
otherwisedisclosed prior to the hearing under this subsection.ejtherthat the defendant has become competent, that the defend
(b) If the district attorneythe defendant and defense counseint remains incompetent but that attainment of competency is
waive their respective opportunities to present other evidence lidkely within the remaining commitment period, or that the
theissue, theourt shall promptly determine the defendantm  defendantas not made sugrogress that attainment of compe
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tencyis likely within the remaining commitment period. Anytrict attorney to discover whether the person subsequently
reportindicating such a lack of didient progress shall include becomesompetent.
the examinets opinion regardingvhether the defendant is men  History: 1981 c. 3671985 a. 29176; Sup.Ct. Ordey 141 Ws. 2d xiii (1987);

i ; ; 1987a. 85403 1989 a. 31107 Sup. Ct. OrderL58 Ws. 2d xvii (1990)1991 a. 32
tally ill, alcoholic, drug dependent, developmentally disaloled 19954, 275.9126 (19) 1995 & 2681997 &, 2522001 a. 162003 a. 122

infirm because of aging or other like incapaCitieS- Judicial Council Committee’s Note, 1981Sub. (1) (a) does not require the court
(c) Upon receivinga report under paib), the court shall pro 10 honor every request for an examination. The intent of sub. (1) (a) is to avoid unnec

. saryexaminations by clarifying the threshold for a competéngyiry in accord
ceedunder SUb(4)' If the court determines that the defendant hiscewith State vMcKnight, 65 Wis. 2d 5831974). “Reason to doubt” may be raised

becomecompetent, the defendasttall be dischged from com by a motionsetting forth the grounds for belief that a defendant lacks competency

mitmentand the criminal proceeding shak resumed. If the by the evidence presented in the proceedings or by the defenclalfatuies with
. ; L the judge or courtroom demeanoin some cases an evidentidryaring may be
courtdetermines that the defendant is makingicieht progress  ap5ropriateo assist the court in deciding whether to order an examination Under sub.

towardbecoming competent, the commitment shall continue. (2). Even when neither party moves the court to cadesmpetency inquirshe court

- s P y be required by due process to so inquire where the evidence raisisiensuf
(d) If the _defendant is receiving _medlcatlon_ t_he court magl&bt. Pate vRobinson383 U.S. 375387 (1966); Drope.WMissouri,420 U.S. 162
makeappropriate orders for the continued administratiothef (1975).

medicationin order to maintain the competenmfeghe defendant  The Wisconsin supremeourt has held that a defendant may not be ordered to

i i dergoa competency inquiry unless tbeurt has found probable cause to believe
for the duratiorof the proceedlngs. If a defendant who has beﬁ@or she is guilty of the ténse chaged. State.WicCredden33 Wis. 2d 661(1967).

restoredto competency thereafter again becomes incompetefherethis requirement has not been satisfied through a preliminary examination or
the maximum commitment period under péa) shall be 18 verdictor finding of guiltprior to the time the competency issue is raised, a special

B ; ; ; i probablecause determination is required. Subsection (1) (b) allows that determina
monthsminus the days spent in previous commitments uhaker tion to be made from the allegations in the criminal complaint withoetvatentiary

subsectionpr 12 months, whichever is less. hearingunless the defendant submits a particularizéidaaft alleging thataver

(6) DISCHARGE; CIVIL PROCEEDINGS. (@) If the court deter mentsin the criminal complaint are materially false. Where a hearing is held, the
: : issueis limited to probable cause and hearsaidence may be admitted. See s.

minesthat it is unlikely that the defendant will becommmpetent g911.01(4) (c).
within the remaining commitment period, it shall disgfeathe Sub. (2) (a) requires the court to appoint one or more qualified exarrtioers

defendantrom the commitment and release him or ltcept as_&emeee o e Tore e e e secion allows he court
provided in par(b). The court may order the defendant to appe appoint examiners without medical degrees, if mafticu]ar qualifications enable

in court at specified intervals for redetermination of his or hekemto form expert opinions regarding the defendaotmpetency
competencyto proceed_ Sub.(2) (b), (c) and (d) is intended to limit the defendmstay at the examining

. . facility to that period necessary for examination purposes. In many cases, it is pos
(b) When the courdiischages a defendant from commitmentple for an adequate examination to be made without institutional commitment,

underpar (a), it may order that the defenddre: taken immeei  expeditingthe commencement of treatment of the incompetent defendant. Fosdal,
ately into custody by a law enforcemenficial and promptly The Contributions and Limitations of Psychiatrieslimony 50 Ws. Bar Bulletin,

. S - . No. 4, pp. 31-33 (April 1977).
deliveredto a facility specifiedn s.51.15 (2) an approved public Sub.(2) (e) clarifies the examiriarright of access tile defendard’past or present

treatmentacility under s51.45 (2) (c)or an appropriate medical treatmentecords, otherwise confidential under s. 51.30.
or protective placement facility Thereafter detention of the  Sub.(2) (f) clarifies that a defendant on examination status may receive voluntary

treatmentbut, until committed under sub. (5), magt be involuntarily treated or
defendanshall begovemed by $1.1551.45 (]]') 0rs55.06 (]]')’ medicatedunless necessafyr the safety of the defendant or others. See s. 51.61 (1)

asappropriate. The district attorney or corporation counsel may ), (h) and ().
preparea statement meeting the requirements 6145 (4)or (5), Sub. (2) (g), like prior s. 971.14 (7), permits examinatiothetiefendant by an
51.45 (13) (apr55.06 (1) based on the allegation&the criminal expertof his or her choosing. It also allows access to the defendant by examiners

. : . . lectedby the prosecution at any stage of the competency proceedings.
complalntand the evidence in the case. This statement Sha||36§ub_(3) requires the examiner to render an opinion regarding the probability of

givento the dire.ctor of the facility t.Whi.Ch the defe.ndant is deliv timely restoration to competendy assist the couir determining whether an incem
eredand filed with the branch of circuit court assigned to exercigetentdefendant shoulle committed for treatment. Incompetency commitments

i riedicti i i i T may not exceed the reasonable time necessary to determine whether there is a sub
Cnmma“unSdICtlon in the county in which the criminal Cgas stantial probability that the defendant will attain competency in the foreseeable

arepending where it shall dide, withoutcorroboration by other fyture: Jackson vindiana 406 U.S. 715738 (1972). The new statute afequires
petitioners,as a petition for commitment undersd..2Q 51.45 thereport to include the facts and reasonirtgch underlie the examinsrclinical

i ; ; findings and opinion on competency
(13) or55.06 (2) This section does not restrict thewer of the k . . .
. . . . . - Sub.(4) is based upon prior s. 971.14 (4). The revision emphasizes that the deter
branchof circuit court in which the petition is filed to transfer theminationof competency is a judicial matteBtate ex rel. Haskins Bodge County

matter to the branch of circuit coassignedo exercise jurisdic  Court,62 Wis. 2d 2501974). The standard of proof specified in State ex rel. Matalik

tion under ch51in the county Days spent in commitment or pro V. Schuberts7 Wis. 2d 3151973) has been changed to confornthis “clear and
. oF . dence” standard of . 51.20 (13 d AddingtdaxasA41 U.S.
tective placement pursuant to a petition under this paragraph sEi{1o79). [but seags? We. Act 39 (13) (€) and Addingidexas,

not be deemed days spent in custody under3.155 Sub.(5) requires, in accordance with Jacksomstiana406 U.S. 71§1972), that

(C) If a person is committednder s51 20pursuant to a peti competencycommitments be justified e defendard’ continued progress toward
: becomingcompetent within a reasonable time. The maximum commitment period

tion under par(b), the county department undeb8.420r51.437  js establisheat 18 months, in accordance with State ex rel. Haskibsdge County
to whose care and custody the person is committedraitéif the Court,62 Ws. 2d 250(1974) and other data. dfdefendant becomes competent while

i i iotri committedfor treatment and later beconmiasompetent, further commitment is per
court which dischgged the personnderpar (a), the district attor mitted but in no event may the cumulated commitment periods ex@kestbnths or

neyfor the county in which that court is located and the PESSOMhe maximum sentence for thefefise with which the defendaistchaged, which
attorneyof record in the prior criminadroceeding at least 14 dayseveris less. State esel. Deisinger vTreffert, 85 Ws. 2d 257270 N.w2d 402

i ; ; ; f (1978).
prior to tranSfemng or dISCthng the defendant from an Inpa Sub. (6) clarifies thgrocedures for transition to civil commitment, alcoholism

tienttreatment faCi"ty_ and at least 14 days prior to the e)_(pirati%atmenbr protective placement when the competency commitment hag et
of the order of commitment or any subsequent consecnitilex  or is not likely to be, successful in restoring the defendant to compet&hepew

unlessthe county department or the department of health and f tuterequires the defense counsel, district attorney and criminal court to be notified
whenthedefendant is dischged from civil commitment, in order that a redetermina

ily services has applied for an extension. tion of competency may be ordered at that stage. State ex rel. Pdibéey80 Wis.
(d) Counsel who have received notice under mror who 2d 197297 N.W2d 881(1977). The procedures specified in sub. (6) are not intended
. [ . . to be the exclusive means of initiating civil commitment proceedings against such
otherwiseobtain information that defendant dischged under persons. See, .g., In Matter of HaskifE01 Wis. 2d 176(Ct. App. 1980).  [Bil
par.(a) may have become competent may move the court to ordes-A]
thatthe defendant undgm a competency examination under sub. Judicial Council Note, 1990{Re amendment of (1) (c)] The McCreddezaring

: is substantially similar ipurpose to the preliminary examination. The standard for
(2)' If the court so orders, a report shall be filed under(ﬁ)lamd admissionof telephone testimony should be the same in either proceeding.

a hearing held under Sub4).- _” the court .determines théte [Re amendment of (4) (b)] The standard for admission of telephone testimony at
defendants competent, theriminal proceeding shall be resumedacompetency hearing is the same as that for a preliminary examination. See s. 970.03
If the court determines that the defendant is not competent, it sHg}jand NOTE thereto. [Re Orderf ef-1-91]

. . Thelegislature intended by the reference to s. 973.155 in sub. (5) (a) thaingeod
releasenim or her bumay Impose such reasonable nonmoneta, ‘editbe accorded persons committed as incompetent to stand trial. . Staiere,

conditions as will protect the public and enable the court ard dis7wis. 2d 491481 N.W2d 633(1992).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.15(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.45(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.15
https://docs.legis.wisconsin.gov/document/statutes/2003/51.45(11)
https://docs.legis.wisconsin.gov/document/statutes/2003/55.06(11)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.15(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.15(5)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.45(13)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/55.06(11)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.20
https://docs.legis.wisconsin.gov/document/statutes/2003/51.45(13)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.45(13)
https://docs.legis.wisconsin.gov/document/statutes/2003/55.06(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/2003/973.155
https://docs.legis.wisconsin.gov/document/statutes/2003/51.20
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/51.42
https://docs.legis.wisconsin.gov/document/statutes/2003/51.437
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(6)(c)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/971.14(4)
https://docs.legis.wisconsin.gov/document/acts/1981/367
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1987/85
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/268
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2003/122
https://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%20583
https://docs.legis.wisconsin.gov/document/courts/383%20U.S.%20375
https://docs.legis.wisconsin.gov/document/courts/420%20U.S.%20162
https://docs.legis.wisconsin.gov/document/courts/33%20Wis.%202d%20661
https://docs.legis.wisconsin.gov/document/courts/406%20U.S.%20715
https://docs.legis.wisconsin.gov/document/courts/62%20Wis.%202d%20250
https://docs.legis.wisconsin.gov/document/courts/57%20Wis.%202d%20315
https://docs.legis.wisconsin.gov/document/courts/441%20U.S.%20418
https://docs.legis.wisconsin.gov/document/courts/441%20U.S.%20418
https://docs.legis.wisconsin.gov/document/acts/1987/85
https://docs.legis.wisconsin.gov/document/courts/406%20U.S.%20715
https://docs.legis.wisconsin.gov/document/courts/62%20Wis.%202d%20250
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%20257
https://docs.legis.wisconsin.gov/document/courts/270%20N.W.2d%20402
https://docs.legis.wisconsin.gov/document/courts/80%20Wis.%202d%20197
https://docs.legis.wisconsin.gov/document/courts/80%20Wis.%202d%20197
https://docs.legis.wisconsin.gov/document/courts/297%20N.W.2d%20881
https://docs.legis.wisconsin.gov/document/courts/101%20Wis.%202d%20176
https://docs.legis.wisconsin.gov/document/courts/167%20Wis.%202d%20491
https://docs.legis.wisconsin.gov/document/courts/481%20N.W.2d%20633

11 Updated 03-04Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.16

A competency hearing may be waived by defermensel without difmative (2) If the defendant has entered a plea of not guilty by reason

assenbf the defendant. State@uck,176 Ws. 2d 845500 N.W2d 910(1993). o mental disease or defect or there is reason to believe that mental
The statebears the burden of proving competency when put at issue by the-def

end . . .
ant. A defendant shall not kmibject to a criminal trial when the state fails to prové_mseasq)r defect of the defendant will otherwise b_e(_:ome an issue
competencéy the greater weightf the credible evidence. A trial cowrtompe  in the case, the coumay appoint at least one physician or at least

tencydetermination should beversed only when clearly erroneous. Statear i imi i
foot 207 Ws. 2d 215558 N.W2d 626(1997). See also StateRyrge, 2000 wi 101, ONEPSychologist, but not more than 3 physicians or psychologists

237Wis. 2d 197614 N.W2d 477 or combination thereof, to examine the defendanttanestify at
A probationer has a right to a competency determination when, during a revocatlee trial. The compensation of the physicians or psychologists

proceedingthe administrative law judge has reason to doubt the probatauen i i
petence.The determination shall be made by the circuit court in the county -of sesnhaII be ﬁxedby the court and pald by the county upon the order

tencing,which shall adhere to s871.13 and 971.14 to the extent practicable. Staf@! the court as part of the costs of the action. The receiphyy
ex rel. Vanderbeke \Endicott,210 N.W2d 503 563 N.W2d 883(1997). physicianor psychologist summoned under this section of any
Whena competency examination was ordered, but never occurred, the time 'irﬂlﬁercompensation than that so fixied the court and paid by the

undersub. (2) did not begin to run and no violation occurred. State ex rel. Hager'v .
Marten,226 Ws. 2d 687594 N.W2d 791(1999). county, or the ofer or promise by any person to pay such other

If the court determines under sub. (4)t{d)t the defendant is not competent andcompensationis unlawful and punishable as contempt of court.

notlikely to become competent within 12 months, the proceedings stwlspended ini i i
andthe defendant may be civily committed under sub. (6) (a) as well as sub. (6) (o € faCt that the physician or psychologist has been appointed by
Whena prosecutor was subsequently notified that the defendant was not an apprég@ court shall be made known the jury and the physician or
atecandidatefor civil commitment because he was not mentally retarded, the staygychologistshall be subject to cross—examinatmnboth par
wasauthorized to request for reevaluation under sub. (6) (d). Stagzey 2004 WI

App83, _ Vis.2d . 679 N.W2d 91003-1578 ties.
Wisconsin’snew competency to stand trial statute. Fosdal and Fullin. WBB Oct. (3) Not less than 10 days before trial, or at any other tirae
les2. _ the court directs, any physician psychologist appointed under
Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982. sub.(2) shall file a report ohis or her examination of the defend

ant with the judge, who shall cause copebe transmitted to the

is not responsible focriminal conduct if at the time of such eon districtattorney and to counsel for thefendant. The contents of

duct P It of tal di defect th lacked the report shall be confidential until the physician or psychologist
uctasa result or mental disease or defect the person facke s testified or at the completion of the tri@ihe report shall cen

stantialcapacity either to appreciate the wrongfulness of his or Qg[

conductor conform his or her conduct to the requirements aof Ia\men V?/poﬂglgﬁ]lgiggﬂwg (tjk:;eanbc;lggg;Zigtegin%agp:]pfger%attﬁe

(2) As used in this chaptethe terms “mental disease Orgefendant'sonduct with the requirements of law at tinee of the
defect” do not include an abnormality manifested only b¥ommissionof the criminal ofense chaged and, if sdfcient
repeatectriminal or otherwise antisocial conduct. informationis available to the physician or psychologisteach

(3) Mental disease or defect excluding responsibility is aan opinion, his orher opinion on whether the defendant needs
affirmative defense which the defendant must establish to-a reaedicationor treatment and whether the defendant iscootpe
sonablecertainty by the greater weight of the credible evidenctentto refuse medication or treatment. The defendant is not com

II;Ii_storyt: 199|3t«'_a. 48?d 0 out the burden of frenafive dof . petentto refuse medicatioar treatment if, because of mental ill

IS not a violation of due process 1o put the burden of tirenative detense of  ness developmental disabilifyalcoholism or drug dependence,
ﬁf,'\}_tgédl'é%ﬁg;’f)f‘ema on the defendant. Stattehard,50 Wis. 2d 408184 andafter the advantages adibadvantages of and alternatives to

Psychomotorepilepsy may be legally classified as a mediatase or defect. acceptingthe particular medication or treatment have been

Spraguev. Statep2 Wis. 2d 89187 N.W2d 784(1971). explainedto the defendant, one of the following is true:

The state does not have to prodesgdence contradicting an insanity defense. The s . .
burdenis on the defendant. GibsonState55 Ws. 2d 1.0, 197 N.W2d 813(1972). (@) The defendant is incapable of expressing an understanding

A voluntarily drugged condition is not a form of insanity that can constitute a medf the advantages and disadvantages of accepting medication or
tal defect odisease. Medical testimony can not be used both on the issue of guitfeatmentand the alternatives.
provelack ofintent and also to prove insanitibson vState 55 Wis. 2d 1.0, 197 . . . .
N.W.2d813(1972). (b) The defendant is substantially incapable of applying an
Thelegislature, in enacting the ALI Institute definition of insanity as this sectiotynderstandingf the advantages, disadvantages and alternatives

deliberatelyand positively excluded “antisociebnduct” from the statutory defini i i i ik i
tion of “mental disease or defectSimpson vState52 Wis. 2d 605215 N.W2d 435 to hisor her mental '”'.1955’ develOpmemal dlsaleOhOI!sm
(1974). or drug dependence in order to make an informed choice as to

Thejury was not obliged to accefpte testimony of 2 medical witnesses, althougivhetherto accept or refuse medication or treatment.
the state did not present meditastimony because it was the jusyfesponsibility : f [
to determine the weight and credibility of the medical testimdPgutz vState 64 (4) If the defendant WIShe§ to be exammed by a physu;lan,
Wis. 2d 469219 N.W2d 327(1974). psychologisbr other expert of his or her own choice, the examiner
Voluntary intoxication instructions were proper when the defendantesnfy ~ shallbe permitted to have reasonable access to the defendant for

from anon-temporary pre—psychotic condition, precipitated a temporary psychogj i i i i
stateby voluntary intoxication. State Kolisnitschenko84 Wis. 2d 492267 N.Ww2d tife purposes of examination. No testimony regardlng the mental

971.15 Mental responsibility of defendant. (1) A person

321(1978). condition of the defendant shall be received frompleysician,
_Thecourt properly directed the verdict agaithet defendant on the issue of mentalpSychologisior expert withessummoned by the defendant unless
diseaseor defect. State.\Leach,124 Ws. 2d 648370 N.W2d 240(1985). not less than 3 days before trial a reportiaf examination has

Useof expert evidence gfersonality dysfunction in the guilt phase of a criminal i iatri i

trial is discussedState vMorgan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995), beentransmitted to the district a.ttomey and ynless the prosecution

93-2611 _ hasbeen dbrded an opportunity to examine and observe the
Theburden of proof under suf4) (b), when a defendant claims to be competenglefendanif the opportunity has been seasonably demanded. The

doesnot violate equal protection guarantees. It balances the fundamentabfight; s f
notbeing tried when incompetent and of not having liberty denied because of inc: atemay summon a phySICIan, pSyChOIOQ'St or od)qaert to tes

petence.State vWanta,224 Ws. 2d 679592 N.W2d 645(Ct. App. 1999). tify, but that witness shall not give testimony unless not less than
Whena defendant requests attfi-hour change to a not guilty lgason of mental - 3 days before trial a written repat his or her examination of the

diseaseor defect plea, the defendant has the burden of showing why the chan f
appropriate. There must be an fef of proof encompassing the elements of th%ﬁésfendanhas been transmitted to counsel for the defendant.

defenseand a showing of why the plea was not entered ea8iate vOswald, 2000 (5) If a physician, psychologist or other expert who has
W1 App 3,232 Ws. 2d 103606 N.W2d 278 examinedthe defendant testifies concerning the defensianén

The power of the psychiatric excuse. Halleck, 53 MLR 229. | diti h he shale itted K

Theinsanity defenseConceptual confusion and the erosion of fairness. MacBaiF'fT31 condition, he (_)I’ she s p(_erml_tte t(_) make a _Statem_ent as
67 MLR 1 (1983). to the nature of his or her examination, his or her diagnosis of the

Evidenceof diminished capacity inadmissible to show lack of intent. 1976 WLRnentalcondition of the defendant at the time of the commission
623. of the ofense chaged, his or her opinion as to the ability of the
defendanto appreciate the wrongfulnesstbé defendand’con

971.16 Examination of defendant. (1) Inthis section:  g,ctor to conform to the requirements of law and, iffisient

(a) “Physician” has the meaning given i48.01 (5) informationis available to the physician, psychologist or expert
(b) “Psychologist” means a person holding a véilignse to reach an opinion, his or her opinion on whether the defendant
unders.455.04 needsmedication or treatment awehether the defendant is not
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competento refuse medication or treatment for thefendant  of mental disease or defeofy be valid or received unless agreed
mentalcondition. Estimony concerning thdefendang need for to by at least five—sixths of the jurors.
medicationor treatment and competence to refuse medication or(3) (a) If a defendant is not found not guilty by reason of men

treatmenmmay not be presented before the jury thaeiermining  tal disease adefect, the court shall enter a judgment of conviction
the ability of the defendant to appreciate the wrongfulness of higdshall either impose or withhold sentence undéig.13 (2)
or her conduct or to conform his or her conduct with the require (b) If a defendant is found not guilty by reason of mental dis
mentsof law at the time of the commission of the criminénse  oa5enr defect, the court shall enter a judgment of not guilty by rea
chaged. The physician, psychologist or other expert shall be pgpnof mental disease or defect. The court shall thereupon proceed
mittedto make an explanation reasonably serving to clarify his Qrgers.971.17 A judgment entered under this paragraph is-nter
herdiagnosis and opinion and may be cross—examined@&/1o |ocytory to the commitment order entered unde®%L.17and
matterbearing orhis or her competency or credibility or the valid reyjiewableupon appeal therefrom.
ity of his or her diagnosis or opinion. History: 1987 a. 861989 a. 31334 1995 a. 2%.9126 (19) Sup. Ct. OrdeNo.
; (6) Nothing i~n -this section shall require the attendance at t%t?ticzlgr(\:/giniﬁ E\ggégigé)iTV\ﬁsconsin presently requires each elemerthef
trial of any phyS|C|an, pSYC_hO|09|St_ or other exp_ert witness for agryr]ne (including any mental elément) to p@ven before evidence is taken on the
purposeother than the giving of his or her testimony pleaof not guilty by reason of mental disease or defect. This statute provides for the
History: 1989 a. 31359, 1991 a. 391995 a. 268 procedurabifurcation of the pleas of not guilty and not guilty ieason of mental

Denyingthe defendarg’ motion for a directed verdict after the defendasginity diseaseor defect, in order that evidence presented on the latter issue not prejudice
witnesses had testified and the state had retsted allowing 3 witnesses appointed determinatiorof the former State ex rel. LaFollette Raskin 34 Wis. 2d 607(1976).

by the court to testifywas not arabuse of discretion. StateReigenthal 47 Wis. Thelegal efect of a finding of not guilty by reason of mental disease or defect is

2d 668 178 N.W2d 16(1970). that the court must commit the defendant to the custody of the department of health
Therules stated iBergenthalapply to a trial to the court. LewisState57 Ws. ~ @ndsocial services under s. 971.17. .

2d 469 204 N.W2d 527(1973). Sub.(2) allows a five-sixths verdict on the plefnot guilty by reason of mental

It was not error to allow a psychiatrist to express an opinion that no psychiatfi§easer defect. [87 Act 86] )
could form an opinion as to the defendarégal sanity because of unknown vari he decision to withdraw a not guilty by reason of mental defect plea belongs to
ables. Kemp v State 61 Ws. 2d 125211 N.W.2d 793(1973). the defendant, not counsel. Stat®yrge,225 Ws. 2d 702594 N.W2d 388(Ct.
“Mental condition” under sub. (3) refers to the defeosmental disease or defect, App. 1999).

Pp.
: e Section972.01 (1), which requires state consent to the waiver of a jurgrimaal
?fé;%)a“ intoxication defense. LovedayState74 Ws. 2d 503247 N.W2d 16 - applies when a defendant seeks to waive a jury in the responsibility phase of a

bifurcatedtrial. The state has a legitimate interest in having the decision of mental

An indigent defendant is constitutionally entitied to an examining physician, @sponsibilitydecided by a juty State vMurdock, 2000 WI App 17238 Wis. 2d
stateexpense, when mental status is an issue, but this statute is not the vehicle t@gatg17 N.\W2d 175 '

isfy this right. State vBurdick, 166 Ws. 2d 785480 N.W2d 528(Ct. App. 1992). A directed verdict against a criminal defendant on the issue of insanitonsts
. i X tutional. Leach vKolb, 911 F2d 1249(1990).
971.165 Trial of actions upon plea of not guilty by rea - A defendant can only be found not guiltyregson of mental disease or defect after

i admittingto the criminal conduct or being found guiltyhile the decision made in
son of mental disease or defect. (1) If a defendant couples the responsibility phase is not criminal in nature, the mental responsibility phase

alplea of not guilty with a plea of not guilty by reason of mentamainsa part of the criminal case in general, and the defendant is entiifeoke
diseaseor defect: the 5th amendment at the mental responsibility phase without peiSiitte vLan

. . . enbach2001 WI App 222247 Ws. 2d 933634 N.W2d 916
(a) There shall be a separation of the issues with a Sequerﬁmﬁetrial courts wholesale exclusion of the defendamttoferedexpert and lay

orderof proof in a continuous trialThe plea of not guilty shall be testimonyregarding post-traumatic stress disorder from the guilt phase of a murder

determinedirst and the plea of not guilty by reason of mental digal “r}l‘gré’fr']a\sel(t{‘eenﬂgfgggagg (‘jggggz%egg)m a defense and to testify on her own

easeor defect shall be determined second. Restricting the admission pychiatric testimony on a defendantiental state:
(b) If the pleaof not guilty is tried to a jurythe jury shall be Wisconsins Steele curtain. 1981 WLR 733.

informed of the 2 pleas and that a verdict will be taken upon

pleaof not guilty before the introduction of evidence on the pl

of not guilty by reasonf mental disease or defect. No verdict o

the first plea may be valid or received unless agreed talby

égjl.l? Commitment of persons found not guilty by
feason of mental disease or mental defect. (1) CommIT-
MENT PERIOD. (@) Feloniescommitted befer July 30, 2002.
Exceptas provided in pafc), when a defendant is found not guilty

jurors. ’
. . . by reason of mental disease or mental defect of a felony com
exég);)tlt];lg?th pleas are tried to a juthat jury shall be the same, yiyeqpefore July30, 2002, the court shall commit the person to

) n ) o the department of health and family services for a specified period
1. If one or more juror&ho participated in determining thenot exceeding two-thirds of the maximum termiraprisonment
first plea become unabte serve, the remaining jurors shall detefihat could be imposed against arfefider convicted of the same
minethe 2nd plea. felony, including imprisonment authorized by any applicaige

2. If the jury is dischaed prior to reaching a verdict tile  alty enhancement statutes, subjecthe credit provisions of s.
2ndplea, the defendant shall not solely on #tount be entitled 973.155
to a redetermination of the first plea aadiferent jury may be (b) Felonies committed on or after July 30, 20@xcept as
selectedo determine the 2nd plea only providedin par (c), when a defendant is found not guilty by reason

3. If an appellate court reverses a judgment as to the 2nd péanental disease or mental defect of a felony committedron
but not as to the first plea and remands for further proceedingsafter July 30, 2002, the court shall commit the person to the depart
if the trial courtvacates the judgment as to the 2nd plea but notment of health and family services for a specified period not
to the first plea, the 2nd plea may be determined byferelift jury exceedinghe maximum term of confinement in prison tbatild
selectedor this purpose. be imposed on an @&nder convictedf the same felonyplus

(d) If the defendant is found not guilthe courshall enter a imprisonmentauthorized by any applicable penadtyhancement
judgmentof acquittal and dischge the defendant. If the defend Statutessubject to the credit provisions ofe5/3.155
antis found guilty the court shall withholentry of judgment (c) Felonies punishable by life imprisonmetita defendant
pendingdetermination of the 2nd plea. is found not guilty by reason of mental disease or mental defect of

(2) If the plea of not guilty by reason of mental disease 8felony thatis punishable by life imprisonment, the commitment
defectis tried to a jurythe court shall inform the jury that théesft ~ period specified by the court may be life, subject to termination
of a verdict of not guilty by reason of mental disease or defectigdersub.(5).
that, in lieu ofcriminal sentence or probation, the defendant will (d) Misdemeanors.When a defendant is found not guilty by
be committed to the custody of tidepartment of health and fam reason of mental disease or mental defect of a misdemdamor
ily services anavill be placed in an appropriate institution unlessourtshall commithe person to the department of health and fam
the court determines that the defendant would not pose a danigieservices for a specified period not exceeding two-thirds of the
to himself or herself or to others if released under conditionsaximumterm of imprisonment that could be imposed against an
orderedby the court. No verdict on the plea of not guilty by reasasffenderconvicted of the same misdemeariocludingimprison
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mentauthorized byany applicable penalty enhancement statutes, 5. If the court orders a defendant to comply with the reporting
subjectto the credit provisions of 873.155 requirementsinder s301.45 the clerk of the court in which the
(1g) If the defendant under suf) is found not guilty of a fel orderis entered shall promptly forward a copfithe order to the
ony by reason of mental disease or defect, the court shall info@partmenbf corrections. If the finding of not guilty by reason
the defendant of the requirements and penalties un@iéi 29  of mental disease or defect on whichdinder is based is reversed,
(1h) NOTICE OF RESTRICTIONSON POSSESSIONF BODY ARMOR,  Setaside or vacated, the clerk of the calnall promptly forward
If the defendant under su@) is found not guilty of a violent fel t0 the department of correctioasertificate stating that the find
ony, as defined in 941.291 (1) (h)by reasorof mental disease iNg has been reversed, set aside or vacated.
or defect, the court shall inform the defendant of the requirements(2) INVESTIGATION AND EXAMINATION. (&) The courtshall
andpenalties under 941.291 enteran initial commitment order under this section purst@ant
(1j) SEXUAL ASSAULT; LIFETIME SUPERVISION. (a) In this sub @ hearing held as sodms practicable after the judgment of not
section,“serious sex dénse” has the meaning given ir989.615 guilty by reason of mental disease or mental defect is entéred.
(1) (b). the court lacks sdfci_ent inf(_)rmation to make_ the det_ermination
(b) If a person is found not guilty by reason of mental disea]%"‘éq”!mdby sub.(3) immediately after trial, imay adjourn the
or defect of a serious sexfefise, the court mayn addition to nearingand order the department of health and family services to
committingthe person to the departmerihealth and family ser conducta predisposition investigation using the procedure in s.
vices under sub(1), place the person on lifetime supervisiorf72-150r a supplementary mentakamination or both, to assist
unders. 939.615if notice concerning lifetime supervision waghe court in framing the commitment order
givento the person under 873.125and if the court determines  (b) If a supplementary mental examination is ordered under
thatlifetime supervision ofhe person is necessary to protect thear.(a), the court mayppoint one or more examiners having the
public. specialized knowledge determined by the court to be appropriate
(1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (@) Ifthe to examine and report upon the condition of the perdoriieu
defendanunder sub(1) is found not guilty by reason of mentalthereof,thecourt may commit the person to an appropriate mental
diseaser defect for a violation of 940.225 (1)r(2),948.02 (1) healthfacility for the periodspecified in pakc), which shall count
or (2) or 948.025 the court shall require the person to provide @sdays spent in custody unde933.155
biological specimerto the state crime laboratories for deoxyfibo  (c) An examiner shall completan inpatient examination
nucleicacid analysis. underpat (b) and file the report within 15 days after the examina
(b) 1m. Except as provided in sudn., if the defendantinder tion is ordered unless, for good cause, the examiner cannet com
sub.(1) is found not guilty by reason of mental disease or defgaetethe examination and requests an extension. In that case, the
for any violation, offor the solicitation, conspiracgr attempt to courtmay allow one 15—-day extension of the examination period.
commit any violation, of ch940, 944, or 948 or ss.942.080r An examiner shall complete an outpatient examination and file the
943.01to 943.15 the court mayequire the defendant to complyreport of examinationwithin 15 days after the examination is
with thereporting requirements under381.45if the court deter ordered.
minesthat the underlying conduct was sexually motivatel, (d) If the court orders aimpatient examination under pés),
definedin s.980.01 (5) and that it would be in the interest of pubit sha|| arrange for the transportation of the person to the examin
lic protection to have the defendant report undéps.45 ing facility within a reasonablé¢ime after the examination is
2m. If the defendant under sufi) is found not guilty by rea orderedand for the person to be returned to the jail or awitiin
?onof mental dlseafte or tdtefect for.? V|Ql?t|tq)n, Orfgotgez S(:gl)ICIta reasonable time after the examination has been completed.
ion, conspiracyor attempt to commit a violation, o . ; ;
940.225(1) (2), 0(3),944.06 948.02 (Lpr(2),948.025948.05  opygervcand sxamine the person. The examiner or facilty ehall
948.055948.06948.07948.075948.08§948.095948.11 (2) () aye access to the ersop'ast or present treatment records, as
r (am), 948.12 948.13 0r948.3Q or of 5.940.300r 940.31if the /€ ac persppast or p '
0 definedin s.51.30 (1) (b)and patient health care records, as pro

victim was a minor anthe defendant was not the victsyparent, . : :
; . '_.videdunder s146.82 (2) (c) If the examiner believes that the-per
the court shall require the defendant to comply with the report%%n is appropriate for conditional release, the examateall

requirementainder s301.45unless the court determines, after h
: ; orton the type of treatment and services that the person may
hearingon a motion made by the defendant, that the defendan Bédwhile in the community on conditional release.

not required to comply under 301.45 (1m;
. Py (m) (f) The costs of an examination ordetedler par(a) shall be

3. In determining under subtim. whether it would be in the .
interestof public protection to have the defendant report under0 .'tﬂgyag;ﬁ)ﬁoumwpon the order of the court as part of the costs

301.45 the court may consider any of the following: : ) o
a. The ages, at the time of the violation, of the defendant and(@) Within 10 days after the examinemeport is filed under

the victim of the violation par.(c), the court shall hold a hearing to determine whether com
i b, . .. mitmentshall take the form of institutional care conditional
the k\)lio;léggr:elatlonshlp between the defendant and the V|ct|mr case.

(3) CoMMITMENT ORDER. (&) An order for commitment under

s section shall specify either institutionedre or conditional

release.The court shall order institutional care if it finds by clear
nd convincingevidence that conditional release of the person
ould pose a significant risk of bodily harm to himself or herself

c. Whether the violation resulted in bodily harm, as defingﬁi
in 5.939.22 (4) to the victim.

d. Whether the victim sféred from a mental iliness or mental
deficiencythat rendered him or her temporarily or permanent

incapableof understanding or evaluating the consequences of IS0 others or of serious property damadfethe court does not

or her actions. o . makethis finding, it shall order conditional release. In determin
e. The probability that the defendant wibmmit other viola  jng whether commitment shall be for institutional care or condi

tionsin the future. _ tional releasethe court may considewithout limitation because
g. Any other factothat the court determines may be relevardf enumeration, th@ature and circumstances of the crime, the
to the particular case. person’smental history and present mental condition, where the

4. If the court orders a defendant to comply with the reportimggrsonwill live, how the person will support himself or herself,
requirementsinder s301.45 the court may order the defendantvhat arrangements are available to ensure that the person has
to continueto comply with the reporting requirements until his oaccesgo and will take necessary medication, and what arrange
herdeath. mentsare possible for treatment beyond medication.
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(b) If the state proves by clear and convincing evidence that #etby thecourt and to the rules of the department of health and
personis not competent to refuse medication or treatmerthfor family services. Before a person is conditionally released by the
person’smental condition, under the standard specified in sourtunder this subsection, the court shall so notify the municipal
971.16(3), the court shall issue, as part of the commitment prdeolice department and county shéfdr the area where the person
anorder that the person is not competent to refuse medicatiomdf be residing. The notification requirement under this-para
treatmentfor the persors mental condition and thathoever graphdoes not apply if a municipal departmentcounty sherff
administersthe medication or treatment to the persdmall submitsto the court a written statement waiving the righbéo
observeappropriate medical standards. notified. If the department dfiealth and family services alleges

(c) If the court ordespecifies institutional care, the departmerfhata released person has violated any condition or rule, or that the
of health and family services shall place the person in an instig@fetyof the persorr others requires that conditional release be
tion under s51.37 (3)that the department considers appropriaf€voked,he or she mape taken into custody under the rules of the
in light of the rehabilitative services requiriegthe person and the department. The department of health and family services shall
protectionof public safety If the person is not subject to a courfubmita statement showing probatsiause of the detention and
orderdetermining the person to be not competent to refuse meafipetition to revoke the qrder fpr conditional release to the com
cationor treatment for the persenmental condition and if the Mitting court and the regionalfafe of the state public defender
institutionin which the person is placed determines that the perd&gPonsibldor handling cases in the county where the committing
should be subject to suckcaurt orderthe institution may file with court is located within 48 houaster the detention. The court shall
the court, with notice tahe person and his or her counsel and tHtearthe petition within 30 days, unless the hearing or time-dead
district attorney a motion for a hearing, under the standard spe#ine is waived by the detained person. Pendingréwvecation
fied in 5.971.16 (3) on whether the person is not competent toearing.the department of health and family services may detain
refusemedication or treatment. A repam which the motion is theperson in a jail or in a hospital, center or facility specified by
basedshall accompany the motion and notice of motion and sh&jp1.15 (2) The state has the burden of provingkar and con
includea statement signed by a licensed physician that asserts YH&ing evidence that any rule or conditiofirelease has beenvio
the person needs medication or treatment and that the person id&6fl,or that the safety of the person or others requires that-condi
competentto refuse medication or treatment, based on &Qnalrelease be revoked. tie court determines after hearing
examinatiorof the person by a licensptlysician. Vithin 10 days thatany rule or condition of release has been violated, or that the
aftera motion is filed under this paragraph, the court stetr safetyof the persomr others requires that conditional release be
minethe persors competency to refuse medication or treatmefgvVoked.it may revoke the order for conditional release awtbr
for the persors mental condition. At the request of the person, Hidat the releasegberson be placed in an appropriate institution
or her counsel or the district attornele hearing may be pest und.ers.51..3.7 (3)until the expiration qf theommltment or until
poned,but inno case may the postponed hearing be held mé@ainconditionally released under this section.
than20 days after a motida filed under this paragraph. If the-dis  (4) PETITION FORCONDITIONAL RELEASE. (a) Any person who
trict attorneythe person ankis or her counsel waive their respecis committed for institutional care mapetition the committing
tive opportunities to present other evidence on the issue, the ceaurtto modify its order by authorizing conditional releasatif
shalldetermine the persantompetency to refuse medication ofeasté months have elapsed since thigial commitment order
treatmenion the basis of the report accompanying the motion. was entered, the most recent release petition was denied or the
the absence of these waivers, the court shall hold an evidentigrgstrecent order for conditional release was revoked. The-direc
hearingon the issue. If the state proumsevidence that is clear tor of thefacility at which the person is placed may file a petition
andconvincingthat the person is not competent to refuse medidgnderthis paragraph on the perssiehalf at any time.
tion or treatment, under the standard specified 97%.16 (3) the (b) If the persorfiles a timely petition without counsel, the
courtshall ordethat the person is not competent to refuse mediagourtshall serve a copy of the petition the district attorney and,
tion or treatment for the persenmental conditiomnd that whe  subjectto sub(7) (b), refer the matter to the state public defender
everadministers the medication or treatment to the pesbail  for determination of indigency and appointment of counsel under
observeappropriate medical standards. s.977.05 (4) (j) If the person petitions through counsel, his or her

(d) If the court finds that the person is appropriate for condittorneyshall serve the district attorney
tional release, the court shall notify the department of health and(c) Within 20 days after receipt of the petition, the court shall
family services. The department of health &mdily services and appointone or more examiners having the specialized knowledge
the countydepartment under 5§1.42in the county of residence determinedoy the court to be appropriate, who shall examine the
of the person shall prepaaeplan that identifies the treatment angbersonand furnish a written report of the examination to the court
servicesjf any, thatthe person will receive in the communifjhe  within 30 days after appointment. The examiners shall have rea
planshall address the perssmieed, if anyfor supervision, medi sonableaccess to the person fourposes of examination and to
cation, community support services, residential services, vocthe persons past and present treatment records, as defined in s.
tional services, and alcohol or other drug abuse treatment. B1e30(1) (b) and patient health care records, as provided under
departmentof healthand family services may contract with as.146.82 (2) (c) If any such examiner believes that the peison
countydepartment, under51.42 (3) (aw) 1. dwith another pub appropriatefor conditional release, the examiner shall report on
lic agency or with a private agency to provide the treatment athe type oftreatment and services that the person may need while
serviceddentified in the plan. The plan shall speaiffo will be  in the community on conditional release.
responsibldor providing the treatment and services identified in (d) The court, without a junshall hear the petition within 30
theplan. The plan shall be presented to the court for its approyalsafter the report of theourt—appointed examiner is filed with
within 21 daysafter the court finding that the person is appropriatfie court, unless the petitioner waives this time limit. Expenses
for conditional releaseinless the county department, departmegf proceedings under this subsection shall be paid as provided
of health and family services and person to be relesespeest ynders.51.20 (18) The court shall grant the petition unless it
additionaltime to develop the plan. If the county department @ds by clear and convincing evidence that the person wunge
the persons county of residence declines to prepare a plan, tgjgnificant risk of bodily harm to himself or herself omtiers
departmentf health and family services may arrangesfoother  or of serious property damage if conditionally releasedndking
countyto prepare the plan if that county agrees to prepare the pigid determination, the court may considaithout limitation
andif the individual will be living in that county becauseof enumeration, thaature and circumstances of the

(e) An order forconditional release places the person in th@ime,the persors mental history and present mental condition,
custody and control of the department of health and family sarherethe person will live, how the person will support himself
vices. A conditionally released person is subject to the conditioherself,what arrangements are available to ensure that the person
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has access to and wiltake necessary medication, and whaequiredservices after termination of the commitment ardér
arrangementare possible for treatment beyond medication. petition under this subsection may not filed unless at least 6

(e) If the courfinds that the person is appropriate for cendimonthshaveelapsed since the person was last placed on-condi
tional release, the court shall notify the department of health ali@gnal release or since the mastent petition under this subsec
family services. The department of health fawdily services and tion was denied.
the countydepartment under §1.42in the county of residence  (6) EXPIRATION OF COMMITMENT ORDER. (a) At least 60 days
of the person shall prepaagplan that identifies the treatment angbrior to the expiration of a commitment order under $iify the
servicesjf any, thatthe person will receive in the communiffhe departmenbf health and family services shall notify all of the fol
planshall address the perssmieed, if anyfor supervision, medi lowing:
cation, community support services, residential services,voca 1. The court that committed the person.
tional services, and alcohol or other drug abuse treatment. The 3 The district attorney of the county in which the cormit
departrgentof healthagd fgirrxlzy(g)ezwc;ai rcrilayhcontr%ct Wlljt{i; 8mentorder was entered.
countydepartment, under 51. aw) 1. dwith another p .
lic agency or with a private agency to provide the treatment a,gfl 3. The appropriate county department undefls42 or

A Britarie - - 437
dentified in the plan. The pl hall cifio will b
Servicesusn mea in e pan © plan Sna’ SPeaio Wit oo (b) Upon the expirationf a commitment order under sifb),

responsibldor providing the treatment and services identified ii}éﬂ court shall dischae the person, subject to the right of the

theplan. The plan shall be presented to the court for its appro | . :
within 60 daysafter the court finding that the person is appropriafé€Partmenof health and family services or the appropriate county

for conditional releaseinless the county department, departmefPartmentinder s51.420r51.437to proceed against therson

of health and family services and person to be relegspebst underch.51or55. If none of those departments proceeds against
additionaltime to develop the plan. If the county department &§#€ Person under cls1 or55, the court may order the proceeding.
the persons county of residence declines to prepare a plan, the(6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (@) In this
departmenbf health and family services may arrangesioother Subsection:

countyto prepare the plan if that county agrees to prepare the plan1. “Crime” has the meaning designated i849.01 (1)

andif the individual will be living in that county 2. “Member ofthe family” means spouse, child, sibling, par
~ (4m) NOTICEABOUT CONDITIONAL RELEASE. () In this subsec entor legal guardian.
tion: 3. “Victim” means a person against whom a crime has been
1. “Crime” has the meaning designated i949.01 (1) committed.
2. “Member ofthe family” means spouse, child, sibling,par (b) If the court orders that the defendammmitment is ter
entor legal guardian. minatedunder sub(5) or that the defendant be disoged under
3. “Victim” means a person against whom a crime has be@#p.(6), the department of health and family serviskall do all
committed. of the following in accordance with p&c):

(b) If the court conditionally releases a defendant under this 1. If the person has submitted a card under(@arequesting

section the district attorney shall do all of the following in aceordnotification, make a reasonable attempt to notify the viofithe
ancewith par (c): crime committedby the defendant, oif the victim died as a result

1. Make a reasonable attentiptnotify the victim of the crime of the crime, an adufhember of the victins family ot if the vic
committedby the defendant pif the victim died as a result of the.tlm is younger than 18 years old, the victrparenbr legal guard
crime,anadult member of the victira'family ot if the victim is ) i
younger than 18 years old, the victinparent or legal guardian. ~ 2- Notify the department of corrections.

2. Notify the department of corrections. (c) The notice under pab) shall inform the departmewof

¢) The notice under pafb) shall inform the departmerf correctionsand the person under pdp) 1. of the defendans
cor(re)ctionsand the persoprf(uzlder pé) 1. of the dgfendanﬁ nameand termination or dischge date. The department of health

" : and family services shall send tm®tice, postmarked at least 7
nameand conditional release date. The distattrney shall send aysbefo);e thedefendant termination orpdischge date. to the
thenotice, postmarkedo later than 7 days after the court orderg artmenbf correctionsand to the last-known address of the
the conditional release under this section, to the departmenitg’jl rsonunder par(b) 1
correctionsand to the last-known address of the person under )

(b) 1. P (d) The department of health and family services shall design
(d) Upon request, the department of health and faseilyices andprepare cards for persons specified in (arl.to send to the

o . L . -~ department.The cards shall have space for these persgm®to
shall assist district attorneys iobtaining information regarding _. ; X
personsspecified in par(b) 1. vide their names and addresses, the nantteecdipplicable defend

. antand any other information the department determines is-neces
(5) PETITION FOR TERMINATION. A person on conditional sary The department shall provide the cards, withoutgghan

releaseor the department of health and family services on his gistrict attorneys. District attorneys shall provide the cards -with

herbehalf, may petition the committing court to terminate th, chage, to persons specified in pér) 1. These persons may

orderof commitment. If the person files a timely pefition withoufengcompleted cardt the department. All departmental records

counselthe court shall serveapy of the petition on the district o hortions of records that relate to mailing addreséé=ese per

attorneyand, subject to sulf7) (b), refer the matter to the stategongare not subject to inspection or copying undei9s3s (1)

public defender fodetermination of indigency and appointmengyceptas needed to comply with a request under @h) (d)or

of counsel under £77.05 (4) (j) If the person petitions throughg 301 46 (3) (d)

counsel his or her attorney shall serve the distéttbrney The (7) HEARINGS AND RIGHTS. (a) Thecommitting court shall

ption s beteines = ranply o pactesle B 1, O s s htchon T pres sl s gver
mitmentunlesst finds by clear and convincing evidence that furreas?nab %noylce ? t ;dt.'tme a}nd place ct) eac .suc,;h e B%‘
thersupervision is necessary to prevent a significant risk of bodﬁ)o/ur may designate additional persons to receive these notices.
harmto the person do others or of serious property damage. . (b) Without limitation by enumeration, at any hearing under
makingthis determination, the court may consjdgithoutlimi-  thiS Section, the person has the right to: o

tation because of enumeratiote nature and circumstances of 1. Counsel. If the person claims or appears to be indigent, the
the crime, the persos’mental history and current mental cendicourtshallrefer the person to the authority for indigency deter
tion, the persors behavior while on conditional release, alahs Minationsunder s977.07 (1)

for the persors living arrangements, support, treatment and other 2. Remain silent.
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3. Present and cross—examine witnesses. 971.19 Place of trial. (1) Criminal actions shall be tried in
4. Have the hearing recorded by a court reporter the county where the crime was committed, except as otherwise
(c) If the person wishes to be examinedaphysician, as Provided.

defined in s971.16 (1) (a)or a psychologistasdefined in s. (2) Where?2 or more acts are requisite to the commission of

971.16(1) (b), or other experdf his or her choice, the procedureany offense, the trial may be in any county in which any of such
unders.971.16 (4)shall apply Upon motion of an indigent per acts occurred.

son,the court shall appoint a qualified and available exanferer  (3) wherean ofense is committed on or within one-foudh
the person at public expense. Examiners for the person or the digjje of the boundary of 2 or more counties, the defendiayt
trict attorney shall have reasonable access to the perspador patried in any of such counties.

poses ofxamination, and to the perssmpast and present treat 2 If M itted i inst hicl
mentrecords, as defined in%1.30 (1) (b)and patient health care. (4) If @ crime is committed in, on or against any vehicle-pass
recordsas provided under $46.82 (2) (c) ing through or within this state, and it cannot readily be eeter

(d) Upon a showing by the proponent of geadise under s minedin which county the crime was committed, the defendant

807.13(2) (c) testimony may be received into the record of a-hedl'®y be tried in any county through which such vehicle has passed

ing under this section by telephone or live audiovisual means?" N the county where the defendarttavel commenced or termi

(8) AppLicaBILITY. This section governs the commitment,nated'

releaseand dischage of persons adjudicated not guilty by reason (3) If the act causing deaih in one county and the death
of mental disease or mental defect fdenses committed on or €nsuesn anotherthe defendant may be tried in either counfy
afterJanuary 1, 1991. The commitment, release and digeloér neitherlocation can be determined, the defendant may be tried in
personsadjudicated not guilty by reason of mental disease or méRe county where the body is found.

tal defect for ofenses committed prior to January 1, 1991, shall (6) If an ofense is commenced outside the state and is con
begoverned by.971.17 1987 stats., asfatted byl989 Wscon- summatedwithin the state, the defendamtay be tried in the

sin Act 31 countywhere the dénse was consummated.
History: 1975 c. 4301977 c. 3531977 c428s.115 1983 a. 3595up. Ct. Order L .
141 Wis. 2d xiii (1987):1987 a.394 1989 a. 31142, 334, 359 Sup. Ct. Orderl58 (7) If a crime is committed on boundary waters at a place

Wis. 2d xvii (1990):1991 a. 39189, 269, 1993 a. 1698, 227 1995 a. 28.9126 (19) wWhere2 or more counties have common jurisdiction und2ri3

18352%0431?4523 440,448 1997 a. 35130,181, 252,275 1999 a. 892001 a. 95 or 2.04 or under any other lawhe prosecution may be in either
Cross Ri,'feence: See also cHHFS 98 Wis. adm. code. county. The county whose proceagainst the éénder is .first .
Judicial Council Note, 1990:Sub. (7) (d) [created] conforms the standard forservedshall be conclusively presumed to be the county in which

admissionof testimony by telephone or live audio-visual means at hearings un i i

this section to that governing other evidentiary criminal proceedjRgsOrder df e crime was c'ommltted.. .

1-1-91] (8) In an action for a violation of 848.31 the defendant may
Neithersub. (3), the due process clause, oretieal protection clause provides ape tried in the county where the crime was committed or the

right to a jury trial in recommitment proceedings. Stafd.8.159 Ws. 2d 206464 . ’
r\lngvv_zdﬂlu(rét, IApIp_ 1990). ' P no 6 countyof lawful residence of the child.

Thestate, and not the county responsible for funding the conditions for a person  (9) |n an action under 801.45 (6) (apr (ag), the defendant
&9335{???2{&'?;?138%? this section. - RoloGoers 174 Ws. 2d 709497 may he tried in the defendasttounty of residence at the tirthat

It is not a denial of due process for an insanity acquitee to be confined to a dla@complaint is filed. If the defendant does not have a county of

healthfacility for so long as he or she is considered dangerous, although sane, pgisidencan this state at the time that tbemplaint is filed. or if
videdthat: 1) thecommitment does not exceed the maximum term of imprisonmeﬂ% defend £ id . K he i ’ hat th
thatcould have been imposed for the crimindnée chaged; and 2) the state bears tHe defendans county of residence is unknown at the time that the

the burden of proothat the commitment should continue because the individual gomplaintis filed, the defendant may be tried in any of the follow

adangetto himself, herself, or others. StatdRandall, 192 Ws. 2d 800532 N.w2d ina counties:

94 (1995),94-1053 9 - o . . .
Thesentence of a defendant convicted of committing a crime while committed due (a) Any county in which he or she has resided while subject to

to a prior not guilty by reason of mental disease or defect commitment under s. 971301 45

may not beserved concurrent with the commitment. Stat®aulczewski209 Ws. ) ’ . . .

2d1, 561 N.w2d 781(Ct. App. 1997). (b) The county in which he or she was convicted, found not

A court may not order a prison sentence consecutive to an s. 971.17 commitrrgau"ty or notresponsible by reason of mental disease or defect or
A sentence can only be imposed concurrent or consetugvether sentence. State ¥ . 7. . .
v. Harr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997). adjudicateddelinquent for the sexfeinse that requires the person

A commitment under this section is legal cause under s. 973.15s(8y tine sen {0 register under £01.45
tenceof a defendant who commits a crime while servingcttremitment. Whether . . .
to stay the sentence while the commitment isfiectbr to begin the sentence imme ~ (C) If the defendant is required to register und&04.45 (19)

diatelyis within the sentencing coustdiscretion. State $zulczewskiz16 Ws. 2d  (dt), the county in which the persaras found to be a sexually vio
494 ST N.2d 660(1998). is di i ing €Nt person under ck80
The30-day requirement in sub. (3) (e) is directofye failure to have a hearing p g
within 30 days of filing a petition to revoke a conditional release does not cause the(d) If the person is required to register only und&04.45 (1g)
tto | t t i tition. St tz, 2002 WI A . . . .
S o e oo Second petition. Stdehertz, 2002 WIAPP 1y o1 (g), any county in which the person has been a student in this

Sub.(3) (c) is unconstitutional to the extent that it allows administration of psychgtateor has been employed or carrying on a vocation in this state.

tropic medication to an inmate based on a finding of incompetence to refuse without : . : P
therebeing a finding that the inmate is dangerous to himself or others. HDi4SS, (10) In an actiorunder s30.547for intentionally falsifying an

962F. Supp. 192(1997). applicationfor a certificate of numbea registration or a certifi
Section51.75, the interstate compactmental health, does not apply to individu cateof title, the defendant may be tried in the defendzmlUnty

als found not guilty of criminal chaes by reason of mental disease or defect in . ! . L .

accordwith this section. State Devore,2004 Wi App 87272 Ws. 2d 383679  Of residence at the time that the complaint is filed, in the county

N.W.2d89Q 03-2323 wherethe defendant purchased the boat if purchased from a dealer

971.18 Inadmissibility of statements for purposes of or the county where the departmennatural resources received

oo . the application.
examination. A statement made by a person subjectgubio ) .
chiatric examination or treatment pursuant to this chapter for the (11) In an action under 843.201 the defendant may be tried
purposef such examination or treatment shall not be admissitfethe county where the victim antended victim resided at the

in evidence against the persoraimy criminal proceeding on anytime of the ofense or in any other county designated under this
issueother than that of the persenental condition. section. In an action under 843.203 the defendant may be tried

History: 1993 a. 486 in the county where the victim or intended victim was located
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thetime of the diense or in any other countiesignated under this  (10) Form oF REQUEST. A request for substitution of a judge

section. may be made in the following form:
History: 1987 a. 3321993 a. 98486, 1995 a. 4401997 a. 1981999 a. 892003 STATE OF WISCONSIN
a.36.

Whenfailure to file a registration form and the act of soliciting contributions wer€IRCUIT COURT
elementof the ofense, venue was proper in either of the 2 counties under sub. (2). Count
Blenskiv. State,73 Ws. 2d 685245 N.W2d 906(1976). Yy

A specific instruction ovenueneeds to be given only when venue is conteste@tate of WWsconsin
Statev. Swinson, 2003 WI App 4261 Ws. 2d 633660 N.W2d 12 02-0395 VS

971.20 Substitution of judge. (1) DeriNITION. In this see -...(Defendant)

tion, “action” means all proceedings before a court from the filing Pursuanto s.971.20the defendant (or defendants) request (s)

of a complaint to final disposition at the trial level. a substitution for thédon. ... as judge in the above entitled action.
(2) OnEsussTITUTION. In any criminalaction, the defendant  Dated...., .... (year)

hasa right. to only one sqbstitution afjudgg, except ungjer s.ub. . ....(Signature of defendant or defendasttorney)
(7). The right of substitution shall be exercised as provided in thls(ll) RETURN OF ACTION TO SUBSTITUTEDJUDGE. Upon the fit

section. ing of an agreement signed by the defendant or defesdattuk
(3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY  npevand by the prosecuting attornéye substituted judge and the

EXAMINATION. (@) In this subsection, “judge” includes a circuityhiitytingjudge, the criminal action and all pertinent records
court commissioner who is assigned to conduct the preliminaly, | pe transferred back to the substituted judge.

examination. o o History: 1981 c. 1371987 a. 271997 a. 2502001 a. 61
(b) A written request for the substitution of afdient judge  NOTE: See the1979-80 Statutes for notes and annotationsleting to 971.20
for the judge assigned to preside at the preliminary examinatiig" (o its repeal and ecreation by ch. 137, laws of 1981.

: ; : Fm Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjec
may be filed with the clerk, or with the court at the initial appea'Eive of allowing defendants in crimin#dials one substitution of the assigned judge

ance. If filed with the clerk, the request mustfiled at least 5 days uponmaking a timely request. The statute is not to be used for delay nor for “judge
beforethe preliminary examination unless the court otherwisgopping,but is to ensure a fair and impartiaal for the defendants. The statute
permits. Substitution of a judge assigned a preliminary doesnot govern removal for causéthe assigned judge through afidaivit of preju
examinationunder this subsection exhausts the right to substitl sy, (2 larifies that the defendant has a right to only one substitution of judge in
tion for the duration of the action, except under $ép. acriminal action, unless an appellate court orders a new trial. Prior sub. (2} so pro

vided, but the eflect of this provision was unclear in light of the introductphyase
(4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A prior sub. (3).
written request fOI’. thSUbS“tUt'Qn of a dié“?nt judge fo.r the_ Sub.(3) allows the defendastright ofsubstitution to be used against the judge
judgeoriginally assigned to the trial of the action may be filed withssignedo the preliminary examination and specifies the timing of these requests.

the clerk before making any motions to the trial court and beforesub.(4) allows the defendastright ofsubstitution to be used against the judge
arraignment. originally assigned to preside at trial, specifying the timing of these requests.

Sub. (5) allows the defendastright of substitution to be used against a judge

(5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If  assignedo preside at trial in place of the judge originally assigned, specifying the
anew judge is assigned to the trial of an action and the defendimg of these requests.
has not exercised the right to substitute an assw, a writ Sub.(6) clarifies that all defendants in a single action must joinsuabstitution

A . ] .1 request.

ten requesf[ f(.)r the substitution tfe neW JUdge may l?e filed with Sub.(7) allows a substitution request to be made upon appellate réonandew
the clerk within 15 days of the cleskgiving actual notice or send trial, irrespective of whether a substitution of judge was requested prior to the appeal.
ing notice of theassignment to the defendant or the defenglantt is the only exception to the rule of one substitution per action. The time limit for

£ : ithi erequest is tied to filingf the remittiturin accordance with Rohl $tate 97 Wis.
atto”.‘ey- If the notification OCCWS WIFhI.r] 20 days of the date S%Td 514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to also
for trial, the request shall be filed within 48 hours of the cterkyjiow the substitution request to be made upon appellate remand for new sentencing

giving actual notice or sendinmgptice of the assignment. If theproceedings.]

notification occurs within 48 hours of the trial or if there has beenSub. (8) provides for the determination of the timeliness and propriety of the sub

no notification. the defendant may make an oral or written requé%tlonrequest to be made by tbkief judge if the trial judge fails to do so within
! S

for substitution prior to the commencement of the proceedings-Sub.(Q) is prior sub. (2), amended to allow fhege whose substitution has been

(6) SUBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS. requestedo accept any plea. Tipeior statute allowed the judge to accept only pleas

: ; ; ot guilty This revision promotes judicial economy by allowing the judge whose
In actions involving more than one defendant, the request fer s@fﬁgstitutionhas been requested to accept a guilty or no contest plea tendered by the

stitution shall be made j_ointly by all d_efendants. If severance h@endanbefcre the action is reassigned. Defendants preferring to have guilty or no
beengranted and the right to substitute has not been exeruseruestpkleas accepted bly the _Tubstltu;mg Jt{dgehmay obtain that result by standing
prior to the granting of severance, the defendant or defenda\ntg‘ﬁﬁOr pleading not guilty until after the action has been reassigned.

. L . g b. (10) is prior sub. (5).
eachaction may request a substitution under this section. Sub. (1) is prior sub. (6). [Bill 163-S]

(7) SUBSTITUTIONOFJUDGEFOLLOWINGAPPEAL. If an appellate  section 971.20, 1979 stats., was not unconstitutional. Steiteimes, 106 Ws.
courtorders a new trial ®entencing proceeding, a request undé@d 31 315 N.w2d 703(1982).
this section may bdiled within 20 days after the filing of the Whenan appellate court remands for the exercise of discretion in ordering-restitu

o ion, it has noremanded for a sentencing proceeding, and the defendant is not entitled
remittitur by the appellate court, whether or not a request for SLwsubstitution under sul7). State vFoley 153 Wis. 2d 748451 N.W2d 796(Ct.

stitutionwas made prior to the time the appeal was taken.  App. 1989).

(8) PROCEDURESFORCLERK. Upon receiving arequest feub Whenan initial appearance is conducted before the judge assigned to hear the mat
titution. the clerk shall immediately contact the iudae whose St 1, strict application of the filing deadline is appropriate. When the irgpkiem

S ftution, y : | judg es not provide adequate notice of the assigned judge prior to arraignment, dead
stitution has been requested fardetermination of whether thelinesare relaxed to allow the defendant to intelligently exercise the righti vI

i ithi ia®nce a judge is substituted, that judge may only act in the case as specified in sub.
is made within 7 days, the clerk shall refer the matter to the Cheg)? Understandable inadvertent appearance before the substituted judge is not a

judgefor the determination and reassignment ofettt#on as NeC  waiverof the substitution. State Austin, 171 Ws. 2d 251490 N.W2d 780(Ct.
essary. If the request is determined to be proplee clerk shall App.1992).

requestthe assignment of another judge undér4..03 Whena case igssigned to a newly appointed judge prior to the appairtaédng
- thejudicial oath, the time limit to request a substitution commencéiseodate the

(9) JUDGE'SAUTHORITY TOACT. Upon the filing of a request for appointedrecomes a judge. Strongdane County Circuit CourLg4 Ws. 2d 223
substitutionin proper form and within the proper time, the judgé16N.w.2d 451(Ct. App. 1994).
whosesubstitution has been requested has no authority to act fuffhereis no “trial court” under sub. (4) until after a bindavér motion to reduce

. . P prior to the bindover wasot a motion to the trial court that prevented filing a

therin the actlon except to conduct the initial appearance, acc&& esfor substitution. Mace.\Green Lake Co. Circuit Couft93 Ws. 2d 208532
pleasand set bail. N.W.2d 720(1995).
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A defendant who is chged jointly with another defendant may not obtain-sub971.23 Discovery and inspection. (1) WHAT A DISTRICT
stitution of a judge under sub. 6) when the codefendantiget before the court. ;
Sub.(6)applies in all multiple defendant actions when a codefendant is unavailaﬁ‘i-'z—eTORNEY MUSTDSCLO_SE_'—OA DEFENDANT. L_Jpon demand_’ the_d's
to join or refuses to join a substitution request. Garibaincuit Court for Kenosha trict attorney shall, within a reasonable time before trial, disclose

County,2002 W1 App 164256 Ws. 2d 438647 N.W2d 455 o thedefendant or his or her attorney and permit the defendant or
There isno requirement under this section that a judge inform a defendant of the

right to substitute a judge or that a judge provide facts bearing on a deferdant 1S OF her attorney to iﬂSpECt ar_1d copy or phOt_Ogl’aph all of th(_'—) fol
ciseof the right. State.Wappa, 2002 WI App 30259 Wis. 2d 402655 N.W2d 223 lowing materials and information, if it is within the possession,

02-0247 custodyor control of the state:

. Any written or recorded statement concerning the alleged
971.22 Change of place of trial. (1) The defendanmay (@) ‘ ; f
movefor a change of the place of trial on the ground that an impgf';ne dma?e by the defendc?nt, mglugdérég%ttusttl)n}ony of thed
tial trial cannot be had in the countfhe motion shall be made %€™€" %nr:' a secret p][oc_ee ing un eh | fonrsj eiore a gran
atarraignment, but it may be made thereafter for cause. jury, and the names of witnesses to the defenslaitten state

. e S ments.
(2) Themotion shall be in writing anslupported by &ftlavit .
which shall state evidentiary facts showing the nature of the-prewh(b% tﬁ w(;!ttte.n tsutrtnmary ?f all toral stat(ikr]nents of th? tﬂef;e';?ant
dicealleged. The district attorney may file countdidaivits. Ich the district altorney plans 1o use In the course of thex

(3) If the court determines that there exists in the county Whérrlg names O.f witnesses .to thg defendgotal statemgnts.
theaction is pending such prejudice that a fair trial canndicle (bm) Evidence obtained in the manner described under s.
it shall order that the trial be held in any county where an impar{#§8:31(2) (b), if the district attorney intends to use the evidence
trial can be had. Only one change may be granted under this giigrial-
section. The judge who orders the change in the pidi¢gal shall (c) A copy of the defendastcriminal record.
presideat the trial. Preliminary matters prior to trial may be-con (d) A list of all witnesses and their addresses whom the district
ductedin either county at the discretion thie court. The judge attorneyintends to call at the trialThis paragraph does not apply
shall determine where the defendant, if he or she is in custoglyrebuttal withesses or those called for impeachment only

shall be held and where the record shall be kept. If the criteria(e) Any relevant written or recorded statements of a witness

unders.971.225 (1) (ajo (c) exist, the court may proceed undef,, adon a list under pafd), including anyvideotaped oral state

$.971.225 (2) ment of a child under s908.08 any reports or statements of

History: 1981 c. 15. . L .
Relevanffactors as to whether a change of venue shoulddeemegranted include: expertsmade in connectiowith the case oif an expert does not

1) the inflammatory nature of publicity concerning the crime; 2) the degrekith ~ prepareareport or statement, a written summary of the expert’

adversdq)ublinity perrfnﬁateglthe arga grogﬁ Whichilflhwwould be dr&'ﬂwg: ﬁ) thetim findings or the subject matter of his or her testimoagdthe

ing and specificity of th@ublicity; 4) the degree of care exercised; 5) the amount . : . : P
difficulty encountered in selecting the jury panel; 6) the extent to which the jurg SU|t_S of any physu:_al or menta_l e_xamlnatlon,_ scientific test,
werefamiliar with the publicity; 7) the defendants use of challenges available in v@xperimenor comparisorhat the district attorney intends tdeof
dire 8) the state participation in adverse publicity; 9) the severity of tfersfe i avidence at trial

chargedand 10)he verdict returned. Statehtebard50 Ws. 2d 408184 N.w2d L . . .

156 (1970). (f) The criminal record of a prosecution witness whigh

While actual prejudice need not be shown, there must be a shofdngasonable  known to the district attorney
probability of prejudice inherent in the situation. Gibso8tate55 Ws. 2d 1.0, 197 . . L .
N.W.2d 813(1972). (g) Any physical evidence that the district attorney intends to

Thetiming, specificity inflammatory nature, and degree of permeation of publicoffer in evidence at the trial.
ity is extremely important in determining the likelihood of prejudicthe commel .
nity. State ex rel. Hussong Froelich,62 Ws. 2d 577215 N.W2d 390(1974). (h) Any exculpatory evidence.
Whennhews stoIQes concerning.tr:je crimg Xvere aﬁcuhraée ilnfornliagom_ti(}:les of (2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT
anature that would not cause prejudice and 4 months had elapsed be ithe P
cation of the news stories and the trialténded to indicate little or no prejudice ATTORNI.EY'. Upon demand‘. the defende_mt h'.s or her attom.ey .
againstthe defendant. JonesState66 Ws. 2d 105223 N.W2d 889(1974). shall,within a reasonable time before trial, disclose to the district
Thderewas ng abur?e ofhdiscretion infncr)]t crr:angin%the venue off?]prosecutionattorneyand permit the district attorney to inspactd copy or
1st-degreenurder when the transcript of the heamamgthe issuance of the arrest war ; ; i ; TR
rantwas sealed, the preliminary examination and other hearingsclesesl to the phot_ographall of th? foIIowmg materials and information, if I.t 1S
public and press, the police aptbsecutor refused to divulge any facts to the publigVithin the possession, custody or control of the defendant:
andpress, and press repontere generally free from the details of incriminating evi i i
dence,straightforward, and not incendianStatev. Dean,67 Ws. 2d 513 227 (a) A “?‘t of all witnesses, O.thehan the Qefendant, whom the
N.W.2d 712 (1975). defendantintends to call at trial, togethevith their addresses.

Only the defendant may waive the rightvenue where the crime was committed.This paragraph does not apply to rebuttal witnesses or those called
Statev. Mendoza80 Ws. 2d 122258 N.W2d 260(1977). for impeachment only

Theright to venue where the crime occurred is not a fundamental right of a criminar i .
defendant. The decision to move for a change of venue is a tactical judgralent (am) Any relevant written or recorded statements of a witness
gatedto counsel that does not require the defenslgret’'sonal concurrence. State v i i i
Piereford 224 Ws. 2 605502 N W2d 247(Gt. Apo. 1099) named on a list ynder pem),_lnclu_dlng any reports or statements

of expertsmade in connection with the caseiban expert does

971.225 Jury from another county . (1) In lieu of chang MOt prt?e'ar(;a' a rep?hmr Sg’.‘teTem& ab‘.’é”ttet:‘ stumtr_nary ofdthe
ing the placeof trial under s971.22 (3) the court may require the .exrl)ecri‘ S I?h Ings Olrt fe su Jﬁc .mal er ct)rl ertes |rrtlpm)an ;
selectionof a jury under suk2) if: includingthe result®f any physical or mental examination, seien

(2) The court has decided to sequesiterjurors after the com tific test, experiment or comparison that the defendant intends to

mencemenbf the trial, as provided in 872.12 offer in evidence at trial.

. . (b) The criminal record of a defense witness, other than
97:(Lb%2'l'(g§;en§re grounds for changing the place of trial underd%‘fendantwhich is known to the defense attorney

() The estimated costs to the couafypear to be less using. (c) Any physical evidence that the defendant intendsfés of

the procedure under this section than using the procedure for hérlhewdence at the trial.
ing the trial in another county (3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS.

(2) If the court decides to proceed under this section it shijff comment or instruction regarding the failure to caflimess
follow theprocedure under 871.22until the jury is chosen in the 4t the trial shall be made or given if the sole bésissuch com
2ndcounty At that time, the proceedings shall return to the origi€ntor instruction is theact the name of the witness appears
nal county using the jurors selected in the 2nd coufibe original UPona list furnished pursuant to this section.

county shall reimburse the 2nd county for all applicable costs (5) SCIENTIFIC TESTING. On motion of a party subject &
unders.814.22 971.31 (5) the court may order the production of any item of

History: 1981 c. 15,1991 a. 39 physicalevidence which is intended to be introduced atriaé
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for scientific analysis under such terms and conditions as the cour{b) Notwithstanding sul{1) (e)or (2m) (am) if either party
prescribes. intendsto submit deoxyribonucleic acid profile evidence at a trial

(6) ProOTECTIVEORDER. Uponmotion of a partythe court may to prove or disprove the identity ofreerson, the party seeking to
atany time order that discoveripspection or the listing afit-~  introducethe evidence shall notify the other party of the intent to
nessesrequired under this section be denied, restricted troducethe evidence in writing by mail at leats days before
deferred or make other appropriate ordersthié district attorney the date set for trial; and shall provide the other pawithin 15
or defense counsel certifies that to list a witnesy subject the daysof request, the materiaentified under sul(1) (e) or par
witnessor others to physical or economic harm or coercion, tffgm) (am) whichever is appropriate, that relates to the evidence.
court may order that the deposition of the witness be taken pur (c) The court shall exclude deoxyribonucleic acid profile evi
suantto s.967.04 (2)o (6). The name of the witness need not beenceat trial, if the notice and production deadlines under(ippr
divulged prior to the taking of sucHeposition. If the witness are not met, except the coumty waive the 45 day notice require
becomesinavailable or changes his or her testiméing deposi  ment or mayextendthe 15 day production requirement upon-stip
tion shall be admissible at trial as substantive evidence. ulation of the parties, or for good causettié court finds that no

(6m) IN CAMERA PROCEEDINGS. Either party may move for an party will be prejudiced by the waiver or extensiorhe court may
in camera inspection by the court of any document required toibeppropriate cases grant the opposing pargceass or continu
disclosedunder sub(1) or (2m) for the purpose of masking or ance.
deletingany material which isot relevant to the case being tried. (10) PayMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI-

The court shall mask or delete any irrelevant material. GENT DEFENDANTS. When the state public defendmra private

(7) ConTINUING DUTY TO DISCLOSE. If, subsequent to com attorney appointed under $77.08requests photocopies of any
pliancewith a requirement of this section, and prior to or durinigem that is discoverable under this section, the spatelic
trial, a party discovers additional material or the names of addefendershall pay any fee chged for the photocopies from the
tional witnesses requested which are subject to discovesgee  appropriationunder s20.550 (1) (f) If the person providingho
tion or production under this section, the party shall prompttgcopiesunderthis section chaes the state public defender a fee
notify the other party of the existence of the additional material f@r the photocopies, thfiee may not exceed the actual, necessary
names. anddirect cost of photocopying.

(7m) SANCTIONS FORFAILURE TO COMPLY. (a) The courshall History: 1973 c. 1961975 c. 378421; 1989a. 1211991 a. 2231993 a. 16486
exclude any witness not listed or evidence not presented foi>% 2438 20013 16 . _ .

. . X . . . nadequatgreparation for trial that results irdastrict attorneys failure to disclose
inspectionor copying required by this section, unless good caugscientific reports does not constitute good cause for the failure if the defense is
is shown for failure to complyThe court may in appropriate casesisled,but this is subject to the harmless error ruleold. State57 Wis. 2d 344

grantthe opposing party a recess or a continuance. 204N.W.2d 482(1973). , , ,
Whena prosecutor submitted a list of 97 witnessestended to call, the court

(b) In addition to or in lieu of any sanction specified in @ should have required him to be more specific as to those he really intended to call.
a court may subject to sul(3), advise the jury of any failurer Irby v. State 60 Wis. 2d 31, 210 N.W2d 755(1973).

refusalto disclose material or information required to be disclosed’\/he{j161 party f“&cessm”y moves (o hf“’g material dm.a?kefli or d.f'.e“fd fmg 2 dis
. . . coverydocument, the proper procedure to be pursued is to place it in a sealed enve
underSUb'(l) or (2m), or of any unt'mel)d'scmsure of material lope or containerif necessaryso that it may be preserved for appellate reviState

or information required to be disclosed under glipor (2m). v. Van Ark,62 Ws. 2d 155215 N.W2d 41(1974).

(8) NOTICE OF ALIBI (a) If the defendant intends to rer upon Underboth the provisions of this section and the constitutional duty of the state to
’ discloseto a criminal defendant evidence that is exculpatory in nature, there is no

analibi as a defen_se1 the defendant Sg'iab notice to the _diStriCt. requiremento provide exculpatory evidendeat is not within the exclusive posses
attorneyat thearraignment or at least 15 days before trial statirsgpnof the state andoes not surprise or prejudice the defendant. Staellioun,
particularly the placewhere the defendant claims to have beeff Wis. 2d 204226 N.w2d 504(1975).

: : ; +1tAlthough substantial evidence indicates that the state had subpoenaed its “rebut
whenthe crime is alleged to have been committed tOgether Wi tI“Awitness at least 2 weeks before he was called to testify and deliberatéiinineld

thenames and addresses of witnesses to the alibi, if known. lhakfor “dramatic” efect, no objection or motion to suppress was made on the proper
the close of the state’case the defendant withdraws the alibi diroundthat the witness was not a bona fide rebuttal witness hence objedtien to

: itness’testimony was waived. CaccitoloState59 Ws. 2d 102230 N.W2d 139
if at the close of the defendantase the defendant does not 03{2975)-

someor any of th_e alibi witnesses, the_ state shall not comment Rhe prosecutdss duty to disclose does not ordinarily extend to discovery of-crimi

the defendang withdrawal or on the failure to call some or afiy nalrecords from other jurisdictions. The prosecutor must make good faitts &5

the alibi witnesses. The state shall not call any alibi witnesses ﬁ%inrecords from other jurisdictions specifically requested by the defense. Jones
: Vv, St

. . . State 69 Wis. 2d 337230 N.W2d 677(1975).
calledby the defendant for the purpose of impeaching the elefenPoliceofficers’ “memo books” and reports were within the rule requiring produc

dant’scredibility with regard to the alibi notice. Nothing in thision of witness statements, since the books and reports were writtendffidees,

sectionmay prohibit the state from calling said alibi withesses the reports signed by them, and botfiiagrs testified as to the incident preceding
any other purpose defendant'sarrest. State.¥Groh,69 Ws. 2d 481230 N.W2d 745(1975).

. . . When the state calls a witness not included in its list of witnesses, the preferable
(b) In default of such notice, no evidence of the alibi shall gocedure is not to strike the witness but to allow a defendant, who makes a timely

receivedunless the court, for cause. orders otherwise. showingof surprise and prejudice, a continuancdicieht to interview thewitness.
! ! Kutcherav. State 9 Wis. 2d 534230 N.W2d 750(1975).

(c) The court may enlge the time for filing a notice of alibi * Thewritten summaryunder sub. (1), of all oratatements made by the defendant
as provided in pafa) for cause. thatthe state intends to introduce at trial is not limited to statements to the police.

: : . S criminatingstatements made by the defendant to 2 witnesses were within the scope
(d) Within 10 days after receipt of the notice of alibi, or SUCL e gisclosure statute. KutchersState9 Wis. 2d 534230 N.W2d 750(1975).
othertime as the court orders, the district attorney shall futhish _statements, whether possessed by direct-examining counsel or cross-
defendannotice in writing of the names and addresses, if knowexaminingcounsel, must be producatgre notes need not be produced. State v
of any witnesses whom the state proposesfe of rebuttal to Le\l;va;:(e:zitﬁ;?ef\gnsd;? izzliicziizg.)y\cljidaioa(liltizee}fénse and on the day of trial the com
discreditthe defendars’alibi. In default of such notice, no rebut plainingwitness changed her mird to the date of the occurrence, a request for a

tal evidence on the alibi issue shall be receiwelkss the court, continuancebased on surprise was properly denied because the defendant failed to
for cause, orders otherwise. showprejudice from the unexpected testimongus v State,76 Wis. 2d 191251
) . . ) N.W.2d 28 (1977).

~ (e) Awitness list required under pg) or(d) shall be provided 5 generalized inspection of prosecution files by defens@sel prior to a prelimi
in addition to a witness list required under gb.(d)or(2m) (a)  naryhearing is so inherentlyarmful to the orderly administration of justice that the

i i i trial court may not confesuch a right. Matter of State ex reynich v County Ct.
anda vinss dsclosed onalis uncer porCr) @l AT IR SR

. p a Undersub. (8) (d), the state mystovide the names of all people who will testify
to be disclosed under pda) or (d). atany time during the trial that the defendant was at the scene of the cricleer T

(9) DEOXYRIBONUCLEICACID EVIDENCE. (a) In this subsection V- State84 Ws. 2d 630267 N.w2d 630(1978).

« f ; ; A ; f ; Thetrial court erred in ordering the defense to turn over “transcripts” of interviews
deOXy”bonUde'C acid proflle has the meaning given N Syenyeendefense counsel, the defendant, aliloi witnesses, when oral statements

939.74(2d) (a) werenot recorded verbatim. PohlS$tate96 Ws. 2d 290291 N.W2d 554(1980).
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The prosecutdss repeated failure to disclose prior statements of witnesses was nothe state unconstitutionally excluded the defendaatbi testimony for failure to
prosecutoriabverreaching that would bar reprosecution after the defendant movemmply with this section, buthe error was harmless. AliceaGagnonf75 F2d 913
for a mistrial. State.\Copening,100 Ws. 2d 700303 N.W2d 821(1981). (1982).

Underthe facts of the case, the victswhedical records were not reports required Comparisorof federal discovery and the ABA standards with thecdhsin stat
to be disclosed under sub. (5). StatMeriarty, 107 Ws. 2d 622321 N.w2d 324 ute. 1971 WLR 614.

(Ct. App. 1982).
Whenthe defendanivas not relying on an alibi defense and did not file a noticg71 .26 Formal defects. No indictment, information, com

f alibi, th i its discretion in barring alibi testi Bur , _ NO mal
fofg'ﬁ;]tﬁ 332?2?;"23?333“;?\,535'fzgf;'ggf;_b"""'”g alibitestim8igte VB 5 aint or warrant shall be invalid, nor shall the trial, judgment or

Thereare 3 diferent situations of prosecutorial nondisclosure, each witHex-dif otherproceedings be fafcted by reason of any defect or imperfec
entstandard: 1) when the undisclosed evidence shows the prosecaggncluded  tion in matters of form which do not prejudice the defendant.

perjury; 2) whenthe defense made a pretrial request for specific evidence; and 3 ; : -
whenthe defense madeo request or a general request for exculpatory ewdenc&m f\:veggﬁtttﬁgtégfnlpr};oi;r{lz;{gtgglIt?]%egotneé(\:/:rggtgedﬁz fgg‘g‘mﬁ’;ﬂ‘!vﬁggttggl{gé
Statev. Ruiz, 118 Ws. 2d 177347 N.W2_d 352(1984). ) ) . defendantvas misled. A chge of the violation of s. “946.42 (2) (a) (c)” was a techni

A defendant chged as a “party to a crime” for conspiratorial planning of a robberya| defectof language when both paragraphs applied. Burkhalgate52 Ws. 2d
wasnot required to give an alibi notice regarding testimony concerning the-defen 3 190 N.w2d 502(1971).
dant'swhereabouts during planning sessions, as an aébdeial of being present  Thefajlure tocite in the information and certificate of conviction the correctstatu
at the scene of the crime when it was committed. Staterenbeger, 119 Ws. 2d  (ory subsections violated was immaterial when defendant the could not show that he
237,349 N.W2d 692(1984). wasmisled. Craig vState55 Ws. 2d 489198 N.W2d 609(1972).

Whenblood alcohol content is tested under statutory procedures, results of the teaf |ack of prejudice to the defendant, notwithstanding technical defects in the infor
are mandatorily admissible.The physical sample tested is not evidence intendeghation,was made patent by defense coussesncession that his client knew-pre
required or even susceptible of being produced by the state under ss. 971.23 (4) @86ly what crime he was chged with having committed, and the absence in the
(5). State vEhlen,119 Ws. 2d 451351 N.W2d 503(1984). recordof any suctelaim asserted during the case, which was vigorously tried. Clark

Whenthe state impounded a vehicle but released it to a scrap dealer beforevit@ate 62 Wis. 2d 194214 N.W2d 450(1974).
defendant'®xpert could examine it, the charwas properly dismissed for destruc  Failureto allege lack of consent was not a fatal jurisdictional defeamn informa
tion of exculpatory evidence. StateHahn,132 Ws. 2d 351392 N.W2d 464(Ct.  tion chaging buglary. Schleiss vState;71 Ws. 2d 733239 N.W2d 68(1976).

App. 1986). No statute authorizes a clerk of cosfice to correct a clerical erram the sen

Sub. (7) requires determination by the trial court of whether noncompliance vigsceportion of a judgment of conviction. The circuit court, and not the slefice,
for good cause. If it was naxclusion is mandatory; if it was, sanction is discretionmust determine the merits of a request for a change in the sentence portion of a written
ary. State vWild, 146 Wis. 2d 18429 N.W2d 105(Ct. App. 1988). judgmentbecause of an alleged clerical err@tate vPrihoda, 2000 WI 12239

Criminal defendants are not required to comply with the rules of criminalﬂroc\é’is- 2d 244618 N.w2d 857
dureto obtain a record available under the open records &ate ex rel. dung v

Shaw 165 Ws. 2d 276477 N.W2d 340(Ct. App. 1991). 971.27 Lost information, complaint or indictment. In

When the statenferred that a complainant sought psychological treatment as t i i i i
resultof a sexual assault by the defendant but did riet tife psychological records tﬁe case of the loss or destruction of an information or complalnt,

or opinions of theherapist as evidence, it was not improper to deny the defend4R€ district attorney may file a copgind the prosecution shall pro
accesdo the records when the court determined that the records contained notigegedwithout delay from that cause. In the case of the loss or
thatwas material to the fairness of the trial. Statélainiero,189 Ws. 2d 80525 i indi i i i
N.W.2d 304(GL. App. 1994) destructionof an indictment, an information may be filed.
Although of public record, it is an intolerable burdenadefendant to be required . X . .
to continually comb criminal records to determine if any of the statithesses are 971.28 Pleading judgment. In pleading a judgment or other
subjecllto Icrirr}inﬁl pfena:_jlty The burden is fon tEe state toI provi(ée tf}ishinformatiordeterminatiomf or proceeding before any court oficgr, it shall
articularlyin light of a discovery request for the criminal records of the stafié’ - : . .
hesses State vRandall 17 Ws_ 2d 29539 NW2d T08(CL App. 1995). be suficient to state that the judgment or determination was duly
Sub. (2m) requires disclosuref relevant substantive information that a defenséenderedor made or the proceeding duly had.
expertis expected to preseat trial whether as to findings, test results, or a description
of proposed testimonyThe privilege against self-incrimination and the right to-pre . . .
entadefense are not violated by the requirement. St&ewels221 Ws. 2d 315 5971;29 Amending the charge. (1) A complaint or infor
585N.W.2d 602(Ct. App. 1998). mationmay be amended at any time prior to arraignment without
This section does not provide for postconviction discoMewy a defendant has  |egyeof the court.
right to postconviction discovery when the sought agiddence is relevant to an .
issueof consequence. State@'Brien, 223 Wis. 2d 303588 N.w2d 8(1999). (2) At the trial, the court may allow amendment of the com

The states failure to disclose that it took samples failed to have them analyzed g‘aint, indictment or information to conform to the proof where

affectedthe defendant’right to a fair trial, because it prevented the defendant fro| ; T ;
raisingthe issue of the reliability of the investigation and from challenging the cre: uchamendment is not prejud|C|aI to the defendant. After verdict

bility of a witness who testified that the test had not been performed. .Saiieal, the pleading shall be deemed amended to conform to the proof if

225Wis. 2d 565593 N.W2d 461(Ct. App.1999). _ ) no objection to the relevance of the evidence was timely raised
Whenan indigent defendant requests the state to furnish a free transcript of a sawg)nthe trial

ratetrial of a codefendant, the defendant must show that the transcript will be valu : ) o

to him or her State vOswald, 2000 WI App 232 Ws. 2d 103606 N.W2d 238 (3) Upon allowing an amendment to the complaininalict-

Sub.(2m) (am) requires that any statement made by a witness named in a list u i 1 i
par.(a) must be disclosed. Once a party is included on the Wistrefsses under par Pﬁgnt or information, the court maglirect other amendments

(a), statements by the witness must be disclosed. St@tibkle, 2001 WI App 227, th_erEbyrendered necessary and npagceed with or postpone the
248Wis. 2d 409636 N.W2d 488 trial.

“Plansto use” in sub. (1) (b) embodies an objective standard--what a reasonablgenthere is evidence that a jury could believe proved guilt, the trial caonot
prosecutoshould have known and would have done under the circumstances ofdigsponte set aside the verdict, amend the informasioahfind defendant guilty on
case. The issue is whether a reasonable proseastercising due diligence, should 5 jesser chage. State MHelnik, 47 Wis. 2d 720177 N.W2d 881(1970).
haveknown of the defendast'statements befotgal, and if so, would have planned A variance was not materiai when the court amended thgechaainst the defend

to use them in the course of trial. The knowledge of law enforcenfesgrefmay f !
in some cases be imputed to the prosec@aod faith alone does not constitgted @é%)chage a lesser included crime. MooreSiate55 Wis. 2d 1197 N.W2d 820

causefor failing to disclose under sub. (7m). Stat®elLao, 2002 WI 4252 Ws. . . . . .
2d208 043 N W2d 460 e e Ve
A prosecutor has no duty to list a rebuttal witness if it is anticipated before trial ! :
the witness will be called. The defense takes its chances wheingfa theory of ﬁh anew chage. State vDuda,60 Wis. 2d 431.210 N'WZd 763(1973). -
defenseand the state can keep knowledge of its legitimate rebuttal witnesses from thEnerefusal of a proposed amendment of an information hadeu ef the origi
defendant without violating sub. (1) (dtate vKonkol, 2002 Wi App 174256 Ws. ~ na information. An amendment to clgara violation of a substantive section as well
2d 725 649 N.W2d 300 asa separate penalty section is not prejudicial to a defendagne/ State 50 Wis.
A witness$ probationary status was relevant ahduld have been disclosed by 2d722 211 N.wzd 449(1_973)- ) . .
the prosecution under sub. (7). That the defendant disclosed to the jury that the wiBub. (1) does not prohibit amendment of the information with leave of the court
nesshad been convicted of a crime did not obviate the requirement that the statudffgf arraignment, but before trial, provided that the defenslaights are nopreju-
disclosed. A witness'probationary status is relevant because it and the fear-of pgéced. Whitaker v State 83 Wis. 2d 368265 N.W2d 575(1978). ) N
siblerevocation ar@ertinent to the material issue of whether the witness has ulteriorNotice of the nature and cause of the accusations is a key factor in determining
motivesto shape his or her testimongtate vWhite, 2004 WI App 7&71 Ws. 2d ~ whetheran amendment at trial has prejudiced a defendant. The inquiry is whether
742,680 N.W2d 362 03-1132 the new chage isso related to the transaction and facts adduced at the preliminary
Due processioes not require the disclosure of material exculpatory impeachmégaringthat a defendant cannot be surprised by the newyehimrce the preparation
informationbefore a defendant enters into a plegdiar Howevera defendannak  for thenew chage would be no diérent than the preparation for the old gear State
ing a statutory discovery demanthy be entitled to material exculpatory impeach V- Neudorf, 170 Ws. 2d 608489 N.w2d 689(Ct. App. 1992).
ment evidence before entering into a pleghirif the plea bagin is entered into  Failureof the stateo obtain court permission to file a post-arraignment amended
within the time frame when the prosecutor would have been statutorily requirednttormationdid not deprive the court of subject matter jurisdiction. Statéebster,
disclosethe information. A defendant may withdraw a guilty plea on nonconstitd 96 Wis. 2d 308538 N.W2d 810(Ct. App. 1995)93-3217
tional grounds after demonstrating that withdrawal is necessary to avoid a manifesthetrial court cannot after trial amend a af@of sexual intercourseith a child
injustice. State.\Harris, 2004 WI 64272 Ws. 2d 80 680 N.W2d 73702-2433 to one of contributing to the delinquency of a minor since tfremsésequireproof
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of different facts and the defendant is entitled to notice of thgetagainshim.  withstandingthe fact that such judgment was entered upon a plea
LaFondv. Quatsoe325 F Supp. 1011971). of guilty

971.30 Motion defined. (1) “Motion” licati (11) In actions under £40.225948.02 948.0250r 948.095
for an orde? fon defined. (1) "Motion” means an application evidencewhich is admissible under 872.11 (2) must be deter
2) Unlessotherwise provided oordered by the court, all _mlneql by the court upon pretrlal motion to beaterial to a fag:t at
(t' hall t the f ﬁ h iteria- y ' issuein the case and of didient probative value to outweigts
motionsshall meet the Tollowing criteria: inflammatoryand prejudicial nature before it may be introduced
(a) Bein writing. at trial.
(b) Contain a caption setting forth the name of the court, the (12) In actions under ©40.22 the court may determine the
venue, the title of the action, the file numbedenomination of admissibility of evidence under €72.11only upon a pretrial
the party seeking the order or relief and a brief description of thgotion.

type of order O_r rellef_soug_ht. ) (13) (a) Ajuvenile over whom the court has jurisdiction under
(c) State with particularity the grounttsr the motion and the s.938.183 (1) (b)or (c) on a misdemeanor actionay make a
orderor relief sought. motion beforetrial to transfer jurisdiction to the court assigned to
History: Sup. Ct. Orderl71 Ws. 2d xix (1992). exercisgurisdiction under chgl8 and938 The motion mayllege
. . . .. thatthe juvenile did not commit the violation under tieeum
971.31 Motions before trial. (1) Any motion whichis  stancesiescribed in 9©38.183 (1) (bpr(c), whichever is applica

capableof determination without the trial of the general issue maye o that transfer of jurisdiction would be appropriate because
be made before trial. of all of the following:

(2) Exceptas provided in sul{5), defenses and objections 1 _|f convicted, the juvenile could not receive adequate-treat
basedon defects in the institution of the proceedings, iinsuf mentin the criminal justice system.
ciencyof the complaintinformation or indictment, invalidity in

wholeor in part of the statute on which the prosecution is foundjf 2. Transferring jurisdiction to the court assigned to exercise

or the use of illegal means to secure evidence shall be raised b fizdictionunder chs48 and938would notdepreciate the seri

i
trial by motion or be deemed waived. The court nieyvever Shesof thg ofgnge. L . .
entertainsuch motion athe trial, in which case the defendant 3. Retaining jurisdictionis not necessary to deter the juvenile

waivesany jeopardy that may have attached. The motion to s Other juveniles from committinghe violation of which the
pressevidence shalbe so entertained with waiver of jeopardydvenile is accused under the circumstances specified in s.
whenit appears that the defendant is surprisethbystates pos ~238-183(1) (b)or (), whichever is applicable. ' _
sessiorof such evidence. (b) The court shall retain jurisdiction unless the juvenile

(3) The admissibility of any statement of thefendanshall provesby a preponderance of the evidence that he or she did not

be determined at the trial by the court in an evidentiary hearing mit the violation underthe circumstances described in s.
of the presence of the juynless the defendant, by motichat 8.183(1) (b) or (c), whichever is applicable, or that transfer
lengesthe admissibility of such statement before trial. would be appropriate because all of faetors specified in pia)

: . . 1., 2. and3. are met.
(4) Exceptas provided in sul(3), a motion shall be deter ;i " 1975 c. 1841085 a. 2751987 a. 333.64; 1993 a. 227486 1995 a.
minedbefore trial of thegeneral issue unless the court orders thag2 387 456 1997 a. 205
it be deferred for determinatic the trial. All issues of fact aris  Whendefense counsel refused, for strategic reasons, to pursue a motion made pro

i i i i i eby the defendant before trial to suppress evidence of identification at a timenap,
Ing out of such motion shall be tried by the court without a Jur)a/asa waiver of the motion. State McDonald,50 Wis. 2d 534184 N.W2d 886

(5) (a) Motionsbefore trial shall be served and filed within 1Q1971).
days after the initial appearance of the defendant in a misdeA claim of illegal arrest for lackf probable cause must be raised by motion before

; : : : trial. Lampkins vState51 Ws. 2d 564187 N.W2d 164(1971).
meanoraction or 10 d?‘ys after. arralgnmentaﬁelony action Thewaiver provision in sub. (2) is constitutional. DayState 52 Ws. 2d 122
unlessthe court otherwise permits. 187N.W.2d 790

(b) In felonyactions, motions to suppress evidence or motions? defendant is not required to make a motion to withdraw his plea to preserve his

unders.971.230r objections to the admissibility of statements cggwg %ge){gez‘“éf(f,?\"‘_ve\‘,”;jggg5‘ir1’§;f; refusal to suppress evidence. Sty

a defendant_ shall nc_he made at a Pre”minary examination and A motion to suppress statementstiom ground that they were products of an alleg
not until an information has been filed. edly improper arrest was timelyotwithstanding failure to assert that challenge prior

. - e to arraignment, since it was maadger the information was filed and prior to trial.

(c) In felony actions, objections based on the ifisiehcy of Rinenartv. State3 Wis. 2d 760218 N.W2d 323(1974).
the complaint shall be made prior to the preliminary examinationa request for &oodchildhearing after direct testimony is concluded istimely
or waiver thereof or be deemed waived. undersub. (2). Coleman \Btate64 Ws. 2d 124218 N.W2d 744(1974).
- s erule in sub. (2) does not applytonfessions, because sub. (2) is qualified by

_(6) If the court grants a motion to dismiss based upon a d,efﬁng.(S) and (4). Upchurch Btate64 Wis. 2d 553219 N.W2d 363(1974).
in the indictment, information or complaint, or in the institution A challenge tahe search of one’person cannot be raised for the first time on
of the proceedings, ihay order that the defendant be held in cugppeal. Madison v State54 Ws. 2d 564219 N.W2d 259(1974).
tody or that the defendastbail be continued for not more than 72 A defendans right to testify at &oodchildhearing may be curtailed only for the

h di . f tor th f.Imostcompelling reasons. FranklinState,74 Wis. 2d717,247 N.W2d 721(1976).
ours pen 'r!g |ssuan_ce ora n_eW summons_or warrant or the NG, enthe state used a tiafcitation to initiate legal proceedings and subsequently
of a new indictment, information or complalnt. decidedto prosecute the action as a crime, the trial court erretigiving the
: e ; : defendantlO days fronthe date of the amended ofp@rto object to the sfigiency
(7) If the motion to dismiss is based upon a misnomher o' comolaint. State Mudget.99Wis. 2d 525299 N.W2d 621(Ct. App. 1980).
courtshall forthwith amend the indictment, information or €om syp (6) authorizes the court to hold a defendant in custody or on bail for 72 hours

plaint in that respect, and require the defendant to plead thergtmdingnew proceedings. State ex rel. Brockwayliwaukee Cty Cir. Ct.105 Wis.

8) No complaint,indictment, information, pr return off44% 318 N-W2d 845(Ct. App. 1981).

( ) 0co _pa ! C. e. ! ormation, pracess, return o Factors that a court should consider when a defendant requests to be tried after a
otherproceeding shall bdismissed or reversed for any error otodefendanin order to secure the testimony of the codefendant are: 1) the likelihood

mistakewhere thecase and the identity of the defendant may Heatthe codefendant will testify; 2) the likelihood that the testimony will be signifi

: . tand beneficiato the defendant; 3) whether the defendant diligently attempted
readlly understood by the court; and the court may order a?gecure the evidence in time for trial; 4) the length of dedgyestedand 5) the

amendmenturing such defects. burdenon the trial court and prosecution. Staténastas107 Ws. 2d 270320
(9) A motion required tde served on a defendant may p&)-W-2d15 (Ct. App. 1982).

. By pleading guiltythe defendant waived the right to appeal the trial uring

servedupon the defendastattorney of record. on the admissibility obthercrimes evidence. StateNelson,108 Ws. 2d 698324

(10) An order denying a motion to suppress evidenca orN-W.2d292(Ct. App. 1982).

. K T finding of not guilty by reason of mental disease or defect is a judgment-of con
motion challenging the admissibility of a statement of a defendamfgon uné’er s 9792.1(%) ;’nd thus s. 971.31 (10) is applicable. Stgﬁm%th

may be reviewed upon appeal from a judgment of conviction natis. 2d 497 335 N.w2d 376(1983).
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W,Sugd(}g) dg%ezs m/tv gg% St)o Cttivgfoﬁfelitgugi cases. County of Racienith,122  on the original chage on a plea of guilty or nmntest, the district
's. 2d 431 362 N. S9(CL App. 1984). ttorney mayat any time before sentence, filbill of particulars
To admit evidence of prior untruthful allegations of sexual assault under &yb. ( . e .

ands. 972.1 (2) (b) 3., the court must be able to conclude from fen of proofthat O o_ther written statement SPeCIfylng what part_lcular acts of theft

areasonable person could infer that the complainant made a prior untruthful allegeeincluded in the chge and in thagvent conviction does not bar

E)%%anﬁ!i%%“\?\?s IS not ;ﬁggiﬁe\ﬁlztg ggg?f‘g‘g’g)s reported to the police. State ¥ s hsequent prosecution for any other acts of theft.
. ' y Jdistory: 1993 a. 486

Sub.(10) is inapplicable when the statement sought to be suppressed has no p
siblerelevance to the chge to which the defendapted guilty State vP0z0,198 X . . .
Wis. 2d 706544 N.W2d 228(Ct. App. 1995). 971.365 Crimes involving certain controlled sub -

St;gshﬁmgfgnzrgsawsrogghliglségﬁﬁvlv %Oggf(pl%egg)is not precluded in any wesinces. (1) (a) In any case under@61.41(1) (em) 1999
A Miranda—GooHchiIdﬂeéring to determine voluntariness of confessions is an eﬁtats"or $.961.41 (1) (cm)(d), (e), (), (g) or (h) involving more

dentiaryhearing for the parties. It is not a soliloquy for the court. The court must A6tan oneviolation, all violations may be prosecuted as a single

permititself to become a witness or an advocate for one.pArtefendant does not crimeif the violations were pursuant to a singleent and design.
receivea full and fair evidentiary hearing when the role of the prosecutor is played

by the judge and the prosecutor is reduced to a bystaSte vJiles, 2003 WI 66, (b) In any case under 861.41 (1|'T_1)(em)! 1999 stats., or s.
262Wis. 2d 457663 N.W2d 798 02-0153 . ) ~961.41(1m) (cm) (d), (e), (f), (@) or (h) involving more than one
The press and public have no constitutional righgttenda pretrial suppression violation, all violations may be prosecuted as a single crime if the

hearing when the defendant demanfisedhearing to avoid prejudicial publicity . . X . 4
GannetiCo. v DePasqualel43 U.S. 36§1979). violationswere pursuant to a single intent and design.

) o o (c) In any case under 961.41 (3g) (a) 2.1999 stats., or s.
971.315 Inquiry upon dismissal. Before a court dismisses 961.41(3g) (dm) 1999 stats., or 861.41 (3g) (am)c), (d), (e),
acriminal chage against a person, theurt shall inquire of the or (g) involving more than one violation, all violations may be
district attorney whether he or she has complied wi8v4.095 prosecutedis a single crime if the violations were pursuar to
2). singleintent and design.

History: 1997 a. 181 (2) An acquittal or conviction under sufl) does not baa
subsequenprosecution for any acts inolation of s.961.41 (1)
mationor complaint for a crimeommitted in relation to property (€M) 1999 statss$.961.41 (1m) (em)1999 stats., 961.41 (39)
it shall besuficient to state the name of any one of several cd@) 2+ 1999 stats., or §61.41 (3g) (dm)1999 stats., or §61.41
owners,or of any oficer or manager of any corporation, limited(2), (€M) (d), (€), (7). (9), or (h), (Im) (cm) (d), (e), (7). (9), or (h)
liability company or association owning the same. or(3g) (am)(c), (d), (&), or(g) on which no evidence was received

History: 1993 a. 12, 491 atthe trial on the original chge.

History: 1985 a. 3281987 a. 3391989 a. 1211993 a. 98118 490, 1995 a. 448
1999a. 48 2001 a. 1092003 a. 49

971.32 Ownership, how alleged. In an indictment, infor

971.33 Possession of property , what sufficient. In the
prosecutiorof a crime committed upon or felation to orin any 971.366 Use of another 's personal identifying  infor -
way affecting real property oany crime committed by stealing, mation: charges. In any case under 843.201or 943.203
damagingor fraudulently receiving aroncealing personal prep involving more than one violation, all violations may be prose

erty, it is suficient if it is proved that athe time the crime was cytedas a single crime if the violations were pursuant to a single
committedeither the actual or constructive possession or the g@itentand design.

eralor special property in any part of such property indise per History: 2003 a. 36
sonalleged to be the owner thereof.

971.367 False statements to financial institutions:
971.34 Intent to defraud. Where the intent tdefraud is nec charges. In any case under 846.79involving more than one
essaryto constitute the crime it is digient to allege the intent violation, all violations may be prosecuted as a single crime if the
generally;and on the trial ishall be siffcient if there appears to violationswere pursuant to a single intent and design.
bean intent to defraud the United States or any state or any persadtistory: 2003 a. 36

971.36 ' Theft; pleading and evidence; subsequent pro_ - ggﬁls\?()e? E)l‘v;fequiﬂis p?sr(;);?(;:# ti??hiIgr?s%ﬁlals;ab(ig:”esmﬁgans an
secutions. (1) In any criminal pleading for theft, it is didient Lo\ d
to chage that the defendant datieal the property (describing it) &//€gedviolation of 5.940.225 948.02 948.025 948.05 948.06

of the owner (naminthe owner) of the value of (stating the valu@" 948.095if the alleged victim is a minor aritle person accused
in money). of, or chaged with, the violation:

(2) Any criminal pleading for theft may contain a count for (&) Lives with or has lived with the minor; _
receivingthe same property and the jury may find akoy of the (b) Is nearer of kin to the alleged victim than a 2nd cousin;

personschaged guilty of either of the crimes. (c) Is a guardian or legal custodian of the minor; or
(3) In any case of theft involving more than one theft, all thefts (d)_ Is or appears to be in a position of power or corver
may be prosecuted as a single crime if: the minor.

(a) The property belonged to the same owner and the thefts(1m) (a) The district attorney may enter into a deferred pro
werecommitted pursuant to a single intent and design or in exes@cution agreement under this section with any ofdih@wing:

tion of a single deceptive scheme; 1. A person accused of or cgad with child sexual abuse.
(b) The property belonged to the same owner and was stolen2. An adult accused of or clyd with a criminal violation of
by a person in possession of it; or S. 940.19 940.20 (1m) 940.201 940.225 940.23 940.285

(c) The property belonged to more than one owner and was $60.30 940.42 940.43 940.44 940.435 940.48 941.20 941.3Q
len from the same place pursuant to a single intent and desigR43.01 943.011 943.14 943.15 946.49 947.01, 947.012or

(4) In any case of theft involving more thame theft but 947.0125and the conduct constituting tk®lation involved an
prosecuteds a single crime, it is didient to allege generally a actby the adult person against his or her spouse or former spouse,
theft of property to acertain value committed between certaig9ainstan adult with whom the adult person resides or formerly
dateswithout specifying any particulars. On the trial, evidencsidedor against an adult with whom the adult person has created
may be given of any such theft committed on or between the dafiehild ] o
alleged:and it is siffcient to maintain the chge and is not a vari 3. A person accused of or ched with a violation of $13.12
anceif it is proved that any propertyas stolen during such period.(8) (a).
But an acquittal or conviction in any such case does not bar a sub(b) The agreement shall provide that the prosecution will be
sequenprosecution for any acts of theft which no evidence was suspendedor a specified period if the person complies with-con
receivedat the trial of the original chge. In case of a conviction ditions specified in the agreement. The agreement shall be in writ
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ing, signed by the district attorney or his or her designee and teat would be reasonable considering the seriousness of the
personand shall provide that the person waives his or her rightablegedoffense. An order may only apply if agreed tothg
aspeedy triabnd that the agreement will toll any applicable civilefendantand theorganization or agencyThe district attorney
or criminal statute of limitations during the periofithe agree shallensure that the defendanpi®vided a written statement of
ment,and, furthermore, that the person shall file with the distritie terms of the community service order and that the community
attorneya monthly written report certifying his or her complianceerviceorder is monitored.
with the conditions specified in the agreement. The districtattor (2) Any organization omgency acting in good faith to which
neyshall provide the spouse of the accused person and the allegggfendant is assigned pursuant to an order under this section has
victim or the parent or guardian of the alleged victim with a cophmunity from any civil liability in excess of $25,000 for acts or
of the agreement. omissionsby or impacting on the defendant.

(c) 1. The agreement may provide as one of its conditions thattlistory: 1981 c. 881987 a. 101
aperson covered under sih) (b)or (c) pay the domestic abuse .
sfrchage under 973.055qu?’:l)(/rr)lengs)aFndycolIections under thid71-39 Deferred prosecution program; ~ agreements

i ; .~ with department. (1) Exceptas provided in £67.055 (3)in
subdlv;?rl]onjret ?utbjftd to 97?}??; (t2)o (.4)’ cf;](cept asﬁoltltzjws. T&ountieshaving a population of less than 100,000, if a defendant
__a The district attorney shall determine the amount due.  TR&paned with a crime, the district attorneiie departmerand
district attorney may authorize less than a full surgadrhe or — ; jetendant may all entémto a deferred prosecution agreement
shebelieves that full payment would have a negativeact on the whichincludes, but is not limited to, the following conditions:
offender’sfamily. The district attorney shall provide the clerk o

. X : ; ; (a) The agreement shall be in writing, signed by the district
(ilrgmt court withthe information necessary to comply with SUbdattorneyor his or her designee, a representative ofiéartment

andthe defendant.

b. The clerk of circuit court shall collect the amount due from o -
the person and transmit it to the county treasurer crir(r:)e) C'Ir'lgzggfendant admits, in writing, all of the elements of the

2. If the prosecution isssumed under suf2) and the person . . .
is subsequerr)ltly convicted, a court shall g(?\zl)ta the pe&edit it (c) The defendda?t a%r_zesbto parnmpag_et_ln therapy ordln cgmntw#
y . nity programs and to abide by any conditions imposed under the
unders.973.055for any amount paid under sulid. therapy or programs.

(2) The written agreement shall be terminated and the pro : : :
secutionmay resume upon written notice by either the person &rc)(g()ecJt?oeradgergzrrggﬁPt monitors compliance with the deferred

the district attorney to the other pritw completion of the period . .
y P P P (e) The district attorney may resume prosecution upon the

of the agreement. defendant failure to meet or comply with any condition of a
(3) Upon completion ofthe period of the agreement, if thedeferredprosecution agreement.

agreemenhas not been terminated unsab.(2), the court shall (f) The circuitcourt shall dismiss, with prejudice, any dwer
dismiss, with prejudice, any chyar or chages against the personwhich is subject tothe agreement llJpon the compietion of the

in connectiorwith the crime specified in sufllm), or if no such h .
chargeshave been filed, none may be filed period of the agreement, unless prosecution has been resumed
' ' u?derpar (e).

(4) Consento a deferred prosecution under this section is no . _
anadmissiorof guilt and the consent may not be admitted in evi (2) Any written admission under suf) (b) and any state

dencein a trial for the crime specified sub.(1m), except if rele mentrelatingto the crime under suftl) (intro.) made by the per

vantto questions concerning the statute of limitations or lack gpnin connection with any discussions concerning defepred

speedytrial. No statement relating to the crime, made by the p&ecutionor to any person involved in a program in which the
sonin connection with any discussions concering defapred  PErSOnMuSt participate as a condition of the agreement, are not

secutionor to any person involveid a program in which the per adHrE:gsll_blleggszt;l;lgfg;hglcnme.
sonmust participate & CO”q‘_Uon_Of the agreement, is admissible A judgment entered pursuant to a plea agreement withholding sentence and plac
in a trial for the crime specified in sudm). ing the defendant on probation for certaunts while entry of judgment on other
. . . countswas deferred provided the defendant committed no additional ceantes

(5) Thissection does ncpir.eclu.de use of de.ferred prpseCUt_'orgbidedby the terms of probation was not a deferred prosecution agreement subject

agreementsor any alleged violations not subject to this sectiono this section. State Wollenbeg, 2004 WI App 20268 Ws. 2d 810674 N.W2d
History: 1979 c. 11;1981 c. 88366, 1983 a. 2041987 a. 271987 a. 333.64;, 916 03-1706

1991a. 391993 a. 227262, 319, 1995 a. 343353 456, 1997 a. 35143 2003 a.

139 971.40 Deferred prosecution agreement; placement
) ) with volunteers in probation program. The court, district
971.38 Deferred prosecution program; community attorneyand defendant magnter into a deferred prosecution

service work. (1) Except as provided in 867.055 (3)the dis  agreemenfor the defendant to be placed wihvolunteers in
trict attorney may require as a condition of any deferred presegiobationprogram under ©£73.11 Theagreement must include
tion program for any crime that the defendant perform communttye requirement that the defendant comply with the csorter
servicework for a public agency or a nonprofit charitablga- unders.973.1 (1)

nization. The number of hours of work requirady not exceed  History: 1991 a. 253
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