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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.

972.02 Jury trial; waiver 972.10 Order of trial.

972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.12 Sequestration of jurors.

972.06 View. 972.13 Judgment.

972.07 Jeopardy. 972.14 Statements before sentencing.

972.08 Incriminating testimony compelled; immunity 972.15 Presentence investigation.

972.085 Immunity; use standard.

Cross—-reference: See definitions in 267.02 The verdict of a 13 member jupanelagreed to by the defense and prosecution
wasvalid. State vLedger175 Wis. 2d 16, 499 N.W2d 199(Ct. App. 1993).
972.01 Jury; civil rules applicable. The summoningf Whenthere are grounds to believe the jury in a criminal case needs protection, the

. X e . . trial court may take reasonable steps to protect the identity of potential jurors. Pre
jurors, the selection and qualifications of the juhe challenge of ventingreferences on the record to jusonames, employment, and addresses while

jurorsfor cause and the duty of the court in ¢irag the jury and providing the defense with copies tfe juror questionnaires during voir dire was
giving instructions and dischging the jury when unable to agreeN'tgé” the court discretion. State Britt, 203 Ws. 2d 25553 N.W2d 528(Ct. App.

shall be the samén criminal as in civil actions, except that s Thedefendant was not automatically entitled to a new trial when, in waiving the

805.08(3) shall not apply right to a jury trial, the trial court did not advise that a jury verdict musnaaimous.
History: Sup. Ct. Ordei67 Wis. 2d 585784 (1975); Sup. Ct. Order N@6-08  The appropriate remedy is through a postconviction motion that, as a threshold
207 Wis. 2d xv (1997). requirementmust contain an allegation that the defendant did not know or-under

Thechage as to the duty of a jury to try to reach agreement, was prispley standthe rights atissue. StateGrant,230 Ws. 2d 90601 N.W2d 8(Ct. App. 1999).
v. State 51 Wis. 2d 641187 N.W2d 810(1971). Sub.(1) applies when a defendant seeks to waive a jutyeimesponsibility phase
Reinstructiorpresenting for the first time choicts lesser included ténses not  Of a bifurcated trial. Thstate has a legitimate interest in having the decision of mental
presented in the initial instructions gifoperat all, would be a rare event, only donef€Sponsibilitydecided by a jury State vMurdock, 2000 Wi App 1738 Ws. 2d

In exceptional circumstances. Statdurmond, 2004 W1 App 42,70 Ws. 2d 477 304 617 N.W2d 175 . . N
677N.W.2d 655 03-0191 To prove a valid jury trial waiverthe circuit court must conduct a colloquy

designedo ensure that the defendant: 1) made a deliberate choice, absent threats or
s . . . . promiseso proceed without a jury trial; 2) was aware that a jury trial consists of
972.02 Jury trial; waiver. (1) Except as otherwise providedpanelof 12 people that mustree on all elements of the crime e, 3) was aware
in this chaptercriminal cases shall be tried by a jury selected a?th in a court Lrial f,he juggﬁ \rl\]/illdmake ahdecision 8n Whethﬁotge or she is ﬁuilty |
i i i i i+of the crime chayed; and 4) had enough time to discuss the decision with counsel.
prescribedn s.805.08 unless the defendant waives a jury in writd e Cam derson. 2002 Wi 249 Ws. 30 586638 Nw2d 301
Ing or by.Statement in open court or unde¥&.08 (2) (b)on the If a defendant waives the right to a jury trial anddineuit court fails to conduct
record,with the approval of the court and the consent of the staaeolll_%quy_wnhbthe gefert\ﬁant reggrdAng the Wﬁmwey{vmg rtcourﬂ:é:]y Ir:jot find,
: s .a valid waiver based on the record. As a remdtlg circuitcourt must hold an evi
(2) At any t_lme t_)gfore the verdict in a fglony case, the part@étiaryhearing on whether the waiver was knowiimgelligent, and voluntarylf
may stipulate in writing or by statement in open court, on thgestate is unable to establish ¢igar and convincing evidence that the defendant
i i i owingly, intelligently, and voluntarily waived a jury trial, the defendant is entitled
I’ECOFd,WtI;[h tf|1e apﬁroval of thehcourt' that.tfzje jury shall con5|sr§ B mea wial State.Anderson, 2002 WI 249 \Ws. 2d 586638 N.W2d 301
anynumber less than 12. If the case misdemeanor case, the” \yhethera defendant waived the right to have the jury determine all the elements
jury shall consist of 6 persons. of the crime or only some of them and whether the defendant gave up a jury trial in

. . . jey of a determination by the circuit court or stipulated to the elements, the waiver
(3) In a case tried without a jury the court shall make a geneg%ilysisis the same. Any waiver must be made personally ometterd by the

finding and may in addition find the facts specially defendant.State vHauk, 2002 WI App 22&57 Ws. 2d 579652 N.w2d 393
; ; PR If a court withholds any juror information in open court, it must: 1) findttieat
(4) No member of '[h(f,‘ grand Ju_ry Wthh found the IndICtmer]&ry needs protection; and 2) take reasonable precautions to avoid prejudicing the
shallbe a juror for the trial of the indictment. defendant.When jurors’ names are withheld, the court, atiaimum, must make
History: Sup. Ct. Orde67 Wis. 2d784 Sup. Ct. Orderl41 Ws. 2d xiii (1987);  aprecautionary statementttee jury that the use of numbers instead of names should
1995a. 427 Sup. Ct. Order Nd6-08 207 Wis. 2d xv (1997). in no waybe interpreted as a reflection of the defendagilt or innocence. State

Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial byv. Tucker 2003 W1 12259 Wis. 2d 484657 N.W2d 37400-3354
jury may be made by telephone uptbe defendars’ request, unless good cause to Thereis no constitutional right to waive a jury and be tried by a judge. A prosecu
the contrary is shown. [Re Ordefesftive Jan. 1, 1988] tor’s decision to withhold consent to a defendantquested waiver of the right to a
Judicial Council Note, 1996:This proposal change&tawn” to "selected”  Jury trial is not reviewable. A trial court need not justify its refusal to apptlowe
wheneven statute refers to choosing jurors or prospective jurors, for statutory unifgf@iver. State vBurks, 2004 WI App 1268 Ws. 2d 747674 N.W2d 64003-0472
mity. [Re Order dEctive 7-1-97] Waiverof jury in Wisconsin. 1971 WLR 626.

A defendant could claim that his waiver of a jurhen the record was silent as to

acceptancévy the court and prosecution, made his subsequent jury trial invalig- i i i
Spillerv. State 9 Wis. 2d 372182 N.W2d 242(1971). 972.03 Peremptory challenges. Each side is entitled to

A defendant can waive a jury after the state has completed itsiasix v. State, 0n|Y_4 peremptory Ch_a”enges except as otherwise_ pr_ovi(k:disin
50 Wis. 2d 368184 N.w2d 189(1971). section. When the crime chged is punishable by life imprisen
A defendant who demanded a jury trial cannot be held to have waived it by parfgient, the state is entitled to 6 peremptory challengesthad

g’;‘gtg%_'“C?etvr;‘;;?,;‘})eva‘;?g;g‘ggfg;if@;@zggaﬁ%_f°f the first time on apPegufandants entitled to 6 peremptory challengesthére is more

A record demonstrating the defendamtillingnessand intent to waive a jury must thanone defendant, the court shall divide ¢thellenges as equally
be established before accepting a waivéirueger v State 84 Wis. 2d 272267  aspracticable among them; and if their defenses are adverse and
N-%Zd 602(1978). o __ thecourt is satisfied that the protection of their rights so requires,
edefenses participation in anisdemeanor court trial, without objection, did not, L
constitutewaiver of a jury trial. State Woore,97 Wis. 2d 669294 N.w2d 551(Ct.  the court may allow the defendaraslditional challenges. If the
App. 1980). crime is punishable by life imprisonment, the total peremptory

Thecourt abused its discretion in disajiag an ill juror during deliberations with challengesallowed the defense shall nexceed 12 if there are
outmaking any record as to the circumstances of the dgelzand without counsel . L
beingpresent. Unless the defendant consents, it is reversible error for the sabrt toonly 2 defendants and 18 if there are more than 2 defendants; in

stitutean alternate juror for a regular juror after jury deliberations have begun. Statherfelony cases 6 challenges if there are only 2 defendants and

e i CTICTOES I here are more han 2. I misdemeanor cases, the
showing that granting the withdrawal would substantially delay or impede the cagéte's entitled to 3 peremptor(;lnallenges and the defendant is

of justice. State.\Cloud,133 Ws. 2d 58393 N.W2d 129(Ct. App. 1986). entitled to 3 peremptory challenges, except that if there are 2
A waiver of a jury trial must be madhy an afirmative action of the defendant; defendantsthe court shall allow the defense 4 peremptory-chal

neithercounsel nor the court may waive it ive defendarg’behalf. If the defendant ;
hasnot personally waived the right, the proper remedyrisw trial rather than a pest Ienges'and if there are more than 2 defendatits, court shall

convictionhearing. State.\Livingston,159 Ws. 2d 561464 N.W2d 839(1991).  allow the defense 6 peremptory challenges. Each side shall be
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allowed one additiongdleremptory challenge if additional jurorsaccidentscene in assessing evidence produced at trial. American Familynistut.

areto be selected under@72.04 (l) Co. v Shannon120 Ws. 2d 560356 N.W2d 175(1984).

(lglgl%ory: 1983 a. 2261995a. 427 Sup. Ct. Order Nd®6-08 207 Wis. 2d xv 972.07 Jeopardy. Jeopardy attaches:
Judicial Council Note, 1983:This section is amended hijtowing one additional (1) In a trial to the court without a jury when a witness is

peremptorychallenge when additional jurors are to be impaneled. This approximaiggorn:

theright of each side under prior s. 972.05 to one additional peremptory challenge ! . . . .

for each alternate jurorSince abolition of the concept of “alternate” jurors permits  (2) In a jury trial when the selection tife jury has been cem

the additional peremptory challenge to be made to any member of the panel, onlypr@[edand the jury sworn.

additionalchallenge is permitted. [Bill 320-S] ’ L . .
- : . ’ - M Thefederal rule that jeopardy attaches when the jury is sworn is an integral part
Judicial Council Note, 1996: This proposal change@mpaneled” to“selected 8F the guarantee againjst d%ubI)é jeopar@yist v Bretz,J43¥ U.S. 281978). gralp
mﬂgn[er\\,/ g rgrséaetrué%::%f\tlaés;?lc_%o;?]sm Jurars or prospective jurors, for statutory unifi NOTE: See also the notes to Article section 8 of the Wsconsin constitution.

A defendanhas a heavy burden to show unlawful discrimination in a prosécuto P . . L .
peremptorychallenges. State Grady 93 Ws. 2d 1 286 N.W2d 607(Ct. App. 972.08 Incriminating testimony compelled; immunity.
1979). . ‘ _ A . (1) (a) Whenever any person refuses to testify or to produce
A party defending against an allegation that peremptory strikes were usksd for books,papers or documents when required to do so before any

criminatoryreasons must fefr something more thanbald statement that other rRon ; ; ; e
prohibitedfactors were considered. Themeist be a showing that there is a nexugrand]uryl Ina proceedlng under 868.260r at a prellmlnary

betweerlegitimate factors and the juror who was struck. Stalagadowsky209 examinationgcriminal hearing or trial for the reason that the testi

Wi/i'nngggﬁ?cgu\ﬁﬂc}ﬁg(g\féﬁﬂfﬁ ;gcgi)rz:)ﬁit caudétermination thatarospee mony or evidence reqUired of him or her may tenihwiminate
tive juror can be impartial only if the jurarbias is manifest; not where there Is a reah|m or her or subject him or her to a forfeiture or pendty per

sonablesuspicion of bias. The test for manifest bias is stated. Staeeren219 sonmay nevertheless be compelled to testify or produce the evi

Wis. 2d 481579 N.w2d 654(1998). But se&atev. Faucher, 227 Ws. 2d 700596 i istri
N.W.2d 770(1999) for a review of this case to apply new terminology regajaiing denceby order of the court on motion of the district attornbip

bias. personwho testifies or produces evidence in obedience to the
Veteranjurors cannot be removed solely on the basis of having served as jurore@mmandof the court in that case may be liable to any forfeiture

asimilar case, but must be shown to have exhibited bias in the case they are c ifvi i i
to hear It was error for the trial court not to strike 5 potential jurors who had serva(keﬂenalty for oron account of testlfylng or producmg evidence,

on a prior case in which the same defense was used when the jurors expresseg)%ﬂo person may bexempted from prosecution and punishment

tzhde%vaoggjsnﬁt Vg\)/igg ;gg?lugsg%c)msideration to the defense. Steteman,227 Ws.  for perjury or false swearing committed in so testifying.
A defendant is not entitled to a new trial when both the prosecutiodededse (b) Theimmunity provided under paa) is subject to the

aregiven an equal number of peremptory strikes, even if the number is less than pestrictionsunder s972.085

videdfor by statute. State #rickson227 Ws. 2d 758596 N.W2d 749(1999). : B : ;
Thereis no automatic disqualification of potential jurors who have been convicted (2) Whenevera witnessattending in any court trial or appear

of crimes. The erroneous dismissal of a prospective fararause does not consti  INg before any grand jury or John Doe investigafails or refuses

tutean additional peremptory challenge flbe moving party; it is an error subject to without just cause taomply with an order of the court under this
L‘f;‘;,;*_"f;gg;@ analysis. State Mendoza227 Ws. 2d 838596 N-W2d 736(Ct. g tinnto give testimony in response to a question or with respect

Peremptorychallenges may not be exercised, and therefore not changed, aftethé@ny mattgrthe court, uposuch failure or refusal, or when such
parties have accepted the jugyen if the jury has not yet been sworn. Stalewt  fajlure or refusal is duly brought to its attention, may summarily

telle, 2000 WI App 10,235 Wis. 2d 91612 N.w2d 356 - : . . .
Thetrial courts failure to remove a potential juror who was objectively biasecf,)rderthe witness confinement at a suitable plasetil such time

forcing the defendant to strike the potential juror with a peremptory strike allow@sthe witness is willing to give such testimony or until such trial,

underthis section, did not require a new trial when the defendant received a fair tr@}andjury term or John Doe investigation is concluded but in no
The harmless error test under s. 805.18 (2) is applicafifge v. Ramos, 211 Wis. . . X .
2d12is overtuned. State kindell, 2001 W1 108245 Ws. 2d 689629 N.wizd 223~ caseexceeding one yeaiNo person confined under this section

Equalprotection precludes a prosectsanse of a peremptory challenge to excludéshall be admitted to bail pending the determination oéppeal

pot?ntitaljurlors S{gletly by reason mﬁtl:ed Q tt)?riminal d?{ﬁn,dam can hra{ﬁe the eqttiﬁtaken by the person from the order of confinement.

protectionclaim that jurors were excluded because of their race, whether or not thergjisiory: 1979 ¢. 2911989 a. 1221993 a. 98486,

'5’ réaclll%l&dleln;ltg ?@”ggl}hflggfl‘e)”%i”é g?s‘ttgz;)éﬂu‘gggt&rgi7g%‘ﬂgm;"ggg Orderinga witness who has begranted immunity to answer questions does not
=y Vi p A j o thb e violate the constitutional right against self incrimination. StaBlake,46 Ws. 2d

L. Ed. 2d 691986) for a process for evaluating a claim that race was thbasite 386, 175 N.W2d 210(1970).

for a perempiory challenge. Theprosecutor is required to move that witnesses be granted immunity before the
v glgggﬁ:;%axsfge [gmsp]t;tl) rﬁ Ssmli%? ?5% t?_arlrzbézl tgg ggilglg%otectlon clause. ‘]'E'B'courtcan act. The trial counias no discretion to act without a motion and a defendant
. i = T : cannotinvoke the statute. Elam 8tate 50 Ws. 2d 383184 N.W2d 176(1971).

. . An order by a judge to compel a witness in a John Doe proceeding to testify after
972.04 Exercise of challenges. (1) The number of jurors arefusal on the ground of self-incrimination mustdome in open court. State ex

selectedshall be prescribed in 856.06 (2) (apr(am), whichever rel. Newspapers, Inc. Circuit Court,65 Ws. 2d 66221 N.W2d 894(1974).

is applicable unless a lesser number basn stipulated and n considering whether to move for immunity for a witness, a prosecutor should
! " considerthe duty to not merely convict but to seek impartial justice and should not

approvedunder s972.02 (2)or the court orders that additionalhesitate to move fammunity on the ground that the testimony thus elicited might

jurorsbe selected. That numbetus the number of peremptoryexoneratehe defendant. PetersState;70 Ws. 2d 22233 N.W2d 420(1975).

i i initi Sub. (2) does not apply to preliminary proceedings. Std@nzales172 Ws.
challengesavailable to all the partieshall be called initially and A 576493 N-W20 410(CL App. 1095).

maintainedin the jury box by calling others to replace juro_r§ This section does not prevent a district attorfreyn entering into a nonprosecu
excusedor cause until aljurors have been examined. The partien agreement prior to filing chges in exchange for informationarcriminal inves

shall thereupon exercise in their ordée state beginning, the YRR e e Lo o on dbtsion must make a
peremptorychallenges available to them, and if any party dec"”?£stamial evidentiary showing that the government intended to distort the judicial

to challenge, the challenge shall be made by the clerk by lot. fact-finding process. “Stuart @agnon614 F Supp. 2471985). o
(2) A party may waive in ad_vance any or all of its peremptoryNOTE: See also the notes to Article section 8 of the Wsconsin constitution.
challengesand the number of jurors called pursuant to ¢lp. g72 g5 Immunity; use standard. Immunity fromcriminal
shallbe reduced by this number or forfeiture prosecution under sk3.35 17.16(7), 77.61 (12)
( gl;gst)ory: 1983 a. 2261995 a.. 427Sup. Ct. Order No®6-08 207 Ws. 2d xv 93.17 111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)
1997). ot h - : : - :
Judicial Council Note, 1983:Sub. (1) is amended by allowing the court to orded 95.048 196.48 551.56 (3)553.55 (3)601.62 (5) 767.47(4),
thatadditiogal jllJ)rorls be impe&neleld. bTI;efsg!]Z? of tl?e‘pa_nel i% tl;en Leduced toI theda[®85.15 885.24 885.25 (2) 891.39 (2) 968.26 972.08 (1)and
riate number ot immediately befofenal submission if that has not alrea ; ; ;
gccurredthroughydeath or discrggofajurur See s. 972.10 (7), stats. Abolition 0); 979.07(1) and Ch'7_69’ prowdes_ 'mmun_lty only from the use of
the concept of “alternate” jurors is intended to promote an attentive attitude and a ¢ie compelled testimony or evidence in subsequent criminal or
legial relationship among all jurors. [Bill 320-S] o _ forfeiture proceedings, as wedls immunity from the use of evi
Guaranteesf open public proceedings in criminal trials include voir dire examingjancederived from that compelled testimony or evidence.

ti f potential . Press-Enterprise CS ior Court of Calt64 U.S. 501 )
(Ifgés‘%.po ential jurors. Press—Enterprise uperior Lourt 0 History: 1989 a. 1221995 a. 225400, 1997 a. 35

972.06 View. The court may order a view by the jury 972.09 Hostile witness in criminal cases. Wheretesti
Thetrial court, sitting as the trier of fact, committed an error of law in making armony Qf a WltneS$t a.ny.prellm_lnary examlnatlon’ hea”ng or trial
relying on an unrequested, unannounced, unaccompanied and unrecorded view Bia@ Criminal action is inconsistent with a statemrgviously
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madeby the witness, the withess may be regarded as a hostile @l a witness at the trial shall be made or givethéf sole basis
ness and examined as an adverse witness, and the party proddieiguch instruction is the fact the name of the witness appears
the witness may impeach the witness by evidence of such prigrona list furnished pursuant to%71.23 Counsel, or the defend
contradictorystatement. When called by the defendant, a lavantif he orshe is not represented by counsel, shall specify and
enforcemenbfficer who was involved in the seizure of evidencstatethe particular ground on which the instruction is objected to,
shallbe regarded as a hostile witness and may be examiaed asndit shall not be stitient to object generally that the instruction
adversewitness at any hearing in which the legality of such saloesnot state the layor is against the lawbut the objectioshall
zuremay properly be raised. specify with particularity how the instructiois insuficient or
History: Sup. Ct. Order59 Wis. 2d R1, R6 (1973993 a. 486 doesnot state the law or to what particular language there is an

Thedefendant was not prejudiced by receipt in evidence of a hostile state ‘S’imeﬁf)jection All objections shall be on the record. The court shall
entirestatementather than only those portions she acknowledged at trial, for while y ’

prior inconsistent statements may not be introduced until they have been read t(p_er;V'dethe jury with one complete set of written instructipns
witnessin order that the witness may explain the contradiction, it appeared thertein viding the burden of proof and the substantive law to be applied
theunread portion ofhe statement was not inconsistent with the witness’ testimoqex% he case to be decided

at trial, but would have been objectionable as hearsay if such objection had b |T1 : : . .

made. When the question is raised as to the propriety of use of a prior inconsistent(6) In closing agument, the state on the issue of guilt and the

statemenbdf a witness, and requeastmade for hearing outside the presence of th i hili
jury, the more appropriate procedure is to excuse the Bujlock v State53 Wis. fiefendanton the issue of mental responsibility sfaimmence

2d'809 193 N.W2d 889(1972). andmay conclude the gument.
This sectiordoesnot forbid the use of prior inconsistent statements of a witness (7) If additional jurors have been selected unde72.04 (1)

assubstantive evidence when no objection is made by counsel. There is no dut : . . i
thetrial court to sua sponte reject the evidence or to instruct the jury that the evideé&.ﬂthe number remains more thauired at final submission of

is limited to impeachment. Irby. Gtate 60 Ws. 2d 31, 210 N.W2d 755(1973).  the cause, the court shall determine by lot which jurors shall not
participatein deliberations and disclg them.
972.10 Order of trial. (1) (a) After the selectionf a jury History: 1979 c. 1281981 c. 3581983 a. 226Sup. Ct. Order130 Ws. 2d xi

i i i (1986);1993 a. 4861995 a. 387Sup.Ct. Order No96-08 207 Wss. 2d xv (1997).
the court shall determine if the jurors megke notes of the pro Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of the

ceedings: jury panel to the proper number immediately prior to final submission afatinge.
1. If the court authorizes note—taking, the court shall instrugnneedegurors must be determined by btd these may not participate in delibera

: . . tions. State vLehman,108 Wis. 2d 291(1982). [Bill 320-S]
thejurors that they may make written notes of meceedmgs' Judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminary

exceptthe opening statements and closinguanents, if they so instructionsmay include the elements of anjesfse chaged, what constitutes evi
desireand that the court will provide materials for that purpose d¢nceand what does not, guidance regarding the burden of proof and the credibility

they so request The court shall stress the confidentiality of tﬁf itnesses, and directions not to discuss the case until deliberations begin.
’ he state need not introduce evidence obafession until after defendant testifies

notesto the jurors. The jurors may refer to their notes during thgy gives contradictory testimongmeenv. State51 Wis. 2d 175186 N.W2d 206
proceedlngand dE|Ibeer|0n. The notes may th be the basis f_0$ub.(5) is amended trequire that the court provide the jury one written copy of
or the object of any motion by any partjfter thejury has rep itsinstructions regarding the burden of proof. [Re Orde7efl-86]

deredits verdict, the court shall ensure that the notes are prom%tﬂhetrial court did not err in failing to declare a mistrial becausesttement made
he prosecutor in closinggument, challenged as improper allegedly because he

collectedand destroyed. expressedhis opinion as to defendasjuilt, when it neither could be said that the

i —taki tementvas based on sources of information outside the record, nor expressed the
2. If the court does not authorize note-taking, the court shgr%secutor’s:onviction as to what the evidence established. StdeGee52Wis.

statethe reasons for the determination on the record. 2d 736 190 N.W2d 893(1971).
(b) The court may give additional preliminary instructions to No potential coercion was exerted by the trial court in its statement made to the jury

i i ; i ; ; ; questingt to continue its deliberations for the next Hadtir or hourand if not then
assistthe jury In underStandmg Its dUty and the evidence it W%reedpvernight hotebrrangements would be made. ZiegleBtate 65 Wis. 2d

hear. The preliminary instructions may include, without limita 703 223 N.w2d 442(1974).
tion, the elements of any fehse chaged, what constitutes evi  An objection to jury instructions wiliot be waived when the instructions misstate
denceand what does not, guidance regarding the burden of prégfaw. Randolph vState83 Ws. 2d 630266 N.W2d 334(1978).

ibili i i i i the defendant moves for dismissal at the close of thesstaise and then pres
andthe credibility of witnesses, and directions not to discuss tQ sevidence, the appellate court will consider all evidence of guilt in ruling on a

caseuntil deliberations beginThe additional instructions shall bemgtion. State'vGebarskig0 Ws. 2d 754280 N.w2d 672(1979).
disclosedo the parties before they are given and either party ma refusal to give a jury special instructions on identification was not an abuse of
objectto any specific instruction or propose instructions of its owiscretion. Hampton.\State92 Ws. 2d 450285 N.w2d 868(1979).
to be given prior to trial. Controlof the content and duration of closing@ament is within the discretion of
) . ) o thetrial court. State.vStawicki,93 Ws. 2d 63286 N.W2d 612(Ct. App. 1979).
(2) In a trial where the issue is mentaisponsibility of a A special instruction need not be given because a witness has been granted immu
defendantthe defendant may make an opening statement on soigh Linse v State 93 Ws. 2d 163286 N.W2d 554(1980).

issueprior to the defendarst’ofer of evidence. The state may. A defendant who chose to be represented by counsel had no right to address the
) . . C 'u{y personally in closing guments. Robinson. \Btate,100 Ws. 2d 152 301

makeits opening statement on such issue prior to the defeadah,W,2d429(1981),

offer of evidence or reserve the right to make such statement until defendant is entitled to an instruction on a valid theory of defense if the instruc

afterthe defendant has rested. tion is supported by the evidence and is relevant to the to the issue being tried. It was
. . . noterror to refuse to give an instruction regarding the defersddnetory of defense

~ (3) Thestate first diers evidencen support of the prose€u relatingto the legal basis for the motive of a witness whoneis defendant. State

tion. The defendant magffer evidence after the state has rested.Dean,105 Ws. 2d 390314 N.W2d 151(Ct. App. 1981).

If the state andefendant have fefred evidence upon the original Unlessthe defendant consents, it is reversible error for the court to substitute an

casethe parties may then respectivelyfaf rebuttal testimony i‘gg”‘w;‘;?‘z‘[;"zg"{Szrf%,“_'f,‘v’ggrg‘f;?;g”g)‘_’e"be’a“"“s have begun. Stateshman,

only, unless the court in its discretion permits them feraévi Underthe separation of powedectrine, ss. 805.13 (4), and 972.10 (5) require sub
denceupon their original case. missionof written instructiongo the jury on the substantive law but do not require

, . automatic reversal when the trial court fails to do so. Instructions on the burden of
(4) At theclose of the state’case and at the conclusion of th@roof and presumption of innocence are procedural, not substantivéniatatter

entirecase, the defendant may move on the record for a dismisgie., B.111 Wis. 2d 175330 N.W2d 584(1983).

(5) When the evidence is concluded and the testimony closg ’_‘gggg“oe(’fggsé;f‘c“ons are upheld. State Saternus127 Ws. 2d 460 381

if either party desires special instructions to be given to the juryrme court must inform counsel of changes it makes to jury instructions following
theinstructions shall be reduced to writing, signed by the party @rinstructions conference. Statekuntz, 160\Wis. 2d 722467 N.W2d 531(1991).
his or her attorney and filed with the clerk, unless the court other Underrare circumstances, a jury instruction creating a conclusive presumption
wise directs. Counsel for the parties, or the defendant if he or %%ggﬁ?ﬁ;@g‘f&gg‘lﬁ’_'me may be harmless erBtate vKuntz, 160 Ws. 2d
is without counsel, shabe allowed reasonable opportunity t0 |nstructionalrulings are to be made at the close of the evidence. A party is
examinethe instructions requested and to present ajukdnthe entitledto a mid-trial advisory ruling on whether an instruction will be givéach

iacti ; iacti ; ; aruling, if given, is nonbinding and not subject to appeal. SteBeln,193 Ws.
court objections to the adoptiaor rejection of any instructions 8! 3"46 o iven, is 1(CIb'A‘:)'p 199%) bj ! fn,193 W
requeSt,ed)y counsel. The C.OUI’t Sh,a” advise ,the partlgs of theTheright to counsel includes the right to make a closing summary of the evidence
instructionsto be given. No instruction regarding the failure t trier of fact. Herring vNew York, 422 U.S. 8531975).
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Absentan overriding interest articulated in findings, a criminal trial must be open @, Prior to the childs 12th birthday; or
to the public. Richmond Newspapers, IncVirginia, 448 U.S. 5551980). . . . . . —
NOTE: See also the notes to Article section 7 of the Wisconsin constitution. b. Priorto the child$ 16th birthday and, in addition to its find

ing under subdl., the court finds thahe interests of justice war

972.11 Evidence and practice; civil rules applicable. rantthat the chilc_lé testimony beaken.in a room other than the
(1) Exceptas provided in sub$2) to (4), the rules of evidence courtroom and smultaneoqsly_ teIeV|se_d in the courtroom by
andpractice in civil actions shall applicable in all criminal pro  Meansof closed—circuit audiovisual equipment.
ceedingaunless the context of a section or rule manifestly requires (b) Among the factors which the court may consider in deter
adifferent construction. No guardian ad litesed be appointed mining the interests glistice under pa¢a) 2. b.are any of the fel
for a defendant in a criminaktion. Chapter885to 895 except lowing:
$5.804.02t0804.07and887.23to 887.26 shall apply in all crimi 1. The childs chronological age, level of developmend
nal proceedings. capacityto comprehend the significance of the events and to

(2) (@) In this subsection, “sexual conduct” means any conerbalizeabout them.
ductor behavior relating to sexual activitiebthe complaining 2. The childs general physical and mental health.

witness,including but not limited to prior experience of sexual 3. \whether the events about which the child \taitify
intercourse or sexual contact, use of contraceptives, livingonstitutedcriminal or antisocial conduct against ttield or a
arrangemenand life-style. personwith whom the chilchad a close emotional relationship
(b) If the defendant is accused of a crimmer s940.225 and,if the conduct constituted a battemy a sexual assault, its
948.02 948.025 948.05 948.060r 948.095 any evidence cen durationand theextent of physical or emotional injury thereby
cerningthe complaining witnessprior sexual conduct or opin caused.
ionsof the witness prior sexual conduct and reputation gsrtor 4. The childs custodial situation and the attitude of other
sexualconduct shall not be admitted into evidence during thguseholdnembers to the events about which the child will tes
courseof the hearing or trial, nor shall any referetwsuch con tify and to the underlying proceeding.
ductbe made in the presence of the jexcept the followingsub 5. The child’s familial or emotional relationship to those
jectto s.971.31 (1) o ) ’ _involvedin the underlying proceeding.

1. Evidence of theomplaining witness’past conduct with g The childs behavior at or reaction to previous interviews
the defendant. o _ concerning the events involved.

2. Evidenceof specific instances of sexual conduct showing 7. whether the child blames himself or herself for the events
the source or origin of semen, pregnarmydisease, for use in jnyglved or has ever been told by any person not to distese;
determiningthe degree of sexual assault or the extent of iy \yhetherthe childs priorreports to associates or authorities of the
fered. eventshave been disbelieved or not acted upon; and the child’

3. Evidence of priountruthful allegations of sexual assaulsubjectivebelief regarding what consequences to himself or her
madeby the complaining witness. self, or persons with whom the chilths a close emotional rela

(c) Notwithstanding $901.06 the limitation on the admission tionship,will ensue from providing testimony
of evidence of or reference to the prior sexual conduct of the com 8. Whether the child manifests bas manifested symptoms
plaining witness inpat (b) applies regardless of the purpose of thgssociatedvith posttraumatic stress disorder or other mental dis
admissionor reference unless the admissisnexpressly per orders,including, without limitation, reexperiencing the events,
mitted under par(b) 1, 2. or 3. fear of their repetition, withdrawal, regression, guilt, anxiety

(d) 1. Ifthe defendant is accused of a crime und#®225 stressnightmares, enuresis, lack of self-esteem, mood changes,
948.02948.025948.05948.060r948.095 evidence of the man compulsivebehaviors, school problems, delinquengantisocial
ner of dress of the complaining witnesdlze time when the crime behavior,phobias or changes in interpersonal relationships.
occurredis admissible only if it is relevant to a contested istue 9. The number of separate investigative, administrativa
trial and its probative value substantially outweighs all of the fgudicial proceedings at whiclthe childs testimony may be
lowing: required.

a. The danger of unfair prejudice, confusion of the issues or (om) If a court orders the testimony of a chilcb®taken under
misleading the jury par.(a), the court shall do all of the following:

b. The considerations of undue delasaste of time or need 1. To the extent it is practical and subject t®$2.10 (3)
lesspresentation of cumulative evidence. schedulehe testimony on a date when the clsildcollection is

2. Thecourt shall determine the admissibility of evidencékely to be fresh and at a time of day when the chitdiegy and
undersubd.1. uponpretrial motion before it may be introducecgttentionspan are likely to be greatest.
attrial. 2. Provide a room fothe child to testify from that provides

(2m) (a) Ata trial in any criminal prosecution, the court mayadequateprivacy freedom from distractions, informality and
onits own motion or on the motion of any parwyder that the tes “comfortappropriate to the chils'developmental level.
timony of any child witness be taken in a room other ttren 3. Order a recess whenever the ggecomfort or attention
courtroom and simultaneously televised in the courtroom bgpanof the child or other circumstances so warrant.
meansof closed-circuit audiovisual equipment if aff the fot 4. Determine that the childnderstands that it is wrong to tell
lowing apply: alie and will testify truthfully if the childs developmental level

1. The court finds all of the following: or verbal skills are such that administration ofoaith or dirma-

a. That thepresence of the defendant during the taking of tf@n in the usual form would be inappropriate.
child’s testimony will result in the child sigring serious emo 5. Before questioning by the parties begins, attempt to place
tional distress such that the child cannot reasonably communic#te.child at ease, explain to the child the purpose of the testimony

b. That taking the testimony of the child in a room othen ~andidentify all persons attending.
the courtroom and simultaneously televising the testimortign 6. Supervise the spatial arrangements of the room and the
courtroomby means of closed—-circuit audiovisual equipment i§cation,movement and deportment of p#irsons in attendance.
necessaryo minimize the trauma to the child of testifying in the 7. Allow the child totestify while sitting on the flopon a plat
courtroomsetting and to provide a setting more amenable form or on an appropriately sized chair while moving about the

securingthe child witness uninhibited, truthful testimony roomwithin range of the visual and audio recording equipment.
2. The trial in whichthe child may be called as a witness will 8. Bar or terminate the attendance of any person whose
commence: behavioris disruptive or unduly stressful to the child.
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(c) Only the following persons may be preserihi@ room in Sub.(2) requires exclusion of testimony of a victnpossible prior sexuabnduct

: S e iy : . althoughwhen thealleged victim is an 8-year old child, physical evidence of sexual
which the child is giving testimony under péa): contactmay create an unjust inference ttrat sexual contact was by sexual assault.

1m. Any person necessary to operate the closed-circlitnterestof Michael R.BL75 Ws. 2d 713499 N.W2d 641(1993).
audiovisualequipment Thatthe complaining witness in a sexual assault case had previously consented to
' . . .sexual intercourse has virtually no probative value regarding whether she consented
2m. The parents of the child, the guardian or legal custodiarsexual intercourse under the use or threat of violence. Shieimann179 Wis.
of the child orif no parent, guardian or legal custodian is availabkg 687 508 N.w2d 54(Ct. App. 1993).

.- s Whenthe state questioned an alleged rapist about the \satmative to lie it did
orthe legal custodian is an agenogye individual whose presencenotopen the door for admissiarfi evidence of prior acts of consensual sex. State v

would contribute to the welfare and well-being of the child.  Jackson216 Ws. 2d 646575 N.W2d 475(1998).

: idenceregarding prior sexual assault by a 3rd party does not fall within one of
3m. One person designated by the attqrney for the _State gg.atutory exceptions. THRulizzano test is applied. State Rodson219 Ws. 2d
approvedby the court and one person designated by either 80 N.W2d 181(1998)

defendanbr the attorneyor the defendant and approved by the Not all comparison testimony thah alleged sexual assault victnivehavior was
court consistentwith that of child sexual assault victims opens the door to cross—

) ) . ) examinatiorabout the alleged victimsexual behavior prior to the alleged assault.
(3) () Ina prosecution under@40.22involving  therapist Stéll'ﬁsvsDeL::rt]ilgrg'pzrg?ezcysvIcégnzggmﬁgzv?/i%%zggg m'\gvezfugllzéssault cases from being

anda patlent_or Cl'e_nt’ ev'denc_e c_)f the patlsn_t’ clients personal questionedabout sexual conduct, but a fatdeage of sexual assault is not sexual

or medical history is not admissible except if: conduct. Redmond vKingston,240 F3d 590(2001).

: ; ; ior Untruthful Allegations Under W§consins Rape Shield Law: W Those
1. The defendant requests a hearing prior to trial and makigSscome Back to Hauntou? Berry 2002 WLR 1237,

an ofer of proof of the relevancy of the evidence; and
2. The court finds that the evidenceetevant and that its pro 972.12 Sequestration of jurors. The court may dire¢hat
bativevalue outweighs its prejudicial nature. the jurors sworn be kept together or be permitted to separate. The
(b) The court shall limit the evidence admitted under@ér Ccourtmay appoint an &iter of the court to keep the jurors together
to relevantevidence which pertains to specific information ogndto prevent communication between the jurors and others.
examplesof conduct. The coud’order shall specify the informa :I'lstofyi t1h98‘7 a-t731991 ftl ?(’19 o its deliberat ed a rebuttabl
o H H H H owin e Jul 0 separate during Its aeliberations created a rebuttable presum
tion or conduct that is admissible and no oteeidence of the ;o Drejudice. State Halmo, 125 Ws. 2d 369371 N.W2d 424(Ct. App. 1988)
patient’s or clients personal or medicahistory may be

introduced. 972.13 Judgment. (1) A judgment of conviction shall be
(c) Violation of the terms of the order is grounds feniatrial ~ enteredupon a verdict of guilty byhe jury a finding of guilty by

but does not prevent the retrial of the defendant. the court in cases where a jury is waived, or a plea of guilty or no
(3m) A court maynot exclude evidence in any criminal actioreontest.

or traffic forfeiture action for violation of $346.63 (1)or (5), or (2) Exceptin cases where cB75is applicable, upon jadg

alocal ordinance in conformity with 846.63 (1)or (5), on the mentof conviction the court shall proceed under @3 The
ground that the evidence existedvaas obtained outside of this court may adjourn the case from time to time for the purpose of
state. pronouncingsentence.

(4) Uponthe motion of anyarty or its own motion, a court  (3) A judgment of conviction shall set forth thkea, the ver
may order that any exhibit or eviderioe delivered to the party dict or finding, the adjudication and sentence, and a finding as to
or the owner prior to the final determination of the action or prehe specific number of days for whickentence credit is to be

ceedingif all of the following requirements are met: grantedunder s973.155 If the defendant is acquittgddgment
(a) There is a written stipulation by all the parties agreeing $hall be entered accordingly
the order (4) Judgmentshall be in writing and signed by the judge or
(b) No party will be prejudiced by the order clerk.
(c) A complete photographic or othezcord is made of any ~ (5) A copy of the judgment shall constitute authority for the
exhibitsor evidence so released. sheriffto execute the sentence.
History: Sup. Ct. Orde59 Ws. 2d R1, R7 (1973); Sup. Ct. OrdéF Wis. 2d 585 (6) The following forms may be used for judgments:

784(1975);1975 c. 184422, 1979 c. 891981 c. 143s.1, 2; 1983 a. 16449, 1985

a.275 1987a. 332s.64; 1993 a, 1697, 227, 353 1995 a. 4561997 a. 3191999 > TATE OF WISCONSIN

a. 1852001 a. 16 County
Writing about sexual desires or activities was not itself prior “sexual conduct.” TJ1e

victim's notes expressing sexual desires and fantasies were, therefore, admisaike:- COUIt

Statev. Vonesh 135 Wis. 2d 477401 N.W2d 170(Ct. App. 1986). The State of W¢consin
Erroneously admitted and false testimony of a victim that she wagia atrthe

time of a disputed assault so pervasivefgated the trial that the issue of consentwas ~ VS.

notfully tried. State vPenigar139 Ws. 2d 569408 N.W2d 28(1987). ....(Name of defendant)
Sub.(2) (b), the rape shield lawars, with 2 narrow exceptions, evidence of all

sexualactivity by a complainant not incident to the alleged assault. Statdnud, UPONALL THE FILES, RECORDS AND PROCEEDINGS,

14%\1?219?:%&2&3;32r’:gtvtllizc?lag%?.sgggatgfg% powers doctrine. Shkaitehell IT IS ADJUDGED That the defendant has been convicted
144Wis. 2d 596424 N.W2d 698(1988). : * uponthe defendard’ plea of guilty (not guilty and verdict of

In limited circumstances, expert testimony about the consistency of a sexgililty) (not guilty and dmd_'ng of gu'l_t)’) _(no _contest) on the....
assaulcomplainans behavior with victims of the same type of crime may fised ~ day of...., .... (year)of the crime of.... in violation of s.....; and the

for the purpose of helping the trier of fact understand the evidence to determine ?@@rthaving askedhe defendant whether the defendant has any

in issue, as long as the expert does not give an opinion about the veracity of-the
plainantsallegations. State Jenserl A7 s, 2d 240256432 N.wad 913(1988). | tHiNg to state why sentenstould not be pronounced, and no suf

This section does not on its face violate the constitutional right to present eviderfigient grounds to the contrary being shown or appearing to the
butmay in particular circumstances violate that right etablish the right to present coyrt.
otherwiseexcluded evidence, the defendamist make an t#r of proof establishing * . . .
5 factors and the court must perform a balancing test. StRigizzano155 Ws. IT IS ADJUDGED That the defendant is guilty as convicted.

2d 633 456 N.W2d 325(1990). * i i
To admit evidence of prior untruthful allegations of sexual assault undeg{2$ub. IT 1S ADJUDGED That the defendant is hereby commitied

(b) 3., the court must be able to concliden an ofer of proof that a reasonable per tO the Wisconsin state prisons (county jail of.... county) for an
son could infer that the complainant made a prior untruthful allegation. “Allegatioindeterminategerm of not more than.....

Llssréo'{‘.r\?\fgéc%e(;iozcigglalggatlons reportecptice. State \DeSantis155 Ws. 2d 774 . T IS ADJUDGED Tha’[ _the defendant is ordered to serye a
Summanjudgment does not apply to cases brought under the criminal State. blfurcated sentence consistingf .... year(s) of an_fmemem n
v. Hyndman,170 Ws. 2d 198488 N.Ww2d 111 (Ct. App. 1992). prisonand .... months/years of extended supervision.

Section805.03 authorizing sanctions for failure to comply with court orders is : ; ;
applicableto criminalactions. State.\Heyer 174 Ws. 2d 164496 N.w2d 779(Ct. IT IS ADJUDGED That the defendaistplaced in the inten

App. 1993). sive sanctions program subject to thienitations of section
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973.032(3) of the Wsconsin Statutes and the followiegndi WhenWhitmore instructionsare given, the defendant must show that the failure
tions: to move for a new trial constituteth unintentional waiver of rights. ThieserState,
""" 86 Wis. 2d 562273 N.W2d 314(1979).

*IT IS ADJUDGED That the defendant is hereby committed Judgmenentered by a state court during frendency of removal proceedings in

to detention in (the defendaﬂqblace of residence or place desigfederalcourt was void.State vCegielski,124 Ws. 2d 13368 N.W2d 628(1985).
: A courts refusal to poll jurors individuallyas reversible errorState v\Wbjtale-
natedby judge) for a term of not more than.... wicz, 127 Ws. 2d 344379 N.W2d 338(Ct. App. 1985).

*IT 1S ADJUDGED That thelefendant is placed on lifetime A written judgment of conviction is not a prerequisite to sentencing. Skitam,

SUperViSion by the department of corrections under SeCtiOW\vasr{tﬁg iijgsall;‘c;wgg \?ciilc?i?g)allfter olling the jury on its guilty verdict and
939.6150f the Wsconsin Statutes. whenone jurots responses seriously unc?ermiged tr{er{)reviousgvot)é of ,ghitty
*IT IS ADJUDGEDThat the defendant is ordered to pay a finigry’s verdict was no longer unanimous, requiring a new tfte vCartagenal 40
of $.... (and the costs of this action) VWis. 2d 59 409 N.W2d S86(CL. App. 1987).
' Thereis no error in noting dismissed chas on a judgment of convictiostate
*IT IS ADJUDGED That the defendant pay restitution to.... v. Theriault, 187 Ws. 2d 125522 N.W2d 254(Ct. App. 1994).

* i ; ; : Therewas no impropriety in a trial cowstinclusion of its parole recommendation
IT IS ADJUDGED That the defendant is restricted indris in a judgment of conviction. StateWhiteside205 Wis. 2d 685556 N.W2d 443

heruse of computers as follows:.... (Ct. App. 1996).
* i i i : M was not fatal to a conviction under sub. (1) on a plea of no contest, tafehd
The.... at... is d65|gnated as the Recepuon Center to Whéﬁ id not personally state “I plead no contest” when the totality of the facts,-includ

the defendant shall be delivered by the sherif ing a signed guilty plea questionnaire and colloguy witfjutige on the record, indi
*IT IS ORDERED That the clerk deliverduplicate original Cfégg?h intent to plead no contest. StatBwrns,226 Ws. 2d 762594 N.W2d 799
of this judgment to the shefrifvho shall forthwith executéhe No statute authorizes a clerk of cosmfice to correct a clerical errdm the sen

sameand deliver it to the warden. tenceportion of a judgment of conviction. The circuit court, and not the slefice,
X must determine the merits of a request for a change in the sentence portion of a written
Dated this.... day of...., .... (year) judgmentbecause of an alleged clerical err@tate vPrihoda, 2000 WI 12239
Wis. 2d 244618 N.w2d 857

BY THE COURT.... Undersub. (1) a judgment of convictianay not be entered if there is no guilty
Date of Ofense...., verdict, guilty finding, or guilty or no contest plea. Sub. (1) does not maredte

L of judgmentmmediately following the verdict, finding, or plea. Statéllenberg,
District Attorney..., 2004WI App 20,268 Wis. 2d 810674 N.W2d 916 03-1706
Defense Attorney.. _ _
*Strike inapplicable paragraphs 972.14 Statements before sentencing. (1) In this see

' tion:

STATE OF WISCONSIN

(ag) “Crime considered at sentencing” means any crime for

... County which the defendant was convicted and aegd—in crime, as
In.... Court _ definedin s.973.20 (19g) (k)
The State of Wéconsin (b) “Victim” has the meaning specified in950.02 (4)

Vvs. (2) Before pronouncing sentence, the court shall ask the
....(Name of defendant) defendantwhy sentence should not be pronounced upon him or
Onthe.... day of...., ... (year), the district attorney appeared i and allow the district attorneglefense counsel and defendant

the state and the defendant appeared in pesdiy... the defen anopportunity to make a statement with respeeinpmatter rele
dant'sattorney vantto the sentence. In addition, if the defendant is under 21 years

of age and if the court has not ordesepresentence investigation
UPONALL THE FILES, RECORDS ANLPROCEEDINGS unders.972.15 the court shall ask the defendant if he or she has

IT IS ADJUDGED That the defendant has been found ngken adjudged delinquemtder ch4s, 1993 stats., or c38or
guilty by the verdict of the jury (by the court) and is thereforgashada similar adjudication in any other state in the 4 years

ordereddischaged forthwith. immediatelyprecedinghe date the criminal complaint relating to
Dated this.... day of...., .... (year) the present dense was issued.
BY THE COURT.... (2m) Beforepronouncing sentence, the court shall inquire of

(7) The department shall prescribe and furnish forms to tiige district attorney whethehe or she has complied with s.
clerk of each county for use as judgments in cases where a def&@Td..095(2) and with sub(3) (b), whether any of the victims of a
antis placed on probation or committed to the custody of tiggime considered at sentenciregjuestedotice of the date, time

departmenpursuant to ch€67to 979, andplace of the sentencing hearing and, if so, whethegigitiéct
History: 1975 c. 39199, 1977 c. 353418 1979 c. 891983 a. 261438 538 1987  attorneyprovided to the victim notice of the date, time and place
a.27,1989 a. 311991 a. 391997 a. 250275, 283 1999 a. 32 of the sentencing hearing.

Thetrial court can, o motion or on its own motion, modify a criminal sentence .
if the motion is made within 90 days after sentencing. The first judgment should be (3) (a) Before pronouncingentence, the court shall deter

amendednot vacated. Hayes $tate46 Ws. 2d 93175 N.W2d 625(1970). mine whether a victim of a crime considered at sentenaiagts
A trial court must inform the defendant of the right to appeal. If it does not, the make a statement to the court. If a victim wantadke a state

gg‘;e("l%@”z';‘ay pursue a late appeal. PetersdBtateS4 Ws. 2d 370195 NW2d  mant the court shall allow theictim to make a statement in court

The court did not abuse its discretion in revoking probation, reinstating the prBF to submit a written statement to be re_ad in court. The court r_nay
sentences, and sentencing on 5 subsequiemises for a total cumulative sentenceallow any other person tmake or submit a statement under this
of 16 years when the defendant had a long reaoddnterposed a frivolous defense pgragraph.Any statement under this paragraph must be relevant
in the later trials. Lange Btate 54 Wis. 2d 569196 N.W2d 680(1972). EO thg Sepntencye P grap

Hayes does not impose jarisdictional limit on the power of a court to review a oL . o L.
sentence.State ex rel. \Afren v Shawano—Menominee County Cod4, Ws. 2d (b) After a conviction, if the district attorney knows of a victim

613 197 N.wad 1(1972). of a crime to be considered at sentencing, the district attorney shall

Following sentencing, the trial court must not only advise the defendant rigtie ; f
to appeal but also advise the defendant and defense counsel of the obligatio élkea reasonable attempt to contact that person to inform him or

defensecounsel to continue representation pending a decision as to appeal and (i Of the right to make or providestatement under pg). Any
otherc_ounsel is appointedVhitmore v State 56 Wis. 2d_706203 N.w2d 56(19_73). failure to comply with this paragraph is not a ground for an appeal
A trial judge has no power to validly sentence with a mental reservation thatdiea judgment of conviction dor any court to reverse or modify
might modify thesentence within 90 days if the defendant has profited from lmpn%- d £ s
onment,and he cannot change iamposed sentence unless new factors are prese| Ju gment of conviction.
State vFoellmi,57 Ws. 2d 572205 N.w2d 144 History: 1987 a. 271989 a. 311995 a. 771997 a. 73181, 205 1999 a. 32
A claim that the triatourt lacked jurisdiction to impose sentence because it failed A courts presentencing preparation and formulation of a tentative sentence does
to enter a judgment of conviction on the jeryerdict was not reviewable becausenot deny a defendarstright to allocution at sentencing. Stat®¥arnell, 153 Ws. 2d
it involved no jurisdictional question, and the construction of the statute was @84 450 N.W2d 524(Ct. App. 1989).
raisedby defendant in a motion for postconviction relief nor did the defendant goTheright, under sub. (2), af defendant to make a statement prior to sentencing
backto the trial court for relief as a baéis an appeal. SassS$tate63 Ws. 2d 92  doesnot apply to an extension of a placement undeinteasive sanctions program.
216N.w.2d 22 Statev. Turner 200 Ws. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295
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Denial of the defendarg'right to speak atentencing is harmless error when a lifepriate staf membersor employees of the department, agency or
sentencevithout parole is mandatanbtate vLindsey203 Ws. 2d 423554 N.W2d

215(Ct. App. 1996). personas necessary for purposes related to correctional program
~ Thegood character of a victim killed as the result of a crime is relevant in sentefding, parole consideration, care and treatment, or research.
ing. State vGallion, 2004 W1 42270 Ws. 2d 535678 N.Ww2d 197 01-0051 History: 1983 a. 1021987 a. 27227, 1991 a. 391993 a. 2131997 a. 73181,

205,283 1999 a. 322001 a. 1092003 a. 33

972.15 Presentence investigation. (1) After aconviction Thedefendant was not denied due process because the trial judge refused to order

i s . . chiatric examination and have a psychiatric evaluation included meten
the court may order a presentence investigation, except that #i%report. Hansom\iateAs Wis. 2d 203179 N.W2d 909(1970).
courtmay order an employee of the departmemiotaduct a pre It is not error forthe court to fail to order a presentence investigation, especially
sentencenvestigation only after a conviction for a felony whenthe record contains much information as to the deferslbatkground and

. . . . criminalrecord. State.\&chilz,50 Wis. 2d 395184 N.W2d 134(1971).
(2) Whena presentence investigation report has beesived  sectionss.78 does not prevenfuaige from examining DHSS records. Restrictive

the judge shall disclose the contents of the report toddfer  rulesof evidence do not apply to sentencing procedures. HamrSithte 52 Wis.
dant’s attorney and to the district attorney prior to sentencingf 118 187 N.w2d 792(1971).

; Refusalto accept a recommendation of probation does not amount to an abuse of
Whenthe defendant isot represented by an attornthe contents discretionif the evidence justifiea severe sentence. StatBwigher53 Ws. 2d 452

shallbe disclosed to the defendant. 192 N.W.2d 869(1972).

? i i If a presentence report is used by tifi@ court, it must be part of the record. Its
(2b) If the defendanis SUbJeCt to belng sentenced under %bsencés not error if the defendant and counsel saw the report and had a chance to

973.01and he or She_ satisfies the Criteria_ Unde_lOQ-Q5 (3)@)  correctit and if counsel approved the record without moving for its inclusiram
1., the person preparing the presentence investigation report sheailv. Statep4 Ws. 2d 460195 N.W2d 477(1972).

includein the report a recommendation as to whether the defeng! is efror for the sentencing courtdonsider preGavlt, 387 U.5. diuvenile adju
iCationswhere juveniles were denied counsel, even t@xtent of showing a pat

antshould be eligible to participate in the earned release prografof conduct. Stockwell.\State59 Wis. 2d 21 207 N.W2d 883(1973).

unders.302.05 (3) A presentence repoktpnsisting of information concerning the defendapte
; : onality,social circumstances, and general pattern of behavior and a section entitled
(2c) If the defendan?s _SUbJeCt t‘? b_e'ng sentenced under §Agent’s Impressions” contained neither biased nor incompeteterial as such
973.01andhe or she satisfies the criteria unde8(2.045 (2) (b) reportsare not limited to evidence that is admissible in court, and the defeadant
and(c), the person preparing the presentence investigation regeipgrt.altthough recommending imposition of a maximum term, contaimaerial
shall include in the report a recommendationt@svhether the %f’}ggﬁ;’gL%%ngzgnzfg‘é%rgg'ﬁ_?,Sztg ggfﬂg%_hera' pattern of behaviogtate
defendanshould be eligible for the challenge incarceration pro consideratiorby the trial court of a presentence report prior to defersipleta of
gram under s302.045 guilty, in violation of sub. (1), constituted at most harmless esince the evil the
. . . . statuteis designed to prevent—receipt by the judge of prejudicial information while
(2m) The person preparing the presenteriogestigation sl considering the defendasiguilt or innocence or presiding over a jfgl—can
reportshall make a reasonable attempt to cornfaetvictim to notarisg:t inl}h'sf %?ntEX} Ofta guilty Plfeﬁfpe?ia”y Wg?ﬁ ﬂ;e ttriallct?ur,t hfad tahlread,y
; ; ; ; assuredtself of the voluntariness of the plea and the factual basis for the crime.
determlnahe economic, physical and psychologlc&keﬁof the Rosado. State70 Wis. 2d 280234 N.W2d 69(1975).
crimeon the victim. The person preparing the report may ask anyhe sentencing judge does rdny due process by considering pending criminal
appropriategperson for information. This subsection does not prehages in determining a sentence. The scope of judicial inquiry prior to sentencing
cludethe person who prepares the report from including any-infd discussed. Handel tate 74 Ws. 2d 699247 N.W2d 711 (1976).

. . . . . Information gathered in the course of a presentence investigation may not be
mationfor the court concerning the impact of a crime on the Vigeyealedt a trial following withdrawal of guilty plea. StateGrowell,149 Wis. 2d

tim. 859, 440 N.W2d 348(1989).
(2s) If the defendant is under 21 years of age, the persen efendantsppearing with or without counsel have a due process right to read the

3 . h h resentenc@vestigation report prior to sentencing. Stat8kaf, 152 Ws. 2d 48
paringthe presentence investigation report saa#mpt to deter 247n.w.2d 84(Ct_gApp_ 1959)_ P 9

mine whether the defendant has beeljudged delinquent under A defendant cfheﬂlenging a sentencedor process grounds balszd upoR failure toI
imi indi i inmreceivea copy of the presentence investigation report is entitled to a hearing only
ch.48, 1993 Sta.ts" or cR38or has ha_d a similar ad.JUdlcatlon in Bona showing that the court had a blanket policy of desfialccess and that the
ar!y(?ther state In the 4.year5 immediately precedlrjg the dateg IRy was specifically applied to defendant, or that before sentencing the defendant
criminal complaint relating to the presenfesfse was issuehd, personallysought access and was denied it. StaFdores,158 Ws. 2d 636462
if so, shall include that information in the report. N.W.2d 899 (Ct. App. 1990).
’ . ; . A public defender appointed as postconviction counsel is entitled to the-presen
(3) Thejudgemay conceal the identity of any person who praenceinvestigation report under s. 967.06. Access may not be restricted under sub.
vided information in the presentence investigation report. (4). Oliver v Goulee,179 Wis. 2d 376507 N.W2d 145(Ct. App. 1993).
. . . Although sub.(2s) requires a presentence report to include juvenile adjudications
(4) After sentencing, unless OtheWW&Bthor!Zed U.nde.r sub. thatare less than 3 years old, it does not prohibit the inclusion and consideration of
(5) or ordered by the court, the presentence investigation repuwitdicationghat are older State vCrowe,189Wis. 2d 72525 N.w2d 291(Ct.
shallbe confidential and shall not be made ava”m)kmy person Apgﬁégzgg%oes not provide a defendant with a means to obtain his or her presentence
exceptupon specific authorization of the court. report. ACCess is prgvideUy subs. (2) and (4). State ex rel. I—lillzvnmermanr,’)L%
; igati Wis. 2d 419538 N.W! t. App. 1995)94-1861
(5) The department may use the presenteimestigation Wis. 2d 419538 N.w2d 608(C 995)94-186

. . . : A marital relationship between a caserosecutor and the presentence report
reportfor correctional programming, parole consideration or Cajfierwas suicient to drawthe objectivity of the report into question. It was error

and treatment of any person sentenced to imprisonment or teto strike the report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(Ct. App.
intensive sanctions program, placed on probation, released B7):

P f he useof presentence reports from the underlying criminal proceeding in a ch.
paroleor extended supervision or Comm'_tted to the departm% sex ofender commitment is not allowed under the g6pprovision for use of
underch. 51 or 971 or any other person in the custody of théereports for care and treatment, but allowing the statsychologist to use, and

. wing the ch. 980 jury to heahe reports is within the cowtliscretion under sub.
?hepartm?nt)r f_(l)rgles?arctrr]] purposes. The departtment rrf1ay m 4e. State vZanelli, 212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997).
€report available 10 othexgencies or persons 10 Use T0r-pur “yayingdisputed relevant portions of the presentence investigation at the sentenc
posegelated to correctional programming, parole consideratiang hearing, it was trial counselduty to see that the disputes were fully resolved by
jcaproper hearing. Failure to do so constitutedf@utif’e assistance abunsel. State
ca[Jeanq treatmgnt, or r%se?rlcl‘.hny use OLFhe report under th'sv. Anderson222 Ws. 2d 403588 N.W2d 75(Ct. App. 1998).
subsections subject to the following conditions: A mental health professional who conducted a psychological assessment of a
(a) If areport is used or made available to use for researeh Fﬁgfendanconvicted of sexual assault, which was incorporattaithe presentence

s . - ipvestigationreport and admitted into evidence at the sentencing hehedg con
posesand the research involves personal contact with subjects, gof interest due tthe fact that she had treated the victim in the case justifying mod

departmentagency or person conducting the research may usigication of the defendarg’sentence. StateStaford, 2003 WI App 138265 Wis.

subjectonly with the written consent of the subject or the sulgjecfd 886 667 N.w2d 370 02-0544 N
hori . This section applies only toourt-ordered presentence investigation reports and
authorizedrepresentative. does notefer to memorandum submitted by a defendant at sentencing nor prevent
(b) The department or the agency or person to whom the re%ﬂse of the memorandum submitted at one trial at a subsequerStatalvGreve,

. . - : : 4WI 69, Ws.2d __ 681 N.W2d 479 02-2332
is made availablshall not disclose the name or any other identify Insuring the accuracy of the presentence investigation report itheonsin

ing characteristics of the subject, except for disclosure to appéerrectionalsystem. 1986 WLR 613.
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