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SENTENCING 973.01

CHAPTER 973

SENTENCING

973.01  Bifurcatedsentence of imprisonment and extended supervision. 973.076 Forfeiture proceedings.
973.013 Indeterminate sentence;isonsin state prisons. 973.077 Burden of proof; liabilities.
973.0135 Sentence for certain serious felonies; parole eligibility determination.973.08  Records accompanying prisoner
973.014 Sentencef life imprisonment; parole eligibility determinatiogxtended 973.09  Probation.

supervisioreligibility determination. 973.10  Control and supervision of probationers.
973.015 Misdemeanors, special disposition. o ) 973.11  Placements with volunteers in probation program.
973.017 Blfy_rca'gedsentencesgse of guidelines; consideration of aggravating ang73.12  Sentence of a repeater or persistent repeater

mitigating factors. 973.125 Notice of lifetime supervision for serious sefeoiders.
973.02  Place of imprisonment when none expressed. 973.13  Excessive sentence, errors cured.
g;gggz éZ:LtS:r?équei.ntensive sanctions program 973.135 Courtsto report convictions to thetate superintendent of public instruc

! : i : Y tion.

973.0335 Sentencing; restriction on possession of body armor - .
973.035 Transfer to state-local shared correctional facilities. 333127 ggg{;ﬁgerfg%Sgggfggﬂié‘;;:e department of transportation.
973.04  Credit for imprisonment under earlier sentence for the same crime. 9 3' s :
973.045 Crime victim and witness assistance surghar 73.15 entence, terms, escapes.
973.046 Deoxyribonucleic acid analysis surchar 973.155  Sentence credit.
973.047 Deoxyribonucleic acid analysis requirements. 973.16  Time out. ) ) o
973.048 Sex ofender reporting requirements. 3531;6 ijuc:_gmerfn ag;i_lnft a corporation or limited liability company
973.05 Fines. . otice of restrictions.
973.055 Domestic abuse assessments. 973.18  Notice of rights to appeal and representation.
973.06  Costs, fees, and surchas. 973.19  Motion to modify sentence.
973.07  Failureto pay fine, fees, surctgas, or costsr to comply with certain  973.195 Sentence adjustment.

communityservice work. 973.20  Restitution.
973.075 Forfeiture of property derived from crime and certain vehicles. 973.30  Sentencing commission.

Cross-reference: See definitions in 967.02 9. For a Class | felonyhe term of confinement in prison may

not exceed one year and 6 months.
10. For any crime other than one of the following, the term

extended supervision. (1) BIFURCATEDSENTENCEREQUIRED. ¢ confinement in prison may not exceed 75% of the total length
Exceptas provided in sul§3), whenever a cousentences a per ¢ it nifurcated sentence:

sonto imprisonment in the Wconsin state prisons for a felony A fel ified i bds. 109

committedon or after December 31, 1999, or a misdemeanor a. elony specine |n.su : 0__ : . )
committedon or after February 1, 2003, the court shall impose a - An attempt to commit a classified felony if the attempt is
bifurcatedsentence under this section. punishable under §39.32 (1) (intro.) N _

(2) STRUCTUREOF BIFURCATED SENTENCES. A bifurcated sen (c) Penalty enhancement. 1. Subject tdhe minimum period
tenceis a sentence that consists of a term of confinement in prigfnextended supervision required under. pd), the maximum
followed by a term of extended supervision und@0g.113 The term of confinement inprison specified in par(b) may be
total length of a bifurcated sentence equals the leofgthe term  iNcreasedy any applicable penalty enhancement statute. If the
of confinement in prison plus the length of the term of extend8éximumterm of confinement in prison specified in p@) is
supervision. An order imposing a bifurcated sentence under thRcréasedinder this paragraph, the total length of the bifurcated
sectionshall comply with all of the following: sentencehat may be imposed is !ncreased by the same amount.

(a) Total length of bifurcated sentence. Except as provided in 2. If more than one dhe following penalty enhancement stat
par.(c), the total length of the bifurcated sentence may not excéégsapply to a crime, the court shall apply them in the order listed
the maximum period of imprisonment specified ir989.50 (3) N calculathg the maximum term of imprisonment for that crime:
if the crime isa classified felonyor the maximum term of impeis a. Section®39.621 939.632 939.645 961.46 and961.49
onmentprovided by statute for the crime, if the crime is not aclas b. Sectiorf39.63
sified felony, plus additional imprisonment authorized by any c¢. Sectiorf39.62 (1)or 961.48

applicablepenalty enhancement statutes. (d) Minimum and maximum term of extended supervision. The

(b) Confinement portion of bifurcated sentence. The portion term of extended supervision may not be less than 25% of the
of the bifurcated sentence that imposes a term of confinemenfdigthof the term otonfinement in prison imposed under. fia.
prisonmay not be less than one year and, except as provided in @ad, for a classified felonyis subject to whichever of the follew
(c), is subject to whichever of the following limits is applicableing limits is applicable:

1. For a Class B felonyhe term of confinement in prison may 1. For a Class B felopyhe term of extended supervision may
not exceed 40 years. not exceed 20 years.

3. For a Class C felonshe term of confinement in prison may 2. For a Class C felonshe term of extended supervision may
not exceed 25 years. not exceed 15 years.

4. For a Class D felonghe term of confinement in prison may 3. For a Class D felonyhe term of extended supervision may
not exceed 15 years. not exceed 10 years.

5. For a Class E felonthe termof confinement in prison may 4. For a Class E, ler G felony the term of extended supervi
not exceed 10 years. sionmay not exceed 5 years.

6m. Fora Class F felonythe term of confinement in prison 5. For a Class H felonyhe term of extended supervision may
may not exceed 7 years and 6 months. not exceed 3 years.

7. For a Class G felonghe term of confinement in prison may 6. For a Class | felonyhe term of extended supervision may
not exceed 5 years. not exceed 2 years.

8. For a Class H felonghe term of confinement in prison may (3) NOT APPLICABLE TO LIFE SENTENCES. If a person is being
not exceed 3 years. sentencedor a felony that is punishable kife imprisonment, he
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or she is not subject to this section but shall be sentenced underVéhile an ofender must meet the eligibility requirements of s. 302.045 (2) topartic

973.014(1q). ipatein the challengéncarceration program the trial court must, pursuant to sub.

) 9) . . (3m), also determine if the fifnder is eligible for the program, in the exercise of its
(3g) EARNED RELEASEPROGRAMELIGIBILITY. Whenimposing sentencingdiscretion. State.\Steele, 2001 WI App 16@46 Ws. 2d 744 632

abifurcated sentence under this section on a person convictey-#f2d 112

; ; i ; The exercise of sentencing discretion requires the court to exisadégcretion
a crime other than a crime SpECIerd in &0 or s.948.03 to create a sentence within ttenge provided by the legislature that reflects the cir

948.025 948.03 948.05 948.055 948.06 948.07 948.075  cumstancesf the situation and the particular characteristics of tfendér The
948.08 or 948.095 thecourt shall, as part of the exercise of itsourtmust consider the gravity of tieéfense, the dénders character and the pub

H H i i H 'g need for protection. The weight given to any factor is left taridlecourts dis
sentencingliscretion, decide whether the person being senten(f,':ée jon. State vSteele, 2001 WI App 16@46 Ws. 2d 744632 N.W2d 112

IS el'g|b|e or 'ne"glble_to part|C|pate in the _eame‘_j release prOgranﬂf a defendant makes a fraudulent representation to the court, which the court
unders.302.05 (3)during the term of confinemeint prison por  acceptsand relies upon in granting a sentence, the court mayltatiare the sentence

tion of the bifurcated sentence. void, and double jeopardy does not bar a subsequietigased sentence. State v
Jones, 2002 WI App 208, 257i§V2d. 163650 N.W2d 844
(3m) CHALLENGE INCARCERATION PROGRAM ELIGIBILITY. A courtmay in specific circumstances, consider credit for time spent in presen

Whenimposing a bifurcated sentence under this section on a peticecustody as a factor in determining an appropriate sentence. Because the length
sonconvicted of a crime other than a crime specified irodp, of the defendarg’presentence custodyeafted the time the defendant would actually
or 5.948.02 948.025 948.03 948.05 948.055 948.06 948.07 spendin prison and the expect@ttarceration term impacted the circuit caugoal

. thatthe defendant receigex ofender treatment in an institutional setting while not
948.075948.08 0r948.095 the court shall, as part of the exercis&mainingincarcerated longer than wascessary to receive treatment, presentence

of its sentencing discretion, decide whether the person being segflitwas appropriately considered. Stat€enz, 2002 WI App 24458 Ws. 2d

o R - - 81,653 N.W2d 280 01-1434
tenceds eligible or ineligible for the challenge |ncarcerat|on-pr02 Previouslyexisting rules governing sentencing discretion are not unconstitutional

gramunder s302.045during theterm of confinement in prison whenappliedto sentences imposed under this section. Stéallion, 2002 W1 App
portion of the bifurcated sentence. 265,258 Wss. 2d 473653 N.w2d 284 ) ]
4) N ) Sub.(2) (c)does not authorize a sentencing court to impose any portion of a penalty
( ) O GOOD TIME; EXTENSION OR REDL_JCT'ON OF TERM OF  enpanceas extended supervision. Stat®olk, 2002 WI App 274258 Ws. 2d 584
IMPRISONMENT. A person sentenced to a bifurcated sentence undefN.w.2d 479
sub.(1) shall serve the term of confinement in prison portion of (i Sl G e Tt o e ieation. Stahampion. 2002 Wi
the sentencewithout reduction for good behavioiThe term of 50567 555 Wus. 2d 781654 N.w2d 242 ' '
confinementin prison portion is subject to extension under Despitethefailure to object, a defendant may be entitled to resentencing if the sen
302.113(3) and, if applicable, to reduction undeB62.045 (3m) tencewas afected by a trial coust’reliance on an improper factoState vGroth,

2002WI App 299,258 Wis. 2d 889655 N.W2d 163
302'05(3) (C) 2.9,302.113 (Qg) 0r973.195 (ll’.) When a statutory definition is available that provides a defendant witbiesodf
(5) EXTENDED SUPERVISIONCONDITIONS. Whenever the court noticeas to the expected course of conduct and an ascertainable standard for enforce
imposesa bifurcated sentence under Sl(lb) the court may ment,the condition of extended supervision is not unconstitutionally vague. Fhe def

. L i inition of “dating relationship” in s. 813.12 (1) (ag) 1. providedappellant an objec
imposeconditions upon the term of extended supervision. tive standard and adequate notice of when a condition appliecethadted her to

(6) No parOLE. A person serving a bifurcated sentenci@troduceany person she was "dating” to her supervising agent. \Statenig, 2003

; ; [ WI App 12,259 Wis. 2d 833656 N.W2d 499 02-1076
imposedunder sub(1) is not eligible for release on paralader Calculationof confinement and extended supervision for the presumptive mini

thatsentence. mum for unclassified felonies under tisaction prior to February 1, 2003 amend
(7) No pISCHARGE. The department of corrections may nog’lzenéseaére discussed. StateGole, 2003V1 59,262 Ws. 2d 167663 N.W2d 700
§ — 1

dischargea person who is serving a bifurcasshtence from cts Resentencingn convictions that remain intact aftere or more counts in a multi-

tody, controland supervision until the person has served the entt@ntcase is vacated is not always required. When the vacated count doéchot af
ifurcat ntence. the overall dispositional structure of thariginal sentence, resentencing on the

bifurcatedsentence . remainingcounts is unnecessargtate vChurch, 2003 WI 7£62 Ws. 2d 678665

(8) EXPLANATION OF SENTENCE. (&) When a court imposes aN.w.2d 141 01-3100
bifurcatedsentence under this section, it shall explain, oeally ~ Subs.(2) azg (5)tpr0hibit conftiﬂemt;r;t_ir; any Iacility "is adconditi?n of ex:ended
i it i i . supervision. Absent express authority trial court cannot order confinement as a
in writing, all of the following to_the person being sentenced: conditionof extended supervision. Statelarson, 2003 WI App 23268 Ws. 2d

1. The total length of the bifurcated sentence. 162, 672 N.W2d 32203-0019

; . : ; penalty enhancer under s. 939.62 is not subject to bifurcation, nor is it to be added

2. The amo!‘mt of tlme th.e person, will serve in prison undﬁ@e underlying term of imprisonment. Statdackson 2004 WI 2270 Ws. 2d

the term of confinement in prison portion of the sentence. 113 676 N.W2d 872 02-0947

3. The amount of time the person will spendextiended ‘Sub.(3m) allows a sentencing court to determine not only whetllefendant is

i : : ible for the challenge incarceration program, but also to set a date of eligibility
Supervision,assuming that the person does not commit any hin the term of confinement in prison. Statéehman, 2004 W1 App 59, ___ I8V

thatresults in the extension of the term of confinemeipirison 2d__ 677 N.w2d 644 03-1269
under s302.113 (3) Requisiteto a prima facie valid sentence is a statement by the trial judge detailing
. the reasons for selecting the particular sentence imposed. Circuit courts shall: 1)

4 That the amount of time t_he person must actually servesicifythe objectives of the sentence on the record and identify the general objectives
prisonmay be extended as provided unsl®02.113 (3)and that of greatest importance; 2) describe the facts relevant to those objectives and explain
becausef extensions under 302_113(3) the person could serve Why the particular component padéthe sentence imposed advance the specified
th tire bif ted t ; ; objectives;3) identify the factors that were considered in arrivintpaisentence and

€ entre bifurcated sentence In prison. indicatehow those factors fit the objectives and influence the decision. S@Gat v

5. That the person will be subject to certain conditions whilen, 2004 Wi 42270 Ws. 2d 535678 N.W2d 197 01-0051

o i ; The sentence imposed shall call for the minimum amount of custody or confine
on releaseto extended supervision, and that violation of any %entconsistent with the protection tife public, the gravity of the fense, and the

thoseconditions may result in the person being returned to pris@habilitativeneeds of the defendant. Probation should be the disposition unless con
as provided under 802.113 (9) finementis necessary to protect the publfe ofender needs correctional treatment
fth id d that th isli availableonly in confinement, or it would unduly depreciate the seriousness of the
_(ag) If the court provides under sul3g) that the person isli-  sffense. State vGallion, 2004 WK2,270 Ws. 2d 535678 N.W2d 197 01-0051
gible to participate in the earned release proguanter s302.05  Thegood character of a victim killed as the result of a crime is relevant to sentenc
(3), the court shall also inform the person of the provisions ofiqg, but the court should not attempt to measure the relative value of thes/igém’
302.05(3) (c) Although there may be circumstances in which the court could weigh the positive
: contributionsand worth of the victim in assessitige harm caused by the crime, it
(am) If the court provides under SL(lﬁim) thatthe person is doesnot follow that there is a right to have a caumsider that a victim was a terrible
eligible for the challenge incarceration progratme court shall ggr%%”g’f society State vGallion, 2004 W1 42270 Ws. 2d 535678 N.w2d 197
alsoinform the person of the provisions 0f392.045 (3m) A court, after giving consideration to the relevant sentencing factors, may give dis

(b) The courts explanation under pa) 3. of a persors proportionateor controlling weight to a single factoBalancing the factors is for the

. . o . rjal court. Ordering a lengthy term sfipervision in order to enable the defendant
potentialperiod of extended supervision does not create a ”ghﬁ%ay a sizeable restitution amount did not violate the right to equal protection. State

a minimum period of extended supervision. v. Longmire, 2004 WI App 90, ___ M/ 2d __ 681 N.W2d 354 03-0300
History: 1997 a. 2832001 a. 1092003 a. 33 Truth-In-SentencinGomes to Wéconsin. Brennan & Latorraca. isVLaw June
Sub.(2) (c)does not authorize a sentencing court to impose any portion of a pen2@p0.

enhancens extended supervision rather than confinement in prison. Siatees, Fully Implementing futh—In-Sentencing. Hammer & Latorracais\W.aw Nov.

2002WI App 29,250 Wis. 2d 77640 N.w2d 151 2002.
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973.013 Indeterminate sentence; W isconsin state long prison terms, it is a legitimate factor for a trial court to consiBestian vState,

. X . . ¢ . . 54 Wis. 2d 240194 N.W2d 687(1972).
prisons. (1) (a) If imprisonment in the tonsin state prisons A prison sentence is reduced to reflect days of pretrial incarceration ity

for a term of years isnposed, the court may fix a term less thamhe defendant wasnable to raise bail because of indigendjikins v. State6 Wis.
the prescribed maximum. The form of such sentence shall be sed628 225 N.W2d 492(1975).

stantiallyas follows*You are hereby sentenced to this&¥nsin A defendans change in attitude or rehabilitative progress subsequseantene
. . . ing is afactor to be considered in determining parole but is not a proper consideration
stateprisons for an indeterminate termrajt more than ... (the uponwhich a trial court might base a reduction of sentence. Stateenschf9Wis.

maximumas fixed by the court) years.” 2d 467,230 N.W2d 665(1975).

; ; Althoughevidence concerning incidents of sexual activity abroad was relevant as
(b) Except as provided in873.01 the sentence shall have th%o defendans character and admissible at the sentencing hearing, the trial court

effectof a sentence at hard labor for the maximum term fixed Byusedts discretion by punishing the defendant not only for the crime of which he

the court, subject to the power of actual release from confinem feppdconvicted, but for the events that occurred outsiddvisin, as indicated by
! . thefact that both sentencing hearings were devotgéliato these foreign incidents.
by parole by the department or pgrdon as provided by lawf g cadoy. State 70 Wis. 2d 280234 N.w2d 69(1975).

a person is sentenced for a definite time for m“-‘ for which Thetrial court exceeded its jurisdiction by specifying conditions of incarceration.
the person may be sentenced under this section, the person &atsv. Gibbons71 Ws. 2d 94237 N.W2d 33(1976).

legal effect sentenced as required by this section, said definité pleabagain agreement by law enforcemerftaéls not to reveal relevant and
! pertinentinformationto the sentencing judge was unenforceable as being against

time being the maximum period. A defendant convicted of @ibiic policy. Grant v State73 Ws. 2d 441243 N.w2d 186(1976).

crime for which the minimum penalty is life shall be sentenced forchronicoffensesof theft by fraud by promising to marry several persons provided
life. a rational basis for a lengthy sentence. Lambétate;73 Ws. 2d 590243 N.W2d
i 524(1976).
(2) Uponthe recommendation of thlepartment, the gover  a sentencing judge does not deny due process by considering pending criminal
nor may, without the procedure required by @04, dischage chargesn determining a sentence. The scope of judicial inquriyr to sentencing

absolutely,or upon such conditions and restrictions and und/iscussed. Handel $tate,74 Wis. 2d 699247 N.W2d 711 (1976).
A defendans refusal to name accomplices was properly considered by the sen

su.chlimitation. as the governor thinks propeny inmate COM  tencingjudge. Becaus¢he defendant had pleaded guilty to the crime, self-
mittedto the Wsconsin state prisons after he or she has served itlweminationwould not have resulted from the requested cooperation. Holmes v
minimum term of punishment prescribed by law for thien§e State.76 Ws. 2d 259251 N.W2d 56(1977).

for which he or she was sentenced, except that if the term was}i O;gfv,““satgtg‘gge@};";g”iggfzg'gflﬁa,gggzggg){"ega' sentence at any time.

imprisonment,5 years must elapse after release on pawble Thedouble jeopardy clause did not bar prosecuicchage after it was consid
extendedsupervision before such a recommendatimmbe made eredas evidence of character in sentencing the defendant on a prior unrelated convic
to the governor The dischaje has the &ct of an absolute or con U0 State vJacksonll0 Ws. 2d 545329 N.W2d 182(1983). .

- . Increasinga sentence following the vacation of agaamed for no contest plea did
ditional pardon, respectively not violate due process. The test for judicial vindictiveness is discussed. .State v

(3) Femalepersons convicted of a felony may be Committe&;zbggdizglgemzﬁsg f?)?e‘aigrit’\ltl'vmvidszgggig?r. as not aabuse of discre
. . . . —y I =l XU Wi [V} I
to the Taycheedah Correctional Institution unléssy are subject o state vCurbello-Rodriguez19 Wis. 2d 414351 N.W2d 758(Ct. App. 1984).

to SUb-(3m)- An unambiguous sentence pronounced orally and recordbd gentencing tran

(3m) If a person who has not attained the age of 16 year%%@atcontrols over the written judgmeot conviction. State.\WPerry 136 Ws. 2d

. . 401 N.W2d 748(1987).
sentencedo the Wsconsin state prisons, the department sha Thesentencing court does not abuse its discretion by considering a vittite’

placethe person a& secured juvenile correctional facility or amentsand recommendations. Statdehnson158 Ws. 2d 458463 N.W2d 352(Ct.
securecthild caring institution, unless the departmeetermines APP- 1990).

: oot ; ; Theprimary factors to be considered in exercising discretion in sentencing are: 1)
that placement in an institution under 302.01is appropriate he gravity of the ofense; 2) the rehabilitative needs of the defendant; and 3) the

basedon the persor’prior record of adjustment in a correctionaprotectionof the public. State.WPaske163 Ws. 2d 52471 N.W2d 55(1991).

Setting,if any, the persos’ present and potential vocational and Dueprocess does not require the presence of counsel at a presentence investigation
educationaheeds, interests and abilities; the adequacy and Sq‘lggrzwewof the defendant. StateRerez170 Ws. 2d 130487 N.W2d 630(Ct. App.
ab”ity of available facilities; the SerViceS and pro_ce(_jurges avall whethera particular factor will be considered as a mitigating or aggraviaiitor
ablefor treatment of the person within the various institutions; theil depend on the particular defendant and case. Stateompson172 Ws. 2d

prOteCtionOf the pUb|iC; and any other ConSideratiqmsmUI- 2S'Z’htgzgall\lé\(/)vfrfgpzfs(ggl:Egﬁsli?iza)\.tion at sentencing of the defesdarpability
gatedby the department by rule. The department maptmie in a more serious fe#nse, although the jury convicted on a lesser includetsé,

anyperson under the agé 18 years in the correctional institutionwas not error State vMarhal, 172 Ws. 2d 491493 N.W2d 758(Ct. App. 1992).
authorizedn s.301.16 (1n) This subsection does not preclude thée'\j-‘ also Sf;,ati ngb'“vfﬂs VfV,S- 2d 1, 533 Nt-WZd iﬁ(%(eAPta- %%93)-

H H H H : : 0 Speclfic burden Of proot Is Imposed as to read-iel S that bear upon sen
departmentfrom deS|_gnat|pg ,an _adult cor_rectlc_)nal 'nsmunontencing; all sentencing is under the standard for judicial discretion. \Stétert,
otherthan the correctional institution authorized iB8&1.16 (1n) 181Wis. 2d 333510 N.W2d 799(Ct. App. 1993).
asa reception center for the persamd subsequently transferring A sentencing cournay consider a defendateligious beliefs and practices only

i i i ili a reliable nexus exists between the defenslanithinal conduct and those beliefs
the person to @ecured juvenile correctional facility or a secure dpractices. State Fuerst181 Ws. 2d 903512 N.W2d 243(Ct. App. 1994).

child caring inSt!tUtion- Sectio_ﬁOZ.l_land Ch3_04 apply _t(_)a” If an oral pronouncement is ambiguous, it is proper to look to the writtgment
personsplaced in a secured juvenile correctional facility or @ ascertain a cougtintent in sentencing. An omission in the oral pronouncement
securecchild caring institution under this subsection. Yl ambiguittate vLipke, 186 Ws. 2d 358521 N.W2d 444(Ct. App.

4) If informgtion L_lndgr 972.15 (2mhas been provid(_ed iN Unders. 973.013 [now sub. (1)], life imprisonment without parole is nation.
a presentence investigation report, the court shall consider thtatev. ISetagord187 Ws. 2d 339523 NdWZd 124(Ct. App-hlg%zi-f
i i i A trial courtin exercising sentencing discretion is not prohibited from entertaining
|nfqrm§tlonwhen sentencing the defendant. generalpredispositions based on experience, but the jadgedispositions may
History: 1973 c. 901975 c, 18%.99 (1) 1975 c. 224.146m 1983 a. 1021983 peverhe so specificas to ignore the particular circumstances of the individual
a.371s.13, Stats. 1983 s. 973.018987 227, 1989 a. 31107, 1993 a. 4861995  pffender. State vOgden 199 Ws. 2d 566544 N.W2d 574(1996),94-1485

a. 271997 a. 2,832_001 a. 16103 . A defendant who requests resentencing must show that specific information was
The sentencing judge shall state for the recordhépresence of the defendant,inaccurate and that the court relied on it. When facts stated in a presentence report
thereasondor selecting the particular sentence imposedf tire sentencing judge arenot challenged at sentencing, the sentencing judge may appropeiatsiger
(cjo?su(jjerstt |R t|r|1e interest ofttrt\e defeir;daltrm to state reattsaﬂs in the p.resencet of thmam_ State vMosley 201 Ws. 2d 36547 N.W2d 806(Ct. App. 1996)95-1340
erendantshallprepare a stalement 1or ransmission 1o the reviewing court as pariy coyrt must consider 3 primafgctors in exercising discretion in sentencing: 1
of the record. McCleary. Btate49 Ws. 2d 263182 N.W2d 512(1971). the gravity of the dénse; 2) l[t)he crf%racter of théem‘degr; and 3) thaeed to prote%t )
It was not a denial of equal protection to sentence a defendbyiedos imprison  thepublic. Remorse is an additional factor that may be considered. JRatdgers,
ment, although other persons involved, all minors, received lesser or no punishnmeggWis. 2d 83552 N.W2d 123(Ct. App.1996). For enumeration of other additional
Statev. Schilz,50 Wis. 2d 395184 N.W2d 134(1971). factorsthat may be considered, see Staanes203 Ws. 2d 132552 N.W2d 857
An abuse of discretion, as it relates to sentencing procedures, will be found d@: App. 1996).
if there is no rationabasisfor the imposition of the sentence or the rationale is not A defendant is automatically prejudiced when the prosecutor materially and sub
articulatedin, or inferable from, the record, or if discretion is exercimethe basis stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207
of clearly irrelevant or improper factors. DavisState52 Ws. 2d 697190N.W.2d ~ Wis. 2d 259 558 N.W2d 379(1997).
890(1971). When resentencing a defendant, a court should consider all information relevant
Theseriousness of thefehse is a proper criteridor imposing a maximum sen abouta defendant, including informatiarot existing or not known when sentence
tence. While warehousing dangerous individuals is not the sole purpose for imposmasfirst passed. State Carter 208 Ws. 2d 142560 N.W2d 256(1997).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/973.01
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20304
https://docs.legis.wisconsin.gov/document/statutes/2003/973.013(3m)
https://docs.legis.wisconsin.gov/document/statutes/2003/302.01
https://docs.legis.wisconsin.gov/document/statutes/2003/301.16(1n)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.16(1n)
https://docs.legis.wisconsin.gov/document/statutes/2003/302.11
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20304
https://docs.legis.wisconsin.gov/document/statutes/2003/972.15(2m)
https://docs.legis.wisconsin.gov/document/acts/1973/90
https://docs.legis.wisconsin.gov/document/acts/1975/189
https://docs.legis.wisconsin.gov/document/acts/1975/189,%20s.%2099
https://docs.legis.wisconsin.gov/document/acts/1975/224
https://docs.legis.wisconsin.gov/document/acts/1975/224,%20s.%20146m
https://docs.legis.wisconsin.gov/document/acts/1983/102
https://docs.legis.wisconsin.gov/document/acts/1983/371
https://docs.legis.wisconsin.gov/document/acts/1983/371
https://docs.legis.wisconsin.gov/document/acts/1983/371,%20s.%2013
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/103
https://docs.legis.wisconsin.gov/document/courts/49%20Wis.%202d%20263
https://docs.legis.wisconsin.gov/document/courts/182%20N.W.2d%20512
https://docs.legis.wisconsin.gov/document/courts/50%20Wis.%202d%20395
https://docs.legis.wisconsin.gov/document/courts/184%20N.W.2d%20134
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20697
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20240
https://docs.legis.wisconsin.gov/document/courts/194%20N.W.2d%20687
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20628
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20628
https://docs.legis.wisconsin.gov/document/courts/225%20N.W.2d%20492
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20467
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20467
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20665
https://docs.legis.wisconsin.gov/document/courts/70%20Wis.%202d%20280
https://docs.legis.wisconsin.gov/document/courts/234%20N.W.2d%2069
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%2094
https://docs.legis.wisconsin.gov/document/courts/237%20N.W.2d%2033
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20441
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20186
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20590
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20524
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20524
https://docs.legis.wisconsin.gov/document/courts/74%20Wis.%202d%20699
https://docs.legis.wisconsin.gov/document/courts/247%20N.W.2d%20711
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%2056
https://docs.legis.wisconsin.gov/document/courts/86%20Wis.%202d%20435
https://docs.legis.wisconsin.gov/document/courts/272%20N.W.2d%20847
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20548
https://docs.legis.wisconsin.gov/document/courts/329%20N.W.2d%20182
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20693
https://docs.legis.wisconsin.gov/document/courts/329%20N.W.2d%20399
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20414
https://docs.legis.wisconsin.gov/document/courts/351%20N.W.2d%20758
https://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%2092
https://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%2092
https://docs.legis.wisconsin.gov/document/courts/401%20N.W.2d%20748
https://docs.legis.wisconsin.gov/document/courts/158%20Wis.%202d%20458
https://docs.legis.wisconsin.gov/document/courts/463%20N.W.2d%20352
https://docs.legis.wisconsin.gov/document/courts/163%20Wis.%202d%2052
https://docs.legis.wisconsin.gov/document/courts/471%20N.W.2d%2055
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20130
https://docs.legis.wisconsin.gov/document/courts/487%20N.W.2d%20630
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20257
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20257
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20729
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20491
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20758
https://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%2011
https://docs.legis.wisconsin.gov/document/courts/503%20N.W.2d%2011
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20333
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20799
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20903
https://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20243
https://docs.legis.wisconsin.gov/document/courts/186%20Wis.%202d%20358
https://docs.legis.wisconsin.gov/document/courts/521%20N.W.2d%20444
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20339
https://docs.legis.wisconsin.gov/document/courts/523%20N.W.2d%20124
https://docs.legis.wisconsin.gov/document/courts/199%20Wis.%202d%20566
https://docs.legis.wisconsin.gov/document/courts/544%20N.W.2d%20574
https://docs.legis.wisconsin.gov/document/courts/94-1485
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%2036
https://docs.legis.wisconsin.gov/document/courts/547%20N.W.2d%20806
https://docs.legis.wisconsin.gov/document/courts/95-1340
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%2083
https://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20123
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%20132
https://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20857
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20379
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20142
https://docs.legis.wisconsin.gov/document/courts/560%20N.W.2d%20256

973.013 SENTENCING Updated 03—-04Wis. Stats. Database 4

Wtor WS SUBGIONt 1 Bhauthe objecivity of e 16port o Qusetion, 1t was erorego =0 019 (5) 940.195 (5) 940.21 530,225 (Dor (2),
not to)strike the report. StateSuchJockiZOS Ws. 2d 509561 N.W2d 332(Ct. App. (gf';) %(315393‘1’20(33'9%4614%2(7”(3’))9%3 329 ?].Bb()rz(29)4g4]éoo(225) gjggg
1997). A . . . y . .
Evidenceof unproven denses involving the defendant my be considered in setf2) (a) or (c), 948.05 948.06 948.07 948.075948.08 or 948.30
tencingdecisions, as the court must consider whether the siareisolated act or (2
partof a pattern of conduct. StateRisher211 Wis. 2d 664565 N.W2d 565(Ct. '3 h licitati ) 46930 3
App. 1997). . The solicitation, conspiracy or attempt, un .
p/!\J defent)jans amgument that his sentence was excessive in relation to other s 9.310r939.32 to commit apC|asyS A felon P Q
tencedor similar crimes committed in the same county was without merit. There%3 ' ' y
no requirement that persons convicted of similéemges must receive similar sen 4. A crime at any time under federal law or the law of any

tences. State Lechner217 Ws. 2d 392576 N.Ww2d 912(1998). ; : ;
Thata conviction followed aAlford plea did not prevent requiring the defendantOtherState orprior to April 21, 1994, under the law of this state

asa condition, to complete a treatment program that required acknowledgpan thatis comparable to a crime specified in subd2. or 3.

sibility for the crime which resulted the conviction. The imposition of the condition 2) Exceptas provided in suld3). when a court sentences a
did not violate thedefendans due process rights. There is nothing inherent in an ( ) p p k‘ )’

Alford plea thagives a defendant any rights as to punishment. State exarey  Prior Offendef to imprisonment i_E‘ state prison for a serious-fel
v. Scr?warzZlQ Ws. 2d 61I6579 l\(lj.WZd 698(19382. ) . o ony committed on or after April 21, 1994, but before Decem
Whena victim’s criminal record supports a defendantérsion of a crime, the iihili i
gravity of which crime is a sentencing facttite criminal record should be admitted ber 31, l9_991he court shall make a pamIe e“glblhty d.etermma .
asevidence at the defendaientencingearing. State.\Bpears227 Ws. 2d 495  tion regarding the person and choose one of the following options:
596 N.W.2d 375(1999). i alini
Propersentencing discretion can exist without delineation of sentencing factors; (@) The person _IS el_lg_lble for parole undee4.06 (1)
whatis required is consideration of the sentencing factors (see the iRudges). (b) The person is eligible for parole on a date set by the court.

Whenthe same judge presides at sentencing after probation revocation aridithe ﬁl”ger this paragraph, the court may not set a date that occurs
d )
e

nal sentencing, the judge does not have to restate the reasons supporting the or . . Lo
sentencingwhich is implicitly adopted. State Wegner 2000 WI App 231239 Wis. ore the earliest possible parole eligibility date as calculated

2d 96,619 N.w2d 289 unders.304.06 (1)and may not set date that occurs later than

It is entirely reasonable thatcompetency examination designed to address thi :
defendant'sability to understand the proceedings and assist counsel maddisss tvo-thirdsof the sentence |mposed for the felony

issues of future dangerousness, which a court may reaseoabliger when gauging (3) A person is not subject to this section if the cursenibus

theneed for public protection in setting a sentence. St&&goski2001 WI App : : e :
112,244 Ws. 2d 49629 N.W2d 50 felony is punishable by life imprisonment.

Spears does not stand for the proposition that a defendantanagntencing, pres (4) If a prior conviction is being considered as being covered

entany and all evidence that he or she wishes to present. Sgateinson, 2001 WI rs
App 127,246 Ws. 2d 180629 N.W2d 810 undersub.(1) (b) 4.as comparable to a felospecified under sub.

Whena plea agreement indicates that a recommendation was to be for concurf@jt(b) 1, 2. or3., the convictiormay be counted as a prior convic

sentencesind consecutive sentences were recommended, without correction ati{g) under sub(1) (a)only if the court determines, beyond a-ea
sentencinghearing, there is a material and substantial breach of the agreement . . . ! H
Absentan objection, the right to directly appeal is waived and the defendant is entit%?anablajOUbL that the \_”_OIatlon relating to that conviction would
to a remedy for the breach only if there wasferwifve assistance of counsel, the rem constitutea felony specified under sul) (b) 1, 2. or 3. if com-
edy for which isallowing the withdrawal of the plea or specific performance of thgnittad by an adult in this state
agreement.State vHoward, 2001 W1 App 13246 Ws. 2d 475630 N.W2d 244 - History: 1993 a. 194482 1995 44' 1097 a. 219283 295 1999 a. 3218
The exercise of sentencing discretion requires the court to exercise its discretjoffiStory: a. 194483 a. 448 a. 219283 295 a. 32188
to create a sentence within ttenge provided by the legislature that reflects the ¢cir2001 a. 109
cumstance®f the situation and the particular characteristics obffender The

courtmust consider the gravity of tléfense, the dénders character and the pub ifa i i . iaibi -
lic’s need for protection. The weight given to any factor is left torthlecourts dis 973.014  Sentence of life imprisonment; parole eligibil

cretion. State vSteele, 2001 WI App 16246 Ws. 2d 744632 N.W2d 112 ity determination; extended supervision eligibility

In sentencing aftgurobation revocation, if the judge did not preside at the origindletermination. (1) Except as provided in sug2), when a court
sentencingthe judge must be able to rely upon the entire record, including comme, I ; H ;
atthe first sentencing. When the record at the second sentencing reflected ne recg i tences person tdife imprisonment for a crime committed on
tion by the second judge of trial testimortye presentence investigation report, ofOf after July 1, 1988but before December 31, 1999, the court
thetrial judges comments on the severity of théeake, the sentence could not standghall makea parole e|igibi|ity determination regarding the person
Statev. Reynolds, 2002 WI App 1249 Ws. 2d 798640 N.W2d 140 P : .

A court’s correction of an invalid sentence by increasing the punishment does ﬁ&d choose one of the fOHOW'ng options:
constitute double jeopardy; the initial sentence being invlil@second sentence is (a) The person is e|igib|e for parole unded3®4.06 (1)
theonly valid sentence imposed. An increased sentence is permissible at resentenc . L
ing only when it is based upordasire to implement the original dispositional scheme (D) The person is eligible for parole on a date set by the court.
from the firstsentencing and when the initial conviction and sentence are invalid, tthhder this paragraph, the court may set any later date than that

resentencingourt has no new information or newly known information, and th . .
resentencingourt seeks to impose a greater sentence. Stetgdna, 2002 WI App E’m\”dedm s.304.06 (1) but may not set a date that occurs before

154,256 Ws. 2d 285647 N.W2d 405 the earliest possible parole eligibility date as calculated under s.

In fixing a sentence within statutoliynits, the judge may consider the defendant’ 304,06(1)_
falsetestimony observed ke judge during trial. United StatesGrayson438 U.S.

41(1978). (c) The person iswot eligible for parole. This paragraph
Appellate sentence reviewl976 WLR 655. (1983). appliesonly if the court sentences a person for a crime committed
on or after August 31, 1995, but before December 31, 1999.
973.0135 Sentence for certain serious felonies; parole (1g) (@) Except as provided in suf2), when a coursen
eligibility determination. (1) In this section: tencesa person to life imprisonment for a crime committed on or
(a) “Prior offender” means person who meets all of the fol after December 31, 1999, the court shall makesxtended super
lowing conditions: vision eligibility date determination regardirthe person and

1. The person has been convicted of a serious felony orchboseone of the following options:
leastone separate occasion at dinye preceding the seriousel 1. The person is eligible for release to extended supervision

ony for which he or she is being sentenced. after serving 20 years.
2. The persos’conviction under subd. remains ofecord 2. The person is eligible for release to extended supervision
and unreversed. on a date set by the court. Under this subdivision, the court may
3. As aresult of theonviction under subd.., the person was setany later date than that provided in subdbut may not sea
sentencedo more than one year of imprisonment. datethat occurs before the earliest possible date under $ubd.
(b) “Serious felony” means any of the following: 3. The person is not eligible for release to extended supervi

1. Any felony under s961.41 (1) (1m) or (1x) if the felony sion.
is punishable by a maximum prison term of 30 years or more. (b) When sentencing a person to life imprisonment under par
2. Any felony under £940.09 (1) 1999 stats., £43.23 (Im) (a), the court shall inform the person of the provisions of s.
or(1r), 1999 stats., £48.35 (1) (bpr(c), 1999 stats., or 848.36  302.114(3) and the procedure for petitioning undeB@2.114 (5)
1999 stats., s.940.01 940.02 940.03 940.05 940.09 (1c) for release to extended supervision.
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(c) A person sentenced to life imprisonment under (pais (2) GENERALREQUIREMENT. When a court makessgntencing
not eligible for release on parole. decisionconcerning a person convicted of a criminé&ioée com

(2) When a court sentences a person to life imprisonmemltted on _or after February 1, 2003, the court shatisider all of
unders.939.62 (2m) ()the court shall provide that the sentencthe following:
is without the possibility of parole or extended supervision. (a) Ifthe ofense is a felonythe sentencing guidelines adopted
3Héstory: 1987 a. 4121989 a. 311993 a. 2891995 a. 481997 a. 283326,1999 by the sentencing commission unde9%3.300r, if the sentencing

a commission has not adopted a guideline for tfensk, any appli

The constitutionality of this section is upheld. StatBarrell, 167 Ws. 2d 749

482 N.W2d 883(1992). cable temporary sentencing guideline adopted by the criminal
Thedenial of presentenamnfinement credit when parole was established undfi€naltiesstudy committee created und€97 Wsconsin Act283
sub.(2) [now sub. (2) (b)] was constitutional. Stat€hapmanl75 Ws. 2d 231 (ad) The protection of the public.

499N.W.2d 223(Ct. App. 1993). _
Sub.(1) (b) [now sub. (2) (b)] allows a circuit court to impose a parole eligibility (2g) The gravity of the Génse.

datebeyond a defendastexpected lifetime. State 8etagord211 Wis. 2d 397565 ilitati
N W.2d506(1997) (ak) The rehabilitative needs of the defendant.

A trial court sentencing a defendant unsiels. (1) (b) [now sub. (2) (b)], exercising (D) Any applicable mitigating faCtOl’S and any appl_i(_:abl.e
its discretion, may or may not give credit for presentence incarceration. Statgggravatingactors, including the aggravating factors specified in

Seeley212 Ws. 2d 75567 N.W2d 897(Ct. App. 1997). subs.(3) to (8)
Paroleeligibility is not a statutorily oconstitutionally necessary component of a : :
valid plea colloquy in a case in which a life sentence is imposed. SByeye,225 (3) AGGRAVATING FACTORS:GENERALLY. When making asen

Wis. 2d 702594 N.W2d 388(Ct. App. 1999). tencing decision for any criméhe court shall consider all of the

following as aggravating factors:
e(a) The fact that the person committed the crime while his or
erusual appearance was concealed, disguised, or altered, with

973.015 Misdemeanors, special disposition. (1) (a)
Subjectto par(b), when a person is under the age of 21 at the tirﬂ
?JJES gclj)”rtv;n?rl]s:lggucr)'{ f%rr1 mzta;gro\;vglgwt?g%ﬁghqﬁz r?%i? theintent to make it less likely that he or she would be identified
mum penalty is imprisonment fane year or less in the countyVith the crime. _ , o
jail, the court may order at the time of sentencing that the record(d) The fact that the persmommitted the crime using infor
be expunged upon successful completion of the sentence if tRationthat was disclosed to him or her unde3Gi.46

court determineghe person will benefit and society will not be (c) The fact that theerson committed the crime for the benefit

harmedby this disposition. of, at the direction of, or in associatiwaith any criminal gang, as
NOTE: Par (a) is affected by 3 acts of the 2008/isconsin legislatue, eff. ~ definedin s.939.22 (9) with the specific intent to promote, fur
9-30-05to0 read: ther,or assist in any criminal conduct by criminal gang members,

(1) (a) Subject to par (b), when a person is under the age of 21 at the time of 35defined in $939.22 (99)
the commission of an offense for which the person hd=een found guilty in a ) 7 . i
court for violation of a law for which the maximum penalty is imprisonment for (d) The fact that the person committed the felony wivier
oneyear or less in the county jail, the court may order at the time of sentencing ing a vest or other garment designed, redesigned, or adnpted

that the record be expunged uporsuccessful completion of the sentence if the §
court determines the person will benefit and society will not be harmed by this preventbullets from penetrating the garment.

disposition. This subsection does not appl{o information maintained by the (e) 1. Subject to subd., the fact that the person committed
department of transportation regarding a conviction that isrequired to be  thefelony with the intent to influendie policy of a governmental
includedin a record kept under s. 343.23 (2) (). unit or to punish a governmental unit for a prior policy decision,

(b) The court shall order at the time of sentencing that tifeany of the following circumstances also applies to the felony
recordbe expunged upon successful completion of the senterggnmittedby the person:

if the ofense was a violation of 842.08 (2) (b)(c), or(d), and ; ;
the person was under the agel®& when he or she committed it.to aﬁb;ﬁéer person caused bodily harm, great bodily harm, or death

(2) A person has successfully completed shatence if the b. The person caused damage to the proméraother and
personhas nobeen convicted of a subsequerfenée and, if on e to1a] property damaged is reduced in valye$25,000 or
probation,the probation has not been revoked and the probatlorpiére_ For the purposes of this sulid.b, property is reduced in

Yal [

has satisfied the conditions of probation. ~Upon successfil ey the amount that would cost either to repair or to replace
completionof the sentencthe detaining or probationary authorityi; *\uhichever is less.

shallissue a certificate of disclggrwhich shall be forwarded to Th df iol the threat of far
the court of record and which shall have tHeetfof expunging . IC' € person used force or violence or the threat ot larce
the record. If the persomas been imprisoned, the detaining'®'€"¢®- ) S .

authorityshall also forward a copy of the certificate of disgear 2. @ In this subdivision, “labor dispute” includes any contro

to the department. versy concerningerms, tenure, or conditions of employment or
History: 1975 c. 391975 c. 18%.105 1975 c. 1991983 a. 5191991 a. 189  Concerningthe association or representation of persons in-nego
2003 a. 3350, 320. tiating, fixing, maintaining, changing, or seeking to arrange terms

Forfeituresmay not be expunged undarb. (1). State.WMichaels,142 Ws. 2d iti i
An expunged conviction is not admissible to attack a witsesedibility State p e ploy X _p yee.

V. Aﬁdersonlﬁg Wis. 2d 435466I N.WZ? 681(Ct. App. 1991). s b. Subdivisionl. does not apply to conduct arising out of or
This section does not require law enforcement agencipsosecutors to destroy i i i

recordsrelating to an expunged conviction, nor does it prohibit courts from considérr] connection with a labor dISpUte'

ing the facts underlying an expunged conviction in sentencing in another case. Stat€4) AGGRAVATING FACTORS; SERIOUS SEX CRIMES COMMITTED

v. Leitner 2002 W1 77253 Ws. 2d 449646 N.W2d 341 WHILE INFECTED WITH CERTAIN DISEASES. (@) In this subsection:
“Expunge”under this section means to strike or oblitefiae the record all refer « ” . . . .
encedo the defendarg’name and identity67 Atty Gen. 301. 1. “HIV" means any strairof human immunodeficiency

Circuit courts do not possess inherent powers to expunge or destroy convichifus, which causes acquired immunodeficiency syndrome.

records. 70 Atty. Gen. 15. 2. “Serious sex crime” means a violation 0940.225 (1)or

973.017 Bifurcated sentences; use of guidelines; con (2), 948.02 (L)or (2), 0r948.025

sideration of aggravating and mitigating  factors. 3. “Sexually transmitted diseasafeans syphilis, gonorrhea,
(1) DermiTioN. In this section, “sentencing decision” means BePatitisB, hepatitis C, or chlamydia. o

decisionas to whether to imposebifurcated sentence under s. 4. “Significantly exposed” means sustaining a contact that
973.010r place a person on probation and a deciamio the carriesa potential for transmission of a sexually transmitted dis
lengthof a bifurcated sentence, including the lengfteach com €ase or HIV by one or more of the following:

ponentof the bifurcated sentence, the amount of a fine, and the a. Transmission, into a body orifice or onto mucous mem
lengthof a term of probation. brane,of blood; semen; vaginal secretions; cerebrospaat,
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ovial, pleural, peritoneal, pericardial, or amniotic fluid; or othedelivering,distributing, or possessing with intent to deliver or dis
bodyfluid that is visibly contaminated with blood. tribute a controlled substance or controlled substamadog to a

b. Exchange, during the accidental or intentional infliction d¥risonerwithin the precincts of any prisofajl, or house of correc
a penetratingwound, including a needle puncture, of bloodtion.
semenyaginal secretions; cerebrospinal, synovial, pleural; peri (b) Distribution or delivery on public transit vehicles. When
toneal,pericardial, or amniotic fluid; or other body fluid that ismakinga sentencing decisiaconcerning a person convicted of
visibly contaminated with blood. violating s. 961.41 (1)or (1m), the court shall consider as an
c. Exchange, into an eye, apen wound, an oozing lesion,aggravatingactorthe fact that the violation involved delivering,
or other place where a significant breakdown in the epidermal bélistributing, or possessing with intent to deliver or distribute a
rier has occurreaf blood; semen:; vaginal secretions; cerebrospFontrolledsubstancéncluded in schedule I or Il or a controlled
nal, synovial, pleural, peritoneal, pericardial, or amniotic flid; Substanc@nalog of any controlled substance included in schedule
otherbody fluid that is visibly contaminated with blood. I or Il and that the person knowingly used a public transit vehicle

(b) When making a sentencing decision concerning a per%ﬂIngthe violation.
convictedof a serious segrime, the court shall consider as an (9) AGGRAVATING FACTORSNOTAN ELEMENT OFTHECRIME. The
aggravating factor the fact that the serious sex crime was catggravatingactors listed in this section are not elements of any
mitted under all of the following circumstances: crime. A prosecutor is not required to charany aggravatinigc

. : : . tor or otherwise allege the existence of an aggravating factor in
1. Atthe time that he or she committed the serious sex cri - ) .
the person convicted of committing the serious sex crime ha[;5 Yy pleading for a court to consider the aggravating factor when

sexuallytransmitted disease or acquired immunodeficiency syﬁ1 king a sentencing decision.
dromeor had had a positive test for the presence of Hitgen, (10) USE OF GUIDELINES; NO RIGHT TO OR BASIS FOR APPEAL.
or nonantigenic products of HIV or an antibody to HIV Therequirement under suf2) (a)that a court consideentencing

2. At the time that he or she committed the serious sex crirg idelinesadopted by theentencing commission or the criminal

the person convicted of commitirte serious sex crime knewgoricn o ol SRR e T RO R ST P e
that he or she had a sexually transmittidease or acquired

immunodeficiencysyndromeor that he or she had had a positiv mmendatiorspecified in the guidelines, and there is no right
testfor the presence of H|\Antigen, or nonantigenic products o pgeala tc_ourtis senter;cmg decnsm_g tiasedtbe courts decision
HIV or an antibody to HIV o depart in any way from any guideline.

. . . N (10m) STATEMENT OF REASONSFOR SENTENCINGDECISION. (&)
3. The victim of the serious sex crime wsignificantly Th

: : h e court shall state the reasons for its sentencing decision and,
exposedo HIV or to the sexually transmitted disease, whicheveg coyias provided in pab), shall doso in open court and on the
is applicable, by the acts constituting the serious sex crime. '

record.
(5) AGGRAVATING FACTOTS;th\."OLEET Ft'T:LO!\'Y COMMITTED (b) If the court determines thati# not in the interest of the
AGAINST ELDER PERSON. (@) In this subsection: defendanfor it to state the reasons for its sentencing decision in
1. “Elder person” means any individual who is 62 years of agife defendant presence, the court shall state the reasons for its

or oldet sentencingdecision in writing and includthe written statement
2. “Violent felony” means any felony undet9g0.19 (2)(4), in the record.
(5), or (6), 940.225 (1)(2), or (3), 940.23 or 943.32 History: 2001 a. 1092003 a. 321

(b) When making a sentencing decision concerning a Perspn: o, py f imprisonment when none expr d
convictedof aviolent felony the court shall consider as an aggrgz. - acedod . pgsg an b en none ﬁ pressec.
vating factor the facthat the victim of the violent felony was an=XCePtas provided in £73.032 if a statute authorizesprisort
elderperson. This paragraph applies even if the person mis‘tg1kentfor its violation but does not prescribe thiace of imprison

enly believed that theictim had not attained the age of 62 yeard/'ent:a sentence of less than one year diglo the county jail,
d sentence of more than one year shall be to tisedfsin state
(6) AGGRAVATING FACTORS;CHILD SEXUAL ASSAULT OR CHILD

hi . " prisonsand the minimum under the indeterminate sentence law
ABUSE BY CERTAIN PERSONS. (&) In this subsection, “persongpa|ipe one yeamnd a sentence of one year may be to either the
responsiblefor the welfare the child” includes the chidbarent, \yisconsinstate prisons or the county jail. In any proper ceese
stepparentguardian, foster parent, or treatméogter parent; an tanceand commitment may He the department or any house of

employeeof a public or private residentiabme, institution, or cqrrectionor other institution as provided by law or to detention
agency;any other person legally responsible foe childs wel hqer 5973.03 (4)

fare in a residential setting; or a person employed by one wWho igjsiory: 1973 c. 991987 a. 271991 a. 39

legally responsible for the chils'welfare to exerciseemporary Thelegislature is presumed to have been awéireany existing statutes carrying
control or care for the child. sentencesf one year or less with no place of confinement specified when it enacted
. . .. . the predecessor to s. 973.0Zhapter 154, laws of 194%tate ex rel. McDonald v
(b) When making a sentencing decision concerning a perssglasCty. Cir. Ct. 100 Ws. 2d 569302 N.W2d 462(1981).
convictedof a violation of s948.02 (1)or (2), 948.025 (1, or Criminal defendants who receive consecutive sentences that in the aggregate
948.03(2) or(3), the court shall consider as aggravating factor exceedone yearbut individually areall less than one yeashould be incarcerated in

o ountyjails rather than the 1&tonsin prison systerii8 Atty. Gen. 44
the fact that the person was a person responsible for the welfare! P Y Y

of the child who was the victim of the violation. 973.03 Jail sentence. (1) If at the time of passingentence

(7) AGGRAVATING FACTORS; HOMICIDE OR INJURY BY INTOXI-  upona defendant who is to be imprisoned in a county jail there is
CATEDUSEOFA VEHICLE. When making a sentencing decision-como jail in the county suitable for the defendant no cooperative
cerning a person convicted of a violation d940.09 (1r940.25 agreementinder s302.44 the court may sentence the defendant
(1), the court shall consider as an aggravating factor the fact thatanysuitable county jail in the state. The expenses of supporting
atthe time of the violation, there was a minor passenger undertiédefendant there shall be borne by the county in which the crime
yearsof age or an unborn child in the personiotor vehicle. was committed.

(8) AGGRAVATING  FACTORS; CONTROLLED  SUBSTANCES (2) A defendant sentenced to thés@bnsin state prisons and
OFFENSES. (a) Distribution or delivery to prisoners. 1. In this to a countyjail or house of correction for separate crimes shall
paragraph,precinct” means a place where any activity is-corserveall sentences whether concurrent or consecutive istéte
ductedby a prison, jail, or house of correction. prisons.

2. When making sentencing decision concerning a person (3) (a) If a court sentences a defendant to imprisonment in the
convicted of violating $961.41 (1)or (1m), the court shall con countyjail, the court may provide that the defendant perfcom
siderasan aggravating factor the fact that the violation involvedhunity service work under parg) and(c). The defendant earns
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goodtime at a rate of one dégr each 3 days of work performed.personis not subject to confinement between periods of imprison
A day ofwork equals 8 hours of work performed. This good timment.
is in addition to good time authorized undeB8@2.43 (c) A court may not sentence a person undef(ipgregarding

(b) The court may require that the defendant peritommu  anyviolation under ch961 or the commission of a serious crime.
nity servicework for a public agency or a nonprofit charitable History: 1971 c. 2981983 a. 10, 192 1985 a. 1501987 a. 271987 a. 333.
organization. The number of hours of womlequired may not 64 1987 a 398399 1989 a. 3185 1993 a. 481995 a. 281448 2001 a. 109
exceedwhat would be reasonable considering the seriousnes
the offense and any otherfehse which is read into the recat
thetime of conviction. An order may only apply if agreed to b
the defendant and the genization or agencyThe court shall
ensurethat the defendant is provided a written statement of t
termsof the community service order and that the community s
vice order is monitored. o

(c) Anyorganization or agency acting in good faith to whicly
adefendant is assigned pursuant to an order under this subsec
hasimmunity from any civil liability in excess of $25,000 for acts(
or omissions by or impacting on the defendant.

(d) This subsection applies to persons who are senteneed
countyjail butare transferred to a Huber facility unde883.09

%95.032 Sentence to intensive sanctions program.
) SENTENCE. Beginning July 1, 1992, a court may senteace
ersonwho is convicted of a felony occurring on or after
gust 15, 1991hut before December 31, 1999, to participate in
e intensive sanctions program undeB01.048 If a person is
convictedof afelony occurring on or after December 31, 1999, a
ourtmay not sentence the person to participate inrtessive
anctiongprogram under 801.048

tlo&) EvLiciBiLITY. (a) A court may sentence a person under sub.
1) if the department provides a presentence investigation report
recommendingdhat the person be sentenced to the program. If the
&%partmenﬂoes not make the recommendation, a court may order
A the department to assess and evaluate the person. After that
to a county work camp under303.100r to a tribal jail under s. 55qessmernd evaluation, the court may sentence the person to
302.445 ] the program unless the department objects on the ground that it
~(e) A court may not provide that a defendant perform commiecommendshat the person be placed on probation.
nity service work under this subsection .|f the defendant is belng(b) Notwithstanding pata), the courimay not sentence a per
sentencedegarding any of the following: sonunder sub(l) if he or she is convicted affelony punishable
1. A crime which is a Class A, B, or C felony by life imprisonment or has at any time been convicted, adjudi
2. A crime which is a Class D, E, &r G felony listed in s. cateddelinquentor found not guilty or not responsible by reason
969.08(10) (b) but not including any crime specified irfg3.10  of insanity or mental disease, defect or iliness for committing a

(4) (a) In lieu of a sentenad imprisonment to the county jail, Violentoffense, as defined in 801.048 (2) (bm)
a court may impose a sentence of detention at the defesdant’(3) Limitations. The following apply to a sentence under sub.
placeof residence or other place designated by the court. THg
lengthof detention may not exceed tiaximum possible period  (a) The court shall provide a maximum period for the sentence,
of imprisonment. The detention shall be monitored by the usev@iiich may not exceed the maximum teahimprisonment that
anelectronic device worn continuously on the defendgmérson could be imposed on the persdngluding imprisonment autho
andcapable of providing positive identification tfe wearer at rized by any penalty enhancement statute.
the detention location at any time. A sentence of detention in lieu b) The court shall provida maximum period for placements
of jail confinement may be imposed orilyagreed to by the \nqers 301.048 (3) (a) 1which may not exceed one year unless
defepdant.The court thfﬂl ensuthatfthﬁ defendanFeIls Ero,‘"dedthe defendant waives this requirement.
a written statement of the terms of the sentenceaséntion, . ) o : .
including a description of the detention monitoripgocedures . (C:)goll' O"I tk;s paragraph, ype 1 prison” has the meaning given
andrequirements and ainy applicable liability issues. The termd" - 015 ) )
of the sentence of detention may include a requirement that the 2-_The court may prescribe reasonable and necessary condi
defendanpay a daily fee to cover the costs associatedmwithr tions of thesentence in accordance witf861.048 (3)except the

toring him or her In that case, the terms must specify to wiioen COUrt may not specify a particularype 1 prison, jail, camp or
paymentsare made. facility wherethe ofender is to be placed undei391.048 (3) (a)

. T andthe court may not restrict the departmeiatithority under s.
(b) A person sentenced to detention under (pais eligible 301.048(3) (b)or (c).

to earn good time in the amount of one—fowthis or her term .

for good behavior if sentenced to at least 4 days, but fractions of4) MODIFICATION. (a) The department may provide for place

a day shall be ignored. The person shalbiven credit for time Mentsunder s301.048 (3) (afor a shorter period than theaxk
servedprior to sentencing under®73.155 including good time Mum period specified by the court under s(8). (b). _
unders. 973.155 (4) If the defendant fails to comply with the (b) The department may request that the court extend the maxi
termsof the sentence afetention, the court may order the defendnum period provided by the court under s(&). (a)or the maxi

ant brought before the court and the court may order the defendasin period provided by the court undsub.(3) (b) or both.
deprivedof good time. Unlessa hearing is voluntarily waived by the person, the court

() If the defendant fails to comply with the terms of the sefin@llhold a hearing on the matteFhe court may not extend the
tenceof detention, the court may ordéte defendant brought Maximumperiod of the sentence beyond the amount allowable
beforethe court and the court may ordeat the remainder of the Undersub.(3) (a) Except as provided in pdc), the court may
sentenceof detention be served in the county jail. not extend thanaximum period for placements unde881.048

(d) A sentence under this subsection is not a sentahce(3) () 1.beyond a total, including the original period aaid

LN extensionsof 2 years or two-thirds of the maximum term of
g?]grgls%%nln;ent,except for purposes of s873.04 973.15 (8)(@)  jmprisonmenthat could have been imposed on the person, which

) ) everis less.
(5) (a) In this subsection: (c) The court may extend under pé) the maximum period

1. “Commission of a serious crime” has the meaning giveBr placements under 301.048 (3) (a) 1to a period not exceed

unders.969.08 (10) (a) ing two—thirds of the maximum term of imprisonment that could
2. “Serious crime” has the meaning given und868.08 (10) have been imposezh the person under suB) (a)for his or her
(b). sentenceo the intensive sanctions program if all of the following

(b) In lieu of a continuous sentence, a court may sentence a pep!Y:
sonto serve a series of periods, not less than 48 hours nor morel. The person escaped fronsentence to the intensive sanc
than3 daysfor each period, of imprisonment in a county jail. Th&ons program.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/302.43
https://docs.legis.wisconsin.gov/document/statutes/2003/303.09
https://docs.legis.wisconsin.gov/document/statutes/2003/303.10
https://docs.legis.wisconsin.gov/document/statutes/2003/302.445
https://docs.legis.wisconsin.gov/document/statutes/2003/969.08(10)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/943.10
https://docs.legis.wisconsin.gov/document/statutes/2003/973.03(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.155
https://docs.legis.wisconsin.gov/document/statutes/2003/973.155(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.04
https://docs.legis.wisconsin.gov/document/statutes/2003/973.15(8)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.19
https://docs.legis.wisconsin.gov/document/statutes/2003/969.08(10)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/969.08(10)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/969.08(10)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.03(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20961
https://docs.legis.wisconsin.gov/document/acts/1971/298
https://docs.legis.wisconsin.gov/document/acts/1983/110
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/acts/1985/150
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1987/332,%20s.%2064
https://docs.legis.wisconsin.gov/document/acts/1987/398
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/85
https://docs.legis.wisconsin.gov/document/acts/1993/48
https://docs.legis.wisconsin.gov/document/acts/1995/281
https://docs.legis.wisconsin.gov/document/acts/1995/448
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(2)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/301.01(5)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(4)(c)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/301.048(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/973.032(3)(a)

973.032 SENTENCING Updated 03—-04Wis. Stats. Database 8

2. The person is sentenced for the escape to a sentence ofl. Part A equals $30 for each misdemeantersfe or count
imprisonmentconcurrent with the sentenceth® intensive sarc and$50 for each felony &nse or count.

tions program. 2. Part B equals $20 for each misdemeanfanske or count

3. The sentence under sulldexceedshe total of the maxi and$20 for each felony &énse or count.
mum period originally provided by the court under s{&).(b) for (b) The person paying the crime victim and witness sugehar
the sentence to the intensive sanctions program amigkienum  shallpayall of the moneys due under part A before he or she pays
extensionsavailable under pafb). any of the moneys due under part B.

(5) PaROLE RESTRICTIONS. A person sentenced under s(b. (4) If aninmate in a state prison or a person sent¢acestate
is eligible for parole except as provided in382.11 304.02and  prisonhas not paid the crime victim amdtness assistance sur
304.06 chargeunder this section, thdepartment shall assess and collect

(6) CrepIT. Any sentence credit under9¥3.155 (1)jppplies theamount owed from the inmasevages or other moneysny
towardservice of the period under si{B) (a)but does not apply amount collected shall be transmitted to the secretary of adminis
towardservice of the period under syB) (b). tration.

History: 1991 a. 391993 a. 791995 a. 27390, 1997 a. 2831999 a. 9185, 2001 History: 1983 a. 271987 a. 271989 a. 311993 a. 161995 a. 2012003 a. 33
a.109
When a presentence investigation recommendsihing prohibits a court from 973.046 Deoxyribonucleic acid analysis surcharge.

sentencinga person to the intensive sanctions program although the sentendi i i i i
guidelineswould recommend probation. StateMiller, 180 Ws. 2d 320 509 (M'QJ) Exceptas prowded in sublr), if a court Imposes a sentence

N.W.2d 98 (Ct. App. 1993). or places a person on probation for a felony conviction, the court
An extension of confinement under this provision may be appealed by comni®iay impose a deoxyribonucleic acid analysis sugehaf $250.
law writ of certiorari. The time for appeal is governed by s. 808.04. Statalges, (1r) If a court imposes a sentence or plaqassraon on proba

195Wis. 2d 254536 N.W2d 153(Ct. App. 1995)94-0880 . A !
Theextension of a placement period under the intensive sanctions program nﬁlgp fora V|_0Iat|on of 3940'2_25948'0_2 (1)9r (2) or 94_8-025 the

bebased on public safety considerations and the participaeed for punishment courtshall impose a deoxyribonucleic acid analysis sugehaf

andtreatment. All that needs to be shown at an extension hearing is that the pajgis

panthas not made dfigient progressn the program and that more time is require: ’ .

to meet those concerns. Statdwrner 200 Ws. 2d 168546 N.W2d 880(Ct. App. (2) After the clerk of courtletermines the amount due, the

1996,95-1295 _ clerk shallcollect and transmit the amount to the county treasurer
Theright, under s. 972.14 (2), of a defendant to nsktatement prior to sentenc ﬁﬂ)der s59.40 (2) (m) The county treasurer sh#ilen make pay

ing does not apply to an extension of a placement under the intensive sanctions S .
gram. StatevTurner 200 Ws. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295 entto the secretary of administration unde$%.25 (3) (f) 2.

IntensiveSanctions: A New Sentencing Option. FiedMifs. Law June 1992. (3) All moneyscollected from deoxyribonucleic acid analysis
i L ) surchages shall be deposited by the secretary of administration as

973.0335 Sentencing; ~restriction on possession of gpecifiedin 5.20.455 (2) (Lm)and utilized under £65.77
body armor. Whenever a courtimposes a sentence or places g 4) |t an inmate in a state prison or a person sentdocestate
o Coreion 01 & violent (ke prisonnias ot paid the deowyrbonuclee acid anaysi sujehar
of the re uireménts and penalties undead. 291 nderthis section, the department shall assess and collect the

Histor -qzoma o5 P g amountowed from the inmate’wagesor other moneys. Any

y: ’ amountcollected shall be transmitted to the secretary of adminis

973.035 Transfer to state—local shared correctional tration.

facilities. Any person serving a sentence of imprisonment to theiSt0"y: 1993 a. 161995 a. 2011997 a. 271999 a. 92003 a. 33

Wisconsinstate prisons, a county jailcaunty reforestation camp 973,047 Deoxyribonucleic  acid analysis require -

sive sanctions program may be transferred to a state-local shgfigfhationfor a felony conviction, the court shall require the-per

correctionaffacility under s302.45 (1) sonto provide a biological specimen to the state crime laborato
History: 1983 a. 3321989 a. 311991 a. 39 ries for deoxyribonucleic acid analysis.

(Im) The results from deoxyribonucleic acid analysiseof

973.04 Credit for imprisonment under earlier sentence : . X .
b Specimerprovided under this section may be usety as autho

for the same crime. When a sentence is vacated and a new s p )
tenceis imposed upon the defendant for the same crime, d under s.165.77 (3) The state crime laboratories shall

departmentshall credit the defendant with confinement-pred€stroyany such specimen in accordance withés.77 (3)
viously served. (2) Thedepartment of justice shall promulgate rylesviding

History: 1983 a. 66528 for procedures fordefendants to provide specimens when
While periods of time served dueda indigent inability to post bail prior to trial  requiredto do so under this section and for the transportation of

must be credited as time served on a prison sentence imposed, a court need not i i i i
time served by an indigentfehder against probationary confinement. Stafia, m%%SpeCImens to the state crime laboratories for analysis under

192Wis. 2d 870532 N.W2d 423(Ct. App. 1995). s.165.77
History: 1993 a. 1698, 227, 1995 a. 4401999 a. 9

973.045 Crime victim and witness assistance sur

charge. (1) On or after October 1, 1983, if a court imposes
sentencer places a person on probation, the court shall impot
acrime victim and witness assistance surgbaralculated as fol

73.048 Sex offender reporting requirements.

) Exceptas provided in sulf2m), if a court imposes a sen
enceor places a person on probation for any violation, or for the
solicitation,conspiracyor attempto commit any violation, under

lows:  misd e ch. 940, 944, or 948 or s5.942.080r 943.01t0 943.15 the court
(@) For each misdemeanorfefise or count, $50. may require the person to comply with the reporting requirements
(b) For each felony &nse or count, $70. unders.301.45if the court determines that the underlying conduct

(2) After the clerk determines tremount due, the clerk of was sexually motivated, as defined s.980.01 (5) and that it
courtshall collect andransmit the amount to the county treasuraxould be in the interesof public protection to have the person
under s59.40 (2) (m) The county treasurer shall then make-payeportunder s301.45
mentto the secretary of administration unde5%.25 (3) (f) 2. (2m) If a court imposes a sentence or places a person on

(3) (a) Theclerk shall record the crime victim and witness suiprobationfor a violation, or for the solicitation, conspiracy or
chargein 2 parts. Part A is the portion that the secretary of admaitemptto commit a violation, of £40.22 (2)940.225 (1)(2),
istrationshall credit to the appropriation accountder s20.455 or (3), 944.06 948.02 (1)or (2), 948.025 948.05 948.055
(5) (9) and part B is the portion that the secretary of administrati®48.06 948.07 948.075948.08 948.095948.11 (2) (a)or(am),
shallcredit to the appropriation account unde2&455 (5) (gc) 948.12948.13 or948.3Q or of 5.940.300r 940.31if the victim
asfollows: wasa minor and the person was not the vidiparent, the court
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shallrequire the person to comply with the reporting requirementsapplicableuntil paid in full, shall then be applied to payment of
unders.301.45unless theourt determines, after a hearing on ¢he natural resources restitution sura®until paid in full,shall
motion made by the person, that the person is not required to cdhren be applied to the payment of the environmental sigekar
ply under s301.45 (1m) applicableuntil paid in full,shall then be applied to the payment
(3) In determining under suilm)whether it would be in the Of thewild animal protection surchge if applicable until paid in
interestof public protection to havehe person report under s.full, shall then be applied to payment of the weapons sugrehar
301.45 the court may consider any of the following: until paidin full, shall then be applied to payment of the uninsured

; At ployersurchage until paid in full, shall then be applied to pay
vicgia:r)1 IP tehgg\,?cs)[a%totg.e time of the violation, of the person and ﬁgntof the enforcement surclygrunder 253.06 (4) (c)if appl-

. : - able,until paid in full, and shall then be applied to payment of the
vio?gzio-[lhe relationship between the person and the victim of tﬁﬁe and the costs and fees imposed unde8th.

N . . ) (3) (a) In lieu of part orall of a fine imposed by a court, the
(c) Whether the violation resulted in bodily harm, as defin :
in 5.939.22 (4) to the victim. e(Ejourtmay stay the execution of part or all of #emtence and pro

-V ) vide that the defendant perform community service wankler
(d) Whether the victim sﬁﬁred from a menta!lness or mental ars.(b) and(c). Any applicable driver improvement surcher
deficiencythat rendered him or her temporarily or permanentlynder s. 346.655 or any domestic abuse suraf@runder s.
incapableof understanding or evaluating the consequences of big3 055shall be imposed under @14 regardless of whetheart
or her actions. or all of the sentence has been stayed. If the defendant fails to
(e) The probability that the person will commit other violationsomply with the communityservice ordeithe court shall order the
in the future. defendanbrought before the court for imposition of sentence. If

(9) Any other factor that the court determines may be relevdhe defendant complies with the community service grdeor
to the particular case. shehas satisfied that portion of the sentence.

(4) If the court orders a person to comply with the reporting (b) The court may require that the defendant pericommu
requirements under 801.45 the court may order the person tdlity servicework for a public agency or a nonprofit charitable

continueto comply with the reporting requirements until his or heprganization. The number of hours of worlequired may not
death. exceedwhat would be reasonable considering the seriousness of

(5) If the court orders a person to comply with the reportir{ﬁe Qﬁens? and any otherfehze which islread i?tc.’fthe re%cmj b
requirementsinder s301.45 the clerk of the court in which the t€time of conviction. An order may only apply if agreed to by

orderis entered shall promptly forward a copfythe order to the the defendant and the ganization or agencyThe court shall
departmenbf corrections. If the conviction on which the order is ENSurethat the defendant is provided a written statement of the

baseds reversed, set aside or vacated, the clerk of the court sH"SOf the community service order and that the community ser

promptly forward to the department ebrrections a certificate VIC€ Order is monitored. o , ,

statingthat the conviction has been reversed, set aside or vacated€) Any organization or agency acting in good faith to which
History: 1995 a. 4401997 a. 1301999 a. 892001 a. 1092003 a. 50 adefendant is assigned pursuant to an order under this subsection
Cross Refeence: See also chlus 9 Wis. adm. code. hasimmunity from any civil liability in excess of $25,000 for acts

Sex-offenderegistration as a condition of bail-jumping probation was not auth icai i ]
rizedby s. 973.09 (1) (a). Bail jumping is rate of the denses enumerated in the(br omissions by or impacting on the defendant.

sex-offenderegistration statutes, ss. 301.45 or 973.048, that permit or require regis (4) If a defendant fails to pay the fine, surgearcosts, or fees

tration,and read-in, but dismissed, sexual assaulgelsatonot bring a case within \yithi i i
5.973.048. State Martel, 2003 W1 70262 Ws. 2 483664 N.W2d 69 021509 Within the period specified under suf) or (1m), the court may
do any of the following:

973.05 Fines. (1) When a defendant is sentenced to pay a (&) Issue a judgment for the unpaid amount and direct the clerk
fine, the court may grant permission for the paynurthe fine, ~ to file and docket a transcript of the judgmenithout fee. If the
pluscosts, fees, and surchas imposed under ¢4, to be made courtissues a judgment for the unpaid amount, the court shall send
within a period not to exceed 60 days. Ifsuxh permission is to the defendant dtis or her last-known address written notifica
embodiedn the sentence, the fine, plus costs, fees, and sgeshartion that a civil judgment has been issued for the unpaid fine, sur
imposedunder ch814, shall be payable immediately chargecosts, or fees. The judgment has the same force fat ef

(1m) If thecourt orders payment of restitution and a fine arffiudgments docketed underé6.10
related payments under@¥3.2Q the court may authorize a pay = (b) Issue an order assigning not more than 25% of the defen
mentperiod in excess of the limit imposed under gﬂlm dant’scomm|SS|ons, earnings, salaries, wages, pension beneflts,
(2) Whena defendant is sentenced to pay a find is also benefits under cl02 and other money due or to be due in the
placedon probation, the court may make the payment of the firfutureto the clerk of circuit court for payment of the unpaid fine,

plus costs, fees, and surchjes imposed under c8l4, a condi  Surchargecosts, or fees. In this paragraph, “employer” includes
tion of probation. the state and its political subdivisions.

(2m) Paymentsinder this section shall be appliest to pay (€) Issue an order assigning lottery prizes won by a defendant
ment of the penalty surchge until paid in full, shall then be whosename is orthe list supplied to the clerk of circuit court

appliedto the payment of the jail surchyaruntil paidin full, shall Unders.565.30(5r) (@) for payment of the unpaid fine, suraey

thenbe applied to the payment of part A of the crime victim argPStsor fees. _ _

witness assistance surchyge until paid in full, shall then be (4m) As provided in s767.265 (4)a child supportithhold-
appliedto part B ofthe crime victim and witness assistance sufg assignment under state law has priooter any assignment
chargeuntil paid in full, shall then bapplied to the crime labora Or order under sulg4).

tories and drug law enforcement surgjganntil paid in full, shall (5) (@) 1. Upon entry of the assignment under gdb.(b),
thenbe applied to the deoxyribonucleic acid analysis sugeharunlessthe court finds that income withholding is likely to cause
until paid in full, shall then be applied to the drug abuse progrdtre defendant irreparable harm, the court shall provide notice of
improvement surchge until paid in full shall then be applied to the assignment by regular mail to the last—-known address of the
paymentof thedriver improvement surchge until paid in full, personfrom whom the defendant receives or will receive money
shall then be applied to the truck driveducation surchge if If the clerk of circuit court does not receive the money from the
applicableuntil paid in full, shall then be applied to payment of thperson notified, the court shall provide notice of the assignment
domesticabuse surchge until paid in full, shall then be appliedto any other person from whom the defendant receives or will
to payment of the consumer protection surgamtil paid irfull,  receivemoney Notice ofan assignment under sy#) (b) shall
shallthen be applietb payment of the natural resources sughar inform the intended recipient that, if a prior assignment under sub.
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(4) (b) has been received relating to the same defendant, the recipi(i) 1. In this paragraph, “payroll period” has the meaning given
entis required to notify the clerk of circugburt that sent the sub in s.71.63 (5)
sequent notice of assignment that another assignment has already. If after an assignment is infeét the defendarg’employer
beenreceived. A notice of assignment shall include a form pathangests payroll period, or the defendant changes employers
mitting the recipient to de5|gnate on the form that another assigindthe new employés payroll period is diérent from the former
menthas already been received. employer’s payroll period, the clerk mayunless otherwise

2. If, after receiving the annual list unde565.30 (5r) (a) orderedby a judge, amend the withholding assignment or order so
theclerk of circuit court determines that a person identifietién thatall of the following apply:

list may be subject to an assignment under @)i(c), theclerk a. The withholding frequencgorresponds to the new payroll
shallinform the court of that determination. If tbeurt issues an period.
orderunder sub(4) (c), the clerk of circuit courshall send the b. The amounts to be withheld reflect thgjustment to the

noticeof that order to the administrator of the lottery division of,ithholding frequency
the department of revenue, including a statement of the amount
owedunder the judgment and the name and address of the perso.
owing the judgment.The court shall notify the administrator of antsemployer and to the defendant

the lottery division of the department of revenue when the-judg History: 1977 c. 291979 c. 34111 1981 c. 2088, 352 1983 a. 27535 1985
mentthat is the basis of the assignment has been paid in full. a, 35 1987 a. 27339, 398 1989 a. 64107, 359, 1991 a. 391993 a. 161995 a. 227

3. Notice under this paragraph may be a notice of the codr 448 1997 a. 327, 35,148 248 1999 a. 932 2001 a. 1656, 105 2003 a. 139
. ections973.05 (1), permitting a delay of 60 days for payment of a fine, and
acopy of the executed assignment or a copy of that part of .07,providing commitment to jail for nonpayment, are constitutional since the

courtorder which directs payment. courtmay stay the sentence and put the defendant on probation. The biyt®ea of

(b) For each payment made under the assignment under §F2°50 9 02y 9 o1 fie gefendant. State exfetiersen.Blessingerst Ws.

(4) (b), the persorfrom whom the defendant under the order Trial courts are encouraged to use the installment method when dealing with indi
receivesnoney shall receive an amowtjual to the persamhee  gentdefendants; the installment period may exceed 60 dajlbv \Btate 84 Wis.
essarydisbursements, nod exceed $3, which shall be deductedd 397 267 N.W2d 357(1978).

. After the defendant raised the issue of ability to pay a fine in a postconviction
from the money to be paid to the defendant. motion, a hearing was necessaryatid an unconstitutional application of the stat

i i H . The court should considet) the financial resources of the defendant and the
(C) A persqn who receives notice _O_f th? aSSIan.]ent under Sg{ﬁzemhat payment will impose; 2) the ability of the defendant to pay on an-install
(4) (b) shall withhold theamount specified in the notice from anymentbasis or on other conditions to be fixed by the coutth@pxtent to which pay
moneythat person pays to the defendant later thanweek after mentwill interfere with the ability of the defendant to make any ordered restitution
; ; ; : or reparation to the victim; and 4) whether there are particular reasons that make a fine
rec_elptof the notice of assignment. itin 5 days after the day on appropriate as a deterrent or corrective measure. Skatechler 2003 WI App 245,
which the person pays money to the defendant, the pstsdh 268wis. 2d 192673 N.W2d 335 02-1205
sendthe amount withheld to thelerk of circuit court of the juris A court cannot impose probation or order a defendant to perform community work
diction providing notice. If the person has already received"}i'e“ of imposing a statutorily required minimum jail senterice Atty. Gen. 41
noticeof an assignment under si#) (b), the person shatktain
the later assignment and withhotde amount specified in tha
assignmengfter the last of any prior assignments is paid in ful

Within 10 days of receipt of the later notice, the person shtfly

j) The clerkshall provide notice of the amended withholding
gnmenbr order under pafi) by regular mail to the defen

1973.055 Domestic abuse assessments. (1) If a court
jmposesa sentence on an adult person or plareadult person

on probation, regardless of whether any fine is imposed, the court
the clerk of circuit court that sent the notice that the petsam Shallimpose a domestic abuse surgeannder ch814of $75 for

receiveda prior notice of amssignment under sul#) (b). See €achoffense if: . o .
tion 241.09does not apply to assignments under this section. (&) 1. The court convicts the person of a violatdm crime
(d) If after receipt of noticef assignment under péa) 1.the SPecifiedin s.940.01 940.02 940.03 940.05 940.06 940.19
personfrom whom the defendant receives money fails to withho 0.20(1m) 940.201940.21 940.225940.23 940.285940.30
themoney or send the money to the clerk of circuit court as p 10.305940.31 940.42 940.43 940.44 940.45940.4§941.20
vided in this subsection, the person miag proceeded against 41.30 943.01 943.011 943.14 943.13 946.49 947.01
947.0120r 947.01250r of a municipal ordinance conforming to

underthe principal action undeh.785for contempt of court or
may be proceeded against under¢h8and be required to forfeit S. 940.201 941.2Q 941.3Q 943.01 943.011 943.14 943.13

notlessthan $50 nor more than an amount, if the amount exceed®-49 947.01 947.0120r 947.0125 and o o
$50, that is equal to 1% of the amount not withheld or sent. 2. The court finds that the conduct constituting the violation
(e) If an employer who receives noticeasf assignment underunderSUbd'l' involved an act by the adult person against his or
sub.(4) (b)fails to notify the clerk of circuit court within 10 days"'€" SPOUSe or former spouse, against an adult with whom the aduit
afteran employee is terminated or otherwise temporarily or p ersonresides or formerly resided or against an adult with whom

manently leaves the employgremployment, the employer may eadult person has created a child; or

be proceeded against under the principal action unde&tagfor (b) The court convicts a person ung&i13.12 (8) (apr a con
contemptof court. forming municipal ordinance.

() Compliance by theperson from whom the defendant (2) (a) If the surchage is imposed by a court of record, after
receivesmoney with the order operates as a digghaf the per the court determines the amount due, the clerthefcourt shall
son'sliability to the defendant as to that portiofthe defendarg’  collectand transmit the amount to the county treasurer as provided

commissiongarnings, salaries, wages, benefits or other msmey" S- 59-40 (2) (m) The county treasurer shall then make payment
affected. ° g g yIto the secretary of administration as provided &9s25 (3) (f) 2.

No emplover may use an assignment under b)as (b) If the surchage is imposed by a municipal court, after a
ab(a?s)is for thepdeynial of}émploymdntagdefendant thg?j?sggar determinatiorby thecourt of the amount due, the court shalt col

of an employee or any disciplinary action against an employ&gEt and transmit the amount to tiveasurer of the countyity,

An employer who denies employment or disgesaror disciplines town, or vﬂlag_ez and_that treasurer sh_all make payment to the sec
anemployee in violation othis paragraph may be fined not mordetaryof administration as provided in&6.0114 (1) (bm)

than $500 and may be required to make full restitutioihe ~ (3) All moneys collected from domestic abuse sugg®r
aggrievedperson, including reinstatement and back pRegstitu  shallbe deposited by the secretary of administration 2035

tion shall be in accordance with®73.20 An aggrieved person (3) (hh) and utilized in accordance with46.95

may apply tothe district attorney or to the department of work (4) A court maywaive part or all of the domestic abuse-sur
force development for enforcement of this paragraph. chargeunder this section if it determines that the imposition of the
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11 Updated 03-04Wis. Stats. Database SENTENCING 973.07

full surchage would have a negative impact on thfelder's graphto a crime prevention ganization that has naomplied
family. with the provisions of s757.17

History: 1979 c. 11, 1979 c. 2215.2202 (20) 1979 c. 3551981 c. 2Gs.2202 0 ituti
(20) (s) 1983 a. 26.2202 (20)1987 a. 271989 a. 311991 a39, 1993 a. 262319, (g) Anamount equal to 10% of any restitution ordered under

1995a. 27201, 343 353 1997 a. 2735, 143 1999 a.150s.672 1999 a. 1852001 S 973.2Q payable to the county treasurer for use by the county
a.16,2003 a. 33139 225 326 327. (h) The cost of performance aftest under £68.38§ if ordered

by the court.
973.06 Costs, fees, and surcharges. (1) Except as pro . . .
vided in $.93.2Q the costs fees, and surchges taxable against (2) Thecourt may remit the taxable costs, in whole gpart.
the defendant shall consist of the following items and no others: (3) If the court orders payment of restitution, collection of

(a) The necessary disbursemeatsi fees of dicers allowed Cojif;?alé&egsoeggg;dzg gg‘gaesff('lzggsmwg o 3561981 c. 352
by law and incurred in connection with the arrest, preliminanygs:, 5q 1987 a. 347398 403 1991 a. 39269, 1995 a. 2753, 448 1999 . 58

examinatiorand trial of the defendant, including, in the discretioso, 186 2003 a. 104132
of the court, the fees and disbursements of the agent appointed Ao accused who cancedsury trial at the last moment to accept a plegaiamisks
bothtaxation of costs under s. 973.06 and assessment of jury fees under s. 814.51.
returna defendant from another state or country Statev, Fostes 100 We. 2d 103301 N.W2d 192(1981).
(am) Moneys expended by a law enforcement agency under all court may not order reimbursement of a law enforcement agency for routine
of the following conditions: investigativeactivities. State.\Petersonl63 Ws. 2d 800472 N.W2d 571(Ct. App.

1991).
1. The agency expended the moneys to purchaseteolled Contributionunder sub. (1) (e) toward a defendsuaiftorney fees payable bye

substancer controlled substance analog thats distributed in  county may not be taxed in an order separate from the sentence.. Giatet 68
violation of ch.961 Wis. 2d 682484 N.W2d 371(Ct. App. 1992).

; ; :.Sub. (1) (c) does not limit recovery of expert witness fees to fees for court
2. The moneys were expended in the course of an Invesng;%ointedmmesses. State 8chmaling198 Ws. 2d 757543 N.W2d 555(Ct. App.

tion that resulted in the defendantonviction. 1995).

3. The moneys were used to obtain evidence of the deferA court was authorized to order that a defendant pay the cost of DNA testing by
aprivate laboratory aa cost under this section. Stat®eiersdorf208 Ws. 2d 492

dant’sviolation of the law 561N.W.2d 749(Ct. App. 1997).
4. The agency has not previously been reimbursed or repaiéixpensesncurredby a sherif s department in transporting a witness from a-Flor
for the expended moneys by the defendant ida corrections facility to testify at the defendaritial were chayeable to the defend

7 antunder s. 973.06 (1) (a). StateBender213 Ws. 2d 338570 N.W2d 590(Ct.
(ar) If thedefendant violated 947.017 the moneys expended App. 1997).

by a state or local government agency for the following activitiggf or costs 1o 5’5&&'}&’;’553 ;Jggsegguﬁ-vfllz) d(ﬁifggk a tﬂggisggg)o”d“ions must.be

in connection with a threat under%l7.017 (2) A crime prevention @anization under sub. (1) (f) is amganization designed to
1. The response to the threat by egesicy medical persen encouragehe public to report incidences of crime to law enforcement agencies and
nel. as defined in €41.37 (l) (C.) to assist those agencies in apprehending criminals. It does not include law-enforce

mentagencies. State Bizzle,222 Ws. 2d 100585 N.W2d 899(Ct. App. 1998).
2. The analysi®f any substance alleged to be a harmfut sub Sub.(1) (c) authorized the taxation of the costs of an experédical examination
stanceas defined in 947.017 (1) whenthe development of that evidence was used in the prosecution of the defendant
i ' 7 althoughthe examination was ndbne in contemplation of trial and the expert wit
3. The medical treatmenf persons who are alleged to haveessdid not testify State vRohe 230 Ws. 2d 294602 N.W2d 125(Ct. App. 1999).

beenexposed to an alleged harmful substance, as defined i @isbursementsand fees' are given the same meaning in sub@iand (©).
947.0 17(1)_ Whetherthe expenses associated with orders to produce a defendant are taxable “fees

of officers” under sub. (1ja) depends upon whether they are ordinarilyggito

(b) Fees and travel allowance of witnesses for the state at #hépayable by another or are merely internal operating expenses of a governmental
e : ; . unit. State vDismuke, 2001 WI 75244 Wis. 2d 457628 N.Ww2d 791
prellmlnaryexamlrlatlon and the trial. . Thetrial court has inherent authority to assess theafastpaneling a jury against
(c) Fees and disbursements allowed by the ¢cowexkpert wit  aparty The purpose of imposing jury costs is to deter disruptive practices that con

nesses.Section814.04 (2)shall not apply in criminal cases tributeto ineficiency in thecourt system. The trial court is not limited to imposing
’ ’ ’ costson parties, but may sanction an attorney whose conduct negligently disrupts the

(d) Fees andravel allowance of witnesses for the defens@urt'sorderly administration of justice. O'Neil Monroe County Circuit Court,

incurredby the county at the requesttbe defendant, at the pre 2003WI App 149,266 Ws. 2d 125667 N.w2d 774 02-2866

i i ; Theobligation of a defendant under this section is not digefadte in bankruptcy
liminary hearing and the trial. Matterof Zarzynski,771 F2d 304(1985).

(e) Attorney fees payable to the defense attorney by the countiigntto counsel; repayment of cost of court-appoimieahsel as a condition of
or the state.If the court determines at the time of sentencing therbbation. 56 MLR 551.
the defendans financial circumstances are changed, the court
may adjust the amount in accordance wit&7.07 (1) (agnd(2). 973.07 Failure to pay fine, fees, surcharges, or costs

(f) 1. An amount determined by the court to make a reasonglid® comply with certain community  service work. If the
contributionsurchage to anyof the following, if the court deter IN€, plus costs, fees, and suragesimposed under cl814, are
minesthat the person has the financilility to make the con Notpaid or community service work under9gi3.017 (3)is not
tribution surchage and the contribution surcharis appropriate: completedasrequired by the sentence, the defendant may be com

a. A private nonprofit aganization that has as its primarypurm'tted.tc? thed_cm;]nty éa'l um" théine, co_?ts, fees, and ?(uro%as
posepreventing crime, encouraging the public to report crime §f€P2I¢ Or dISChaed, or the community Serviceé wWork under s.
assistingaw enforcement agencies in the apprehensianiii- 43.017(3) is completed, for a period fixed by the court not to
nal offenders. exceedd months.

. . History: 1977 c. 291979 c. 34111; 1981 c. 201983 a. 271985 a. 361987 a.
b. A law enforcement agency that has a crime prevention 339, 1989 a. 641991 a. 391993a.16; 1995 a. 241997 a. 271999 a. 92001

fund, if the contributionis credited to the crime prevention funde. 16,2003 a. 139

andis used for crime prevention purposes. Sections973.05 (1), permitting a delay of 60 days for payment of a fine, and s.
i . .973.07,allowing commitment to jail for nonpayment, are constitutional since the

2. If the court does require a person to make a contributieurtmay stay the sentence and put defendant on probation. The burden of proving
surchargedo an oganization or agency specified in sutidbut  inability to payés on Ehe de)fendant. State ex rel. Pederdiessingersé Ws. 2d
: D H 286,201 N.w2d 778(1972).

Soeﬁnmfrequ're the person tohpay d"}ehth”at may bet:mposeg Whena fine and payment schedule are reasonably suited téegud@fs means,

orthe o ens_e _OI’ court CO_SFS, the court shall state on t_ € recor tme%ffender carries a heavy burden of showing inability to v} v. State34 Ws.

reasonsvhy it is not requiring the person to pay the fine or coueti 397, 267 N.w2d 357(1978).

costs. All contribution surchzges made under this paragraph Commitmentunder this section may be consecutive to another term of incarcera

shallbe made to the clerk of circuit court for distribution to th#°n- State vWay, 113 Wis. 2d 82334 N.W2d 918(Ct. App. 1983).

. . e . The 6— month limit on commitments under this section is the aggregate amount of
organization or agencgpecified in subdl. The court may not time a defendant may be jailed for nonpayment fifie@ State vSchuman173 Ws.

ordera person to make a contribution surgeannder this para 2d 743 496 N.w2d 684(Ct. App. 1993).
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Incarceratioras a means of collecting a fine is limited to 6 months by this section. (d) A tank vessel that violates299.62 (2)that is owned by

It was error for a court to make payment of an old, unpaid fine a condition of probati i [
for a new conviction when violation of probation exposed the defendant to inearcg%Berson who, within 5 years before the commission of the current

tion of morethan 6 months. State @akley 2000 WI 37,234 Ws. 2d 528609  Violation, was previously convicted of violating229.62 (2) but

N.W.2d 786 if the tank vessel is encumbered by a bona fide perfected security
) ) ) interestthat was perfected before the date of the commission of the
973.075 Forfeiture of property derived from crime and currentviolation and the holder of the security interest neither had
certain vehicles. (1) The following are subject to seizure andknowledgeof nor consented to the commission of that violation,
forfeiture under ss973.075to0 973.077 the holder of the security interest shall be paain the proceeds

(a) All property real or personal, including moneadirectly or  of the forfeiture.
indirectly derived from or realized through the commission of any (e) Any recording, as defined in®43.206 (5)created, adver
crime. tised, offered for sale or rent, sold, rented, transported of pos
(b) 1m. Except as provided subd.2m, all vehicles, as sessedn violation of ss943.207t0 943.209r s.943.49and any
definedin s.939.22 (44)which are used in any of tli@llowing electronic,mechanical or other device for making a recording or

ways: for manufacturing, reproducing, packaging or assembting
a. To transport any property or weapon used or to be usedwordlngthat was used tfacilitate a violation of S§43207t0
receivedin the commission of any felony 943.2090r s.943.49 regardless of the knowledge or intent of the

personfrom whom the recording or device is seized. If a device
o . L subjectto forfeiture under this paragraph is encumberedimyna

¢. In the commission of a crime in violation of%14.3Q  fi4e perfected security interest that was perfected before the date
944.31944.33 944'.33@944'34. . of the commission of theurrent violation and the holder of the

d. In the commission of a crime relating to a sulgedcut  securityinterest neithehad knowledge of nor consented to the
tural resource in violation of €4.47 commission of that violation, the holder of the security interest

e. To cause mor¢han $2,500 worth of criminal damage toshallbe paid from the proceeds of the forfeiture.

cemeteryproperty in violation of s943.01 (2) (dor943.012 (2) A law enforcement diter may seizeproperty subject to

f. In the commission of a crime undeB43.12 (8)813.122 this section upon process issued by any court of record having
(11), 813.123 (10)813.125 (7)813.128 (2)or 940.32 jurisdiction over the property Except for vehicles used the

g. In the commission of a crime unde®43.75 (2pr (Zm) commissionof a Crime in V!Olation of 944.30 944.31,944.32

2m. a. No vehicle used by any person as a comeacrier 944.330r944.34 seizure without process may be made under any

in thetransaction of business as a common carrier is subject to f?)frthe foIIowu_wg C|r$:u.ms_tances:
feiture under ss973.075to 973.077unless it appears that the (&) The seizure is incident to an arrest or a search under a search
owneror other person in chge of the vehicle had knowledge ofwarrantor an inspectiorunder any administrative or special
or consented to the commission of the crime. Inspectionwarrant.

b. No vehicle is subject téorfeiture under ss973.075to (P) The property subject to seizure has been the subject of
973.077by reason of any act or omission established by the owRélor judgment in favor of the state.
of the vehicle to have been committed or omitted without his or (c) The oficer has probable cause to believe that the property
herknowledge or consent. is directly or indirectly dangerous to health or safety

c. If forfeiture of a vehicle encumbered by a bona fide per (d) The oficer has probable cause to believe that the property
fectedsecurity interest occurs, the holder of the security interegasderived from or realized through a crime or that the property
shall be paid from the proceeds of the forfeiture if the securitg a vehicle which was used tiansport any property or weapon
interestwas perfected prior to the date of the commission of thisedor to be used or received in the commission offafony;
crimewhichforms the basis for the forfeiture and he or she neithehich was used in the commission of a crime relating to a sub
hadknowledge of nor consented to the act or omission. mergedcultural resource in violation of 44.47 or which was

(bg) Any propertyusedor to be used in the commission of 4/Sedto cause more than $2,500 worth of criminal damage te cem

crime under $943.75 (2)or (2m), but if the property igncum  eteryproperty in violation of $943.01 (2) (djpr943.012

beredby a bona fide perfected security interest that was perfected(3) If there is a seizunender sub(2) or s.342.30 (4) (a)pro-
beforethe dateof the commission of the current violation and theeedingsunder s.973.076shall be instituted. Properseized
holderof the security interest neither had knowledge of nor cornderthis section or 842.30 (4) (a)s not subjecto replevin, but
sentedo the commission of that violation, the holder of the secis deemed to be in the custody of the shefithe county in which

rity interest shall be paid from the proceeds of the forfeiture. theseizurewas made subject only to the orders and decrees of the

(bj) Any property used or to be used in the commission ofcqurthaving jurisdiction over the forfeiture proceedings. When
crimeunder s943.74 but if the property is encumbered by a bonBIOPertyis seized under this sections.342.30 (4) (a)the person
fide perfected security interest that was perfected before the dfingthe property may do any of the following:
of the commission of theurrent violation and the holder of the (a) Place the property under seal.
securityinterest neithehad knowledge of nor consented to the (b) Remove the property to a place designated by it.
commission of that violation, the holder of the security interest () Require the shefibf the county in which the seizure was
shallbe paid from the proceeds of the forfeiture. madeto take custody of the property and remove it to an appropri

(bm) Any property used in the commission of a crime undetelocation for disposition in accordance with law
s.813.12 (8)813.122 (1),813.123 (10)813.125 (7)813.128 (2)  (4) When property is forfeited under €73.075t0 973.077
or 940.32 but if the property is encumbered &onafide per the agency seizing the property may sell the proptray is not
fected security interest that was perfedvefore the date of the requiredby law to be destroyed or transferred to another agency
commissionof the current violation and the holder of the securityhe agency may retain any vehicle foffiofal use or sell the
interestneither had knowledge oior consented to the commis yehicle. The agency seizing the property may deduct 50% of the
sion of that violation, the holder of the security interest shall bgnountreceived for administrative expensEsseizure, mainte
paid from the proceeds of the forfeiture. nanceof custody advertising and court costs and the costs of

(c) All remote sensing equipment, navigational devices, sunvestigationand prosecutioneasonably incurred. The remain
vey equipment and scuba gear and any other equipment or dedieeshall be deposited in the school fund as the proceeds of the for
usedin the commission d@ crime relating to a subnged cultural feiture. If the property forfeited under s%73.075t0 973.077is
resourcen violation of s.44.47. money,all the money shall be deposited in the school fund.

b. In the commission of a crime undeP46.70
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(5) All forfeitures under s873.075t0973.077shall be made  (2) CommENCEMENT. (a) The district attorney of the county
with due provision for the rights of innocent persons under suwhithin which the property was seized or in which the defendant is
(1) (b) 2m, (bg), (bm), (d) and(e). Except as provided isub. convictedshall commence the forfeiture actiarithin 30 days
(5m), any property seized but not forfeited shall be returned to #gerthe seizure of the property or the date of conviction, which
rightful owner Any person claiming the right to possession déveris earlier except that the defendant may request that the for
propertyseized may apply for its return to the circuit court for thiiture proceedings be adjourned until after adjudication of any
countyin which the propertyvas seized. The court shall ordeghargeconcerning a crime whichvas the basis for the seizure of
suchnotice as it deems adequate to be given _the district attorpgy property The request shall be granted. The forfeiture action
andall persons who have or may have an interesite property gpajihe commenced by filing a summonsmplaint and dilavit
andshall hold a hearing to hear all claims to its true ownershigx yhe herson who seized the property with the clerk of circuit
Ifhth”e ”dght ttr? possestsmn tls prc(;jv.?.d to the ceustitisfaction, it court, provided service of authenticated copies of those papers is
shallorcer the propgr y returned It: . . . madein accordance with cl801 within 90 days after filing upon

(a) The property is not needed as evidencé aeeded, satis e person fromwhom the property was seized and upon any per

factoryarrangements can be made for its return for subsequenty|$§xnown to have a bona fide perfected security interest in the
asevidence; or property.

(b) All proceedings in which it might be required have been (b) Upon service of an answéhe action shall be set for hear
completed. _ - ing within 60 days of the service of the answer but may be contin
(5m) (a) In this subsection: uedfor cause or upon stipulation of the parties.
1. “Forfeiture action deadline” means the 30th day after the (c) In counties having a population of 500,000 or more, the dis

seizureof the property orif the property was seized agesult of . . :
- o .. trict attorn rth rporation nsel m r nder par
acriminal conviction, the 30th day after the date of the convictio ct attorey or the corporation counsel may proceed under pa

2. “Prosecutor” means thdistrict attorney qrin counties
havinga population of 500,000 or more, the district attorney or t
corporationcounsel.

3. “Victim” means the owneas defined in €43.206 (2) of

he (d) If no answer is served or no issue of law or fact has been
joined and the time for that service or joining issue has expired,
or if any defendant fails to appear at trial after answering or joining

the sounds in a recordirgescribed in sulf1) (e)or, if the record issue,the courtmay render a default judgment as provided in s.
ing is seized irconnection with an investigation or prosecution o 06.02 .
aviolation of $.943.208 the performance owner (3) BUrRDENOFPROOF. The state shall have the burden of satis
(b) If a recording involved in a violation of s843.207to fying or convincing to a reasonable certainty by th.e greater W?'ght
943.209is forfeited, the shefibf the county in which the record of the credible evidence that the property is subject to forfeiture

ing was seized shall destroy it after the completion of all preceet'ders. 973.075t0 973.077
ingsin which the recording might be required as evidence. (4) ACTION AGAINST OTHER PROPERTY OF THE PERSON. The

(c) If, by the forfeiture action deadline, a summons, complaif@urtmay order the forfeiture of any other property defendant
and affidavit have not been filed under $73.076 (2) (awith upto the value of property found by the court to be subject o for
respecto property seized under suf) (), the prosecutor shall feiture under s973.075if the property subject to forfeiture meets
notify the victim, ifknown, by certified mail no later than 7 daysany of the following conditions:
after the forfeiture action deadline. The prosecutor shall then (a) Cannot be located.
returnthe property to the person from whom it was seized no ear () Has been transferred conveved to. sold to or deposited
lier than 60 days and rlater than 90 days after the forfeituquitf] 3’;13rd party y ' P
actiondeadline unless one of the following applies: (©) Is beyond the jurisdiction of the court.

1. A court has entered an order prohibiting the return of the . - . . .
propertyor requiring it to be conveyed to another person. (d)l "ﬁ}as .be(I?n Subztantflalrlly (|:i|m|n|s?ed in value while not in the
2. Theproperty is needed as evidence in a criminal precee%ctua physical custo y.o the ayv enforcement agency
ing and is likely to be unavailable for use as evidencetifined ~_ (€) Has been commingled with other property that cannot be

to the person from whom it was seized. divided without difficulty. o
(6) SectionsH73.075t0 973.077do not apply to crimes com ;'Z'Sl?olrg’%lg?éz%zzfzgipig%%gdfg%zo Ws. 2d xii (1984):1985 a. 2451989
m|tted under ch961 Judicial Council Note, 1984:Sub. (2) (ahas been amended by allowing 60 days
History: 1981 c. 2671985 a. 24258, 1987 a. 3481989 a. 2631993a. 92169,  afterthe action is commenced for service of the summons, complaint fade/f
459,491; 1995 a. 290448 1997 a. 35285 1999 a. 4551, 186, 2001 a. 1691. on the defendants. The prior statute, requiring service withdag® after seizure
Thecritical inquiry under sub. (1) (b) is not whetltlee vehicle was used in a crime, of the propertywas an exception to the general rule of s. 801.02 (2), stats. [Re Order
butwhether property carried by the vehicle was used in a crime. S@tev971 effectiveJan. 1, 1985]

Oldsmobile Cutlassl59 Ws. 2d 718464 N.w2d 851(Ct. App. 1990). o Section801.15 (2) governs extensions of time after the time for setting a hearing
Theforfeiture of amotor vehicle under sub. (1) (b) did not violate the constitutionaias expired. State Elliot, 203 Ws. 2d 95551 N.W2d 850(Ct. App. 1996).

guaranteesgainst excessive punishment. Statdammad212 Ws. 2d 343569 Undersub. (2) (a), “adjudication” occurs at the moment of a findifguilt or

N.W.2d 68 (Ct. App. 1997). innocenceby a circuit court and does not embrace an apgfealconviction. Sub.

Ownership under sub. (D) 2. is not controlled by legal title, but will be founde(zf) (a) does not contemplate adjournment of forfeiture proceedings pending an appeal
of't

basedon consideration of possession, title, control, and financial stake. Stat . P e —

Kich, 225 . 20 698537 NWEG SIGCL A, 1008y, - - " ShUAervng crinalcomucton Siateane 1997 Ford 15003 Wi Ao
A punitive forfeitureviolates the prohibition against excessive fines in the U.Sl. ! ) ’ '

constitutionif it is grossly disproportional to the gravity of the defendaafense.

Whethera forfeiture is fam excess of the maximum fine is a factor appropriately cor73.077 Burden of proof; liabilities. (1) It is not neces
sidered. State vBoyd, 2000 WI App 20838 Wis. 2d 693618 N.W2d 251 saryfor the state to negate any exempiiorexception regarding
any crime in any complaint, information, indictment or other

973.076 Forfeiture proceedings. (1) TYPE OF ACTION; leadingor in any trial, hearing or other proceeding unger

WHERE BROUGHT. In anaction brought to cause the forfeiture o X o
any propertyspecified in s342.30 (4) (apr s.973.075 (1) the 73.076 The burde_n 9f p_roof adny exemption or exception is
courtmay render a judgment in rem or against a party perspnafffonthe person claiming it.

or both. The circuit court for the county in which the property was (2) In the absence of prottiat a person is the duly authorized
seizedshall have jurisdictiolmver any proceedings regarding théolderof an appropriate federal registration or order formpte
propertywhen the action is commenced in state court. Any-progonis presumed not to be the holder of the registration or form.
erty seized may be the subject of a federal forfeiture action. Theburden of proof is upon the person to rebut the presumption.
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(3) No liability is imposed by s€973.075t0973.077upon any (2)) (c), if the person has a total of 3 or fewer convictions, suspen
authorizedlaw enforcement diter or employee engaged in thesionsor revocations counted under3g.3.307 (2)
lawful performance of duties. (e) The court may impose a sentence und@r3.032 stay its
History: 1981 c. 267 executionand place the person on probation. A court may net pro

. ) vide that a condition of any probation involves participatiothi
973.08 Records accompanying prisoner . (1) Whenany iptensivesanctions program.

defendants sentenced to the state prisons, a copy of the judgmenklg) If the court places the person on probatibe.court may

gggg%v'ﬁ"ﬁ’rk‘) agdl.a codp{) otfhafr%/eorder f‘?St'tt‘#'o.n dundertst. require,upon consideration of the factors specified i8%3.20

thou (sj all be de |v¢rte dy tef thr Qxetf_ltu tl_ng ﬁlu gmentio 13) a)2.t05., that the probationer reimburse the county or the
ewarden or superintendent of the institution whengifieoner - ¢i-i0 o5 applicable, for any costs for legal representation to the

is delivered. ) ) ) ) countyor the state for the defense of the case. In order to receive

(2) Thetranscript ofany portion of the proceedings relating tahjs reimbursement, the county or the state public defender shall
the prisonets sentencing shall be filed at the institution with#® provide a statement of its costs of legal representation to the
daysfrom the date sentence is imposed. defendantnd court within the time period set by the court.

(3) Thetranscriptof all other testimony and proceedings upon (1x) (a) If the court places a person on probation, the court
orderof a court shall be delivered to a prisoner within 120 days May require,under ch814, that the probationer make a contribu
his or her request. tion surchageto an oganization or agency specified ine3.3.06

(4) Thetranscriptof all other testimony and proceedings upofil) (f) 1.if the court determines that the probationer has the-finan
orderof a court shall be delivered to the department within 120al ability to make the contribution surclyar

daysof its request. (b) If the court does require a person to make a contribution
(5) The clerk of court shall file or deliver a transcript undesurchargeo an oganization or agencgpecified in s973.06 (1)
sub.(2), (3) or (4). (f) 1. but does not require the person to pay any fine that may be
History: 1971 c. 298.26 (1) 1977c. 187 Sup. Ct. Orderef. 1-1-80;1979 c. imposedfor the ofense or court costs, the court shall statéhen
Zzgoizs;a;t?’oiger (be entered under sub. (3) at a minimum & reauesting oriso recordthe reasons why it is not requiring the person to pay the fine
mustshowlihat he or she either nl:ever regei.vgecg,' or Wasldlenlijed, acc((llsjrsqllugm%cli 5t cc_)urt costs. All contribution surcfgi_!s made under _’[hIS_ SUb
documents.State vWilson, 170 Ws. 2d 720490 N.W2d 48(Ct. App. 1992). sectionshall be made to the clerk of circuit court for distribution

to the oganization or agency specified i§8.3.06 (1) (f) 1.The
973.09 Probation. (1) (a) Except as provided in p&r) or courtmay not require a person to make a contribution suyehar
if probation is prohibited for a particularferfise by statute, if a underthis subsection to anganization or agency specified in s.
personis convicted of arime, the court, by ordemay withhold 973.06(1) (f) 1.that has not complied with the provisions of s.
sentenceor impose sentence underd§.3.15and stay its exeeu 757.17
tion, and in either case place the person on probation to the-depar{2) The original term of probation shall be:
mentfor a stated period, stating in the order the reasons therefor(z) 1. Except as provided in sulad.for misdemeanors, not
Thecourt may impose any conditions which appear to be reas@iys than 6 months nor more than 2 years.
able and appropriateThe period of probation may be made eon 2. If the probationeis convicted of not less than 2 nor more

tsﬁggg\rféotﬁn Séegtené%igﬂj fﬁfﬁqrg ggﬁ?ﬁrx\/hgggr;r:nipn%srggsi} han4 misdemeanors at the same time, the maximum original term
t f orobai P th A d und p > or(b) 2. it f probation may be increased by one ydathe probationer is
ehmlllol pro 'ta lon, as a;; %“?e un ertﬁ(ﬂj.(a) d.or( ) 2,1 convictedof 5 or more misdemeanors at the same time, the-maxi
shallplace Its reasons for doing so on the record. mum original term of probation may be increased by 2 years.

(b) If the court places the person on probation, the court shall(b) 1. Except as provided in suti, for felonies, not less than

orderthe person to pay resfitution unged73.20 unless the court onavear nor more than either the maximum terraffinement
I:(r;gs 0tfhere is §ubstant|al reason not to order restitution as a'Cori'ﬂl'prison for the crime or 3 years, whichever is greater
probation. If the court does not require restitution to be 2 Ifth bati . icted of 2 : includ
paid to a victim, the court shall state its reason on the record. . | 2: I the probationer is convicted of 2miore crimes, Includ
the court does require restitution, it shall notify the departroent N9 at least one felonyat the same time, the maximum original
justiceof its decision if the victim may be eligible for compensa €™M Of probation may bencreased by one year for each felony

tion under ch949. conviction.

(c) When a person is convicted of any crime which is punish (2m) If a court imposes term of probation in excess of the

et ximumauthorized by statute, the excess is void and the term of
g%%;golge imprisonment, the court shall not place the person p@r%bationis valid only to the extent of thmaximum term autho

. . . rized by statuteThe term is commuted without further proceed
(d) If a person is convicted of arferfise that provides a manda g y P

tory or presumptive minimum period of one year or less of impris
onment,a court may place the person on probatlon unde(gjar o rt, for cause and by ordanmay extend probation for a stated
if the court requires, as a condition of probation, that the per%e‘ﬂodor modify the terms and conditions thereof
be confined under sulg4) for at least that mandatory or presump ; o

tive minimum period. The person is eligible to earn good time (b) The department shall notify the sentencing court, any per
creditcalculated under 802.43regarding the period of confine SONto whom unpaid restitution is owed and the district attorney

ment. This paragraph does not applytie conviction is for any of the status of the ordered restitution payments unpaid at least 90
of the following: daysbefore the probation expiration date. If payment as ordered

hasnot been made, the court shall hold a probation review hearing
et - )\ prior to the expiration date, unless the hearing/ofuntarily
abmandatory minimum period of imprisonment unde4s.65(2) waivedby the probationer witthe knowledge that waiver may
(b) or (c). o ) resultin an extension of the probation period or in a revocation of
2. Aviolation under s346.63 (2)or (6) thatsubjects the per probation. If the court doesiot extend probation, it shall issue a
sonto a mandatory minimum period of imprisonment under gidgment for the unpaid restitution and direct the clerk of circuit
346.65(3m), if the person has a total of 3 or feveemvictions, court to file and enter the judgment in the judgment and lien
suspensionsr revocations counted under34.3.307 (2) docket, without fee, unless it finds that the victim has already
3. Aviolation under s346.63 (5)that subjects the person torecovered a judgment against the probationer for the damages
a mandatory minimum period of imprisonment unde846.65 coveredby the restitution orderlf the court issues a judgment for

(3) (a) Prior to the expiration of any probation period, the

1. Aviolation under s346.63 (1)that subjects the person to
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the unpaid restitution, theourt shall send to the person at his dransferpersons confined under this subsectietween a tribal
herlast-known address written notification that a civil judgmerjail and a county jail, unless otherwise provided under the agree
hasbeen issueébr the unpaid restitution. The judgment has thment.
sameforce and déct as judgments entered unde8@6.10 (b) With the consent of the department and when recom
(bm) 1. Atleast 90 days before the expiration date of a probraendedn the presentence investigation, the court may order that
tioner’s period ofprobation, the department may notify the-sera felony ofender subject to this subsection be confiimeal facit
tencing court andthe district attorney that a probationer owegy located in the city of Milwaukee under3€1.130r301.16 (1q)
unpaidfees to the department undeBe4.074 for the purpose of allowing thefefider tocomplete an alcohol
2. Upon receiving notice frorthe department under sulid.  andother drug abuse treatment program.
the court shall schedule a probation review hearing to be held(c) While subject to this subsection, the probationer is subject
beforethe expiration date of the period pfobation unless the to s.303.08 (1) (3) to (6), (8) to (12), and(14) or to s.303.1Q
probationereither pays the fees before Swheduled hearing datewhicheveris applicable, to all theules of the facility to which the
or voluntarily waives the hearing. A waiver of a probation revieyrobationeris confined, and to the discipline of the department, if
hearing undethis subdivision shall include an acknowledgemerdgonfinedto a facility under pakb), or the sherff
by the probationer that waivenay result in an extension of the  (4m) The department shalhform each probationer who is
probationperiod, a modification of the terms and conditions Qfjsqualifiedfrom voting undes.6.03 (1) (b)that he or she may
probationor a revocation of probation. not vote in any election until his or her civil rights are restored.
3. At a probation review hearing under suBdthe depart (5) When the period of probation for a probationer has

menthasthe burden of proving that the probationer owes unpaig h : hall ; f ;
feesunder s304.074and the amount of the unpaid fees. If trf%@(gggggrt%g;?gﬁgﬂng zll?)f &Z?:ﬁ%ﬁ?‘gfom probation and
departmeniproves by a preponderance of the evidence that t e(a) If the probationer was placed on probation for a felony
probationerowes unpaid fees under3®4.074 the court mayby }@,suethe probationer one of the following:

order,extend the period of probation for a stated period or mod e : ]
theterms and conditions of probation. 1. A certificate of dischge from probation for the felony for

4. If the court does not extend or modify the termproba  WWhich he or she was placed on probatioratfthe time of dis
tion under subd3., it shall issue a judgment for the unpaid fees arfgiar9ethe probationer is on probation or parole for anofibler
directthe clerk of circuit court to file and enter the judgment in tH¥Y- » i . ) . )
judgmentand lien docket, without fee. If the court issues a-judg 2. A certificateof final dischage if, at the time of dischge,
mentfor the unpaid fees, the court shall senthtodepartment a the probationer is not on probation or parole for another felony
written notification that a civil judgment has been issued for th certificate of final dischae under this subdivision shall list the
unpaidfees. Thgudgment has the same force arféeifas judg Civil rights which have been restored to the probationer and the

mentsentered under $06.10 civil rights which have not been restored to the probationer
(c) Any of the following may constitute cause for the extension (b) If the probationewas placed on probation for a misde
of probation: meanor notify the probationer that his or her periodhobbation

1. The probationer has not made a good faifbrefo dis  hasexpired. . .
chargecourt—ordered payment obligations orgay fees owed  (c) In all cases, notify the court that placed the probationer on
unders.304.074 probationthat the period of probation has expired.

2. The probationer is not presently ablertake required resti (7m) (a) Exceptas provided in £43.017 (3)the court may
tution payments and the probationer and the person to whom restijuireas a condition oprobation that the probationer perform
tution is owed consent to the performammfeeommunity service communityservice work for a public agency or a nonprofit chari
work under sub(7m) in satisfaction of restitution ordered for thatableorganization. The number of hours of work required may not
personfor which an extended period of probation is required. exceedwhat would be reasonable considering the seriousness of

3. The probationer stipulatés the extension of supervisionthe offense and any otherfefise which is read into the recat
andthe court finds that extension would serve the purposes fBgtime of conviction. An order may only apply if agreed to by
which probation was imposed. the probationer and the ganization or agencyThe court shall

(4) (a) The court may also require as a condition of probati surethat the probationer is providedwritten statement of the

that the probationer be confined during such period of the term@fmSOf the community service order and that the community ser

; ; der is monitoredIf the court requires the conditions pro
probation as the court prescribes, but not to exceed oneTfear VICE Oraer | ; .
court may grant the privilege of leaving the county jail, Hubefided in this subsection and sy), the probationer reduces the
facility, work camp, or tribal jail during the hours or periods Ogerlodof confinementinder sub(4) at a rate of one day for each
employmenbr other activity undes.303.08 (Lwhile confined 3 days of work performed. A day of work equals 8 hours of work

underthis subsection. The court may specify the necessary &fdformed. o 3 . '
reasonablenours or periodsluring which the probationer may (b) Any omganization or agency actirig good faith to which
leavethejail, Huber facility work camp, or tribal jail or the court & probationer is assigned pursuant to an order under this subsec
may delegate that authority to the sHerih those counties with tion has immunity from any civil liability in excess of $25,000 for
outa Huber facility under £03.09 a work camp under 803.1Q  actsor omissions by or impacting on the probationer
or an agreement under302.445 the probationer shall be con gizisltg% 13% &1 2295312471% %1a95%§9i293885 3551 ggﬁ‘) él$7981 gﬁggg 333 Z’%
: ; ia : ; Py ; a. , 254, a. a. 34
fined in the county jail. In those counties with a Huber facmtﬂggga_ 31121 188 1001 a. 391993 a. 48486 1995 a, 24224, 281 1097 a. 27
unders.303.09 the sherifshall determine whether confinementaz, 289 1999 a. 958, 69, 186, 2001 a. 16104, 109, 2003 a. 33121, 139, 141
underthis subsection is to be in that facility or in the coyatly Judicial Council Note, 1981:A cross-reference to s. 973.15 has been instrted
; ; clarify that the provisions of that statute govern the imposition of sentence even

In those COL.mtIeS with a Work camp _undeB&:_%.lO the sherff thoughthe court stays execution of the sentence under this statute. [Bill 341-A]
Sha”determme whether confinement is to be in the WOrk camp Ofydicial Council Note, 1987:Sub. (1g) is amended to require the court to consider
the county jail. The shefifmay transfer persons confined undethedefendans ability to pay when ordering reimbursement of the costs of legal rep
this subsection between a Huber facility or a work camp and fﬁ?unt:a(g())?é) specifies grounds for extending probation. The availability of a civil
countyjall. In those Cquntles witan agreement_unde@2'445 'udgméntfor unpaid restitution enforceable by the victim under s. 973.20 (1), stats.,
the sherif shall determine whethergerson who is confined undersubstantiallyeduces the necessity of extending probation solely for the purpose of
this subsection but who is not subjéatan order under pgb) is enforcing court-ordered payments, a practice of questionable céettieéness.

- : : . Y . Seelegislative audit bureau report No. 85-10, April 15, 1985, at 17-18. Probation
to be. confined in the tribal Ja" or the courjtyl, ur]less other\Nl.se may, however be extended upon stipulation of the defendant, to enforce community
providedunder the agreement. In those counties, the Eh@&if servicein satisfaction of restitution, or when the probationer has not made a good
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faith effort to make restitution or other payments. HuggeState 83 Ws. 2d 790 A jail term probationer eligible for good time credit under sub. (1) (d) may not be
803(1978). [87 Act 398] deniedthe possibility of earning good time as a senteoclition. State.\McClin-
The terminology of work-release under sub. (4) Baéberlaw privileges under ton,195 Ws. 2d 344536 N.W2d 413(Ct. App. 1995)94-0747
s.56.08 [now s. 303.08] cannot beed interchangeably without the danger of an A trial courtin exercising sentencing discretion is not prohibited from entertaining
inappropriatesentence. gling v. State73 Ws. 2d438 243 N.W2d 420(1976).  generalpredispositions based on experience, but the jadgedispositions may
Claimsof credit for pretrial or preconviction incarceration maynede only as neverbe so specifias to ignore the particular circumstances of the individual
to sentences imposed, and not to periodsoafinemenduring nonworking hours offender. State vOgden 199 Wis. 2d 566544 N.W2d 574(1996),94-1485
imposed as a condition of probation under sub. (4). Full confinement for one yeag court was authorized to order a defendamqdpthe cost of DNA testing by a
asa condition of probation is not authorized under sub. (4). St@levdemans(3  ,jyatelaboratory as a condition of probation. StatBeiersdorf208 Ws. 2d 492
Wis. 2d 514 243 N.W2d 220(1976). 561N.W.2d 749(Ct. App. 1997).
A probation condition that the probationer not contact her codefendant fiance wag .o ndition of probation placed on a sefenider that he not engagedsexual

apermissible infringement of her constitutional rights becausecthdition was rea relationshipwithout first discussing it with his agent and obtaining his agent

gg@%b%%%egv%riggglg?g?n and was not overly broad. EdwarBitae /4 Ws. approvaldid not unreasonabhestrict the probation&s constitutional rights of pri

Failureto make restitution is not cause for extending probation under sub. (3) if PRy Krebs v Schwartz212 Ws, 2d 127568 N.W2d 26(Ct. App. 1997).

probationedemonstrates good faithfeft to pay but lacks the capacity to do so-dur

ing probation. Huggett.\State53 Ws. 2d 790266 N.w2d 403(1978). probationperiod has been served, the probatigmentitled to dischge even in the

An order to pay restitution, in an amount to be determined éatétorized collec  taceof an unfulfilled condition of probation; at that point the trial court loses jusisdic
tion of funds from the defendant. ThiemeState 96 Wis. 2d 98291 N.W2d 474 tion. State vStefanovic215 Ws.pZd 3095’72 N.W2pd 140(Ct. App. 1997). !

(l??SeOrz{andor resentencing was the proper procedure when the trial court improp A convictiqn fqllowing anAlford pleqof no contest under_which the dgfendant
imposeda period of probation to run concurrently with a period of parole. Stateeg}?/esnot admit guilt, does not prevent imposing as a condition of probation that the

h efendantomplete a treatment program that requires acknowledggmppnsibility
Givens,102 Ws. 2d 476307 N.W2d 178(1981). for the crime that resulted in the conviction. The imposition of the condition does not

Issuanceof a warrant during a probationary term tolls the running of the term. St: , ;
exrel. Cox v DHSS,105 Ws. 2d 378314 N.W2d 148(Ct. App. 1981). 23’gﬁ%g‘;g’ﬁffg}gg%&‘éé’égfess rightsState ex rel. Wren v Schwarz219 Ws.
In setting restitution, the court must consider the probat®nesources and future  \whena court orders probation under sub. (1) (d), it lacks authority to order moni
ability to pay State vPope,107 Ws. 2d 726321 N.W2d 359(Ct. App. 1982). toredhome detention in lieu of confinement under sub. (4). Stdastman220
Therewas a denial of due process in revoking probation without notice of the tofgls. 2d 330 582 N.W2d 749(Ct. App. 1998).
extentand nature of the alleged violations of probation. State ex rel. Thompson vrhe 90-day notice requirement in sub. (3) (b) is diregtopt mandatory The
Riveland,109 Ws. 2d 580326 N.W2d 768(1982). extensiorof probation for the sole purposeaafilecting a debt, when the record €on
Reimpositionof a sentence after a defendant had been placed on probation, abggRédsubstantial reasons rotextend, was an abuse of discretion. Sta@son,
violation of a probation condition, violated the double jeopardy clause. S@éam, 222 wis. 2d 283588 N.W2d 256(Ct. App. 1998).
111Wis. 2d 361330 N.w2d 630(Ct. App. 1983). ) . Sub.(3) (a)allows circuit courts to modify conditions of probation at any time
Thecourt erred in imposing consecutive terms of probation. Increased punishmgstorethe period oprobation expires, even before the period of probation begins.
onresentencing did not violate double jeopardy protections. Stieree117 Ws.  Statev. Gray 225 Wis. 2d 39590 N.W2d 918(1999).
2d 83 342N.W.2d 776(Ct. App. 1983). See also StateBereaux114 Wis. 2d 1.0, The court has broad discretion to fashion appropriate conditions of probation in
338N.W.2d 118 (Ct. App. 1983). eachindividual case. The validity of conditions of probatime tested by how well
Whenprobation was conditioned on tHefendant voluntary commitment to a theyserve the goals of rehabilitation and protection of the public. Sttmunetto,
mgar]talhospital, but the hospital refused admittambe!courj properly modifieq the 2000wWI App 17,232 Ws. 2d 315606 N.W2d 275
original sentence by imposing a new sentencey@e8s imprisonment. Double jeop A probationer has the right to refuse probation not only whefiisigranted but
ardywas not violated. State S8epulvedal20 Ws. 2d 231353 N.W2d 790(1984). 4t any time while serving it. State McCready2000 WI App 68234 Wis. 2d 1.0,
A court may not assess the cost of a special prosecutor as a condition of probagio®N.W.2d 762
Statev. Amato,126 Ws. 2d 212376 N.W2d 75(Ct. App. 1985). Thetrial court exceeded its authority in authorizing a probation agent to decide
A court may order a defendant to reimburse the police for funds used for a dargetherto require the defendant to serve three months in jail that the court ordered
purchasehatresulted in the conviction. State@onnelly 143 Ws. 2d 500421  asa part of probation and then stayed. Stakearing, 2000 WI App 22239 Ws.
N.W.2d 859 (Ct. App. 1988). 2d 105 619 N.w2d 15.
A lack of counsel & probation revocation hearing does not deny the probasioner Generallyneither probation or imprisonment as a condition of probation is eonsid
constitutionakights if the probationer does not face the loss of libé3tate vHard  eredto be a sentence. As such a person confined as a condition of prchation

€An unfulfilled condition of probation does not automaticalitend the probation
period;an extension must be obtained. If the probation has not been staytbd and

wick, 144 Wss. 2d 54422 N.W2d 922(Ct. App. 1988.) earngood time. State. Wearing, 2000 WI App 22239 Wis. 2d 105619 N.w2d
Sub.(1) (b) does not restrict a cosrguthority to condition probation on any+ea 115

sonableand appropriate requirement under sub. (1) (a). Stateyn,155 Wis. 2d Corroboratiorof a confession is not required for the confession to be useé as

621, 456 N.W2d 157(1990). basisof a revocation of probation. The appropriate fiasadmission of the confes

Sub.(3) (a) authorizes eourt to modify all conditions of probation established forsionis that it must carry sfi€ient indicia of reliability that the fact finder can rely
aspecific probationeincluding thosémposed by the corrections department. Stateponto support the conclusion that revocation is appropriate and neceStatgyex
exrel. Taylor v, Linse,161 Wis. 2d 719469 N.W2d 201(Ct. App. 1991). rel. Washington vSchwarz, 2000 WI App 23239 Ws. 2d 443620 N.W2d 414

A plea agreemend amend a judgment of conviction upon successful completion Sentencinga defendant to consecutive terms of probation is not authorized. State
of probation is not authorized by statute. Statéayes,167 Ws. 2d 423481 N.W2d  v. Schwebke, 2001 WI App 9242 Ws. 2d 585627 N.Ww2d 213 Affirmed on other
699 (Ct. App. 1992). grounds, 2002 WI 55253 Wis. 2d 1 644 N.W2d 666

Probationerst a hearing to modify probation amatitled: 1) to notice of the hear ~ Thereis no statutoryauthority to orderas a condition of probation, payment of res
ing and the reasons for the requested change;[®) present; 3) to cross—examinetitution obligations in a separate criminal case. Stafenpen, 2001 WI App 273,
andpresent witnesses; 4) to have conditions modified based on dofeentation; 248 Ws. 2d 951637 N.W2d 481
and5) to counsel, if jaitonfinement is possible. StateHayes173 Ws. 2d 439 Probationis permitted under sub. (1)) for 4th and subsequent OWI violations
496 N.W.2d 645(Ct. App. 1992). as long ashe probation requires confinement for at least the mandatory minimum

Requiringa convicted defendant to deposit money for possible future counsellitigne period under s. 346.65. Statdeekola, 2001 WI App 29249 Wis. 2d 276638
costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.w2d ~ N.W.2d 903
725(Ct. App. 1993). Revocatiorhearing examiners must specifically find that good cause exists for not

Requiringa defendant convicted of sexual assault to pay a victiosts of tuition — allowing confrontation of adverse witnesses, but failure to do so does not require
to attend another school to avoid harassment that arose after the assault was a reagomaticreversal. Good cause should generally be baged a balancing of the
ablecondition of probation State vBrown, 174 Ws. 2d 550497 N.W2d 463(Ct.  need of the probationer in cross—examining the witness and the interest of the state
App. 1993). in denying confrontation, including considerationtioé reliability of the evidence

A condition of probation not related to the underlying convicliohrelated to andthedifficulty, expense, or other barriers to obtaining live testim@tgte ex rel.
prior convictions was reasonable and appropriate. StMdler, 175 Ws. 2d 204  Simpsonv. Schwarz, 2002 W1 App 250 Ws. 2d 214640 N.W2d 527
N.W.2d (Ct. App. 1993). Theright against self-incrimination survives conviction aemhains active while

Thenotification provisions of sub. (3) apply onlytime case of probation extension a direct appeal is pending. A probationer may be compelled to answer self-incrimi
proceedingshot revocations. Bartus BHSS,176 Ws. 2d 1063501 N.W2d 419  natingquestions from a probation or parole agent, diesuévocation forefusing
(1993). to do so, only if there is a grant of immunity rendering the testimony inadmissible in

Sub.(2) (a) applies to probation for misdemeanors and sub. (2) (b) to felonies; suptiminal prosecution. State ex reat& v Schwarz, 2002 WApp 127,257 Ws. 2d
(2) (b) 2. does not authorize increasing probation for a misdemeanor if the defend@n654 N.W2d 438
is convicted of a felony at the same time. StatReagles177 Ws. 2d 168501 When a statutory definition is available that provides a defendant witbiesoff
N.W.2d 861 (Ct. App. 1993). noticeas to the expected course of conduct and an ascertainable standard for enforce

A forced confession asaandition of probation does not violate the right againstnent,the condition isiot unconstitutionally vague. The definition of “dating rela
self-incrimination. The constitution protects against tree of confessions in subse tionship”in s. 813.12 (1) (ag) 1. provided the appellant an objective standard and ade
quentcriminal prosecutions, but does not protect against the use of such statemguge notice of when a condition applied that required her to introduce any person she
in a revocation proceeding. StateDarrizales191Wis. 2d 85528 N.W2d 29(Ct.  was“dating” to her supervising agent. Staté&wenig, 2003 WI App 1259 Wis.

App. 1995). 2d 833 656 N.W2d 499 02-1076

While time served due to an indigeninability to post bail prior to trial must be It is not required that a defendantjection of probation belear and unequivocal.
creditedas time served on a prison sentence imposed, a court need not credit thatAireeurt's focus should be on whether a defendant communicates the intefist
againstprobationary confinement. StateAvila, 192 Ws. 2d 870532 N.W2d 423  probationrather than on the defendanthoice of words. StateRote, 2003 WI App
(Ct. App. 1995). 31,260 Wis. 2d 426659 N.W2d 82 02-0670
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Section302.425allows the sherffto place persons on home monitoring when thexshall promptly notify the defendant of that fact and medason

aregiven jail time as a probation condition. A circuit court may not prohibit the her| ;
from ordering home monitoring for a probationer ordered to serve jail time as a pri learrangements for the defendant defense counsel to view

tion condition. By precluding the shérfom releasing the probation on home moni the videotaped statement.

toring, the trial court substantially interfered with the shigsipower in violation of P : . :

the separation of powers doctrine. Stat&chell, 2003 WI App 7861 Wis. 2d 841 (Zm) In anyadm|n|5tratl\(e hea”ng under Slﬂb)’ the h,ea”ng

661N.W.2d 503 examinemay order the taking and allow the use of a videotaped
Sex-offenderegistration as a condition of bail-jumping probation was not auth iti

rizedby sub. (1) (a). Bail jumping is not one of théeofes enumerated in the Sex_‘bleposmonunder $967.04 (7)o (10). . i

offenderregistration statutes, ss. 973.048 or 301.45, that permit or require registra (3) A copy ofthe order of the department of corrections in the

tion, and read—in, bulismissed, sexual assault gfes do not bring a case within s. i visi i i

973.048. State vMartel, 2003 W1 70262 Ws. 2d 483664 N.W2d 69 021599 gaseof a walvedr or the Q|V|§|onhof hearings .an? acg’P?%'S in the
A'trial ‘court has the discretionaayithority to stay a probationsrconditional jail - departmendf administration in the case of a final administrative

time while heor she is hospitalized.”When the trial court chooses to stay confinembrgaringis suficient authority for theofficer executing it to take

time, the probationer is not a prisoner and is not entitled to credit against such-conf & i :

menttime because the probationer could not be gdthwith escape. State v t‘Pf‘eprobatlonetto court or to prison. _Thefufer Sha" execute the

Edwards 2003 W1 App 221267 Ws. 2d 491671 N.W2d 371 03-0790 orderas a warrant for arrest b_ut anyicdr may without order or _
An agreement that provided that followimgplea of no contest, the defendantwarrant,take the probationer into custody whenever necessary in

would have the opportunity prior to sentenctogrocure and return stolen items, and, ol . ;
if so the state would amend the geato a lesser féfnse and the sentencing would orderto prevent escape or enforce discipline or for violation of

proceedaccordinglywas not invalid underayes. The concerns dhe Hayescourt ~ probation.

regardingthe limitations of the probation statute and the trial cotlatk of authority . ; ;
to amend a judgment after completion of a sentence were not implicated. . State v(4) Thedivision of heanngs and appeals in the dEpartment of

Cash,2004 WI App 63271 Wis. 2d 451677 N.W2d 709 03-1614 administrationshall make either aelectronic or stenographic
Sub.(2) applies to all sentences pronounced at the same time, whether grougdordof all testimony at each probation revocation hearifige

}Sggtg‘g;*(’fgcggfe they are related or because of convenience.. Btalbaum63  givision shallprepare a written transcript of the testimony only at
the request of a judge who has granted a petition for judicial
973.10 Control and supervision of probationers. ~ review of the revocation decision. Each hearing nosbell

(1) Imposition of probation shall have thefeét of placing the includenotice of theprovisions of this subsection and a statement
defendanin the custody of the department astdhll subject the thatany person who wants a written transcript may record the
defendanto the controbf the department under conditions set bearingat his or her own expense.

i i History: 1971 c. 2981975 c. 41157, 199 1977 c.347, 1981 c. 501983 a. 27
;heiﬁurt and rules an(i regubla:!ons eStab“Sl?'ﬁme d?jpartment 197: 1985 a. 26.8; 1989 a. 31107, 1995 a. 96387 1997 a. 283
or Ine supervision of probationers, parolees and persons O@ross Refeence: See also s©OC 330.02and331.01 Wis. adm. code.

extendedsupervision. Judicial (%oungil Note,f198(ﬁ:gs(ljjb.(f2) (@) hhas been amended to.cl_ariay thatm:Jplgn
i vocationof probation of an éénder from whom sentence was originally withheld,
(lm) (a) T.he department may orde_r that a probatloner p‘.ﬁecourt muse impose sentence in accordance svi#i73.15. That sgctionynow per
form communityservice work for a public agency or a nonprofikits the court to order that any sentence be concurrent with or consecutive to-any sen
charitableorganization. An order may appbnly if agreed to by tenceimposed at the same time or previougBill 341-A]
the probationer anthe oganization or agencyThe department Beforeprobation can be revoked, the department must hold a hearing and make a

; f ; : rdso that on judicial review it can be determined whether the department acted
shallensure that the probatloner 1S prowded awritten Statemenﬁgﬁranly or capriciously Thehearing need not be formal. State ex rel. Johnson v

the terms of the community service order and shall monitor tiagdy,50 Ws. 2d 540185 N.Ww2d 306(1971).
probationer’scompliance with thecommunity service order  Revocationof probation is an integral part of the sentencing process; a defendant

CompliancaNith this subsection does not entitle a probationer fgentitled to assistane# counsel at parole or probation revocation hearings without
regardto whetheithe hearing occurs in a withheld sentence or a postsentenee situa

creditunder s973.155 tion. Oestrich vState55 Ws. 2d 222198 N.W2d 664(1974).
(b) Any omanization or agency actirig good faith to which  Sinceprobation revocation hearings are independent from the original conviction
i i i i i ntencing, a judge disqualified in the original case may preside at the hearing
.a pI’Oba_.:IO;‘]eI’ IS aSSIQr!lel(.j Lgr}(tjer an order u?gggtggosgbse(;tlonfrﬁt%?absence of a challenge. Statewler, 57 Ws. 2d 408204 N.W2d 452(1973).
Immur." ylrom a.‘ny CIV! lability In exce_ss 0 ! Or &Cts OF \yjiinessemt aprobation revocation hearing need not be sworn. St&enard,
omissionsby or impacting on the probationefhe departmetitas 57 wis. 2d 61, 205 N.w2d 374(1973).
immunity from any civil liability for acts or omissions by or ABA standards relating to probation are adopted and applied. State ex rel. Plotkin
impactingon the probationer regarding the assignment under tHi§HSS,63 Ws. 2d 535217 N.W2d 641(1974). ] )
subsection A certiorari proceeding in the committing court to revievewocation of parole
: . . . . or probation is not a criminal proceeding. State ex rel. HandDH8S,64 Ws. 2d
(2) If a probationer violates the conditions of probation, thes7, 219 N.w2d 267(1974).
departmenbf corrections may initiate aroceeding before the Therightto counsel at a preliminary revocation hearing is within the discretion of
division of hearings and appeals in the departmeadoﬁinistra the department based on the needneet the applicable due process requirements.

! . . ! . State ex rel. Hawkins ¥zagnonf4 Wis. 2d 394219 N.W2d 252(1974).
tion. Unless waived by the probatlonamearlng examiner for the A defendant whose probation was transferrecetim&ssee angho was chayed

division shall conduct an administrative hearing and eater with a violation of probation there wasnied due process when the revocation-hear
Ordereitherrevoking or not revoking probation_ Upon request difig was heldin Wisconsin and the department refused to allow deposition ef wit

. L. S . essedn Tennessee. When the witnesses’ testimony is of a direct and unequivocally
either party the administrator of the division shall review th%xculpatorynature rather than cumulative, charaatebackground testimony that

order. If the probationer waives the final administrative hearingight have been adequately presented by depositiafidavit, an opportunity to
the secretary of corrections shall enter an order either revokingpgsentive testimony with cross—examination of the witnessesquired. State ex

. . . . el. Harris v Schmidt,69 Ws. 2d 668230 N.W2d 890(1975).
not revoking probation.If probation is revoked, the departmenf Departmentprobation files and records are public records and admissible at a

shall: probationrevocation hearing. State ex rel. Prellwit&ehmidt,73 Ws. 2d 35242
(a) If the probationer has not already been sentenced, order'tfg2d 227(1976).

1 ; Time spent in jail awaiting revocation is deducted from a maximum sentence
probationerbrought before the court for sentence which ghath despitethe option available to the defendant to spend the time in prison. State ex rel.

beimposed without further stay under93.3.15 or Soliev. Schmidt;73 Ws. 2d 76 242 N.W2d 244(1976).

(b) If the probationer has already bessmtenced, order the Whenth&e department ovferrl;ules 'i(tjs hearinl_g gxaminer gnﬁi revokes pfrobatior?(,‘ it
; ; ; stprovide a statement of the evidence relied upon and the reasons for revoking
phrozatlonﬁrto P“bsofﬁx and the terrr? of the sentence shall begin B 0 2 2 er vtate73 Wis. 2 563243 N.W2d 534(1976).
the date the probationer enters the prison. A warrantless search by a probatioficef was constitutionally permissible when

(29) Upon demand prior to a revocation hearing under suprobable cause existed for théiadr’s attempt to determine whether the probationer

ot f ; violated probation. State Varrell, 74 Ws. 2d 647247 N.W2d 696(1976).
(2)’ the district attorney shall disclose to a defendant the EXISteHE%]etrial courthad no authority to extend the probation of a defendant brought

_Of a_ny_VidGOtaped Ol’c':_l| statement of a child und@08.08which  peforethe court under sub. (2).” StateBalgie, 76 Ws. 2d 206 251 N.W2d 36

is within the possession, custody or control of the state and shadf7).

make reasonable arrangemerfts the defendant and defense Thecourt exceeded its jurisdiction by releasingdaéendant on bail pending revo
counselto view the videotaped statement. If, subsequent te co%@ogggoﬁeﬁgg%%g&g? rel. DHSS Becond Judicial Circuit Cougd Wis. 2d
pliancewith this SUbseqtlon' the state obtains poss.essllon, custo ualprotection does not require symmetry in probation and parole systems. State
or control of such a videotaped statement, the district attorneyderhold,91 Ws. 2d 306284 N.W2d 108(Ct. App. 1979).
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A probatione's due process right to prompt revocation proceedings was rot trig (3) Status. A defendantvho is placed with a volunteers in

geredwhen the probationer was detained as a result of unrelated criminal proc : ; : i
ings. State ex rel. Alvarez \otter, 91 Wis. 2d 329283 N.W2d 408(Ct. App. 1979). eﬁPObatlonprOQramunder sub(1) is subject to the conditions set

_ Probationcan be revoked for violation of a criminal statute absent a written-prody the court. The defendant is noton prObatiQn Undéﬂﬁog_ ]
tion agreement. State ex rel. RodriguePH&SS,133 Wis. 2d 47393 N.w2d 105  and973.10and the department is not responsible for supervising

(C,t’-i';?c’))t.)alti?)ist)j.icer may conduct a warrantless search. That the underlying eonvhim or her A court may place a defendant under $[l1))pl’i0l’ to
tion is subsequently overturned does not retroactively invalidate a warrantless segeHV'Ctlon only if a deferred prosecuthn agr.eement IS rea(;hed
by the probation dicer. State vAngiolo,207 Ws. 2d 559558 N.w2d 701(Ct. App. unders.971.40Q In that case, the person is subject to the conditions
1996). ] o ) _setby the court under this section and the conditions provided in
A probationer has a right to a competedetermination when during a revocation the agreement
proceedinghe administrative law juddeas reason to doubt the probaticseompe g : .
tence. Thedetermination shall be made by the circuit court in the county of sentenc (4) TERM. The court shall set the length of the ordenich
i hch sl adher 0 e o7 5k g 7 ke e precicadle. Stateexmay not exceed 2 years Unless extended pursuanfizang
: ministrative decisi i€ imely petiti d b.(5). When thedefendant has satisfied the conditions
Becausen administrative decision may be reviewed upon a timely petitiaefor Unadersu .(5). ISTI L]

tiorari, an adequate remedy exists at law to correct defects and relief under halgfathe orderthe court shall dischge the defendant and dismiss

ﬁ,o\',ﬂuzsd"‘g'(');(g be graf;%%) State ex rel. ReddirGalste 215 Ws. 2d 178572 tha chages against theefendant if a judgment of conviction was
W t. App. . .

A certiorari proceeding to review a probation revocation must be heard in-the 8Pt previously entered.

cuit court of conviction, but it need not be by the same branch. DrSshwarz225 (5) FAILURE TO COMPLY WITH ORDER (a) If the defendant is

Wis. 2d 362592 N.W2d 623(1999). N .-
Sub(2) is constitutional. Probation and probation revocatiomihin the powers ~allegedto have violated the conditions of an order under @)b.
sharedby the branches of government. Legislative delegation of revocation to ttiee court may hold a hearing regarding the allegations. The court

executivebranch does not unduburden or substantially interfere with the judieiar ; ; ;
y’'s constitutional function to impose criminal penalties. Stat¢éorn,226 Ws. 2d shall nOtlfy the defendant at least 7 days prior to h0|d'ng any such

637,594 N.w2d 772(1999). hearing. At the hearing, the defendant has the right to eatireof
Sub. (2) prohibits judicial revocation of probation by the trial courts. State following:
Burchfield,230 Wis. 2d 348602 N.W2d 154(Ct. App. 1999).
Whena probationer or parolee is ched with a crime and may have otherwise vio 1. Counsel.
latedconditions of release, revocation hearings based on the non—criminal violations 2. Remain silent.
shouldbe held without delays5 Atty. Gen. 20.

_A state may require probationfioérs, among other “peacefioers,” to be U.S. 3. Present and cr.oss—examine witnesses.
C'“éens- C{ibe'fVChsV?Z-SQ"ﬁo‘ﬁ“ g-s- 432(193?- e Hah 4. Have the hearing recorded by a court reporter
Bure 430 22d forg(fg%.w't out a hearing is a denialdfe process. Hahn v 5y The court may extend the period of supervision fotoup
A probation revocation hearing may be administrative. Retained or appoinfe@ days to accommodate a hearing under this subsection.
counselmust be allowed to participate. Gunsolu§agnon454 F2d 416(1971). (C) Failure of the defendant to appedr hearing under this

Probation revocation; right to a hearing and to counsel. 1971 WLR 648.

Probation and parole revocation irisébnsin. 1977 WLR 503. subsectiortolls the running of the period of supervision.

(d) If the court finds that the violation occurred, it may impose

973.11 Placements with volunteers in probation pro - asentence, revise the conditions of the order or allow the order to
gram. (1) PLAacemenTs. If a person is convicted of or pleadscontinue.
guilty or no contest to one or more misdemeanors for whih (6) OTHER MODIFICATIONS TO ORDER. At any time prior to the

datoryperiodsof imprisonment are not required, if the chief judgexpiration of the order the court may shorten the length of the
of the judicial administrative district has approved a volunteersanderor modify theconditions of the orderThe court shall hold
probation program established in the applicable coantyif the a hearing regarding a determinationder this subsection if the
courtdecides that volunteer supervision under the progvdin defendanbr district attorney requests a hearing.
likely benefit the person and the community and subject forthe  History: 1991 a. 2531993 a. 2132003 a. 33
itationsunder sub(3), the court may withhold sentence or judg .
mentof conviction and order that the person be placed with tHi3.12 Sentence of a repeater or persistent repeater
volunteersin probation program. Except as provided in §8p. (1) Whenevera persorchaged with a crime will be a repeater or
the order shall provide angonditions that the court determines? Persistent repeater unde989.62if convicted, any applicable
arereasonable and appropriated may include, but need not bePrior convictions may be alleged in t_he complal_nt, indictment or
limited to, one or more of the following: |nfor_mat|0n or amendments so alleging at any time before or at
NOTE: Sub. (1) (intro.) is amended eff. 9-30-05 13003 Ws. Act 33toread: ~ arraignmentand before acceptance of guiga. The court may
(1) PLAcEMENTS. If a person is convicted of or pleads guilty or no contest Upon motion of the district attorneygrant a reasonable time to
to one or more misdemeanors for which mandatory periods of imprisonment&  investigatepossible prior convictions before accepting a plea. If
not required, if the chief judge of the judicial administrative district has  tha prior convictions are admittéy the defendant or proved by
approved a volunteers in pobation program establishedin the applicable h h h hall b bi g 2
county, and if the court decides that volunteer supervision under therogram  the state, he or she shall be subject to sentence unéiag ..
will likely benefit the person and the community and subjecto the limitations ~ unlesshe or she establishes that he or she was pardoned on
under sub. (3), the court may withhold sentence or judgment of conviction and groundsof innocence for any crimeecessary to constitute him or
order that the person beplaced with that volunteers in piobation program. A ; .
person’s participation in the program may not be used to conceal, withhold, or hera repeater or a persistent repeamn ofiicial re_zport of the
mask information r egarding the judgment of conviction if the conviction is —B.l. Or anyother governmental agency of the United States or of
required to be included in a ecord keptunder s. 343.23 (2) (a). Exceptas@r this or any other state shall be prima facie evidence of any eonvic
vided in sub. (3), the order s_halprovide ar]y conditions that the COU.I"[ gjetermines tion or sentence therein reported_ Any sentence so reported shall
g[enf)?:%'}"’t‘ﬁffgﬂgvaﬁz’fp”ate and may include,but need not be limited to, one 1y jaemed prima facie to have been fully served in actual cenfine
- . . entor to have been served for such pewbtime as is shown
| OV\Sian) ?‘uﬂgig:]vsefg ?h\éoggtgﬁé;cr)]tprowde one or more of the fo r is consistent with the report. The court shall take judicial notice
9 ) of the statutes of the United States and forsigtes in determin

1. Role model. ing whether the prior conviction was for a felony or a misde

2. Informal counseling. meanor.

3. General monitoring. (2) In every case of sentence undef39.62 the sentence

4. Monitoring of conditions set by the court. shallbe imposed for thpresent conviction, but if the court indi

(b) Any requirement that the courtay impose under 873.09 ~ catesin passingsentence how much thereof is imposed because
(1g), (1), (4) and(7m). the defendant is a repeatérshall not constitute reversible error

(2) APPROVAL OF PROGRAMS. In each judicial administrative butthe combined terms shall be construed as a single sentence for
' the present conviction.

districtunder s757.6Q thechief judge of the district may approve™ > =
volunteersin probation programs established in the disfibct History: 1993 a. 289

p " p - g This section does not authorize two sentences for one cftage v Upchurch,
placementainder this section. 101 Wis. 2d 329305 N.w2d 57(1981).
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Becauses. 939.62 authorizes penalty enhancement only when the maximum () Allege in the complaint that the violatievith which the

underlyingsentences imposed, the enhancement portion of a sub—-maximum s ; : .
tencewas vacated as an abuse of sentencing discretion. vStteis, 119 Wis. 2d eﬁersonls Chaged is a serious sexfefise under ©39.615 (1) (b)

612, 350 N.W2d 633(1984). becausene of the purposes for the conduct constitutingithie-

A report under sub. (1) must contain critically relevant factwdrer to support tion was for the persos’sexual arousal or gratification.
penaltyenhancement. StateRarr 119 Ws. 2d 651350 N.W2d 640(1984). . .

Theeffect of consolidation on a repeater allegation is discussed. Skaetwval, . (3) Beforeaccepting a plea, the Co.urt mapon mc_Jtlon of the
159Wis. 2d 494465 N.W2d 490(1991). district attorney grant a reasonable time to investigate whether

No amendment to a ctging document to add a repeater allegation may be madiéetime supervision may be necessary for a defendawhether

ﬁ“g&ggg?g@gg&?”d acceptance of any plea. Stafartin, 162 Ws. 2d 883470 gneof the purposes for the conduct constituting a violation with
A post-plea amendment of a repeater allegation in giolgadlocument that mea which a defer_‘dan_is Chaged was for the defendamtsexual
ningfully changes the basis @arhich possible punishment can be assessed is barre@rousalor gratlflcatlon.
Statev. Wilks, 165 Ws. 2d 102477 N.W2d 632(Ct. App. 1991). History: 1997 a. 275
A guilty plea withouta specific admission to repeater allegations is néitirft
to establish the facts necessary to impose the repeater penalty enBateeZim- i
mermann185 Wis. 2d 549518 N.W2d 303(Ct. App. 1994). 973'13th Excests!ve sentence, errors curedl.t _In anycas? that
Whena defendant does not admit to habitual criminality when entering a no confégt]ere_ € court Imposes a maximum _pena y In eXcess o a
plea, the state must prove the alleged repeater status beyezmbaableloubt. State authorizedby law such excesshall be void and the sentence shall
v. lhenault,lstY WS.h 2d 125t522 glt.}e\fvzq 254(Ct. ?pp. 19&143). leged orior to th be valid only to theextent of the maximum term authorized by
ora repeater enhancer to apjthe prior conviction must be alleged prior to the B ;
entryof a plea, but an error in tiormation regarding the penalty may be correcteétamteand shall stand commuted without furth_er proceedlngs.
whenan amendment will caus® prejudice. State Gerard]189 Wis. 2d 505525 This section caps the length of a sentence reduced théxgtiydoes not address
N.W.2d 718(1995). otheraspects or conditions of sentencing. The sentencingmayrtesentence the

Proofof repeater status must be made prior to sentencing. Judicial notice of p %Bﬂiﬁtﬂeﬁfﬁfﬂtgffpﬁ plegrgnei)t'éeéj_g)é;ge.laﬁwate vHolloway, 202 Ws.

convictionsat a postconviction hearing was impropéitate vKoeppen195 Ws. This section commands that all sentences in excess of that authorized thy law

2dé.17, 5(136 N'Y\ll.zqt?’g?(cﬁ‘ Appl 1995)9;;]233? ti v all def declaredvoid, including the repeater portion of a sentence. Prior postconviction
erardIs not imited to clerical errors. i the information correctly alleges a aeleiy, yjonsthat failed to challenge the validity of the sentence do not bar seeking relief

dant’srepeater status, a post-arraignment amendment to the information doe
violate this section as long as it does ndeef the suiciency of the notice to the SrArr'};p.flaéjsla%/)l.'epeater sentences. Statelowers 221 Ws. 2d 20586 N.W2d 175(Ct.

defendantonceming his or her repeater status. Stafampbell201 Ws. 2d 783 To allow theimposition of an unauthorized criminal penalty on the basis of waiver

549N.W.2d 501(Ct. App. 1996)95-2217 ignoresthe dictate of this section to alleviate all maximum penalties imposed in

Therequirements for establishing prioferises in s. 973.12 are not applicable toexceswf that prescribed by lawState vHanson, 2001 WI 7@44 Ws. 2d 405628
the penalty enhancement provisions undes. 341 to 349, including drunk driving N.\wW.2d 759

offensesunder s. 346.65 (2) or operating after revocatiéenses under 343.44 (2).
Statev. Wideman 206 Ws. 2d 90556 N.W2d 737(1996) and State Bpaeth206

Wis. 2d 134556 N.W2d 728(1996). 973.135 Courts to report convictions to the state
Sub.(1) does not require that the periaidncarceration under s. 939.62 (2) mustSUperintendent  of public instruction. (1) In this section:
bealleged in the chging document. State Bquires211 Wis. 2d 873565 N.Ww2d (a) “Educational agency” has the meaning given i5.31

309 (Ct. App. 1997).
Whenthe record established that tefendant fully understood the nature of the(1) (b).

repeatechage against him, the defendantb contest plea to the information, which b) “State superintendent” means the state Superintendent of
chargedhe defendant as a repeater on all counts, constituted an admission undﬁ[‘I lic instruction

973.12. State.\Liebnitz,231 Ws. 2d 272603 N.W2d 208(1999).

Sub. (1) does not prohibit defendafitsm agreeing, aﬁ%{i@frﬂa‘i‘gnmenttﬁqd entty (2) If acourt determines that a person convicted of a crime
Orf a not guilty plea as part of a plea agreement, to amei cuments to a s B H - . e .
repeaterllegations. State. WPeterson, 2001 WI App 22047 Wis. 2d 871 634 SpeCIerdln ch.948 lncludlnga crime SpeCIerd in 9€48.015 a

N.W.2d 893 felony for whichthe maximum term of imprisonment is at least 5
Althoughthe information itself failed to contain $iafent detail to provide proper years,4th degree sexual assault undé4€.225 (3m))r a crime
noticeof a repeater allegation in compliance with sketute an@erard, a certified  ; ; i~ f ; ;
copy of the defendarg’prior convictions, provided at a change of plea heari in which the victim was a Chlld‘ IS_ employed by a.n educational
thedefect. State.\Fields, 2001 WI App 29249 Wis. 2d 292638 N.w2d 897 agencyithe clerk ofthe court in which such conviction occurred

An uncertified copy of a prior judgment of conviction may be used to prove-a cashall promptly forward to the state superintendt& record of
victeddefendans status as a habitual crimindlhe rules of evidence do not apply onviction
to documents déred during a circuit coug’presentence determination of whether® :
aqualifying prior conviction exists. The state ltias burden of proof and mustef (3) If a conviction undesub. (2) is reversed, set aside or
proof beyond a reasonable doubt of the conviction. St&awnders, 2002 WI 107,
D55\Wis. 2d 589649 N.W2d 263 vacatedthe clerk of the court shall promptly forward to the state
The admissibility of evidence proving prior convictions can be waived when tguperintendena certificate stating that the conviction has been

prosecutiorsubmits documentary evidence that on its facificient to show that reversedset aside or vacated.
the defendant was eepeater State vEdwards, 2002 WI App 6@51 Wis. 2d 651 History: 1991 a. 421995 a. 271997 a. 2735.
642N.W.2d 537

In a complaint that in referring toredicate convictions described théeases, P
statecthe correct county where the convictions occurred, and cited the case numer3-137 ~ Courts  to report convictions to the depart -
but misstated the date of the convictions by amg calendar dashe misstatement ment of transportation.  Upon conviction of @erson for any
did not meaningfully change the basis on which the defendant entered a plea-and@fehe following ofenses, the clerk of treourt in which such cen
idedth ired notice of the predicat icti hich th ter stat - ' i
based. State vStynes, 2003 W1 6262 W, 2d 335665 N.W2d 115, 021143 Viction occurred shall promptly forward the record of conviction
to the department of transportation:
973.125 Notice of lifetime supervision for serious sex (1) A violation of 5.941.235
offenders. (1) Whenever a prosecutor decides to seek lifetime (1m) A violation of s. 947.015 if the property involved is
supervisionunder s939.6150f a person chgedwith a serious ownedor leased by the state or any political subdivision of the

sexoffense specified in €39.615 (1) (b) 1.the prosecutor shall, state or if the property involved is a school premises, as defined
atany time before or at arraignment and betwreeptance of any in s.948.61 (1) (c)

plea,state in the complai.nt,.indictment.or information or amend (2) A violation of 5.948.605
mentsto the complaint, indictment or information that the-pro jiior: 2003 a. 200
secutionwill seek to have the person placed on lifetime supervi
sion under $939.615 973.14 Sentence to house of correction. (1) In addition
(2) Whenevera prosecutor decides to seek lifetimgpervi  to the authority irss.302.18and303.18 prisoners sentenced to
sion under $.939.6150f a person chged with a serious sex acounty jail may be transferred by the stigdfa house of correc
offensespecified in $939.615 (1) (b) 2.the prosecutor shall, at tion without court approval.
any time before or at arraignment and before acceptance of any2) Prisonersonfined inthe house of correction may be trans
plea,do all of the following: ferred by the superintendent of the house of correction to the
(a) State irthe complaint, indictment or information or amendcountyjail without court approval.
mentsto the complaint, indictment or information that the-pro (3) A prisoner sentenced to a county jail or the hooke
secutionwill seek to have the person placed on lifetime supendorrectionbeingheld in a county jail awaiting trial on another
sion under s$939.615 chargeshallbe deemed to be serving the county jail or house of
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correctionsentence and shall be given credit on the sentencesastenceonsecutive to the period of confinemenprison under
providedin s.302.430r 303.19 the indeterminate sentence.

History: 1977 c. 1261989 a. 31 (d) Indeter minate sentences imposed to run concurrent with or

. consecutive to determinate sentences. 1. If a court provides that

973.15 Sentence, terms, escapes. (1) Except as provided gnindeterminate sentence is to run concurrent with a determinate
in 5.973.032 all sentences to thei¥¢onsin state prisons shb#  sentencethe person sentenced shall serve the period of cenfine
for one year or moreExcept as otherwise provided in this sectiommentin prison under the indeterminate sentence concurrent with
all sentences commence at noon on the dagwtence, but time the period ofconfinement in prison under the determinate- sen
which elapses after sentence while the convictdendter is at tenceand the parole portion of the indeterminate senteoweur
large on bail shall not be computed as any part of the term @it with the term of extended supervision required under the
imprisonment. determinatesentence.

(2) (a) Except as provideih par (b), the court may impose 2. If a court provides that an indeterminate sentence is to run
asmany sentences as there are convictions and may provide gd#isecutiveto a determinate sentence, the person senteahedid
anysuch sentence be concurrent with or consectaiagy other servethe period of confinement in prison under ithéeterminate
sentencémposed at the same time or previously sentenceonsecutive to the period of confinemenprison under

(b) The court may not impose a sentence to the intensive sdhe determinate sentence .
tions program consecutive to any other sentence. The court maye) Revocation in multiple sentence cases. If a person is serv
notimpose a sentence to the intensaactions program coneur ing concurrent determinate sentences and extended supervision is
rentwith asentence imposing imprisonment, except that the cowsivokedin each case, or if a person is serving a determinate sen
may impose a sentence to the program concurrent with #hce concurrent with an indeterminate sentence and both
imposedand stayed imprisonment sentence or &ifirison sen extendedsupervisionand parole are revoked, the person shall
tencefor which the diender has been released on extersigs  concurrentlyserveany periods of confinement in prison required
vision or parole. The court may impose concurrent interssime  underthose sentences undeB82.11 (7) (am)302.113 (9) (am)
tions program sentences. The court may imposeénsensive or 302.114 (9) (am)
sanctionsprogram sentence concurrent to probation. The court(3) Courts may impose sentences to be servechisie or in
may impose any sentence for an escéipen a sentence to the partconcurrently with a sentence being served or to be served in
intensivesanctions program concurrent with entence to the afederal institution or an institution of another state.
intensivesanctions program. (4) Whena court orders a sentence to theadnsin state pris

(2m) (a) Definitions. In this subsection: onsto be served in whole or in part concurrently witseatence

1. “Determinate sentence” means a bifurcated senterlagingserved or to be served in a federal institution or an institution
imposedunder s973.01or a life sentence under which a personf another state:
is eligible for release to extended supervision undé78.014 (a) The court shall order the department to immediatdtym

(19) (@) 1.or2. the appropriate authorities in the jurisdiction where the prior sen
2. “Indeterminate sentence” means a sentence to tkeowW tenceis to be served that the convicteteafleris presently avail
sin state prisons other than one of the following: ableto commence or resume serving that sentence; and
a. A determinate sentence. (b) The trial and commitment records required und@73.08
b. A sentence undewhich the person is not eligible for shallbe delivered immediately to the warden or superintendent of
releaseon parole under ©39.62 (2m) (cpr 973.014 (1) (c) the Wisconsin institution designated as the reception center to

3. “Period of confinement in prison.” with respésany sen receivethe convicted dénder when he or she becomes available
' prison, p y tp Wisconsin authorities.

tenceto the Wsconsin state prisons, means any time during whic ; . .
aperson is incarcerated under that sentence, including any exter(®). A convicted dfender who is madavailable to another

sionsimposed under €02.11 (3) 302.113 (3) or302.114 (3)and Jurisdictionunder ch976 or in any other lawful manner shall be
any period of confinement in prison requiredte served under creditedwith service of his or her i&Eonsin sentence or commit

s.302.11 (7) (am)302.113 (9) (am) or 302.114 (9) (am) mentunder the terms of 873.155for the duration of custody in

(b) Determinate sentences imposed to run concurrent with or the other jurisdiction.
consecutive to determinate sentences. 1. If a court provides that (6) Sections302.11and304.06are applicable to an inmate
adeterminate sentence is to run concurrent with another deterﬁ%rvelg%ae]%iggggg%Obg]reéiwigség séittecgﬁ?%gsdfﬂ :f%rérgfamzti
natesentence, the person sentenced shall serve the periods of nor an institution in aﬁ oth er‘state
finement in prison under the sentences concurrently and the te )

of extended supervision under the sentences concurrently 7) If aconvicted dender escapes, the time during which he

2. If a court provides that a determinate sentence is to run cgérswgégfﬂﬂfvs\gur:%ﬁéé@e after escape shall not be computed as

secutiveto another determinate sentence, the person sentence ; .
) (a) The sentencing court may stay execution of a sentence

shall serve the periods of confinementprison under the sen _\~/ 1 he i - . v
tencesconsecutively and the terms of extended supervision ung&imprisonment or to the intensive sanctions program only:

the sentences consecutively and in the order in which the sen 1. For legal cause;
tenceshave been pronounced. 2. Under s973.09 (1) (a)or

(c) Determinate sentences imposed to run concurrent with or 3. For not more than 60 days.
consecutive to mdetermlnqtesentencei 1. Ifa court pro_\/ldes tha_t (b) If a court sentences a person und&78.03 (5) (b)this
adeterminate sentence is to run concurrent with an indeterminai@sectiorapplies only to the first period of imprisonment.
sentencethe person sentenced shall serve the period of cenfineHistory: 1973 ¢. 991977 c. 347353 447 1981 c. 50292 1983a. 528 1989
mentin prison under the determinate sentence concurrent with méld55? |19091 a. ?9’\}9?3 iégf?%” ?2-)3301%97 a. 2_832|Ff’9111 ? 1?|9 it

- = H : H H udicial ounci ote, Sun. as been simplified to allow a court,
peI’IOd of confinement in prlson_u_nder the 'ndetermlnate Senter\ osinga criminal sentence, to order that it be concurrent with or consecuting to
andthe term of extendeslupervision under the determinate-servthersentence imposed at the same time or previol&he prior statute, although

tenceconcurrent with the parole portion of the indeterminate sgfngthier andnorecomplicated, failed to achieve its apparent purpose of allowing
consecutivesentencingn situations involving probation and parole revocations,

tence. escapesetc. See Drinkwater $tate 9 Wis. 2d 60(1975); Guyton vState 59 Wis.
i i i 663(1975); Bruneau.\State,77 Ws. 2d 166(1977); Smith vState 85 Ws. 2d
2t._ Ifta court ([j)r(:wde_s tr;at a dtetermlntﬁte sentence |stt0 rur:jc%gb 1978). and Donaldson State 93 Wis, 2d 306(1980).
secutiveto an, inae ermlr,]a € Se,n enpe, € person sen en(,:e S is revision allows sentencés be made consecutive to any previously or simul
servethe period of confinemeri prison under the determinatetaneouslymposed sentence, without regard to whether tieadér is “then serving”
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suchsentence, is subject to parole revocation proceedings, or has received anew se5) If this section has not been applied at sentencing to any

tence between the time of an escape and a return to a state fabitityevised statute el ; ;
alsogoverns the sentencing of probationers by virtue ottbss—references in ss. personwho 1S In ,CF‘StOdy or to any person who is on PFObat'O“r
973.09(1) (a) and 973.10 (2) (a). [Bill 341-A] extendedsupervisionor parole, the person may petition the
Judicial Council Note, 1981Sub. (8)has been added to specify the circumstancegepartmento be given credit under this sectiddpon proper ver
underwhich execution of a sentence of imprisonment may be stayed(aPesfer ¢ : i i : :
enceshe rule of Reinex.\State, 51 . 152 (1881) and @étonv. State28 Ws. 2d |f|cat_|on of the faCtS a”eged in the petition, this sectl_on shall be
136 (1965), wherebxecution can be stayed for ‘legal cause”, such as during tapplled.retroactlvely to t.he person. If the department is unable to
ﬁen”dencxtﬁf an airltpteal(-j Fl%a('bt)hcross—references tthef probattlon Sté;tute- (?ag gzw determinewhether credit should be given, or otherwise refuses to
allows the court to delay the commencement of a sentence for up to ays. : ; ™ ;
Wisconsinsupreme court recently held that courts have no authority to stay execu rd retroactlve (.:redlt‘ the_person .may petition the sentencing
of a sentence of imprisonment in the absence of such a statupwigion or legal courtfor relief. This subsection applies to any person, regardless

cause. State vBraun,100 Wis. 2d 77(1981). [Bill 736-A] of the date he or she was sentenced.
Unders. 973.15 (2) and (3), a court may imposeitence consecutive to an out— . L
of-statesentence. State Yoy, 125 Ws. 2d 216371 N.W2d 386(Ct. App. 1985). _(6) A defendant aggrieved by a determination by a court under

A sentencingourt has authority to stay a sentence and order it be served eonséBiS section may appeal in accordance witB(9.30
tive to a ss. 345.47 and 973.07 commitment for failure to pay a fine and penaltHistory: 1977 c. 3531979 c. 1541983 a. 377528 1987 a403s.256, 1989 a.
assessmentState vStrohbeen]47Wis. 2d 566433 N.W2d 288(Ct. App. 1988). 31, 107 1997 a. 2832001 a. 109
An adult sentence cannot run consecutive to a juvenile disposition. .Sihieds, Cross Refeence: See also DOC 302.28 Wis. adm. code.
173Wis. 2d 129496 N.W2d 144(Ct. App. 1992). Thetrial court did not abuse its discretion duriegentencing when it refused to
The sentence of a defendant convicted of committing a crime while committgive the defendant credit for time served on an unrelated conviction that was voided.
undera prior not guilty by reason of mental incompetence commitment underStatev. Allison, 99 Wis. 2d 391298 N.W2d 286(Ct. App. 1980).
971.17maynot be served concurrent with the commitment. Stazwiczewski,  This sectiorgrants credit for each day in custody regardless of the basis for con
209Wis. 2d 1561 N.w2d 781(Ct. App. 1997). finementas long as it is connected to thienée for which sentence is imposed. State
A court may not order a prison sentence consecutive to an s. 971.17 commitme@ilbert, 115 Wis. 2d 371340 N.W2d 511 (1983).
A sentence can only be imposed concurrent or consetuié@wether sentence. State  \Whenthe intended sentence was valid, but the judge did not follow the procedures
v. Harr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997). ~underthis section, the appropriate remedy was to modify the sentence to conform it
Thepower under sub. (2) to impose consecutive sentencesalogmnt authority  to the requirements of this section. Statélker, 117 Wis. 2d 579345 N.W2d 413
to impose a sentence to be served consecutively to jail time being served as a c 4).
tion of probation. State Wloran,214 Ws. 2d 383571 N.W2d 454(Ct. App. 1997). “Custody” must result from the occurrence of a legal evemtcess, or authorit
A commitment under s. 971.17 is legal cause under s. 973.15 (8) to stay-the ﬁﬁ.{loccasi%ns, ais related to, confinement on a @ﬂlfgr which the accused is ul%i/
tenceot a defendant who commits a crime while sevingetiierhitment. Whether matelysentenced. StateDemars119Wis. 2d 19349 N.w2d 708(Ct. App. 1984).
to stay the sentence while the commitment is 10 DEqIn the SENLence IMMe  \whenan ofendercommitted robbery and 24 hours later fled from dicer the
diatelyis within the sentencing cousttliscretion. State $zulczewski216 Ws. 2d offenderwas not entitled to credit towglrd the robbery sentence for time served under

494,574 N.W2d 660(1998). : - h
Sub. (2) authorizes a trial court to impose a sentence consecutive to a preViOF%T(%T?SS ffgraffslg)emg anfafer. State vGavigan 122 Ws. 2d 389362 N-zd

imposedsentence upon revocation of parole on that sentence. Prior revocatio . ) ) . )
paroleon the earlier sentenéenot required before a consecutive sentence may he'Vhena probationer is arrested for a 2nd crime and consequently begins serving
issued. State \Cole, 2000 WI App 5233 Wis. 2d 577608 N.W2d 432 time for th(ﬂ7 first crimeno credit toward the 2nd sentence is required for time served
Thata sentence begins at noon under sulwé)not relevant to a double jeopardyunderthe first sentence. StateBeets,124 Ws. 2d 372369 N.W2d 382(1985).
analysisin regard to a sentence pronounced in the morning and then corrected ar¥o credit was due for time spent in a drug treatment facility as a condition of proba
lengthenedhe same afternoon before the judgment was entered into the record. St@fewhen the defendant was not in actual “custadytie facility within the meaning
v. Burt, 2000 WI App 126237 Ws. 2d 610614 N.W2d 42 of this section and s. 946.42. Stat€ebb,135 Ws. 2d 181400 N.w2d 9(Ct. App.
Doublejeopardy prevents a court that, under a mistaken view of thetfaered ~1986).
avalid concurrent sentené®m 3 months later revising the sentence to be a consecu Creditunder this section is given on a day-to—day basis, which is not to be duplica
tive sentence. State Willett, 2000 WI App 212238 Wis. 2d 621618 N.W2d 881 tively credited to more than one consecutive sentence. S@weticher144 Wis.
Overcrowdingdoes not constitute legal cause under sub. (8Y@ptty. Gen.165  2d 86 423 N.W2d 533(1988).
A defendant is nagntitled to credit against a sentence for time spent under home
. . detention. State vPettis 149 Ws. 2d 207441 N.W2d 247(Ct. App. 1989). See also
973.155 Sentence credit. (1) (a) A convicted dender gprey. Swadley190 Ws. 2d 139526 N.W2d 778(Ct. App. 1994).
shallbe given credit toward the service of his or her sentence foK defendant is entitletb credit against a sentence for the period during which he
all days spent in custody in connection with the course of condwetdenied admission to a county jail due to overcrowding, but, the defendant is not

; . f ; ;i ~entitledto credit for time as of the date he was to have reported to jail to serve-the sen
for which sentence waisnposed. As used in this SUbSECtioN,ce” state yRiske,152 Ws. 2d 260448 N.W2d 260(Ct. App. 1989).

“actual d&_lyS spent in custody” includes, without Iim_itation DY presentenceredit must be applied to each of the concurrent terms to which the
enumeration,confinementrelated to an énse for which the defendanis sentenced. StateWard,153 Wis. 2d 743452 N.W2d 158(Ct. App.
offenderis ultimately sentenced, or for anther sentence arising 1989)-

f . Out of state presentence confinement witike defendant was on parole fronisW
outof the same course of conduct, which occurs: consinmay not be credited against subsequent reconfinementstokgin for a

1. While the diender is awaiting trial; paroleviolation. State vRohl,160 Ws. 2d 325466 N.Ww2d 208(Ct. App. 1991).
; ; ; h Whena waiver of juvenile jurisdiction is granted, secjuneenile detention time
2. While the dfiender is belng tried; and is eligible for credit consideration under this section as if it were jail time, retroactive

3. While the ofender is awaiting imposition of sentence afteie the date of the filing of the juvenile petition. StatBaker179 Ws. 2d 655508
trial N.W.2d 40 (Ct. App. 1993).

! L . . The definition of “custody” in s. 946.42 (1) (a) is used to determihether a per

(b) The categories in pgn) include custody of the convicted son is in custody for sentence credit purposes. Stsevelin204 Ws. 2d 127554

offenderwhich is in whole or in part the result of a probatior)-W.2d521(Ct. App. 1996).

i A person confined on a probation revocation or change in intensive sanctions due
eXtendedsuPerV'S'on or parole hold under 302.113 (Sm) to an arrest for a subsequent crime is not entitled to credit under sub. (1) against the

302.114(8m), 304.06 (3)0or973.10 (2XJ|aCQd upon the person fOF.sentencé(_)r the subsequent crime although the confinement was triggered by-the sub
the same course of conduct as that resulting in the new convnctlmuzn(br)"(n?- Statg-vabott,207 Wsd. 2d ?2%558 N.V(\112d 927(Ct. (?pp-rlgi%r‘;)-
; . ub.(1) (a) provides sentence credit only for custody connected to thgesttar
(2) After the imposition of sentence, the court shall make a’\]ﬁ'ﬁchthe custody resulted from.irfle served as the result of a bail jumping gear
entera specific finding of the number of days for whi#mtence wasnot credited against a sentence for sexual assault, althougdiltbendition vie
creditis to be granted, which finding shall be included in thejud ted was in the sexual assault case. St&eiersdorf208 Ws. 2d 492561 N.w2d

S . X 49(Ct. App. 1997).
ment of conviction. In the case akevocation of probatlon, Whena defendant is unable to satisfy cash—bail requirements on 2 or more unre

extendedsupervision or parole, thdepartment, if the hearing is latedchages, the defendant is entitled to sentence credit on botpeshaowever
waived,or the division of hearings and appeals in the departméite defendant is committed following a finding of not guilty by reason of mental

e : : : - glefecton onechage, there will be no sentence credit from the commitment against
_Of adm'_nls”at'on’ 'n_ thease O_f a hea”ng' Sha" make such afin sentence upon conviction on another of thegdmes the confinement after the
ing, which shall be included in the revocation order commitments solely the result of the commitment. Statelarr 211 Wis. 2d 584
. . : - 568N.W.2d 307(Ct. App. 1997).

(3) Thecredit prowded In SUt(l) S_ha” be_ Cor_np_Uted as 'f_ the An 18-yearold on juvenile aftercare parole who was returned to juvenile detention
convictedoffender had served such tirmethe institution to which becausehe parole was revoked pending sentencing after pleading guilty to an adult
heor she has been sentenced. crimewas eligible for sentence credit for the time spent in juvenile detention prior to

. . . . sentencing.State vThompson225 Ws. 2d 578593 N.W2d 875(Ct. App. 1999).
(4) The credit provided in sulfl) shall include earned good ~ Whena sentence has been withheld and probation imposed, sub. (2) gives the court

time for those inmates subject t362.43 303.07 (3)or 303.19 exclusiveauthority to determine sentence credit in imposing a postprobatien sen

: 4 f . A person subject to electronic monitoring, but not locked in the home at night,
(3) serving sentences of one year or less and confined in a Comot in custody and not entitled to sentence cr&fite vOIson,226 Ws. 2d 457

jail, house of correction or county reforestation camp. 595N.W.2d 460(Ct. App. 1999).
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“Courseof conduct” in sub. (1) (a) means the spedifit for which the defendant (3) Before adjourning the sentencing proceeding, the judge

is sentenced. As such, defendant was not entitled to sentence credit on a laf . .
imposedsentence for time already served on sentences arisinghfecsame criminal tgha” direct the defendant and defendsarttial counseto sign a

episodeput diffierent criminal acts. State Tuescher226 Wis. 2d 465595 N.w2d ~ form to be entered in the recoriddicating that the lawyer has
443(Ct. App. 1999). counseledhe defendant regarding the decision to seek postcon

Pretrialconfinement on a dismissed cparthat is read in at sentencing relates to”.” . t .
anoffense for which the éénder is ultimately sentenced, entitlitie ofender to  Viction relief, and that the defendant understands that a rajtice

segtence:tredit. Sta(ljtff.\Floyd, 20212 \/&/I 15423% Ws. Zdt't76t7606 l;l.\é\/ZdhlSS thintentto pursue postconviction relief must be filed in the trial court
Or sentence credit purposes, nuers status constitutes custody whenever il B .

offenderis subject to an escape aperfor leaving that status. StateMagnuson, fithin 20 dfiys after sent.encmg for that right to be preserved.
2000WI 19,233 Ws. 2d 40606 N.W2d 536 (4) Thejudge shall direct the defendatounsel to confer

Boettcher bars a claim for dual credit when the defendant has already received - . .
samecreditagainst a prior sentence that the defendant has already served.. St ‘ih the defendant before signing the form, during the proceeding

Jackson2000 WI App 41233 Ws. 2d 231607 N.W2d 338 or as soon thereafter as practicable, and may make appropriate

In a multiple count conviction, whesne sentence is imposed and another staye ; i
applicablesentence credit must be applied to the first imposed sentence, .Stat%r\gjersm allow the defendant to confer with counsel before being

Wolfe, 2001 WI App 66242 Wis. 2d 426625 N.W2d 655 transferredo the state prison. The defendant shall be given a copy
Sentenceredit is not to be granted for time spent on electronic monitoring. Staté the form.
exrel. Simpson vSchwarz, 2002 WI App 250 Ws. 2d 214640 N.W2d 527 . L. )
A person who was unable to seavsentence upon being informed by the jailer that  (5) If the defendant desires to pursue postconviction ritief,
thejail was overcrowded and that he shawltlirn at a later date was absent from theyefendant’drial counsel shall file theotice required by £09.30
jail through no fault of his own and entitled to sentesreelit for the period between 2) (b
whenhe first reportedo the jail and when he later was admitted. Stafewtici, (2) (b).
2002WI App 77,251 Ws. 2d 436643 N.w2d 180 N ) ) History: Sup. Ct. Orderl23 Ws. 2d xi (1985).
Detentionat the Visconsin Resource Center while awaiting evaluaiuhtrial on ~ Judicial Council Note, 1984:Sub. (2) is similar to prior s. 809.30 (1) (b). Subs.
a petition for commitment as a sexually violent person under Chapter 980 satis{@gsand (4) codify State.\Argiz, 101 Ws. 2d 546305 N.W2d 124(1981). Sub. (5)
neitherthe “in custody” nor “in connection with” requirements of this section. Theodifies trial counse continuing duty to provide representation until appellate
detentiondoes not qualify for sentence credit under this section. ThorSmhwarz,  counsels retained or appointed. WhitmoreState56 Ws. 2d706 203 NW 2d 56
2004W196, _ Ws.2d __,__N.ved___ 02-3380 (1973).[Re order d&ctive July 1, 1985]
Jail credit may not be granted if it is not provided for by statéfeAtty. Gen. 102
SentenceCredit: More Than Just Math. White. i$MLaw Oct. 1991. 973.19 Motion to modify sentence (l) (a) A persorsen
e{.pncedto imprisonment or the intensive sanctions program or
orderedto pay a fine who has not requested the preparation ef tran

SRriptsunder s809.30 (2)may within 90 days after the sentence

973.16 Time out. If an order or judgment releasing a prison
on habeas corpus is reversed, the time duihiggh the prisoner
wasat liberty thereunder shall not be counted as part of the pris

er's term. or order is entered, move the courimadify the sentence or the
History: 1993 a. 486 amount of the fine.
(b) A person who has requested transcripts und@f%30 (2)
973.17 Judgment against a corporation or limited may move for modification of a sentence or fimeder s809.30

liability company . (1) If a corporation or limited liability com  (2) (h).
panyfails to appear within the time required by the summons, the(z) Within 90 days after a motiamder sub(1) (a)is filed, the

defauétodf SLacThcorrr)]oration or Itirqittfetlj(liabilit;ztompan%meg/ be courtshall enter an order either determining the motion or extend
recordedand the chge against it taken as true, and judgmenf; he time for doing so by not more than 90 days for cause.

shallbe rendered accordingly (3) If an order determining a motion under s(ib. (a)is not
(2) Upon default of the defendantorporation or limited . . : .
liability company or upon conviction, judgment for the amount @Q?ﬁ;%itrllrg‘i& ch:Ir(]edrErmcS E[Jhbe(zc)(,)ut:]teshn;lﬁtilr?:;nzr(;?glteklaee(r:1(:2rs Iz?ne :)er?jer
thefine shall be entered. : : y
denyingthe motion.

(3) A judgment against a corporation or limited liability com . .
panyshall be collected in the same manner as in civil actions. __(4) An appeal from an order determiningnation under sub.
History: 1993 a. 12 (1) (a)is governed by the procedure for civil appeals.
(5) By filing a motion under sulfl) (a)the defendant waives
973.176 Notice of restrictions. (1) FIREARM POSSESSION. his or her right to filen appeal or postconviction motion under s.
Whenevera court imposes a sentermeplaces a defendant on809.30(2).
probationregarding a felony conviction, the court shall inform the History: Sup. Ct. Order123 Ws. 2d xiv (1985)1991 a. 39

defendanbof the requirements and penalties undé&44.29 Judicial Council Note, 1984:This section is intended as an expeditious alterna
. tive to the procedure prescribed in s. 809.30 (2) when the only clajipostconvie
(2) Voting. Whenever a couitnposes a sentence or placegon relief relates to the severity of the sentence. It is not intended to alter the-substan

a defendant on probation for a conviction that disqualifies thiee grounds for such reliednd it restores the time limits governing such motions
defendanfrom voting under .03 (1) (b) the court shall inform prior to the 1978 revision of the appellate rules.

i i i1 hi&his section will probably be most frequently useduilty plea cases, although
the defendant that he or she may not vote in any election until mg not limited to such cases. Howeuethe defendant intends to withdraw a guilty

or her civil rights are restored. plea or file other postconviction motions, s. 809.30 (2) or 974.06 provides the appro
(3) CHILD SEXOFFENDERWORKING WITH CHILDREN. Whenever Ppriateprocedure. Motions under this section should usually be filed by trial counsel

: ithout the need for transcripts or for appointment ohapellate public defender
a court imposes a sentence or places a defendant on prObaﬁﬁﬁendant must elect between the remedies provided by this seutien809.30

regardinga convictionunder s940.22 (2)or 940.225 (2) (CPr (2). Filing a motion under this section waives relief under s. 809.30 (2). Hawever
(cm), if the victim is under 18 years of age at the time of thedefendant who has filed a notice of intent to pupastconvictiorrelief under s.

i 809.30(2) (b) may invoke this remedy at any time before transcripts are ordered
offense,or a conviction under £48.02 (1)or (2), 948.025 (1) unders. 809.30 (2). If transcripts are required for prosecution of a motion under sub.

948.05(1) Or(lm)- 948.06 948.07 (1)(2), (3), 0"(4): 0r948.075 (1) (a), they shouid be sought un@&eR 71.032).
the court shall inform the defendant of the requirements and pensub. (4) doesnot expand the scope of appellate revigie Order déctive July

altiesunder s948.13 1,1985.]
History: 2003 a. 12%s.2, 3, 5. Thetrial courts increase of the defendansentence based solely on “reflection”
Failureto give the warning under this section does not prevent a convictiter  did not constitute a valid basis for modification of a sentence. There was no “new
$.941.29. State.\Phillips,172 Ws. 2d 391493 N.W2d 270(Ct. App. 1992). factor” justifying a more severe sentence, a prerequisite for sentence reevaluation.

Scottv. State54 Ws. 2d 54 218 N.W2d 350(1974).

. . : A reduction in the maximum statutory penalty for dierude is not a “new factor”
973.18 Notice of rights to appeal and representation. justifying a postconviction motion to modify the sentence. Staktegwood, 113

(1) In this section, “postconviction relieéind “sentencing” have wis. 2d 544 335 N.w2d 399(1983).
the meanings ascribed in809.30 (1) Thereare two alternative means to seek modification of a sentence; proceeding

ol undersub. (1) (a) or (b). Under eithemmotion must be first made in the trial court.
(2) Thetrial judge shall personalipform the defendant at the g -~ Norwood, 161 Ws. 2d 676468 N.W2d 741(Ct. App. 1991).

.t'me (.Jf sentenc[ng othe ”ght t_o seek postconviction re,“ef and, Rehabilitationmay not be considered as a “new factor” for purposes of modifying
if indigent, the right to the assistance of the state public defendgtiready imposedentence. State Kluck, 210 Ws. 2d 1563 N.W2d 468(1997).
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;tAk“neW fe;)ctotrr'w’ju.stlijfying ;s?i?tetrjce mtf)dific?tion. is abfact that jf(?ié]hlytreley?nt but (d) If the sentence for whicthe inmate see&’adjustment is
not known by the judge at the time of sentencing because it did not exist or

unknowinglyoverlooked. The nefactor must operate to frustrate the sentencin Bt an Ofens_e under £40.225 (2)or (3)’ 948.02 (2) or 94_8'08
court'soriginal intent. State.Johnson210 Ws. 2d 197565 N.w2d 191(Ct. App.  andthe district attorney does not objéatthe petition within 10
1997). days of receiving notice under péo), thedistrict attorney shall

A defendans sentence may be modified if there is some “new facRwst-sen f P X '

tencingconduct does not constitudenew factor State vScaccio, 2000 Wi App 265, NOtify t,he thevictim, as defined under €50.02 (4) of the
240Wis. 2d 95622 N.w2d 449 inmate’spetition. The notice to the victim shall incluitéorma

A defendant subject to a post—probation revocation sentence cannot use s. 8l i iti i
andsub. (1) (b) to raise issues that go the original judgment, but the defendantoﬂowon the sentence adJUStment petiion process under this subsec

take a direct appeal from a subsequent judgment in order to fully litigate issues?_mh includinginformation on how to object to the inmat@ett
tially raised by the resentencing. StatSeaccio, 2000 WI App 26240Wis. 2d 95  tion. If the victim objects to adjustment of the inmatséntence

622N.W.2d 449 b X L .
Underthe facts of the case, information presented to the court that had a direct b\évalthm 45 days of the date on which thistrict attorney received

ing on the length of the sentence that proved to be incorrect was a “new factor” vi@tice under par(c), the court shall deny the inmaggdetition.

ranting sentence modification. StatédNerton, 2001 WI App 24248 Ws. 2d162 ; B s T e
635N W.2d 656 (e) Notwithstanding the confidentiality of victirmddress

A circuit court has the inherent power to modify a previously imposed sentedB§Ormationobtained under 802.13 (99) (g) 3.a district attor
after the sentence has commenced, butay not reduce a sentence merely upomeywho is required to send notice to a victim under (@may
reflectionor second thoughts. A court may do so on the basis of new factors or wj| ; i i i~ i
it concludes its original sentence was unduly harshnconscionable. A coust’ ma'” from the _clerk Of_ the circuit court victim addresrma
alteredview of facts known to the court at sentencing, or a reweighing of their signfion that the victim provided to the clerk undeB82.113 (99g) (9)
cance, does not constituteewfactor for sentencing purposes but is mere reflectio®

or second thoughtsState vGrindemann, 2002 WI App 10855 Wis. 2d 632648 . . L
N.W.2d 507. (f) If the sentencing court receives no objection to sentence

A circuit court should proceed in a fashion similar to that outlined in s. 974.06 @iljustmenfrom the district attorney under p&e) or the victim
whenit receives a motiorequesting sentence modification. Stat&xndemann, i P
2002WI App 106,255 Wis. 2d 632648 N.W2d 507 under par(d) and the court determines that sentence adjustment
A defendant can seek sentence modification in two ways: 1) moving for medifiég in the public interest, the court may adjust the inraaehtence
tion as a matter of right undtis section, to assert an erroneous exercise of discretigis provided under pag). The court shall include in the record

basedon excessiveness, undue harshness, or unconscionabiijynoving for dis ; . .
cretionaryreview invoking the inherent power of the circuit court, whagplies written reasons for angentence adJUStment granted under this

only if a new factor justifying sentence modification exists, in which case, the-timesubsection.

gggﬁg“ggfgsggsgfg,“ﬁvggﬁgg are inapplicable. Statuoll, 2002 Wi App 273, (9) Except as provided under pém), the only sentence adjust

A mental health professional who conducted a psychological assessment Ba@ntsthat a court may make under this subsection are as follows:

defendantonvicted of sexual assault, which was incorporattxthe presentence . . . . . .
investigationreport and admitted into evidence at the sentencing hebédg con 1. If the inmate is serving the term of confinement in prison
flict of interest due to the fact that she had treated the victim in the case.” The corfgiortion of thesentence, a reduction in the term of confinement in
ggg‘é‘ﬁi&aﬁ%wz?gt\%g“2‘%@%}5"697%03\?‘2%5“3%gfztfgssfﬂence- Sewford,  prisonby the amount of time remainitiy the term of confinement
Theadoption of Tuth-in-Sentencing, s. 973.01, did ndeat existing “new fac 1N PriSon portion of the sentence, less up to 30 days, and a corre

tor” jurisprudence. State Crochiere, 2004 WI 78, ___i&2d 681 Nw2d spondingincrease in the term of extended supervision.

524,02-1809 . ! i e _
A change in the classification of a crime under the 2003 revisions to the sentencin(}; 2. If the inmate is confined in prison upon revocation of

laws was not a new factor for sentence modification purpoSéste vLongmire, ~extendedsupervision, a reduction in the amount of time remaining

2004W1 App 90, ___ Vis. 2d 681 N.W2d 35403-0300 in the period of confinement in prison imposed upon revocation,

. . lessup to 30 days, and a corresponding increase in the term of
973.195 Sentence adjustment. (1g) DeriNITION. In this ef(tengedsupervi)éion. P 9

IS O ’ 0
section,“applicable percentage” means 85% for a Class C to E fe (h) 1. Ifthe court adjusts a sentence under(gpon the basis

ony and 75% for a Class F to | felany . . . of a change in law or procedure as provided undefipad. and

(1r) CONFINEMENTIN PRISON. (@) An inmate whs serving & ne total sentence length of the adjusted senténgeeater than
sentencemposed under £73.01for a crime other than a Classihe maximum sentence length that thefeatler couldhave
B felony may petition the sentencingurt to adjust the sentence;gceivedif the change in law or procedunad been applicable
if the inmate has served at least the applicable percentage Oﬁhgnthe inmate was originally sentenced, the court may reduce
termof confinement irprison portion of the sentence. If an inMatg,qength of the term of extended supervision so that the total sen
is subject to mor¢han one sentence imposed under this sectiq@celength doesiot exceed the maximum sentence length that
the sentences shaliie treated individually for purposes of senyhe offender could have received if the change in law or procedure
tenceadjustment under this subsection. B hadbeen applicable when the inmate was originally sentenced.

(b) Any of the following is & ground for a petition under.par 5 ¢ the court adjusts a sentence under(gion the basis of
@) ) . . achange in law or procedure as provided unde(ipad. andthe
1. The inmates conduct, dbrts at and progress in rehabiita adjustedterm of extended supervisids greater than the maxi
tion, 0r_part|C|pat|0rand PrOgreSS in education, treatment, or Othﬁ{um term of extended supervision that théentler couldhave
correctionalprograms since he or she was sentenced. receivedif the change in law or proceduhad been applicable

3. Achange in lavor procedure related to sentencing or revavhenthe inmate was originally sentenced, the court may reduce
cationof extended supervisionfettive after the inmate was sen thelengthof the term of extended supervision so that the term of
tencedthat would haveesulted in a shorter term of confinemenéxtendedsupervision does not exceed the maximum term of
in prison or if the inmate was returned to prison upon revocati@xtendedsupervision that the fehder could have received if the
of extended supervision, a shorter period of confinement in prischrange in law oprocedure had been applicable when the inmate
upon revocation, ifthe change had been applicable when theasoriginally sentenced.
inmatewas sentenced. (i) Aninmate may submit only one petition under this subsec

4. The inmate is subject to a sentence of confinementtion for each sentence imposed unded#3.01
anotherstate or the inmate is in the United States illegallyraag History: 2001 a. 109
be deported.

5. Sentence adjustment is otherwise in the interests of justi®é3.20 Restitution. (1g) In this section:

(c) Upon receipt of petition filed under pata), the sentenc (&) “Crime considered at sentencing” means any crime for
ing court may deny the petitiasr hold the petition for further cen Which the defendant was convicted and any read—in crime.
sideration. If the couttoldsthe petition for further consideration, (b) “Read-incrime” means any crime that is undea or that
the court shall notify the district attorney of the inmaggétition. is dismissed apart of a plea agreement, that the defendant agrees
If the district attorney objects to adjustment of the inmaeA to be considered by the court at the time of senterandghat the
tencewithin 45 days of receiving notification under this paracourt considers at the time of sentencing the defendant for the
graph,the court shall deny the inmageetition. crime for which the defendant was convicted.
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(1r) Whenimposing sentence or ordering probation for any (a) Pay all special damages, but not general damages, substan
crime, other than a crime involving conduct that constituteiated by evidence in the record, which could be recovered in a
domesticabuse under 813.12(1) (am)or 968.075 (1) (a)for civil action against the defendant for his or her conduct iodime
which the defendant was convicted, the court, in addition to amjissionof a crime considered at sentencing.
otherpenalty authorized by lawhall order the defendant to make (b) Payan amount equa| to the income lost, and reasonable
full or partial restitution under this section to any victim of a crimsut-of-pockeexpenseincurred, by the person against whom a
consideredt sentencing oif the victim is deceased, to his or heicrime considered at sentencimgis committed resulting from the
estateunless the court finds substantial reason not to do so dilielg of chages or cooperating in the investigation and prosecu
stateghe reason on thecord. When imposing sentence or ordetion of the crime.

ing probation for a crime involving conduct that constitutes (c) Reimburse any person or agency for amounts paid as
domesticabuse under $13.12 (1) (ampr 968.075 (1) (afor  yewardsfor information leading to the apprehension or successful
which the defendant was convicted or that was considered-at §Rsecutiorof the defendant for a crime for which the defendant

tencing,the court, in addition to any other penalty authorized Ryasconvicted or to the apprehension or prosecution of the defend
law, shall order the defendant to make full or paméstitution 5ntfor a read—in crime.

underthis section to any victim of a crime, df the victim is (d) If justice so requires, reimburse any insusarety oother

deceasedp hisor her estate, unless the court finds that imposi - X
full or partial restitution will creatan undue hardship on the?%;ssoarz)leg(r)] gearsﬂ(]:ic;n;;éig(s)ﬁted a victim for a loss otherwise com

defendantor victim and describes the undue hardship on e .
record. Restitution ordered under this section is a condition gf (6) Any order under sulS) (c)or(d) shall require that all res
probation,extended supervision, or parole serbgdhe defend titution to victims undetthe order be paid before restitution to
ant for a crime for which the defendant was convicted. Afieer Otherpersons. o _

terminationof probation, extended supervision, or parole, or if the (7) If the court orders thagstitution be paid to more than one
defendantis not placed on probation, extended supervision, §ersonthe court may direct the sequence in which payments are
parole,restitution ordered under this section is enforceable in tifebe transferred under suil) (a) If morethan one defendant
samemanner as a judgment in a cigittion by the victim named is ordered tonake payments to the same person, the court may
in the order to receive restitution or enforced undef8A. apportionliability between the defendants or specify joint and

(2) If a crime considered at sentencing resulted in damagesga/_eralliability. If the court specifies that 2 or more defendants

or loss or destruction of properte restitution order may require € 0intly and severally liable, the department or the clerk to
thatthe defendant: propeyth yreq whom payments are made under s{ili) (a)shall distribute any

(a) Return the property to the owner or owselesignee; or overpaymentso that each defendaasg closely as possible, pays

o - the same proportion of the ordered restitution.
(b) If return of the property under pdga) is impossible,

. ticalor inad ; t a6 desi th (8) Restitutionordered under this section does not linit
impracticalor inadequate, pay tfwvner or ownes designee the iy the right of a victim to suend recover damages from the
reasonableepair or replacement cost or the greater of:

) defendanin acivil action. The facts that restitution was required
1. The value of the property on the date of its damage, losss@laid are not admissible as evidence in a civil action and have

destruction;or no legal efecton the merits of a civil action. Any restitution made
2. The value of the property on the date of sentencing, less lityepayment or community service shall be sdtagfainst any

value of any part of the property returned, as of the date of jtedgmentin favor of the victim in a civil action arisingut of the

return. The value of retail merchandise shall be its retail valudactsor events which were the basis for the restitution. The court
(3) If a crime considered at sentencing resultedvadily ~ trying the civil action shall hold a separate hearing to determine

injury, the restitution order may require that thefendant do one the validity and amount of any sefafsserted by the defendant.

or more of the following: (9) (a) If a crime victim is paid an award under @49 for any

relatedprofessional services and devices relating to physical, p&ights of the victim to any restitution required by the court. The
chiatricand psychological care and treatment. rights of the state are subordinate to the claims of victims who

(b) Pay an amount equal to the cost of necessary physical Qﬁ;}&eswemd 6}'?135 arising out of the‘ﬁ]ﬁses ofr any.trarsagnpn
occupationatherapy and rehabilitation. Whichis part of the sameontinuous scheme of criminal activity

(c) Reimburse the injured person for income lost as a resultﬁo'Sln award has been made unde©d®.and if the de

; . ; ) partment of
acrime con§|qered at sent(,encmg. . justice is subrogated to the cause of action undet15 If the
__(d) If the injured persos’sole employment at the time of th§egtitutionordered is less than or equal to the awader ch949,
injury was performing the duties of a homemakey an amount e restitution shall be paid only the general fund. If the restitu
§uﬁ|0|entto ensure thahe duties are cont!nued until the persofion ordered is greater than the award unde®dB, the general
is able to resume performance of the duties. fund shall receive an amount equal to #veard under cl849and

(4) If a crime considered at sentencing resuitedeath, the thebalance shall be paid to the victim.
restitution order may also require that the defendant pay an(10) The court may require that restitution be paid immedi
amountequal to the cost of necessary funeral and related serviggsly within a specified period or in specified installments. If the
unders.895.04 (5) defendants placed on probation or sentenced to imprisonment,

(4m) If the defendant violated 840.225 948.02 948.025 theend of a specified period shall not be later than the end of any
948.05 948.06 948.070r 948.08and sub(3) (a)does not apply periodof probation, extended supervision or parole. If the defend
therestitution order may require that the defendant pansount, antis sentencetb the intensive sanctions program, the end of a
notto exceed $10,000, equal to the cost of necessary professigpakifiedperiod shall not be later than the end of the sentence
servicesrelating to psychiatric and psychological care and-treainders.973.032 (3) (a)
ment. The $10,000 Il.mltlunder this subsection does not aply (11) (a) Except as otherwise provided in this paragréipé,
theamount of anyestitution ordered under su®) or (5) for the  restitutionorder shall require the defendant to deliver the amount
costof necessary professional services relating to psychiatric aﬂqnoney or property due as restituttorthe department for trans

f(b) Whenrestitution is ordered, the court shall inquire to see

psychologicakare and treatment. fer to the victim or other person to be compensatedriegtitution
(5) In any case, the restitution order may require that tleederunder this section. If the defendannot placed on proba
defendantdo one or more of the following: tion or sentenced to prison, the court may order that restitution be
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paidto the clerk of court for transfer to the appropriate person. The 3. With the consent of the defendant, refer the disputed resti
courtshall impose on the defendant a restitution sugehander tution issues to aarbitrator acceptable to all parties, whose deter
ch.814 equal to5% of the total amount of any restitution, costgninationof the amount of restitution shall be filed with the court
attorneyfees, court fees, fines, and surgjeordered under s. within 60 days after the date of referral and incorporated into the
973.05(1) and imposed under c814, which shall bepaid to the court’s sentence or probation order
departmenbr the clerk of court for administrative expenses under 4. Refer the disputed restitution issues tireuit court com
this section. missioneror other appropriate referee, who shall conduct & hear
(b) The department shall establslseparate account for eacting on the matter and submit the record thereof, together with pro
personin its custody or under its supervision ordered to make rg@sedfindings of fact and conclusions of late the court within
titution for the collection and disbursement of funds. A portion &0 days of the date o&ferral. Within 30 days after the referee’
eachpayment constitutethe surchage for administrative expen report isfiled, the court shall determine the amount of restitution
sesunder par(a). onthe basis of theecord submitted by the referee and incorporate
(12) (a) If the court orders restitution in addition to the-pay!t iNto the sentence or probation order imposed. The judge may
mentof fines, costs, fees, and surajes under s€973.05and dlre_ct that hearings under this subdivision b_e r_ecorded e_lther by
973.06and ch814, it shall sethe amount of fines, costs, fees, an@udiorecorder or by a court reporteh transcript is not required
surchargedn conjunction with the amount of restitution and issuéhlessordered by the judge.
asingle ordersigned by the judge, covering all of the payments. (14) At any hearing under sufd.3), all of the followingapply:
If the costs for legal representation by a private attorney appointeda) The burden of demonstrating by the preponderanttesof
unders.977.08are not established at the timeisguance of the evidence the amount of loss sustained by a victim as a oésult
order,the court may revise the order to include those costsra crime considered aentencing is on the victim. The district attor
time. ney is not required to represent any victim unless the hearing is
(b) Exceptas provided in patc), payments shall be appliedheldat or prior to the sentencing proceeding or the court so orders.
first to satisfy the ordered restitution in full, therpy any fines (b) The burden of demonstrating, by the preponderance of the
or surchages under $973.05 then to pay costs, fees, and-surevidencethe financial resources of the defend#me, present and
chargesunder ch814 other than attorney fees and finally to reimfuture earning ability of the defendant and the needs and earning
bursecounty or state costs of legal representation. ability of the defendart’ dependents is on the defendant. The
(c) If a defendant is subjetrt more than one order under thiglefendanimay assert any defense that hestoe could raise in a
section and the financial obligations under any order total $50%il action for the loss sought to be compensated. THue aff

less,the department or the clerk of court, whichever is applicadfee state public defender is not required to representratigent
undersub.(11) (a) may pay these obligations first. defendanunless the hearing is held at or prior to the sentencing

Rroceedingthe defendant is incarcerated when the hearing is held
or the court so orders.

(c) The burden of demonstrating, by the preponderantteeof
evidencesuch other matters as the court deems appropriate is on

(13) (a) The court, in determining whether to order restitutio
andthe amount thereof, shall consider all of the following:

1. The amount of loss defed by any victim aa result of a

crime considered at sentencing. the party designated by the court, as justice requires.

2. The financial resources of the defquant. (d) All parties interesteth the matter shall have an opportunity

3. The present and future earning ability of the defendantyy pe nheard, personally or through counsel, to present evidence

4. The needs and earniaility of the defendard’depen andto cross—examine witnesses called by other parties. The court,
dents. arbitratoror referee shall conduct the proceeding so as tubdo

5. Any other factors which the court deems appropriate. stantialjustice between the parties according to the rules of sub

(b) The district attorney shall attempt to obtm the victim Stantivelaw and may waive the rules of practice, procedure,
prior to sentencing information pertaining to the factor specifigijéadingor evidence, except provisions relating povileged
in par (a) 1. Law enforcement agencies, the departmenboke ~ cOmmunicationsand personal transactions communication
tions and any agency providing services under @50 shall with a decedent or mentally ill personto admissibility under s.
extendfull cooperation and assistance to thistrict attorney in 201.05 Discovery is not available except for good cause shown.
dischargingthis responsibility The department of justice shalllf the defendant is incarcerated, he or she may participate by tele

providetechnical assistance to district attorneys in this regard neunder s807.13unless the court issues a writ or subpoena

developmodel forms and procedures for collecting and docGOMPelling the defendant to appear in person.
History: 1987 a. 308s.39t041, 43; 1989 a. 31188 1991 a. 39269 1993 a.

mentingthis information. 213 1995 a. 141161 1997 a. 2832001 a. 1661; 2003 a. 139321
(c) The court, before imposing sentence or ordering probationjudicial Council Note, 1987:Sub. (1) allows restitution to be ordered although
f i iotri i : thedefendant is not placed on probation. It allows restitution to be made payable to
Sh.a” m.qUIre of the dIStI’I(_:t attoma.ﬁgardlng the amount Of_ resti the estate of a deceased victim. It requires restitution ordered to be a condition of
tution, if any, that the victim claims. The court shall give th@robationor parole served by the defendant for terfe. Finallyit allows restitu
defendanthe opportunity to stipulate to the restitution claimed byen unpaid athe time probation or parole supervision terminates to be enforced by

P . evictim as a judgment creditoSee 18 USC 3662 (a), (c) and (h).
the victim and to present evidence anguments on the factors Sub. (2) is patterned on 18 USC 3663 (b) (1) and prior s. 973.09 (1r), stats.

specifiedin par (a). If the defendant stipulatés the restitution g, 3)'ic pattemed on 18 USC 3663 (b) (2). Paragraph (d) is patterreed on
claimedby the victim orif any restitution dispute can be fairly 949.06(1) (b) 3., stats.

heardat the sentencing proceeding, the court shall determine th&ub. (4) is patterned on 18 USC 3663 (b) (3).

amountof restitution before imposing senterareordering proba _ Sub.(5) (&) and (b) is basemh prior s. 973.09 (8) (a) and (b), stats. A new provision

tion. In other cases, the court may do any of the following: f;"?g;ﬁ;“fegg;;‘ﬁ‘gf;ﬂzfgfg;ggﬂggn"g}”;;fgzg’st by the victim while participating

1. Order restitutiorof amounts not in dispute as part of the Sub.(5) (c) is new It allows the court torder restitution of rewards paid for infor
sentenceor probation order imposed and direct the approprigfgtionwhich helps solve or prosecute théeake. ,
agencyto file a proposed restitution order with the court within 9g§tgﬁt-i(§gtg’gn‘;auf{§§fgg“,“gggs‘?gtng'S'O” pror s. 973.09 (1) (b), stats., allowing
daysthereafterand mail or deliver copies of the proposed ordersyb. (s) is based on 18 USC 3663 (e) (1).

to the victim, district attorneydefendant and defense counsel.  sub.(7)is new It allows the court to direct the order of payment when there is more

: : ; thanone victim, and to apportion liability when more than one defendant is ordered
2. Ad]oum the sentencing proceedlng for up to 60 M to make restitution to the same person, or to specify joint and several liability

ing resolution of the amount of restitution by tt@urt, referee or  syp. (10) is based on 18 USC 3663 (f).
arbitrator. Sub. (1) (a) is based on prior s. 973.09 (1) (b) and (1m) (c), stats.
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Sub.(11) (b) is based on prior s. 973.09 (1m) (d), stats. Thatsub.(12) (a) requires issuing a single order covering all fines, assessments,
Sub. (12) (a) is based on prior s. 973.09 (1m) (a), stats. costs, and restitution after a restitution hearing does not authorize the court to hold
Sub. (12) (b) is based on prior s. 973.09 (1m) (c), stats. open all other financial terms of a previously imposed sentence while restitution is

: ; beingimposed. State Werry 215 Wis. 2d 690573 N.W2d 876(Ct. App. 1997).
Sub. (12) (C)A Is based on prior s. 973.09 (Im) (cm), stats. . A governmental entity may be a “victim” under sub. (1r) entitled to collect restitu
Sub.(13) () is patterned on 18 USC 3664 (a). Prior s. 973.09 (1m) (), stats., sifh. "State vHoward-Hasting=218 Ws. 2d 152579 N.w2d 290(Ct. App. 1998).
larly required the court to consider the defendaability to pay when determining geealso State AOrtiz, 2001 WI App 215247 Ws. 2d 836634 N.W2d 860
the amount of restitution. o o _ ~ Anorder that a defendant liquidate his life insurance polisigsdraw funds from
~ Sub.(13)(b) is new It makes the district attorney primarily responsible for obtaina pension fund, and pay the proceeds to the victims of his embezzlement crime was
ing information relating to the amount of lossfevéd by any crimeictim. Law  barredby federal law Statev. Kenyon,225 Wis. 2d 657593 N.W2d 491(Ct. App.
erllforcemgnt\probation and p;irole, and victim assistageaqies. must cooperate 1999).
with the district attorney in this regardrhe department of justice is directed to  |n an employee felony theft casewias improper to order restitution for unearned
developmodel forms and procedures for collecting victim loss data. See legislatiyenefitsand vacation that were not “readily ascertainable pecueigrgnditures,”
auditbureau report No. 85-10, April 15, 1985, at 14-18. theuse of a vehicle that the employee had unrestricted personal use of, and the costs
Sub.(13) (c) creates several optional procedures for resolving disputes over dfigecruiting and hiring a replacement for tefendant that resulted from the
amountof restitution without resort to a judicial evidentiary hearing as provided Bmployee’'sesignationand not from the theft. StateWolmgren229 Wis. 2d 358
prior s. 973.09 (1m) (b), stats. First, the defendant may stipulate to the district at&®9 N.W.2d 876(Ct. App. 1999).
ney'sdetermination of the amount of victim loss, while reserving the right to seek aA defendant is entitleth a hearing, although it may be informal, to challenge the
lower amount of restitution based on ability-to—pay factors. Second, the court nexjstenceof damage to the victim, as well as the amount of damage. If damage results
hearthe dispute at the sentencing proceedimgdjourn the matter for later hearing from a criminal episode in which the defendant played any part, the defendant is
prior to imposingsentence. Third, the court may order restitution of items not-in di@intly and severally liable in restitution for taenount of damages. StatéMadlock,
pute,referring disputed issues for subsequent resolution. Fourth, the court, with280 Wis. 2d 324602 N.W2d 104(Ct. App. 1999).
consentof the parties, may refer disputed restitution issues to an arhitrdtose For restitution to be ordered, causal nexus between the crime and the disputed
determinatioris final andbinding. Fifth, the court may appoint a referee to condualamages required. The defendastctions must be the precipitating cause of the
fact-findinginto the disputed restitution issues, whose proposed findings must ibgury, and the harm must have resulfezin the natural consequences of the actions.
presentedo the court within 60 days. Statev. Canady2000 WI App 87234 Wis. 2d 261610 N.W2d 147
Sub.(14) (a) to (c) is based on 18 USC 3664 (d) and prior s. 973.09 (1m) (a), stat§&ontributorynegligence may not be raised as a defense to restitution. State v
Sub.(14) (d) is new It is intended to allow restitution disputes to be heard in ainoll, 2000 W1 App 135237 Ws. 2d 384614 N.Ww2d 20 .
informal way so that parties may participatéeetively without the need for legal ,_Therewas no statutory authority for a restitution order that provided for payment
counsel. Restitution hearingare not governed by the rules of evidence. State {fom the defendart’prison earnings account, with the Department of Corrections to
Pope, 107 Wis. 2d 726(Ct. App. 1982). [87 Act 398] determinethe specific amount. StateBvans, 2000 WI App 17838 Ws. 2d 41,

it - - 617 N.W.2d 220
In the absence of objection to a restitution sumnveingn a defendant has received . ) . . . .
acopy the trial court may assume that the amount is not in dispute and may order reliedicalAssistance is an insurer like any other for purposes of sub. (S)ifdms/

titution on that basis. In such cases, the court need not make detailed findings uﬁaﬁfnm in each case present evidence of the stali#tigation to or its subrogation

; rights. State vBaker 2001 WI App 100243 Wis. 2d 77626 N.W2d 862
sub.(13) (c). State\Szarkowitz,157 Ws. 2d 740460 N.W2d 81(Ct. App. 1990). =3y osiniion of “victim” in s. 950.02 (4) (a) iapplicable to sub. (1r). The mother

Undersub. (14) (b)the defendant has the burden dédfg evidence concerning ¢ 5 chilq killed by a criminal act wasvictim. The childs aunt was not. State v
ability to pay When the defendant fails tofef evidence, the trial court may order g ippje. 2001 WI App 227248 Wis. 2d 409636 N.W2d 488
re.St'“]‘_g‘;”v"‘é'th%L(‘jt ;T'ﬂ%% ‘?\fﬁ'ﬁ?g‘i‘ggé aito Slig-g(éa (8) 1. to 4. StatBaarke Thereis no statutorauthority to orderas a condition of probation, payment of res
witz, 157 Ws. 40 : (Ct. App. 1990). ) titution obligations in a separate criminal case. Stafenpen, 2001 WI App 273,
App_llcatlon of bail toward payment of restitution is not permitted. Sta@etna 248 Ws. 2d 951637 N.W2d 481
rowski, 166 Ws. 2d 700480 N.w2d 790(Ct. App. 1992). . _ Thereare 4 alternativerocedures under sub. (13) (c) by which a court, at sentenc
Requiringa convicted defendant to deposit money for possible future counselliingy, can postpone the determination of restitution amounts. If a court constructs its
costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.Ww2d  own procedure to set restitution, the decision cannot stand. Nothing precludes

725(Ct. App. 1993). remandinga case to the circuit court to allow it to properly determine restitution.
Restitution to a party with no relation on the record to the cofwenviction or ~ Statev. Krohn, 2002 W1 App 96252 Wis. 2d 757643 N.w2d 874
to read-in crimes isnproper State vMattes,175 Ws. 2d 572499 N.W2d 71 (Ct. Whensalaried bank employees spent work time researchingerjothe damage
App. 1993). incurredby the bank was not the payment of wages, as the employeeshageld
This section does not authorize restitution for non—pecuniary damages. .Stateggnpaid the same sum regardless, but rather the loss of the value of its employees’
Stowers177 Ws. 2d 798503 N.W2d 8(Ct. App. 1993). servicedor the time that they were diverted from other work. That is a special dam

agerecoverable in a civil proceeding apperly the subject of a restitution order
tencedid not constitute double jeopar@tate vPerry 181 Ws. 2d 43510 N.w2d undersub. (5). State \Rouse, 2002 W1 App 10254 Ws. 2d 761648 N.W2d 507
722(Ct. App. 1993) ’ ' Restitution does not include reimbursement for collateral expenses incurred in the
. o : . _— . normalcourse of law enforcement as the law enforcement agency is not a victim.
Thetime period for determining restitution under sub. (13) (c) 2. is directoty Statev. Storlie, 2002 WI App 16256 Ws. 2d 500643 N.W2d 874
maRn:satitgj rtﬁﬁt?;?r\ézsr_%lilgggsﬁég ég Solrge’\rlé\(/jvsv(ithZcfjt(?r:eéipegér%gss()é.rsonal In addition to replacement costs, reasonable rental fees incurred by a victim may
admissiorto the read-in chge. State \Cleaves181 Wis. 2d 73510 N.W2d 143 gigpﬁr_t\,s;g g%slutuuon award. Stat&ayon, 2002 Wi App 17&56 Ws. 2d 577
(Ct. App. ;993)' i o Becausdhere was a valid reason for exceeding the statutory time period set in sub.
Sub.(1) imposes a mandatory duty on a court to providesftitution; a sentence (13) (c) andbecause no prejudice resulted from the delay in the restitution proceed
not providing restitution is illegal and subject to amendment to provide restitutiqigs, a circuit court restitution order was not vacated as untimstyte vJohnson,
Statev. Borst,181 Wis. 2d 1.8, 510 N.W2d 739(Ct. App. 1993). 2002WI App 166,256 Ws. 2d 871649 N.W2d 284
Repaymento a police department of money used by the police to buy tings A stepparent of a victirmay not be awarded restitution under sub. (1r), but a secu
adefendant is not authorized by this section. Stavans, 181 Ws. 2d 978512 rity system purchased by a stepparent for the benefit of the victim was properly char

Impositionof a restitution ordeafter commencement of the defendsuail ser

N.W.2d 259(Ct. App. 1994). acterizedas the victing special damages that the stepfather compensated the victim
Intereston a restitution award is not allowed. Statelufford, 186 Ws. 2d 461  for by paying for the system. The steppaehdst wages for attending hearings in
522 N.W2d 26(Ct. App. 1994). the case were not subject to the order as recovery of lost wages is limited to persons

A restitution award for the repair or replacemengt of a stolen or damaged item identified in sub(5) (b). State \Johnson, 2002 W1 App 16856 Ws. 2d 871649
is not limited to the fair market value of that item as determined by theGtagev. ~ N.W.2d284 ) o .
Kennedy,190 Ws. 2d 252528 N.W2d 9(Ct. App. 1994). ~ Whena defendant presents evidence of ability tq feg/trial couris not authe

In the absence of a specific objection at the time restitution is ordered, the trial cigRd 0 defer adjusting thamount of restitution based on ability to pashe court
may proceed with the understanding that the defersdsifeince i constructive stip mustmake a determination of the reasonable amount of restitution the defesidant
ulationto the restitution, including the amount. Statelopkins, 196 Ws. 2d 36538 € able to pay within the term of the sentence. Statewsch, 2003 W1 App 1€59

. Wis. 2d 901 656 N.W2d 781 02-1755

N.W.2d543(Ct. App. 1995)94-0537 A victim's loss of sick leave is special damages usder (5) (a). A court has

The expensesf firefighting and clean—up resulting from a crime could not bey ity to award restitution for sicE leave the v?ctim used. Stateutsch,2003
properlyawarded to the county as restitution because the county did not have a dWFP—\pp 16,259 Wis. 2d 901656 N.W2d 781 021755 ’ ’

relationshipwith the crime of record and was not a victim. Statechmaling198 In ordering restitutionthe sentencing court must take a defendaattire course
Wwis. 2d 757 543 N'W_Zd 555(Ct. App. 1995). ’ of conductinto consideration and not break down the defensl@athduct into its
A restitution order is unficted by bankruptcy proceedings. Stat8weat202  constituenparts and ascertain whether one or npangs were a cause of the victm’
Wis. 2d 366550 N.W2d 709(Ct. App. 1996)95-1975 damages.When the the victim was abducted as he unlocked hisheaabduction
While a trial court may not, as part of a restitution greesess general damagesleft the car vulnerable to theft addmage, and the resulting damage was a clear con
thatcompensate a victim for such things as pain arférsg, anguish, or humilia  sequencef the abduction.State vRash, 2003 WI App 3260 Ws. 2d 369659
tion, it may award as special damagewy specific expenditure by the victim paid N.\W.2d 189 02-0841
becausef the crime. State. \Behnke 203 Ws. 2d 43553 N.W2d 265(Ct. App. In a contractor fraud case, poor quality of the work actually performed under the
1996). contractis purelya civil wrong and the criminal restitution statute cannot be enlisted
Theterm “anydefense” in sub. (14) (b) does not mean all defenses available itoaemedy it nor to recovettorney fees under s 100.20 (5) for administrative code
civil suit, but rather all defenses relating to the determination of loss sought to-be caimlationsby a contractor State vL.ongmire, 2004 WI App 90,  Ws.2d __ 681
pensatedThe civil statute of limitations does not app§tate vSweat208 Ws. 2d ~ N.W.2d 354 03-0300
409,561 N.W2d 695(1997).
Whena defendant defraugieople, reasonable attorney fees expended to reco ; feai
lossedrom parties who are civilly or criminally liable may be awarded as restitutio\ﬁ’?&,30 Sent.en.clng commission. (1) D,UTlES' The sen
Statev. Anderson215 Wis. 2d 667 573 N.W2d 872(Ct. App. 1997) tencingcommission shall do all of the following:
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(@) Select an executive director having appropriate training (h) Assist the legislature in assessing the cost of enacting new
and experience to study sentencing practices and prepare morevising existing statutesfatting criminal sentencing.

posedsentencing guidelines. (i) Atleast semiannuallysubmit reports to all circuit judges,
(b) Monitor and compile data regarding sentencing practice8dto the chief clerk of each house of tagislature for distribu
in the state. tion to the appropriate standing committees undéBsl.72 (3)

ontainingstatistics regarding criminal sentences imposed in this
tate. Each report shall have afdifent focus and need not contain
tatisticsregarding evergrime. Each report shall contain infor

(c) Adopt advisory sentencing guidelines for felonies corri
mitted on or after July 32002, to promote public safetg reflect
changesn sentencing practices and to preserve the integrity of tionregarding sentences imposed statewide aeddh of the
criminal justice and correctional systems. following geographic areas:

(d) Provide information to the legislature, state agencies, and 1 \jlwaukee County
the public regarding the costs to and other needs of the department; pane and Rock counties.

thatresult frpm .sentenc.mg prgctlces. 3. Brown, Outagamie, Calumet, andriebago counties.
(e) Provide information to judges and lawyab®ut the sen 4

. o . Racine and Kenosha counties.
tencing guidelines. 5. All other counties.
(f) Publish and distribute to all circuit judges hearing criminal ; Study how sentencing optionsfeaft various types of
casesan annual report regarding its work, which shall include alkandersand ofenses.
sentencingguidelines andall changes in existing sentencing

o ; . 2) Starr. Subject to authorization underl®.505 the sen
guidelinesadopted during the 12 months preceding the reF:")rtten(ci319commissian may hire sfab assist it in the performance

(g) Study whether race iskasis for imposing sentences irof its duties.
criminal cases and submit a report aedommendations on this  (3) Synser. This section does not appéfter December 31,
issueto the governgrto each housef the legislature under s. 2007.
13.172(2), and to the supreme court. History: 2001 a. 1092003 a. 321
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