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2005 WISCONSIN ACT 462

AN ACT toamend 218.04 (1) (a), 943.245 (1m) (intro.), 943.245 (3m) and 943.245 (8}paneate 943.24 (6),
943.245(9) and 971.41 of the statutestating to: deferred prosecution agreemefatspersons chged with issuing
aworthless check or other order for payment.

The people of the state of Wisconsin, represented in provide the information within 10 days after receiving
senate and assembly, do enact as follows: therequest:
1. Documents relating tthe opening and closing of
SecTion 1. 218.04 (1) (a) of thetatutes is amended thepersons account.
to read: 2. Notices regarding any of the following that were
218.04(1) (a) “Collection agency” means any person issuedwithin the 6 months immediately befotbe
engagingin the business of collectingr receiving for requestind that relate to the person:
paymentfor others of anyccount, bill or other indebted a. Checks written by the persavhen there were
ness. It shall not include attorneys at law authorized to insufficientfunds in his or her account.
practicein this stateand resident herein, banks, express b. Overdrafts.
companiesstate savings banks, state savings and loan c. The dishonor of any check drawn on the peson’
associationsnsurers and their agents, trust companies, account.
or district attorneys actingnder s. 971.41, persons €on 3. Account statements sent to the person bfinkhe-
tractingwith district attorneys under s. 971.41 Bio- cial institution for the following:
fessionalmens associations collecting accounts for its a. The period during which any specific check-cov
memberson a nonprofibasis, where such members are ered by a notice under subd. 2. was issued.

requiredby law to have a license, diplona, permit to b. The period immediately before and immediately

practiceor follow their profession, real estabeokers, afterthe period specified in subd. 3. a.

andreal estate salespersons. 4. The last known address and telephone number for
SeCTION 2. 943.24 (6) of the statutes is created to thepersons home and business.

read: (b) Thedepartment of justice, a district attorney

943.24(6) (a) If thedepartment of justice, a district a state or local law enforcement agency may request
attorney,or a state or local law enforcement agency informationunder par(a) only if the request is in writing

requestany of the following information under p#b) andif it states that the requester is investigating whether
from a financial institution, as defined in s. 705(3]}, the person specified violated this section or is prosecut
regardinga specific person, tHaancial institution shall  ing the person specified under this section.

* Section 9911, WisconsIN STaTUTES 2003—-04 : BEctive date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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(c) A financial institution mayot impose a fee for
providinginformation under this subsection.

SecTION 3. 943.245 (1m) (intro.) of the statutes is
amendedo read:

943.2451m) (intro.) -Any Except as provided in sub.
(9), anyperson who incurs pecuniary loss, including any
holderin due course of a check or ord®ay bring a civil
actionagainst any adult or emancipated minor who:

SeCTION 4. 943.245 (3m) of the statutesamended
to read:

943.2453m) Any recovery under this section shall
bereduced byhe amount recovered as restitution for the

sameact under ss. 800.093 and 973.20 and by any amount

collectedin connection with the act and paid to the plain
tiff under a deferred prosecution agreement usder
971.41

SecTION 5. 943.245 (8) of the statutes is amentied
read:

943.2458) Nothing in this section other than sub. (9)
precludesa plaintif from bringing theaction under ch.
799if the amount claimed is within the jurisdictiotiat-
its of s. 799.01 (1) (d).

SeCTION 6. 943.245(9) of the statutes is created to
read:

943.2459) A person may not bring an action under
this section afterequesting that a criminal prosecution
be deferred under s. 971.41 if tperson against whom
theaction would be brouglitas complied with the terms
of the deferred prosecution agreement.

SecTiON 7. 971.41 of the statutes éseated to read:

971.41 Deferred prosecution program; worthless
checks. (1) DeriniTioN.  In this section, “dE&nder”
meansa person chged with, or for whom probable
causeexists to chaye the person with, a violation of s.
943.24.

(2) ESTABLISHMENT OF PROGRAM;ELIGIBILITY CRITE-
RIA. A district attorney may create within his or heoaf
a worthless check deferred prosecution program for
offenderswho agree to participate inas an alternative
to prosecution. The district attorney may estahiiste-
ria for determining an é&nders eligibility for the pre
gram. Among the factors that the program may use in
determiningeligibility are the following:

(@) The face value of any check or order that was
involvedin the ofense.

(b) If applicable, theeasorwhy the check or order
wasdishonored by a financial institution.

(c) Other evidence presented to the disaitirney
regarding the facts and circumstances of tifense.

(d) The ofenders criminal history

(e) Prior referrals of the f@nder to the program.

() Whether other chges under s. 943.24 are pend
ing against the dénder.

(3) ConbiTiIoNsOFPROGRAM. A deferred prosecution
agreemento which this section applies may require an
offenderto do any of the following:
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(a) Pay money owed for the worthless check or other
orderissued in violation of s. 943.24 to the distatibr
neyfor remittance to the payee of the worthless check or
order.

(b) Make other payments for restitution for the
offense,including payments to reimburse any perkon
feesassesselly a financial institution in connection with
the person attempting to present the worthless cloeck
otherorder

(c) Pay administrative fees assessed under sub. (7).

(b) Pay for and successfully complete a class or-coun
selingregarding financial management.

(4) OrFensescovereD. The deferred prosecution
agreemenshall specify the éénsedor which prosecu
tion is being deferrechnd shall describe the checks
involvedin the transactions. The district attorney shall
agreenot to prosecute thosderises while the agreement
remaingn effect orafterward if the dender successfully
completeghe deferred prosecution program.

(5) PRIVATE CONTRACTOROPERATIONOFPROGRAM. (@)

A district attorney who establishes a deferred prosecution
programunder this section may contract with a private
entity to operate or administer alt part of the program
underthe supervision, direction, and control thistrict
attorney.

(b) A private entity acting under this subsection shall
maintaininsurance, financial accounting controls, and
fund disbursement procedures as required by the district
attorney. The district attorney shall audit the accounts of
the private entitybut only afteproviding written notice.

(c) If an ofender who is the subject of a deferred-pro
secutionagreement under this section is represented by
anattorneya private entity acting under this subsection
may communicate directlwith the ofender if any of the
following apply:

1. The attorney has not informed the private entity of
his or her representation in writing.

2. The attorney has authorized the communication.

3. The private entity hagquested authorization for
the communication fronthe attorneybut the attorney
hasfailed torespond to that request within a reasonable
period of time.

(d) A district attorney may cancel a contract entered
into with a private entity under this subsectibany of
thefollowing occur:

1. The private entity om principal of the private
entity is convicted of any of the following:

a. A felony under any state or federal law

b. A misdemeanor under any state or federal law if
proof of the defendard’ dishonesty is an essential-ele
mentof the ofense or if theoffense relates to debt collec
tion.

2. The private entity uses or threatensise force or
violenceagainst an éénder,a member of his or her fam
ily, or his or her property



2005 Senate Bill 145

3. The private entity threatens the seizure, attach
ment,or sale of an é&énders property without disclosing
thatprior court proceedings are required.

4. The private entitywith knowledge that the state
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physicalillness to the dénder or a member of his or her
family.

i. Attempting or threatening to enforce a claimed
right or remedywith knowledge or reason to know that

ment is false, makes or threatens to make a statement t¢he claimed right or remedy does not exist.

a 3rd party that adverselyfa€ts an denders reputation
for creditworthiness.

5. The private entity initiates or threatens to initiate
communication with an éénders employer This sub
division does not applyf the communication is autho
rizedunder a court order or federal law or if all of the fol
lowing apply:

a. An offenders payment is 30 or more days past due.

b. The private entity has provided written notice to

the offender at his or her last known address, at least 5

daysbeforehand, of its intent to communicate with the
employer.

6. The private entity harasses afeofler including
by doing any of the following:

a. Communicatingvith the ofender or a member of
his or her family at any unusual time or place or at a time
or place that theprivate entity knows or has reason to
know is inconvenient to the feinder or the familynent
ber. In the absence of evideniethe contrarythe private
entity shall be presumed to know that communicating
with an ofender or a member of his or her family at his
or her residence before 8:00 a.m. or after 9:00 p.m. is
inconveniento the ofender or the family member

b. Publishing othreatening to publish thefehder’s
nameon a list of ofenders who allegedly refuse to pay
restitution. This subd. 6b. does not apply if the district
attorney authorizes the publicationf the ofender’s
namein such a manner

c. Advertising or threatenintp advertise the sale of
financial information regarding the fefnderin order to
coercethe ofender to pay restitution.

d. Disclosing or threatening to disclaséormation
concerninghe alleged violation of s. 943.24 without-dis
closingor agreeing to disclose the fdlat the diender
disputes the allegations. This subd. 6. d. applies only if
the private entity knows that thefehder reasonably dis
putesthe allegations.

e. Disclosing othreateningo disclose information
relatingto an ofenders case to any persather than the
victim, the district attorneyor persons to whom the dis
trict attorney has properly authorized disclosure.

f. Causing a telephone to ringergaging any person
in telephone conversation repeatedly or continuously
with intent to annoyabuse, or harass any person at the
numbercalled.

g. Using profane, obscene, or abusive language in
communicatingvith an ofender a member of his or her
family, or others.

h. Engaging in any conduct whitte district attor

j. Except as authorized by the district attorney
engagingn any form of communication thatmulates
legal or judicial process or that conveys the impression
thatthe communication is being made, is authorized, or
is approvediy a governmental agency oficiil or by an
attorneywhen it is not.

k. Using any badge, uniform, or other thing to indi
catethat the person is a government employeefarialf
exceptas authorized by law or by the district attorney

L. Conducting business under a particular name
implying that the business has a particular name if the use
of the name has not been authorized by the district attor
ney.

m. Misrepresenting the amouuitrestitution alleged
to be owed by an &nder.

n. Except as authorized by the district attormepre
senting that an existing restitution amount mége
increasedy the addition ofttorney fees, investigation
fees,or any other fees or clggs when those fees or
chargesnay not legally be added.

0. Except as authorized by the district attormepre
sentingthat the private entiti an attorney or an agent for
anattorney if the entity is not.

p. Recovering or attempting to recover any interest
or other chage or fee in excess of the actual restitution or
claim unless the interest or other oparor fee is
expresslyauthorized undethe contract with the district
attorney.

g. Communicating or threatening to communicate
directly with an ofender who is represented by an attor
ney. This subd. 6. gq. does not apply to communications
permitted under pafc).

r. Engaging in dishonorable, unethical, or unprofes
sionalconduct of a character likely to deceive, defraud,
or harm the public.

s. Communicating with an feinder or a member of
his or her family at a time of day or night, with suchfre
quency,or in such a manner as to constitute harassment
of the ofender or his or her family member

(6) CoNrFIDENTIALITY. Records relating to programs
establishedinder this section are not subject to inspec
tion or copying under s. 19.35. A district attorney may
discloseinformation relating to persons participating in
the program only to a private entity operating or adrminis
tering such a program, to another district attorrteya
court,or to a law enforcement agenci privateentity
operatingor administering such a program may disclose
informationrelating to such persons only psrmitted

neyfinds was intended to cause and did cause mental oundersub. (5) (d) 6. or to the district attorneywith the
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district attorneys consentto another district attorney or may requirethat the fee be paid directly to the district

to a law enforcement agency attorney’soffice or to the private entityThe district attor
(7) Fees. Notwithstanding s. 978.06 (1), a district ney, or thedistrict attorney and the private entitpay

attorneyor aprivate entity acting under sub. (5) may establishguidelines orwhen fees may be waived for an

chargea defendant who is a party to a deferred praesecu offenderdue to hardship andhay authorize extended

tion agreement under this sectiofea to cover his, her  paymentplans of not more than 6 months in length.

or its costs under the agreement. The district attorney




