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April 22, 1999 — Introduced by Representative WiLLIAMS. Referred to Committee

}} i on Urban and Local Affairs.
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1 AN ACT to renumpbér 979.04 (2); to amend 758.19 (5) () 5., 978.045 (1g), 978.045

2 (1r) (intro.),"979.04 (1), 979.05 (1), 979.05 (2); 979.05 (6), 979.06 (1), 979.06 (2),
3 979.07 (1) (a), 979.09 and 979.10 (2); and fo create 978.045 (1r) (i), 979.04 (1m),
g

979.04 (2) (b), 979.05 (1m) and 979.05 (1r) of the statutes; relating to: inquests ;

5 into deaths caused by law enforcement officers. 5

Current law

i
Current law provides for inquests into the cause of death of a person 1f there is
reason to believe from the circumstances surrounding the death that a homicide may
have been committed or that the death may have been due to suicide or unexplained
or suspicious circumstances. A district attorney may order an inquest if he or she
has been given notice of the death of a person under any of these circumstances. The
district attorney is not required to order an inquest, but uses his or her discretion in
deciding whether to do so. In addition, a coroner or medical examiner who knows of
the death of a person under any of these circumstances may request the district
attorney to order an inquest. If the district attorney refuses to order the inquest, the
coroner or medical examiner may petition the circuit court to order an inquest, and
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the court may order an inquest, if it finds that the district attorney has abused his

or her discretion in not orderlr;g WW o2
An inquest is held before a jury of six persons unless the district attorney,
- COTONEL.Or medical examiner requests that the inquest be conducted before the court
without a jury. The judge or;court commissioner conducting the inquest may order
that proceedings be secret if the district attorney so requests or concurs. The district
attorney ap earsfor the state and presents all evidence which may be relevant or

it c1rcumstances such as when the district attorney has a
conflict of interest or when the district attorney is physically unable to attend to his
as P,C( or her duties and there are no other prosecutors employed by the state who can assist

in handling the district attorney’s duties.

At the request of the coroner or medical examiner, the court may subpoena
witnesses to appear at the inquest. The court must issue subpoenas for witnesses
requested by the district attorney. In addition, the court and the district attorney
may subpoena expert witnesses, including phys1c1ans surgeons,\and pathologists, for
the purposes of examining the body, performing scientific and medical tests
connected with the exanunatlol}.\and testifying as to the results of the examination
and tests. Any witness examined at an inquest may have an attorney present during
the examination of that witness, but the attorney may not examine or cross—examine
his or her client, cross—examine or call other witnessegior argue before the court T
holding the inquest. If a person refuses to testify or provide evidence before an
inquest on the ground that the testimony or evidence may tend to incriminate him
or her, the court maysat the request of the district attorney,\compel the person to —
testify or produce evnf(\ance A person who testifies or produces evidence in obedience
to the court’s order is not subject to any forfeiture or penalty for or on account of
testifying or producing evidence, except for perjury or false swearing committed
when testifying.

When all of the evidence has been received, the court instructs the jury on its
duties and on the law regarding the issues in the inquest, including the law
regarding any criminal offense if a reasonable jury might find probable cause to
believe the offense had been committed. The jury then reaches a verdict on whether
the deceased died by natural causes, accident, suicidgyor an act pnvﬂeged by lawor
whether the deceased died as the result of the commission of a crimeandyifso, the
specific crimes committed and the name of the person or persons, if Enown having
committed the crimes. The verdict delivered by an inquest jury is advisory and does
not preclude or require the issuance of any criminal charges by the district attorney.

Changes made by this bill

This bill changes current law governing inquests in cases where a person has
died as the result of an act of a law enforcement officer. Specifically, the bill
eliminates the district attorney’s discretion to call an inquest in cases where a person
has died as the result of an act of a law enforcement officer and instead requires a /
district attorney to order an inquest whenever the district attorney has notice of the
death of a person and there is any evidence that the person’s death was caused by /
an act of a law enforcement officer.

/
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The bill also provides that an inquest into a death caused by a law | fenforcement
officer may not be held before the court alone’ ‘but must be held before a jury of six
persons. In addition, the bill prohibits an mquest into a death caused by an act of
a law enforcement ofﬁcer from being conducted in secret. /

In addition, while thezdlstrlct attorney is generally required tg represent the
state at an inquest into a death caused by; an act of a law enforcemerﬁ: officer, the bill
allows a court to appoint a speaal prosecutor if the court determnaes that, for any
reason, the district attorneymor gﬁ appears laeerfshe cannot, dlscharge his or
“her responsibility topresent allrelevantevi : E P& :

—— conducting the mquest The bﬂl also allows certam relatlves of the person who died
to be represented at the inquest by an attorney. An attorney representing a relative
may request the court to subpoena witnesses, including expert witnesses, and upon
the attorney’s request the court must subpoena the witnesses. The attorney may also
examine or cross—examine any witness at the inquest, argue before the court and ask
the court to appoint a special prosecutor. 5

A o~ For further information see the state and local fiscal estimate, which will be

o printed as an appendix to this bill.

Nanney: £

i
Hasion
W

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SEcTION 1. 758.19 (5) (a) 5. of the statutes is amended to read:

758.19 (5) (a) 5. Fees for witnesses or expert witnesses subpoenaed by the court

at the request of the district attorney, coroney.or medical examiner or an attorney for

a relative of the decedent under s. 979.06 (1) and (2).

SECTION 2. 978.045 (1g) of the statutes is amended to read: Y

978.045 (1g) A court on its own motion or on a motion under s. 979.05 (1m) (¢)
may appoint a special prosecutor under sub. (1r) or a district attorney may request

a court to appoint a special prosecutor under that subsection. Before a court appoints

a special prosecutor on its own motion, on a motion under s. 97 9 05 (1m) gcz or at the

10 request of a district attorney for an appointment that exceeds 6 hours per case, the

© o =N o ot Rk W N

11 court or district attorney shall request assistance from a district attorney, deputy
12 district attorney or assistant district attorney from other prosecutorial units or an

13 assistant attorney general. A district attorney requesting the appointment of a

L
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special prosecutor, or a court if the court is appomtlng a special prosecutor on its own
motion or on _a motion under s. 979.05 ( lm) (c), shall notify the department of
administration, on a form provided by that department, of the district attorney’s or
the court’s inability to obtain assistance from another prosecutorial unit or from an
assistant attorney general. /

SECTION 3. 978.045 (1r) (intro.) of the statutes is amended to read:

978.045 (1r) (intro.) Any judge of a court of record, by an order entered in the
record stating the cause therefor, may appoint an attorney as a special prosecutor to
perform, for the time being, for an inquest under s. 979.04 ( 1;;1/ ) or for the trial of the
accused person, the duties of the district attorney. An attorney appointed under this
subsection shall have all of the powers of the district attorney. The judge may appoint
an attorney as a special prosecutor at the request of a district attorney to assist the
district attorney in the prosecution of persons charged with a crime, in grand jury
or John Doe proceedings or in investigations. The judge may appoint an attorney as
a special prosecutor if any of the following conditions exists:

SECTION 4. 978.045 (1r) ({; of the statutes is created to read:

978.045 (1r) (i) The district attorney cannot, or it appears that he or sﬁe cannot,
discharge his or her responsibilities relating to an inquest required under s. 97 91‘6}4.
(1m) or act in an impartial manner in conducting an inquest required under s. 979.04
(1),

SECTION 5. 979.04 (1) of the statutes is ar?/ended to read:

979.04 (1) If Except as provided in sub. (1m), if the district attorney has notice
of the death of any person and there is reason to believe from the circumstances
surrounding the death that felony murder, first-degree or 2nd—degree intentional

homicide, first-degree or 2nd-degree reckless homicide, homicide by negligent
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handling of dangerous weapon, explosives or fire, homicide by negligent operation
of vehicle, homicide resulting from negligent control of a vicious animal or homicide
by intoxicated user use of a vehicle or firearm may have been committed, or that
death may have been due to suicide or unexplained or suspicious circumstances, the

district attorney may order that an inquest be conducted for the purpose of inquiring

how the person died. The-district—attorney-shall-appear—in-any-such-ingquest

(4) An inquest may only be ordered by the district attorney under this

subseetion sub. glv; or {11;: ) or by the circuit judge under sub. (2) (a).

SECTION 6. 979.04 (11;) of the statutes is created to read:

979.04 (1m) If the district attorney has notice of the death of any person and
there is any evidence that the person’s death was caused by an act of a law
enforcement officer, the district attorney shall order that an inquest be conducted for
the purpose of inquiring how the person died. /?// [MS é?;f ?ﬁ

SECTION 7. 979.04 (2) of the statutes is renuinbered 979.04 (2) (a).

SECTION 8. 979.04 (2) (b) of the statutes is created to read:

979.04 (2) (b) If the coroner or medical examiner has knowledge of the death
of any person under the circumstances described under sub. (1m), he or she shall
immediately notify the district attorney. The notification shall include information
concerning the circumstances surrounding the death. Upon receiving notification
from a coroner or medical examiner under this paragraph, the district attorney shall

e
order an inquest under sub. (1Im).
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1 SECTION 9. 979.05 (1) of the statutes is amended to read: preeo
979.05 (1) An inquest shall be conducted by a circuit judge or aégcourt

commissioner. The inquest may be held in any county in this state in which venue
would lie for the trial of any offense charged as the result of or involving the death.

A
SEcTION 10. 979.05 (1m) of the statutes is created to read:
e
979.05 (1m) (a) Except as provided in par. (b), the district attorney shall appear

v v
in an inquest under s. 979.04 (1) or (1m) and shall represent the state in presenting

all evidence which may be relevant or material to the inquiry of the inquest.

(b) A circuit court may appoint a special prosecutor under s. 978.045 gjf::j rder7n
t Vo N v
@*égppear and represent the state in an inquest required under s. 979.04 (1Im) if the | =0

@ / court determines that, for any reason, the district attorney cannot, or itappears @k{iﬁf
" Ve

~ e fo )
) . R ey aqog . -
@ or she cannot, discharge his or'B’e/I)' responsibilities under par. (a) oryact in an
[ S N ’
1

3 impartial manner in conducting the inquest.
2 14 (¢) An attorney for a relative of a decedent who is authorized to appear under
15 sub. (1r)/may make a motion in the circuit court for appointment of a special
16 prosecutor under par. (b).
17 SecTION 11. 979.05 (1;) of the statutes is created to read:
18 979.05 (1r) (a) In this subsection, “relative” means a spouse, child, stepchild,
ﬁ ;; parent, grandparent, stepparent, brother, stepbrother, sistex}\pr stepsister. v
2(; (b) A relative of a decedent whose death is being inve;tigated at an inquest
21 under s. 979.04 (l?n) may be represented by an attorney of his or her own choosing
22 at the inquest proceedings. The relative’s attorney may request the court to
23 subpoena witnesses under s. 979.06 ( 1\3, and (23: examine and cross—examine any

24 /  witness presenting evidence at the inquesifﬂ and argue before the judge or court

25 commissioner holding the inquest. v
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1 SECTION 12. 979.05 (2) of the statutes is amended to read:

2 979.05 (2) The An inquest under s. 37 9.04 ( lb)/shall be conducted before a jury

3 unless th; dlsrlct attorney, coroner, oiai\r;edmal examiner requests that the inquest

4 be condtfcte;l before the Judgeocou;'t commissioner only. An inquest under s. 979.04

5 ( lmv; shall be conducted before a jury.

6 (2m) If the inquest is to be conducted before a jury, a sufficient number of

7 names of prospective jurors shall be selected from the prospective juror list for the

8 county in which the inquest is to be held’ by the clerk of circuit court in the manner

9 provided in s. 756.06. The judge of couft; commissioner conducting the inquest shall Pfi#m;
10 summon the prospective jurors to appear before the judge or§éo;;t comm1381;1; a“‘tézz%w g\
11 the time fixed in the summons. The sumoniéé?‘I%ffay be served by mail, or by personal g
12 service if the Judge courtw(wzomm1ss1oner' or district attorney determines person;ﬂ
13 service to be appropriate. The summoné shall be in the form used to summon petit E
‘14 jurors in the circuit courts of the county. Any person who fails to appear when
15 summoned as an inquest juror is subject to a forfeiture of not more than $40. The i
16 inquest jury shall consist of 6 jurors. If 6 jurors do not remain from the number
17 originally summoned after establishment of qualifications, the judge or j;:;g\
18 commissioner conducting the inquest may require the clerk of the circuit court to
19 select sufficient additional jurors’ names. Those persons shall be summoned
20 forthwith by the sheriff of the county.
21 SECTION 13. 979.05 (6) of the statujes is amended to read:

/Zg;ﬁ 979.05 (6) The judge orgcoui;;cf):n;l;xissioner conducting the an inquest under
| 23 8. 979.04 (1) may order that proceedings be secret if the district attorney so requests

24 or concurs. Proceedings of an inquest under s. 979.04 1;11 may not be conducted in

25 secret.
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SECTION 14. 979.06 (1) §f the statutes is amended to read:

979.06 (1) Thejudge ocourt commissioner may issue subpoenas for witnesses
at the request of the coroner or medical examiner and shall issue subpoenas for
witnesses requested by the district attorney or an attorney representing a relative
of the decedent under s. 979.05 ;{rz. Subpoenas are returnable at the time and place
stated therein. Persons who are served with a subpoena may be compelled to attend
proceedings in the manner provided in s. 885.12.

SECTION 15. 979.06 (2) of the statutes is amended to read:

979 06 (2) The Judge or ourt commissioner conductmg the inquest, an attorney

representing a relative of the decedent under s. 97 9.05 ( lr’;?nd the district attorney
may require by subpoena the attendance of one or more ex%ert witnesses, including
physicians, surgeonsa and pathologists, for the purposes of conducting an
examination of the bozy and all relevant and material scientific and medical tests

connected with the examination and testifying as to the results of the examination

and tests. The expert witnesses so subpoenaed shall receive reasonable fees

determined by the district attorne y or attorney representing a relative, whichever
o ?‘G‘u\ ?LgiN
is applicable, and the judge mico commissioner conducting the inquest.
SECTION 16. 979.07 (1) (a) of the statutes is amended to read:
979.07 (1) (a) If a person refuses to testify or to produce books, papers or
documents when required to do so before an inquest for the reason that the testimony
or evidence required of the person may tend to incriminate him or her or subject him

or her to a forfeiture or penalty, the person may be compelled to testify or produce the

evidence by order of the circuit court of the county in which the inquest is convened

on motion of the district attorney or an attorney representing a relative of the
/
decedent under s. 979.05 (1r). A person who testifies or produces evidence in
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obedience to the command of the court in that case is not subject to any forfeiture or
penalty for or on account of testifying or producing evidence, except the person is
subject to prosecution and punishment for perjury or false swearing committed in so
testifying.

SECTION 17. 979.09 of the statutes is amended to read: @ pLA

979.09 Burial of body. If any judge or court commigsioner conducts an
inquest as to the death of a stranger or of a person whose identity is unknown or
whose body is unclaimed or if the district attorney determines that no inquest into
the death of such a person is necessary and the circuit judge has not ordered an
inquest under s. 979.04 (2) L_z;),, the coroner or medical examiner shall cause the body
to be decently buried or cremated and shall cei‘tify to all the charges incurred in
taking any inquest by him or her and to the expenses of burial or cremation of the
dead body. The charges and expenses shall be audited by the county board of the
proper county and paid out of the county treasury.

SEcTION 18. 979.10 (2) of the statutes is amended to read:

979.10 (2) If a corpse is to be cremated, the coroner or medical examiner shall
make a careful personal inquiry into the cause and manner of death, and conduct an
autopsy or order the conducting of an autopsy, if in his or her or the district attorney’s
opinion it is necessary to determine the cause and manner of death. If the coroner
or medical examiner determines that no further examination or judicial inquiry is
necessary he or she shall certify that fact. Upon written request by the district
attorney the coroner or medical examiner shall obtain the concurrence of the district
attorney before issuing the certification. If the coroner or medical examiner
determines that further examination or judicial inquiry is necessary, he or she shall

Ve o/
notify the district attorney under s. 979.04 (2) (a) or (b), whichever is applicable.
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'ASSEMBLY BILL 302 SEcTION 19
1 19. Initial i ility.
—t SECTION nitial applicability. Y L P
g’ 2 (1) The treatment of sections 978.045 (1g) and (1r) (intro.) and (1), 979.05 (1m),
v
H .

v
3~ (1r), (2) and (6) 979.06 (1) and (2) and 979.07 (1) (a) of the statutes first applies to

4 inquests ordered under section 979 04 of the statutes, as affected by this act, on the
5 effective date of this subsection.
6 (END)
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Finally, the bill specifies that any inquest, including one relating to a death not
caused by a law enforcement officer, may be held in any county in which criminal
charges relating to the death may properly be filed.

INSERT 4/20 J/

SEcTION 1. 979.025 (1) of the statutes is amended to read:

979.025 (1) INMATE CONFINED TO AN INSTITUTION IN THIS STATE. If an individual
dies while he or she is in the legal custody of the department and confined to a
correctional facility located in this state, the coroner or medical examiner of the
county where the death occurred shall perform an autopsy on the deceased
individual. If the coroner or medical examiner who performs the autopsy determines
that the individual’s death may have been the result of any of the situations that
would permit or require the district attorney to order an inquest under s. 979.04 (1)

or (1Im), the coroner or medical examiner shall follow the procedures under s. 979.04

(2). ‘
Easaél% (VT

INSERT5/17
/&’/ y

/
@Jg% A circuit court may appoint a special prosecutor under s. 978.045 to order an
;f'

ap : ) if the court determines that, for any reason,

inquest required under this %6'7;
the district attorney is or appears unable to discharge his or her duty to order the

inquest.



-2~ LRB-2977/1ins
%} . MGD.:.......

o
INSERT 10/1 g
v Ve

(% The treatment of section 979.04 (1) and (1m), the renumbering of section

f/ —
979.04 (2), and the creation of section 979.04 (2) (b) of the statutes first applies

deaths occurring on the effective date of this subsection.
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Wanda:

1. Does the bill apply to deaths caused by federal law enforcement officers?

9. Should the bill state that it does not apply to a death occurring outside of Wisconsin
(for example, in the case of a prisoner confined in another state)?

v
3. I moved the part of s. 979.05 (1m) (b) that related to a special prosecutor ordering
an inquest to s. 979.04 (1Im). It seemed to fit better there. But should a relative of the
deceased person have the right to file a motion asking for the appointment of a special
prosecutor if an inquest has not even been ordered? Although it is somewhat unclear,
under 1999 Assembly Bill 302, the relative probably could file the motion only if the
district attorney had already ordered an inquest.
' e

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867
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August 20, 2003

Wanda:

1. Does the bill apply to deaths caused by federal law enforcement officers?

2. Should the bill state that it does not apply to a death occurring outside of Wisconsin
(for example, in the case of a prisoner confined in another state)?

3. I moved the part of s. 979.05 (1m) (b) that related to a special prosecutor ordering
an inquest to s. 979.04 (1m). It seemed to fit better there. But should a relative of the
deceased person have the right to file a motion asking for the appointment of a special
prosecutor if an inquest has not even been ordered? Although it is somewhat unclear,
under 1999 Assembly Bill 302, the relative probably could file the motion only if the
district attorney had already ordered an inquest.

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867
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1 AN ACT to renumber 979,04 (2); to amend 758.19 (5) (a) 5., 978.045 (1g), 978.045
}

2 (1r) (intro.), 979.025 (1), 979.04 (1), 979.05 (1), 979.05 (2), 9 e 9.05 (6), 979.06 (1),
3 979.06 (2), 979.07 (1) (a), 979.09 and 979.10 (2); and fo cre(%te 978.045 (1r) (1),
g 4 979.04 (1m), 979.04 (2) (b), 979.05 (1m) and 979.05 (1r) of theistatutes; relating
? k 5 to: inquests into deaths caused by law enforcement oﬁicerji.

Analysis by the Legislative Reference Bureau

This bill changes how inquests, particularly those involving deaths caused by
law enforcement officers, are ordered and conducted.

Current law

Current law provides for inquests into the cause of death of a person if there is
reason to believe from the circumstances surrounding the death that a homicide may
have been committed or that the death may have been due to suicide or unexplained
or suspicious circumstances. A district attorney may order an inquest if he or she
has been given notice of the death of a person under any of these circumstances. The
district attorney is not required to order an inquest, but uses his or her discretion in
deciding whether to do so. In addition, a coroner or medical examiner who knows of
the death of a person under any of these circumstances may request the district
attorney to order an inquest. If the district attorney refuses to order the inquest, the
coroner or medical examiner may petition the circuit court to order an inquest, and
the court may order an inquest if it finds that the district attorney has abused his
or her discretion in not ordering one.
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An inquest is held before a jury of six persons unless the district attorney,
coroner, or medical examiner requests that the inquest be conducted before the court
without a jury. The judge or circuit court commissioner conducting the inquest may
order that proceedings be secret if the district attorney so requests or concurs. The
district attorney appears for the state and presents all evidence which may be
relevant or material to the inquiry of the inquest. However, the court may appoint
a special prosecutor under certain circumstances, such as when the district attorney
has a conflict of interest or when the district attorney is physically unable to attend
to his or her duties and there are no other prosecutors employed by the state who can
assist in handling the district attorney’s duties.

At the request of the coroner or medical examiner, the court may subpoena
witnesses to appear at the inquest. The court must issue subpoenas for witnesses
requested by the district attorney. In addition, the court and the district attorney
may subpoena expert witnesses, including physicians, surgeons, and pathologists,
for the purposes of examining the body, performing scientific and medical tests
connected with the examination, and testifying as to the results of the examination
and tests. Any witness examined at an inquest may have an attorney present during
the examination of that witness, but the attorney may not examine or cross—examine
his or her client, cross—examine or call other witnesses, or argue before the court
holding the inquest. If a person refuses to testify or provide evidence before an
inquest on the ground that the testimony or evidence may tend to incriminate him
or her, the court may, at the request of the district attorney, compel the person to
testify or produce evidence. A person who testifies or produces evidence in obedience
to the court’s order is not subject to any forfeiture or penalty for or on account of
testifying or producing evidence, except for perjury or false swearing committed
when testifying.

When all of the evidence has been received, the court instructs the jury on its
duties and on the law regarding the issues in the inquest, including the law
regarding any criminal offense if a reasonable jury might find probable cause to
believe the offense had been committed. The jury then reaches a verdict on whether
the deceased died by natural causes, accident, suicide, or an act privileged by law or
whether the deceased died as the result of the commission of a crime. If the jury
determines that the death was the result of a crime, the verdict must also indicate
the specific crimes committed and the name of the person or persons, if known,
having committed the crimes. The verdict delivered by an inquest jury is advisory
and does not preclude or require the issuance of any criminal charges by the district

attorney.
Changes made by this bill o i oot et
This bill changes current law governing 1nquests in caseg whgfe/a person has 177 Al

died as the result of an act of a law enforcement officer. | Spewifieally, the blll A
eliminates the-distriet attorney’s-discretionite callfan inquest in cases Wi‘iéj:e’a

has died as theresult-of an-act of alaw en i

e

éT&i;mct” atizg;méy”to »er(ier&am mquest Wheﬁeve&' the distriet nﬂtme cjf j;h@
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he bill &dge allows certam e o
> 2, yriio die heinkperest by an attorneg/An (ngsest
7at fGFfiey representing a relatlve maygrﬁ%&b the court to subpoena witnesses, ff%
including expert witnesses, and upon the attorney’s request the court must subpoena * = ’
| the-witnesses. The attorney may also examine or cross—examine any witness at the
//inquest, argue before the court, and ask the court to appoint a special prosecutor.

Finally, the bill specifies that any inquest, including one relating to a death not
caused by a law enforcement officer, may be held in any county in which criminal
charges relating to the death may properly be filed.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 758.19 (5) (a) 5. of the statutes is amended to read:

§ 2 758.19 (5) (a) 5. Fees for witnesses or expert witnesses subpoenaed by the court

3 at the request of the district attorney, coroner, or medical examiner or an attorney
4 for a relative of the decedent under s. 979.06 (1) and (2).
5 SECTION 2. 978.045 (1g) of the statutes is amended to read:
6 978.045 (1g) A court on its own motion or on a motion under s. 979.05 (Im) (c) %%E
7 may appoint a special prosecutor under sub. (1r) or a district attorney may request E
8 a court to appoint a special prosecutor under that subsection. Before a court apW /
9 a special prosecutor on its own motion, on a motion under s. 979.05 ( &)z?:w;at the

10 request of a district attorney for an appointment that exceeds 6 hours per case, the

11 court or district attorney shall request assistance from a district attorney, deputy

12 district attorney or assistant district attorney from other prosecutorial units or an
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1 assistant attorney general. A district attorney requesting the appointment of a
2 special prosecutor, or a court if the cburt is appointingé a special prosecutor on its own J
3 motion or on a motion under s. 979.05 (13 n) (c), éﬁall notify the department of
4 administration, on a form provided by that department, of the district attorney’s or
5 the court’s inability to obtain assistance from another prosecutorial unit or from an
6 assistant attorney general.
7 SECTION 3. 978.045 (1r) (intro.) of the statutes is amended to read:
8 978.045 (1r) (intro.) Any judge of a court of record, by an order entered in the
9 record stating the cause therefor, may appoint an attorney as a special prosecutor to
10 perform, for the time being, for an inquest under s. 979.04 (lm;\?r for the trial of the
11 accused person, the duties of the district attorney. An attorneyéppointed under this
12 subsection shall have all of the powers of the district attorney. The judge may appoint
13 an attorney as a special prosecutor at the request of a district attorney to assist the
! 14 district attorney in the prosecution of persons charged with a crime, in grand jury
| 15 or John Doe proceedings or in investigations. The judge may appoint an attorney as
16 a special prosecutor if any of the following conditions exists: / M“‘

17 |  SECTION 4. 978.045 (1r) (1) of the statutes is created to read crrick
Jvise IS TS (Y He e Hra 4 aé?”wﬁgﬂ
18 978.045 (1r) (@) Thegdlstmct attorney cannot, or it appear;fthat tw cannot,

19 discharge his or her responsibilities relating to an inquest required under s. 979.04

af

20 (1m) or act in an impartial manner in ¢onduchima {én inquest required under s. 979.04
21 (m). 0

e )
22 L;i / a0 SECTION 5. 979.025 (1) of the statutes is amended to read:
23 979.025 (1) INMATE CONFINED TO AN INSTITUTION IN THIS STATE. If an individual
24 dies while he or she is in the legal custody of the department and confined to a

25 correctional facility located in this state, the coroner or medical examiner of the
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county where the death occurred shall perform an autopsy on the deceased
individual. If the coroner or medical examiner who performs the autopsy determines
that the individual’s death may have been the result of any of the situations that
would permit or require the district attorney to order an inquest under s. 979.04 (1)
or (1m), the coroner or medical examiner shall follow the procedures under s. 979.04
(2).

SECTION 6. 979.04 (1) of the statutes is amended to read:

979.04 (1) ¥fExcept as provided in sub. (1m), if the district attorney has notice

of the death of any person and there is reason to believe from the circumstances
surrounding the death that felony murder, first-degree or 2nd—degree intentional
homicide, first-degree or 2nd—degree reckless homicide, homicide by negligent
handling of dangerous weapon, explosives or fire, homicide by negligent operation
of vehicle, homicide resulting from negligent control of a vicious animal or homicide
by intoxicated user use of a vehicle or firearm may have been committed, or that

death may have been due to suicide or unexplained or suspicious circumstances, the

district attorney may order that an inquest be conducted for the purpose of inquiring

how the person died. The-district—attorney-shall-appear-in-any such—inquest

4) An inquest may %ly be f?rdered by the district attorney under this
S 5 /2%

subseetion sub. (1) or (lm)ﬁrér by the circuit judge under sub. (2) (a).

SECTION 7. 979.04 (1m) of the statutes is created to reéd:
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SECTION 7
1 979.04 (1m) If the district attorney has notice of the death of any person and
2 there is any evidence that the person’s death was caused by an act of a law
3 enforcement officer, the district attorney shall order that an inquest be conducted for

4 the purpose of inquiring how the person died." A circuit cou%ppmnt a spe(na‘}%\%
AY

5 prosecutor under s. 978.045 to order an inquest required under this subsectionyif the |
g/ |
6 f court'determines that, for any reason, the district attorney is or appears unable to ;%%
| V.
7 l discharge his or her duty to order the 1nquest ' M«ff ,
I e N e b i o s
8 SECTION 8. 979.04 (2) of the statutes is renumbered 979.04 (2) (a).
9 SECTION 9. 979.04 (2) (b) of the statutes is created to read:
10 979.04 (2) (b) If the coroner or medical examiner has knowledge of the death
11 of any person under the circumstances described under sub. (1m), he or she shall
ond T oMerney genead
: 12 immediately notify the district attorne}/ The notification silall include information
13 concerning the circumstances surrounding the death. Upon receiving notification
g 14 from a coroner or medical examiner under this paragraph, the district attorney shall
15 order an inquest under sub. (1m).
16 SECTION 10. 979.05 (1) of the statutes is amended to read:
17 979.05 (1) An inquest shall be conducted by a circuit judge or a circuit court
18 commissioner. The inquest may be held in any county in this state in which venue
19 would lie for the trial of any offense charged as the result of or involving the death.
20 SECTION 11. 979.05 (1m) of the statutes is created to read:
21 979.05 (1m) (a) Except as provided in par. (b), the district attorney shall appear
22 in an inquest under s. 979.04 (1) or (1m) and shall represent the state in presenting
23 all ev1dence which ‘may be relevant or material to the inquiry of the mquest
; ,, Wé« Pm:n}
24 (b/)j/’f circuit court appomt a special prosecutor under s. 978. 045 t@

tonpechon  gn il

s
Qﬁb& gtﬁéc;ﬁ?f”égems%f shall %?g‘é%f”?{

, I the v guest, o [y C /25

25 g’and represent the st‘éz% mzan inquest required under s. 97 9.04 (1m/)7ﬂh/e',eﬂw
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4 WM{C) An attorney for a relative of a decedent who is authorized to appear under

u,m%

W may make a motion m the circuit court for appointment of a special |

s /%@ >
6//? prosecutor undeﬂ@ g ) e

5’; SEcCTION 12. 979.05 (1r) of the statutes is created to read:
| 8 979.05 (1r) (a) In this subsection, “relative” means a spouse, child, stepchild,
9 parent, grandparent, stepparent, brother, stepbrother, sister, or stepsister.

10 - (b) A relative of a decedent whose death is being investigated at an inquest
11 under s. 979.04 (1m) may be represented by an attorney of his or her own choosing

12 at the inquest proceedings. The relative’s attorney may request the court to
513 subpoena witnesses under s. 979.06 (1) and (2), examine and cross—examine any

§ s 14 witness presenting evidence at the inquest, and argue before the judge or court
li commissioner holding the inquest.
———

16 SECTION 13. 979.05 (2) of the statutes is amended to read:

17 979.05 (2) The An inquest under s. 979.04 (1) shall be conducted before a jury

18 unless the district attorney, coroner, or medical examiner requests that the inquest

19 be conducted before the judge or circuit court commissioner only. An inquest under

20 s. 979.04 (1m) shall be conducted before a jury.

21 (2m) If the inquest is to be conducted before a jury, a sufficient number of

22 names of prospectivé jurors shall be selected from the prospective juror list for the

23 county in which the inquest is to be held by the clerk of circuit court in the manner

24 provided in s. 756.06. The judge or circuit court commissioner conducting the inquest

25 shall summon the prosp&ective jurors to appear before the judge or circuit court
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SECTION 13
commissioner at the time fixed in the summons. The summons may be served by
mail, or by personal service if the judge, circuit court commissioner, or district
attorney determines personal service to be appropriate. The summons shall be in the
form used to summon petit jurors in the circuit courts of the county. Any person who
fails to appear when summoned as an inquest juror is subject to a forfeiture of not
more than $40. The inquest jury shall consist of 6 jurors. If 6 jurors do not remain
from the number originally summoned after establishment of qualifications, the
judge or circuit court commissioner conducting the inquest may require the clerk of
the circuit court to select sufficient additional jurors’ names. Those persons shall be
summoned forthwith by the sheriff of the county.

SECTION 14. 979.05 (6) of the statutes is amended to read:
979.05 (6) The judge or circuit court commissioner conducting the an inquest

under s. 979.04 (1) may order that proceedings be secret if the district attorney so

requests or concurs. Proceedings of an inquest under s. 979.04 (1m) may not be

conducted in secret.

SECTION 15. 979.06 (1) of the statutes is amended to read:
979.06 (1) The judge or circuit court commissioner may issue subpoenas for

witnesses at the request of the coroner or medical examiner and shall issue

subpoenas for witnesses requested by the district attorney or an attorney
representing a relative of the decedent under s. 979.05 (1r). Subpoenas are
returnable at the time and place stated therein. Persons who are served with a
subpoena may be compelled to attend proceedings in the manner provided in s.
885.12.

SECTION 16. 979.06 (2) of the statutes is amended to read:
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979.06 (2) The judge or circuit court commissioner conducting the inquest, an

attorney representing a relative of the decedent under s. 979.05 (1r), and the district

attorney may require by subpoena the attendance of one or more expert witnesses,
including physicians, surgeons, and pathologists, for the purposes of conducting an
examination of the body and all relevant and material scientific and medical tests
connected with the examination and testifying as to the results of the examination
and tests. The expert witnesses so subpoenaed shall receive reasonable fees

determined by the district attorney or attorney representing a relative, whichever

is applicable, and the judge or circuit court commissioner conducting the inquest.

SECTION 17. 979.07 (1) (a) of the statutes is amended to read:

979.07 (1) (a) If a person refuses to testify or to produce books, papers or
documents when required to do so before an inquest for the reason that the testimony
or evidence required of the person may tend to incriminate him or her or subject him
or her to a forfeiture or penalty, the person may be compelled to testify or produce the
evidence by order of the circuit court of the county in which the inquest is convened

on motion of the district attorney or an attorney representing a relative of the

decedent under s. 979.05 (1r). A person who testifies or produces evidence in

obedience to the command of the court in that case is not subject to any forfeiture or
penalty for or on account of testifying or producing evidence, except the person is
subject to prosecution and punishment for perjury or false swearing committed in so
testlifying.

SECTION 18. 979.09 of the statutes is amended to read:

979.09 Burial of body. If any judge or circuit court commissioner conducts
an inquest as to the death of a stranger or of a person whose identity is unknown or

whose body is unclaimed or if the district attorney determines that no inquest into
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SECTION 18

the death of such a person is necessary and the circuit judge has not ordered an

inquest under s. 979.04 (2) (a), the coroner or medical examiner shall cause the body

to be decently buried or cremated and shall certify to all the charges incurred in

taking any inquest by him or her and to the expenses of burial or cremation of the

dead body. The charges and expenses shall be audited by the county board of the
proper county and paid out of the county treasury.

SECTION 19. 979.10 (2) of the statutes is amended to read:

979.10 (2) If a corpse is to be cremated, the coroner or medical examiner shall
make a careful personal inquiry into the cause and manner of death, and conduct an
autopsy or order the conducting of an autopsy, if in his or her or the district attorney’s
opinion it is necessary to determine the cause and manner of death. If the coroner
or medical examiner determines that no further examination or judicial inquiry is
necessary he or she shall certify that fact. Upon written request by the district
attorney the coroner or medical examiner shall obtain the concurrence of the district
Vattorney before issuing the certification. If the coroner or medical examiner

determines that further examination or judicial inquiry is necessary, he or she shall

SECTION 20. Initial applicability. —
(1) The treatment of section 979.04 (1) and (1m), the renumbering of section

979.04 (2), and the creation of section 979.04 (2)@%; of the statutes first apply to -

-
deaths occurring on the effective date of this subsection. and (am)

1S 53, f} -
(2) The treatment of sections{978.045 (1g) (1r) (intro.) and (i)g 979.05 (1m),
A A

&
(1r), (2)/\?11(1 (6), 979.06 (1) and (2), and 979.07 (1) (a) of the statutes first applies to
]

-7
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1 inquests orderedﬂ?"under section 979.04 of the statutes, as affected by this act, on the
2 effective date of this subsection.

3 (END)
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analysis INSERT Al

\&9 eliminates the district attorney’s discretion to call an inquest in such cases and

mstead requires a district attorney to order an inquest whenever he or she has notice
of the death of a person and there is any evidence that the person’s death was caused
by an act of a law enforcement officer. Second, the bill gives the attorney general the
authority call or appear at an inquest or to appoint a special prosecutor having the
power to

analysis INSERT A2 b
@ of that type if the attorney general determines that the district attorney

18 or appears unable to discharge his or her responsibilities in calling or appearing
at the inquest.

analysis INSERT B

w$) If the attorney general calls an inquest or if the attorney general or the court

points a special prosecutor in such a case, the attorney general or the special

prosecutor has the powers and duties that a district attorney ordinarily has at an
inquest.

INSERT 3/0
SEcCTION 1. 20.455 (1) (a) of the statutes is amended to read:

20.455 (1) (a) General program operations. The amounts in the schedule for

general program operations, including s. 165.065,_and for special prosecutors
v
appointed under s. 978.045 (2m).

History: 1971 c. 125; 1973 c. 90, 336; 1975 c. 39 5. 732 (1); 1975 c. 224; 1977 c. 29, 418; 1979 c. 34 ss. 286m, 290, 523 to 526; 1979 c. 189, 219, 355; 1981 ¢. 20, 169;
1983 a. 27 s5. 427 to 430, 1800; 1983 a. 199, 523; 1985 a. 29, 120; 1987 a. 27, 326, 399; 1989 a. 31, 122, 336; 1991 a. 11, 39, 269; 1993 a. 16, 98, 193, 460, 496; 1995 a. 27
ss. 1014h to 1029, 9126 (19), 9130 (4); 1995 a. 227; 1997 a. 27, 237; 1999 a. 5, 9, 186; 2001 a. 16, 109; 2003 a. 33,

SECTION 2. 165.53 of the statutes is created to read:

165.53 Inquests. If the attorney general determines that the district attorney
cannot, or it appears to the attorney general that the district attorney cannot,
discharge his or her responsibilities relating to an inquest required under s. 979.04
(lm{or act in an impartial manner in appearing at an inquest required under s.

"4
979.04 (1m), the attorney general may perform the duties of the district attorney for
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1 an inquest required under s. 979.04 (1m). When acting under this section, the
2 attorney general shall have all of the powers of the district attorney. v
3 INSERT 4/2
4 SECTION 3. 978.045 (2m) of the statutes is created to read:
5 978.045 (2m) If the attorney general determines that the district attorney
6 cannot, or it appears to the attorney general that the district attorney cannot,
7 discharge his or her responsibilities relating to an inquest required under s. 979.04
"~ ‘
8 (1m) or act in an impartial manner in appearing at an inquest required under s.
9 979.04 (lm{the attorney general may appoint an attorney as a special prosecutor
v
5 10 to perform, for an inquest under s. 979.04 (1m), the duties of the district attorney.
11 An attorney appointed under this subse: '- shall have all of the powers of the
12 district attorney. The@ attorney shall pay the costs of the special prosecutor
gz 13 from the appropriation under s. 20.455 (1) (a).
§ 14 INSERT 5/23 |
| q =
‘ 15 W ! L he distrit A acting
16 appoin ers. 978.045 (Ir) () or 2m
17 INSERT 6/25
ap /
18 nod) The attorney general, when acting under s. 165.53, shall appear and represent
v
19 the state in an inquest required under s. 979.04 (1m).
20 INSERT 10/17 /’
i 21 W“% he district attorney and the attorn neral under s. 979.04 (2




