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PRELIMINARY DRAFT - NOoT READY FOR INTRODUCTION

Qz’g" l
AN ACT to repeal 146.37; to amend 146.55 (7), 187.33 (3) (a) 5., 187.43 (3) (a)
5., 655.27 (1m) (title), 655.27 (1m) (b), 655.27 (5) (a) 1. and 655.27 (5) (a) 2.; and

to repeal and recreate 146.38 of the statutes; relating to: health care quality

review.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 146.37 of the statutes is repealed.

SECTION 2. 146.38 of the statutes is repealed and recreated to read:

146.38 Health care quality review; confidentiality of information;
immunity. (1) DEFINITIONS. In this section:

(a) “Adverse quality review action” means any action or recommendation based

T |
Wor anticipated quality review activity to reduce, restrict, suspend,

deny, revoke, or fail to gg#f## renew any of the following:
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cessary to nclud

/ #+=NOTE; In an effort to shqrten and simplify: is it ne
{ pre§ént, or antitipated,” and are “dehy” and “fil to grant” the 32 g?
N

1. A health care entity’s membership, clinical privileges, clinical practice

authority, or professional certification in a hospital, medical staff, or other health
care entity. |

2. A health care entity’s participation on a proﬁder panel.

3. A health care entity’s accreditation, licensure, or certification.

(b) “Health cére entity” means any of the following:

1. A health care provider.

2. A person that provides or arranges for health care services, including mental
health services.

3. A person that furnishes the services of health care providers to another

health care entity.

#+NOTE: I changed this definition to say “means” rather than “includes.” Is this
okay? Generally, when “includes” is used in a definition instead of and without “means,”
the examples given are those that one might not normally consider to be examples of the
defined term. '

(c) “Health care provider” has the meaning given in s. 146.81 (1).

(d) “Public reporting activity” means receiving, aggregating, or organizing
quality review records, patient information, or health care data of one or more health
care entities or quality review entities if a purpose of such activiﬁy includes any of
the following:

1. Presenting, at some contemplated time in the future, the received,
aggregated, or organized items to health care entities, qualify review entities,
consumers, purchasers, businesses, or the general public to inform health care
entities, quality review entities, consumers, purchasers, businesses, or the general

public about the quality, cost, utilization, or safety of health care.
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«sNOTE: Offefag® in the interest of shortening and simplification, are

"”? “consumers” and “purchasers” the same thing? Could “general public” cover both of those

terms? Also, do you mean “consumers” and “purchasers” of health care?

2. Presenting, at some contemplated time in the future, the received,

aggregated, or organized items to one or more other public reporting entities.

@E/ ,Is’mxaddition,ef“\ot}gp’i% “public reporting entities” okij&‘"

(e) “Public reporting document” means a document, report, or any other

communication containing aggregated or reorganized quality review records,
patient informaﬁon, or health care data of one or more health care entities or quality
review entities that is with proper authority presented and communicated to the
general public for the purpose of informing patients about the quality, cost,
utilization, or safety of health care.

(f) “Public reporting entity” means a person that kundertakes public reporting
activity.

(g) “Quality review activity” means any monitoring of, or study, review,
evaluation, investigation, recommendation, action, or process relating té, one or

more health care entities that is conducted for any of the following purposes:

=+NOTE: Since “action, or process relating to” is so broad, could those terms take
the place of all of the rest of the terms?

1. To maintain or improve the quality of care or those services having an impact

on care.
2. To reduce morbidity or mortality.
3. To pursue or enforce or improve standards of qualification, competence,
conduct, or performance.

4. To maintain or improve the appropriate or cost—effective use of health care

services and resources.
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5. To comply (determine compliance????) with applicable legal, ethical, or
behavioral standards.

6. To comply (determine compliance????) with credentialing, accreditation, or

regulatory activities, requirements, or standards, including periodic performance

review and related activities by the Joint Commission on Accreditation of Healthcare

Organizations.

+++NOTE: Should subds. 5. and 6. be “to determine compliance with” instead of “to
comply with™? It seems to me that the entity that performs quality review activities would
want to determine whether the health care entity is complying with the requirements.

7. To credential, or approve the credentialing of, health care entities.

8. To address the health or performance of individuals who are health care
entities.

9. To measure progress toward or compliance with goals and standards used
to further the foregoing criteria, such as through quality improvement studies,

morbidity and mortality studies, or utilization management studies.

«+*NOTE: By the phrase “foregoing criteria,” do ybu mean any of subds. 1. to 8.2
If so, would it be possible to specify the applicable subdivision numbers rather than using
the phrase “foregoing criteria”?

10. To aggregate or organize quality review records, patient information, or
health cafe data.

(h) “Quality review entity” means any of the following:

1. A person, including a department or committee, that is given responsibility
by a health care entity or quality review entity for conducting quality review activity.'

2. A person with which a health care entity or quality review entity contracts
or arranges to perform or assist in performing quality review activity.

3. Joint committees of 2 or more health care entities or quality review entities

when performing quality review activity.
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4. A person that performs quality review activity for or with respect to a health

care entity that is the subject of the quality review activity, including an
accreditation entity, licensing entity, or regulatory entity. ) ‘
5. The governing body and committees of the governing body of a health care
entity when engaging in quality review activity.

6. The officers, directors, employees, inembers, agents, consultants, attorneys,

- and staff of a quality review entity when engaging or assisting in quality review

(e} = o o =~ w [

activity.

«=sNOTE: Is this subdivision redundant to subd. 2.?

9 (i) 1. Except as provided in subd. 2., “quality review records” means any
10  medium used for communication, including oral communication, whether in
11 statistical form or otherwise, minutes, files, notes, records, reports, statements,
12 memoranda, data bases, proceedings, findings, work product, images, or any other
13 records that are:

14 a. Collected or developed by a health care entity for the purpose of reporting
15 to a quality review entity for quality review éctivity;

16 b. Reported to a quality review entity for quélity review activity;

17 c. Requested by a quality review entity, including the contents of the request,
18 for quality review activity;

19 d. Reported to a health care entity by a quality review entity for quality review

20 activity;

21 e. Collected or developed by a quality review entity for quality review activity;
22 f. Reporteﬁl among quality review entities after obtaining authorization;
23 g. Received by a public reporting entity;

24 h. A product of public reporting activity; or
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1 i. Information related to oversight, monitoring, corrective actions, or other

activities taken in response to quality review activity.

2. “Quality review records” does not include any of the following:

of diagnosing, treating, or documenting the care provided to an individual patient

2
3
4 a. Records maintained by or for a health care entity for the particular purpose
5
6 and available from a source other than a‘ quality review entity.

i )

b. Public reporting documents.
ﬂ

(2) CONFIDENTIALITY OF QUALITY REVIEW RECORDS. (a) Except as provided in par. W

9 ~\._(e),all quality review records are privileged and confidential and are not subject to

10 d?s‘éeygry, subpoena, or other means of legal compulsion for their release to any .

11 person, and-are not admissible as evidence in any judicial or admipiStrative

¢’ admissible or

12 proceeding. Info%"nq@i contained in quality review records is pe

13 discoverable. ' /
14 (b) Except as provided in par. (e), the proteii)/rg,«ﬁfnder this section apply in any
15 judicial or administrative proceeding, The ‘otéctions afforded to quality review

16 records under this section are not wajwéd~qr destroyed by any disclosure, whether
17 authorized or unauthorized, of gdfality review

18 disclosure under sub.

ecords to any person, including any

x5 NOTE: es in this subsection or

even only par. ¢

Aré'the “protections” that are referred to the's
, or is section correct?

sl OTE If “including any disclosure under sub. (3)” is added at the end, as
dr; ;ﬁeﬁf the last sentences in sub. (3) (a), (b), (c), (d), and (e) may be deleted.

19 g"(é) Furnishing quality review records to another quality review entity, to a

20 public reporting enfity, to a state regulatory, licensing, or certifying body, b a state
2 or federal agency, to a national accrediting body, or to an individual health\care
22 provider or his or her representatives does not constitute a waiver of par. (a) with

C s st
L e
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respect to subsequent pu

cation, release, use, discovery, subpoena or other meansw

of legal compulsion,6r admissibility of the records.

#»=+NoxE: Is this paragraph redundant since par. (b) says that the protections
under this Section are not waived by any disclosure to any person?

d) A /state regulatory, licensing, or certifying body or a state agéncy may not
‘compel the disclosure of or access to quality review records.

(e) Paragraph (a) does not apply in any state/or federal judicial or

,Aministrative proseeding in which a health care entif# contests an adverse quality

review action against the health care entity by/4 quality review entity, but the

H discovery, use, and introduction of quality rey e‘récords in such a proceeding does

(\'* not constitute a waiver of par. (a)\with resp t to any subsequent publication, release,
use, discovery, subpoena or other m&ans of legal compulsion, or admissibility of the
records.

(8) RELEASE OF QUALI VIEW RECORDS, (a) A quality review entity may, but
unless par. (d) or (e) appliés is not required to, disclose quality review records to other |
quality review entit} §s, public reporting entities, or 3ny other person for purposes of
quality review activity or public reporting activity\ A disclosure under this
paragraph does not waive any privilege against disclosurs,under syb. (2).

++NOTE: This last sentence may be deleted if the clause in the\last £entence in sub.
) (b) remains.

(b) A quality review entity may, but unless par. (e) gppliesig not required to,
furnish quality review records, summaries, or information to, or act ag a witness and
furnish testimony before, quality review entitiés, state or federal ggvernmental
agencies, or national accrediting bodies. A disclosure under this paragraph does not

N\
waive any privilege against disclosure under sub. (2).

++NOTE: This last sentence may be deleted if the clause in the last sentence in sub.
(2) (b) remains.

—
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‘ +++NOTE: This last sentence may be deleted if the clause in the last sentence in sub.
\\\__»(2) (b) remains.

(¢) Quality review records that are not related to adverse quality review action
may be, but unless par. (d) or (e) applies are not required to be, disclosed by a quality
review entity to the health care entity that is the subject of the ualiify review activity
confained in, the quality review record. A disclosure undeypA s paragraph does not

waive anyprivilege against disclosure under sub. (2).,

w++«NOTE: This last sentence may be deleted if the #lause in the last sentence in sub.
(2) (b) remains: f

(d) When a quality review entity gives ahealth care entity notice stating that
an adverse quality review\action is propg d\to be taken against the health care
entity, the quality review entity shall, on request, disclose to the affected health
care entity and, if requested, to health care entity’s attorneys, agents, or
representatives the quality recards relating to the adverse quality review
action that are possessed by th quality review entity conducting the adverse quality
review action. At any time or to such a notc 8. a quality review entity may, but is
not required to, disclos the affected health care éqtity and its attorneys, agents,

or representatives a or all of the quality review recoxds relating to the adverse

#on that are possessed by the quality reviésy entity conducting the
adverse quality’review action. Disclosures under this paragragh do not waive any

privilege agginst disclosure under sub. (2).

e NOTE: This last sentence may be deleted if the clause in the last sentehge in sub.
(2) (b) remains. "

) A person authorized to disclose shall disclose in an authorized manyer those
quglity review records that the person reasonably believes are specifically required
v Wisconsin or federal law to be disclosed by that person. A disclosure under this

,

paragraph does notl waive any privilege against disclosure under sub. (2).

A,
™,
N

Y
%
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(f) If a quality review entity has been formed by or has a contract or
arrangement with a health care entity to perform quality review activity, the quality
review entity must receive written authorization from that health care entity before |
Nraking a disclosure that is permitted under this subsection unless the health care
entitx has made a specific written waiver of its right to aughorize such disclosures.
(g) \If a public reporting entity has been form d by or has a contract or
arrangement ” ith a health care entity to perform pyblic feporting activity, the public
reporting entity may, but unless par. (e) applieg/is not required to, disclose quality
review records containing information relajdng to that health care entity to one or
more health care entities, §yuality review £ntities, or public reporting entities, but the
public reporting entity may miqke thé disclosure only if the public reporting entity
receives written authorization f#qm that health care entity before making the
disclosure, unless that health/are en bty has made a specific written waiver of its

right to authorize such a disclosure.

«=+NOTE: As thifis drafted, a public reportibg entity is authorized to disclose under
this paragraph onlyAf it was formed by or has a cbgtract with a health care entity to
perform public repgrting activity. Is it your intention dyat other public reporting entities
(if there are othefs) would never have authorization to ¥isclose quality review records?

(h) Quality feview records or summaries are not pyblic records subject to subch.

II of ch. 19. Ko person that receives quality review recdyds or summaries of the

records undler this subsection may further disclose the rec’ ds unless ot’her"wise
authoriZed to do so under this subsection.

4) IMMUNITY. (a) Any person, including a quality review entity, acting in éood

fajth that participates in quality review activity shall not be liable in dymages as a

esult of any act or omission by the person in the course of the quality review activity.

Acts or omissions to which this subsection applies include acts or omissions by

quality review entities in censuring, reprimanding, limiting or revoking hospital
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~

1 staff privileges, notifying the medical examining board or podiatrists affiliated
2 credentialing board under s. 50.36, or taking any other disciplinary action against
3 a health care entity.

«=*NOTE: Since this subsection does not specifically address disclosures under sub.

3) it is unclear how this subsection relates to disclosures under sub. (3). Is a person not
liablefor an unauthorized disclosure if made in good faith during the course of the quality
review activity but they are liable if they make an unauthorized disclosure, ip/good faith
or not, aftéxthe quality review activity is concluded? Does this subsectiognot apply to
disclosures?

4 (b) The good faitk f any person specified in par. (a) shé 1 be presumed in any

5 civil action. Any person who'agserts that a person has pdt acted in good faith has the

6 bﬁrden of proving that assertion Pxglear and conyincing evidence.

7 (c) In determining whether a persomhasActed in good faith under par. (a), the .

8 court shall consider whether the person ha 0 bght to prevent the health care entity

9 that is the subject of the quality reviéw activity or Mg counsel from examining thé
10 documents and records used jfi the quality review 2gtivity, from presenting
11 witnesses, establishing pertifient facts and circumstances, qudgtioning or refuting
12 testimony or evidence, @ confronting and cross—examining adverdg witnesses, or
13 from receiving a copy of the final report or recommendation of the quakigy review
14 entity.
15 (d) Ap¥ person, including a quality review entity, that reports information to
16 a publig'reporting entity shall not be liable in damages as a result of any act or
17 omission by the person in the éourse of the reporting.

»+NOTE: Is good faith required for the immunity under this paragraph?

SECTION 3. 146.55 (7) of the statutes is amended to read:

146.55 (7) IN%URANCE. A physician who participates in an emergency medical

20 services program under this section or as required under s. 146.50 shall purchase

health care liability insurance in compliance with subch. III of ch. 655, except.for
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those acts or omissions of a physician who, as a medical director, reviews the
performance of emergency medical technicians or ambulance service providers;-as

++sNOTE: Because of the changes to ss. 146.37 and 146.38, I suspect that you will
want to make a more substantial change to s. 146.55 (7).

SECTION 4. 187.33 (3) (a) 5. of the statutes is amerided to read:

187.33 (3) (a) 5. Proceedings based upon a cause of action for which the ;l)

895.44, 895.48, 895.482, 895.51, or 895.52.

SECTION 5. 187.43 (3) (a) 5. of the statutes is amended to read:

187.43 (3) (a) 5. Proceedings based upon a cause of action for which the
volunteer is immune from liability under s. 146.31 (2) and (3), 14637 146. 8
895.44, 895.48, 895.482, 895.51, or 895.52.

SECTION 6. 655.27 (1m) (title) of the statutes is amended to read:

655.27 (1m) (title) PEER QUALITY REVIEW ACTIVITIES.

SECTION 7. 655.27 (1m) (b) of the statutes is amended to read:

) 655 27 (1m) (b) A health care provider who engages m%he—aet}xqt}es—deseﬂbed
m-s-1-46-3141g9—a!&d43) quality review activities, as defined in s. 146.138 (1) (g), sh
be liable for not more than the limits expressed under s. 655.23 (4) or the maximum
liability limit for which the health care provider is insured, whichever limit is
greater, if he or she is found to be liable under s. 146-37 146.38, and the fund silall
pay the excess amount, unless the health care provider is found not to have acted in
good faith during those activities and the failure to act in good faith is found by the
trier of fact, by clear and convincing evidence, to be both malicious and intentional.

SECTION 8. 655.27 (5) (a) 1. of the statutes is amended to read:
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655.27 (5) (a) 1. Any person may file a claim for damages arising out of the
rendering of medical care or services or participation in-peer quality review activities
under s. 146.37 146.38 within this state against a health care provider or an
employee of a health care pfovider. A person filing a claim may recover from the fund
only if the health care provider or the employee of the health care prbvider has
coverage under the fund, the fund is named aé a party in the action, and the action

against the fund is commenced within the same time limitation within which the

“action against the health care provider or employee of the health care provider must

be commenced.

SECTION 9. 655.27 (5) (a) 2. of the statutes is amended to read:

655.27 (5) (a) 2. Any person may file an a’ction for damages aﬁsing out of the
rendering of medical care or services or participation in-peer quality review activities

under s. 146.37 146.38 outside this state against a health care provider or an

employee of a‘health care provider. A person filing an action may recover from the
fund only if the health care provider or the employee of the health care provider has
coverage under the fund, the fund is named as a party in the action, and the action
against the fund is commenced within the same time limitation within which the
action against the health care provider or employee of the health care provider must
be commenced. If the rules of procedure of the jurisdiction in which the action is
brought do not permit naming the fund as a party, the person filing the action may
recover from the fund only if the health care provider or the employee of the health
care provider has coverage under the fund and the fund is notified of the action
within 60 days of sérvice of process on the health care provider or the employee of the

health care provider. The board of governors may extend this time limit if it finds
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1 that enforcement of the time limit would be prejudicial to the purposes of the fund
2 and would benefit neither insureds nor claimants.

3 . (END)
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»+NOTE: “A person that performs quality review activity ith respect to a health
care entity that is the subject of the quality review activity” covers all of the definitions
included in this paragraph and is tautological. “Any person that performs or assists in
performing quality review activity” could takg the place of subds. 1. to 6.

(END OF INSERT 5-3
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(2) IMMUNITY FOR ACTS OR OMISSIONS. (a) Any person acting in good faith that ‘
participates in quality review activity shall not be liable in damages as a result of any
act or omission by the person in the course of the quality review activity. Acts or
omissions to which this subsecti‘gn applies include acts or omissions by quality
review entitiee in censuring, reprimanding, limiting er revoking hospital staff
privileges, notifying the medical examining board or podiatrists affiliated
credentialing board under s. 50.3‘6/, or taking any other disciplinary action against

a health care entity.

~ **=*NoTE: Does this subsec‘éon apply to unauthorized disclosures of records under
sub. (3)7

(b) The good faith of any person specified in par. (2\1/) shall be presumed in any
civil action. Any person who asserts that a person has not acted in good faith has the
burden of proving that assertion by clear and convmcmg evidenge.

(c) In determining whether a person has acted in good faith under par. (a) the
court shall consider whether the person has sought to prevent the health care entity
that is the subject of the quality review activity or its counsel from examining the
documents and records used in the quality review activity, from presenting
witnesses, establishing pertinent facts and circumstances, questioning or refuting
testimony or evidence, or confronting and cross—examining adverse witnesses, or
from receiving a copy of the final report or re‘commendation of the quality rev.iew ‘
entity.

(d) Any person that reports information to a public reporting entity shall not

be liable in damages as a result of any act or omission by the person in the course of

the reporting.
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v
w++NOTE: Is good faith required for the immunity under this paragraph?

(3) QUALITY REVIEW RECORDS. () Confidentiality. 1. Except as provided in subd.
g., all quality review records are privileged and confidential angi are not subject to
discovery, subpoena, or other means of legal compulsion for their release to any
person, and are not admissible as evidgnce in any judicial or administrative
proceeding. A state regulatory, licensing, or certifying body or a state agency may
not compel the disclosure of or access to quality review records. Information
contamed in quality review records is not admissible or discoverable.

2. Quality review records or summaries are not public records subject to subch
II of ch. 19. No person that receives quality revlew records or summaries of the

s
records under this subsection may further disclose the records unless otherwise

authorized to do so under par. (g).

*=NoTE: Should this say «unless otherwise authorized or required to do so under
par. (b) or (©)”?

3. Except as provided in subd. 4 the protections under this paragraph apply
in any judicial or administrative proceeding. The protections afforded to quality
review records under this paragra;h are not waived or destroyed by any disclosure,
whether authorized or unauthorized, of quality review records to any person,
including any disclosure under par. (b‘)/or (c).

4. Subdivisim{ 1. does not apply in any state or federal judicial or
administrétive proceeding in which a health care entity contests an adverse quality
review action against the health care entity by a quality review entity, but the
discovery, use, and introduction cf quality review records in such a proceeding does

v

not constitute a [waiver of subd. 1. or 2. with respect to any subsequent publication,

release, use, discovery, subpoena or other means of legal compulsion, or admissibility

of the records.
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(b) Permitted disclosure. 1. Subject to par. (d) i/., a quality review entity may,
but unless par. (c) 1.‘/01' 2. applies is not required to, disclose quality review records '
to any person for purposes of quality review activity or public reporting activity.

2. Subject to par. (d)Vl., a quality review entity may, but unless par. (c)y2. applies
is not fequired to, furnish quality review records, summaries, or information to, or
act as a witness and furnish testimony before, quality review entities, state or federal
governmental agencies, or national accrediting bodies.

3. Quality review records that are not related to adverse quality review action
may be, but unless par. (c) 1. (‘){ 2. applies are not required to be, disclosed by a quality
review entity to the health care entity that is the subject of the quality review activity
contained in the quality review record.

(c) Required disclosure. 1. When a quality review entity gives a health care
entity notice stating that an adverse quality review action is proposed to be taken
against the health care entity, the quality review entity shall, upon request, disclose
to the affected health care entity and, if requested, to the health care entity’s
attorneys, agents, or representatives the quality review records relating to the
adverse quality review action that are possessed by the quality review entity
conducting the adverse quality review action. At any time prior to such a notice a
quality review entity may, but is not required to, disclose to the affected health care
entity and its attorneys, agents, or representatives any or all of the quality review '
records relating to the adverse quality review action that are possessed by the quality
review entity conducting the adverse quality review action.

2. A person authorized to disclose quahty review records under this subsectmn

shall disclose in an authorized manner those quality review records that the person
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reasonably believes are specifically required by Wisconsin or federal law to be

disclosed by that person.

+=NOTE: Does this mean that, if there is a state or federal law that is in conflict
with par. (), the other law always has priority? ‘

(d) Authorization needed for permitted disclosure. 1. If a quality review entity
has been formed by or has a contract or arrangement with a health care entity to

perform quality review activity, the quality review entity must receive written

‘authorization from that health care entity before making a disclosure that is

" permitted under this subsectl‘{maUnless the health care entity has made a specific

written waiver of its right to authorize such disclosures.

2. If a public reporting entity has been formed by or has a contract or
arrangement with a health care entity to perform public reporting activity, the public
reporting entity may, but unless par. (c)\f‘z. applies is not required to, disclose quality
review records containing information relating to that health care entity to one or
more health care entities, quality review entities, or public reporting entities, but the
public reporting entity may make the disclosure only if the public reportihg entity
receives written authorization from that health care entity before making the
disclosure@?/unless that health care entity has made a specific written waiver of its
right to authorize such a disclosure.

(END OF INSERT 10-17)
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I have been working on improving the organization of the draft to facilitate
comprehension. This version reorganizes the provisions related to confidentiality and
disclosure of quality review records, removes some the redundancies in those
provisions, and places the immunity provision first so that it stands alone more than
before. In many respects, the separation in current law of the two concepts into two

separate sections makes sense.

Pamela J. Kahler

Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: pamkahler@legis.state.wi.us
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN ACT to repeal 146.37; to amend 146.55 (7), 187.33 (3) (a) 5., 187.43 (3) (a)
5., 655.27 (1m) (title), 655.27 (1m) (b), 655.27 (5) (a) 1. and 655.27 (5) (a) 2; and
to repeal and recreate 146.38 of the statutes; relating to: health care quality

review.

Analysis by the Legislative Refefence Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTIOﬁ 1. 146.37 of the statutes is repealed.

SECTION 2. 146.38 of the statutes is repealed and recreated to read:

146.38 Health care quality review; confidentiality of information;
immunity. (1) DEFINITIONS. In this section: |

(a) 4Adverse quality review action” means any action or recommendation based
on quality review activity or anticipated quality review activity to reduce, restrict,

suspend, deny, revoke, or fail to renew any of the following:
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1. A health care entity’s mer_nbership, clinical privileges, clinical practice

authority, or professional certification in a hospital, medical staff, or other health

care entity.
‘2. Ahealth c-are entity’s participation on' a provider panel.
3. A health care entity’s accreditation, licensure, or certification.
(b) “Health care entity” means any of thé following:
1. A health care provider.
2. A persoh that provides or arranges for health care services, including mental

health services.

3. A person that furnishes the services of health care providers to another

health care entity.

#»+NOTE: I changed this definition to say “means” rather than “includes.” Is this
okay? Generally, when “includes” is used in a definition instead of and without “means,”
the examples given are those that one might not normally consider to be examples of the
defined term. ' :

() “Health care provider” has the meaning given in s. 146.81 (1).
" (d) “Public reporting activity” means receiving, aggregating, or organizing
Quality review records, patiént information, or health care data’of one or more health

care entities or quality review entities if a purpose of such activity includes any of

the following:

1. Presenting, at some contemplated time in the future, the received,

aggregated, or organized items to health care entities, quality review entities,

consumers, purchasers, businesses, or the general public to inform health cafe

entities, quality review entities, consumers, purchasers, businesses, or the general-

public about the quaﬂity, cost, utilization, or safety of health care.

w«NOTE: In the interest of shortening and simplification, are “consumers” and
“purchasers” the same thing? Could “general public” cover both of those terms? Also, do
you mean “consumers” and “purchasers” of health care?
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2. PreSenting; ét some contempiated time in the future, the received,
aggregated, or organized items to one or more other public reporting enﬁtieé.
(e) “Pyblic reporting document” means a document, report, or any ofher
commumcatmn contmmng aggregated or reorgamzed quality review records,
patlent mformatmn, or health care data of one or more health care entities or quality

review entities that is with proper authority presented and communicated to the

general public for the purpose of informing patients about the quality, cost,

utlhzatlon, or safety of health care.

(f) “Public reporting entltf’ means a person that undertakes pubhc reporting
bact1v1ty. |
&) “Quélity review activity” means any monitoring of, or study, review,
evaluation, investigation, recommendation, action, or process relating to, one or

more health care entities that is conducted for any of the following purposes:

+++NOTE: Since “action, or process relating to” is so broad, could those terms take
the place of all of the rest of the terms?

1. To maintain or improve the quality of care or those services having an impact

on care.
2. To reduce morbidity or mortality.

3. To pursue or enforce or improve standards of qualification, competence,

conduct, or performance.

4. To maintain or improve the appropriate or cost—effective use of health care

services and resources.

5. To comply (determine compliance????) with applicable legal, ethical, or |

behavioral standards.
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6. To comply (determine compliance????) with credentialing, accreditation, or
regulatory activities, requirements, or standards, including periodic performance
review and related activities by the Joint Commission on Accreditation of Healthcare .

Organizations.

«++NOTE: Should subds. 5. and 6. be “to determine compliance with” insfead 6f “to
comply with™ It seems to me that the entity that performs quality review activities would
want to determine whether the health care entity is complying with the requirements.

7 To credential, or approve the credentialing of, health care entities. -
8. To address the health ,9?,??"?‘,’,@”‘39 of individuals who are health care
entities.
9. To measure progress toward or compliance with goals and standards used
to further the foregoing criteria, such as through quality improvement studies,

niorbidity and mortality studies, or utilization management studies.

»++NOTE: By the phrase “foregoing criteria,” do you mean any of subds. 1.t0 8.7
If so, would it be possible to specify the applicable subdivision numbers rather than using
the phrase “foregoing criteria™

10. To aggregate or organize quélity review records, patient information, or
health care data. |

(h) “Quality review entity” means any of the following: ,

1. A person, including a depai'tment or committee, that is given responsibility
by a health care entity or quality review entity for conducting quality review éctivity.

2. A person with which a health care entity or quality review entity contracts
or arranges td perform or assist in performing quality review activity.

3. Joint committees of 2 or more health care entities or quality reviéwkentitries '
when performing quality review activity.

!
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4. A peréon that performs quality review activity for or with respect to a health

care entity that is the subject of the quality review activity, including an

~ accreditation entity, Iicensing entity, or regulatory entity.

#»+++NOTE: “A person that performs quality review activity for or with respect to a
health care entity that is the subject of the quality review activity” covers all of the
definitions included in this paragraph and is tautological. “Any person that performs or
assists in performing quality review activity”; could take the place of subds. 1. to 6.

5. The governing body and committees of the governing body of a health care

‘ entity when engaging in quality review activity.

6. The officers, directors, employees, membérs, agents, consultants, attorneys,
and staff bf a quality review entity when engaging or assisting in quality review
activity. |

+++NOTE: Is this subdivision redundant to subd. 2.7

(i) 1. Except as provided in subd. 2., “quality review records” means any
medium  used for communication, including oral communication, whether in
statistical form or otherwise, minutes, files, notes, records, reports, statements, -
memoranda, data baées, proceedings, findings, work product, images, or any other
records that are:

a. Collected or developed by a health care entity for the purpose of reporting '

* to a quality review entity for quality review activity;

b. Repbrted to a quality review entity for quality review activity;

c. Requested by a quality review entity, including the contents of ‘the request,
for quality review activity;

d. Reported to a health care entity by a quality review entity for quality review
activity; ‘

e. Collected or developed by a quality review entity for quality review activity;

f. Reported among quality review entities after obtaining authorization;
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g. Received by a public reporting entity;

h. A product of public reporting acﬁivity; or

i.. Information related to oversight, monitoring, corrective actions, or other.
activities taken in ‘re'sponse to quality revieW activity.

“Quality review records” does not include any of the following:

a. Records mamtamed by or for a health care entity for the partlcular purpose
of diagnosing, treating, or documentmg the care prov1ded to an individual patlent
and available from a source other than a quality review entity. |

b. Public reporting documents. |

(2) IMMUNITY FOR ACTS OR OMISSIONS. (a) Any person acting in good faith that
participates in quality review activity shall not be liable in damages as é result of any
act or omission by the person in the course of the quality review activity. Acts or
omissions to which this subsectmn applies include acts or omissions by quahty
review entities in censuring, reprimanding, limiting or revoking hospital staff
privileges, notifying the medical éxamixﬁng board or podiatrists affiliated
credentialing board under s. 50.36, or taking any other disciplinary action against

a health care entity.

«++NOTE: Does this subsection apply to unauthorized disclosures of records under
sub. (3)?

(b) The good faith of any person specified in par. (a) shall be presumed in ény ‘
civil action. Any person who asserts that a person has not acted in good faith has the .
burden of proving that assertion by clear and convincing evidence. |

(¢) In determiang whether a person has acted in good faith under par. (a), the
court shall consider whether the person has sought to prevent the health care entity

that is the subject of the quality review activity or its counsel from examining the
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‘documents and records used in the quality review activity, from presenting

witnesses, establishing pertinent facts and circumstances, questioning or refuting

testimony or evidence, or confronting and cross—examining adverse witnesses, or

from receiving a copy of the final report of recommendation 'of the quality review

entity.
(d) Any person that reports information to a public reporting entity shall not

" be liable in damages as a result of any act or omission by the person in the course of

the reporting.

++NOTE: Is good faith required for the immunity under this paragraph?

' (3) QUALITY REVIEW RECORDS. (a) Conﬁdentiality. 1. Except as provided in subd.

4., all quality review records are privileged and conﬁdehtial and are nbt subject to

discovery, subpoena, or bther means of legal compulsion for their release to any

person,  and are not admissible as evidence in any judicial or administrative

proceeding. A state regulatory, licensing, or certifying body or a state agency may '

not compel the disclosure of or access to quality review ‘records. Informétion
contéined in quality review recoi'ds is not admissible or diséoverable.

2. Quélity review records or summaries are not public records subject to subch.

II of ch. 19. No person that receives quality review records or summariesvof the

records under this subsection may further disclose the records unless otherwise

authorized to do So under par. (b).

+++NOTE: Should this say “unless otherwise authorized or required to dosounder .
par. (b)or (c)”? | ‘

3. Except as provided in subd. 4., the protections under this paragraph apply
in any judicial or administrative proceeding. The protections afforded to quality

review records under this paragraph are not waived or destroyed by any disclosure,
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whether authorized or unauthorized, of quality review records to any person,
including any disclosure under par. (b) ‘or (e). | _

4. Subdivision 1. does not apply in "any state or federal judicial or.
admlmstratlve proceedmg in which a health care entity contests an adverse quality
review actlon against the health care entlty by a quahty review entlty, but the
discovery, use, and introduction of quality review records in such a proceeding does
not constitute a waiver of subd. 1. or 2. with respect to any subsequent publication,
release; use; discovery, subpoena or other means of legal compulsioh, or admissibility
of the records.

(b) Permitted disclosure. 1. Subject to par. (d) 1., a quality review entity may,
but unless par. (¢) 1. or 2. applies is not required to, disclose quality review records
to any person for purposes of quality review activity or public reporting activity.

2. Subject topar.(d) 1., a qﬁality review entity may, but unless par. (c) 2. applies
is not required to, furnish quality review records, summaries, or information to, or
actasa witnéss and furnish testimony before, quality review entities, state or federal
governmental agencies, or national accrediting bodies. ;

3. 'Quality review records that are not related to adverse quaJity review action
may be, but unless par. (c) 1. or 2. appiies are nbt required to be, disclosed by a qﬁality
review entity to the health care entity that is the subject of the qua]ity‘ review actiyity
contained in the quality review record. ’ |

(¢) Required disclosure. 1. When a quality review entity gives a health care
entlty notice stating that an adverse quality review action is proposed to be taken.
against the health c?re entity, the quality review entity shall, upon request, disclose
to the affected health care entity and, if requested, to the health care entity’s

attorneys, agents, or representatives the quality review records relating to the
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~ adverse quality review action that are possessed by the quality review entity

conducting the adverse quality review action. At any time prior to such a notice a

~ quality review entity may, but is not required to, disclose to the affected health care |

entity and its attorneys, agents, or representatives any or all of the quality review
records relating to the adverse quality review action that are possessed by the quality
review entity conducting the adverse quaﬁty review action.

2. Aperson authorized to disclose quality review records under this subsection

“—shall disclose in an authorized manner those quality review records that the person

reasonably believes are specifically required by Wisconsin or federal law to be

-disclosed by that pérson.

«+=NOTE: Does this mean that, if there is a state or federal law that is in confliet
with par. (a), the other law always has priority?

(d) Authorization needed for permitted disclosure. 1. If a quality review entity
has been formed by or has a contract or arrangement with a health care entity to’
perform quality review activity, the quality re{riew entity must receive written
authorization from that health care entity before makmg a disclosure that is
permitted under this subsection unless the health care entity has made a specific
written waiver of its right to authorize such disclosures.

2. If é‘public reporting entity has been formed by or has a contract ‘of
arrangement with a health care entity to perform public reporting activitjr,.the public
reporting entity may, but unless par. (c) 2. applies is not required to, disclose quaiity
review records containing information relating to that health care entity to one or
more health care entities, quality review entities, or public reporting entities, but the
public reporting entity may make the disclosure only if the public reporting entity

receives written authorization from that health care entity before making the
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disclosure unless that health care entity has made a specific written waiver of ii‘ts
right to authorize such a disclosure. | |

SECTION 3. 146.55 (7) of the statutes is amended to read:

146.55 (7) INSURANCE A physician who participates in an emergency medical
services program under this section or as reqmred under s. 146.50 sha]l purchase
health care liability insurance in compliance with subch. III of ch. 655, except for

those acts or omissions of a physician who, as a mechcal director, reviews the

sooéqmm.c-c.o.mu

performance of emergency medical technicians or ambulance service prowders—as

»»+NOTE: Because of the changes to ss. 146.37 and 146.38, I suspect that you will
want to make a mere substantial change to s. 146.55 (7).

SECTION 4. 187.33 (8) (a) 5. of the statutes is amended to read:

187.33 (8) (a) 5. Proceedings based upon a cause of action for which the -
volunteer is immune from liability under s. 146.31 (2) and (3), 14637 146.38 (2),
895.44, 895.48, 895.482, 895.51, or 895.52. |

SECTION 5. 187.43 (3) (a) 5. of the statutes is amended to read:

187.43 (8) (a) 5. Proceedings based upoﬁ a cause of action for which the
volunteer is immune from liability under s. 146.31 (2) and (3), 146.37 146.38 (2),
895.44, 895.48, 895.482, 895.51, or 895.52.

SECTION 6. 655.27 (1m) (title) of the statutes is amended to read:

655.27 (1m) (title) PEER QUALITY REVIEW ACTIVITIES.

’SECTION 7. 655.27 (1m) (b) of the statutes is amended to read:

655.27 (1m) (bP A health care provider who engages in the-activities-deseribed
in-s-146.37-(1g)-and (3) quality review activities, as defined in s. 146.138 ( 1) (g), shall

be liable for not more than the limits expressed under s. 655.23 (4) or the maximum
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Tliability limit for Which the health care provider is insured, whichever limit is
greater, if he or she is found to be liable under s. 146-37 146.38, and the fund shall

~ pay the eXcess amount, unless the health care provider is found not to have acted in |

- good faith durmg those activities and the failure to act in ‘good faith is found by the

tner of fact, by clear and convincing evxdence, to be both mahcmus and intentional.
SECTION 8. 655 27 (5) (a) 1. of the statutes is amended to read:

655.27 (5) (a) 1. Any person may file a claim for damages arising out of the

~rendering of medical care-or services or participation in-peer quality review activities

’under s. 446-31 146.38 within this state against a health care provider or an
employee of a health care provider. A.pefson filing a claim may recover from the fund -
only if the health care provider or the employee of the health care pmﬁder has
cbverage under the fund, the fund is named as a party in the action, and the action '
against the fund is commenced ﬁthih the same time limitation within which the
action against the health care provider or employee of the health care provider must -
be commenced. |

SECTION 9. 655.27 (5) (a) 2. of the statutes is aﬁended to read:

655.27 (5) (a) 2. Any person may file an action for damages arising out of the
rendering of medical care or services or participation in-peer _qggl_ltﬂ review activities

under s. 146.37 146.38 outside this state against a health care provider or an

employee of a health care provider. A person filing an action may recover from the
fund only if the health care provider or the employee of the health care provider has
‘coverage under the fund, the fund is named as a party in the action, and the action
against the fund is commenced within the same time limitation within which the
action against the health care provider or employee of the health care provider must

be commenced. If the rules of procedure of the jurisdiction in which the action is
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brought do not permlt naming the fund as a party, the person ﬁlmg the action may
recover from the fund only if the health care provxder or the employee of the health
care provider has coverage under the fund and the fund is notified of the action ,
within 60 days of service of process on the health care provider or the employee of the
health care provider. ri‘he board of governors may extend this time hm1t if it finds
that enforcement of the time limit would be pfejudiéial to the purposes of the fund

and would benefit neither insureds nor claimants.
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