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certain building contractorss

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 101.148 of the statutes is created to read:

101.148 Contractor notices. (1) DEFINITIONS. In this section:

(a) “Building” means any structure that is an improvement to land and that is
intended for use as a dwelling.

(b) “Claimant” has the meaning given in s. 895.07 (1) (c).

(c) “Contractor” means a person @f enters into a contract with a potential
claimant to construct a building on the potential claimant’s land, to complete a

remodeling project on a building on the potential claimant’s land, or to complete a
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remodeling project on the potential clalmant s modular home. “Contractor” includes
a subcontractor.

(e) “Remodel” does not include maintenance and repair work.
° (2) NOTICE REQUIRED AT TIME OF CONTRACTING. (a) Upon entering into a contract
to construct a building, to complete a remodeling project on a building, or to complete
a remodeling project on a modular home, the contractor shall give the potential

claimant, if any, a notice worded substantially as follows:

NOTICE CONCERNING CONSTRUCTION

,f@g & »g %éﬂj P vnvzlém

DEFECTS \“& as pha H 5%{«?5{

Wisconsin law contains important requirements you must follow before you

» ’!ée}'

may file a lawsuit for defective construction against/the contractor who constructed
your building or completed your remodeling project/s For example, section 895.07 (2)
and (3) of the Wisconsin statutes requires you to deliver to the contractor a written
notice of any construction conditions you allege a/r;gglefert,ye before-you file- T

your-
(07 window? dooreoncred® or oS phali
lawsuit, and you must provide your contractor/t hEE”(')"fi‘p‘b“?f“w mty to make an offer to— 3%?{35 i3
LA

repair or pay for the construction defects. You a;gjot obligated to accept any offer

s

e
made by the contracteﬁwﬁlt failure to accept a reasonable offer may limit your

%

recoverable damages.

(b) The notice required under par. (a) shall be conspicuous and in writing and
may be included within the contract between the contractor and the potential
claimant.

SECTION 2. 895.07 of the statutes is created to read

895.07 Claims against contractor 1 (1) DEFINITIONS In this section:
(a) “Action” means a civil action or an arbitration under ch. 788.

(b) “Building” has the meaning given in s. 101.148 (1) (a).
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1 (¢) “Claimant” means a homeownroher than a developer or builder, who
@ asserts a claim against a contractong a construction defect.
3 (d) “Construction defect” has the meaning assigned by a written, express
4 warranty provided by the contractor or, if no such meaning is assigned by warranty,
5 means a deficiency in the specifications, planning, supervision, construction, or
6 remodeling of a building or in the remodeling of a modular home that results from
7 any of the following:
8 1. Defective material.
9 2. Violation of applicable building codes.
10 3. Failure to follow accepted trade standards for workmanlike construction.
/@ (e) “Contractor” means a person m‘ enters into a contract with a potential
12 claimant to construct a building or to complete a remodeling project on a building.
13 (g) “Serve” or “service” means personal service or delivery by certified mail,
14 return receipt requested, to the last—-known address of the addressee.
15 (2) Acryos AL WITHOUT PREJUDICE. Before filing an action against-a— —,

(o7 2 ey Cor sepfle)
@ con’cractozﬁor a constructign defect, the claimant shall serve the contractmj\?vi-tha_/

18 general nature of the construcn defect. If the claimant files an action but fails to
19 serve the notice of claim, the co&k{c shall dismiss the action without prejudice, and
20 the action may not be refiled until ;%e claimant has complied with the requirements

21 of this subsection.
(3) NOTICE AND OPPORTUNITY T®, REPAIR. (a) No later than 90 days before

initiating an action against a contractor under this section, the claimant shall serve

written notice of claim under sub. (2) on the contractog e ntice of claim shall state

25 that the claimant asserts a construction defect claim or claims and is providing notice
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under this paragraph. The notice of claim shall describe the claim or claims in

sufficient detail to explain the nature of the alleged construction defect and the »

construction defect. The claimant must provide to the coxltractor all
Knowa o possessed by tre gClaimantd /v 7
‘ampig; expert reports, photographs, electronic mail, and Videotapes

results of
that depict the nature and cause of the construction defect. Evidence that the
claimant withholds may not be used later in an actign under this section. In addition,
the claimant shall provide to the contracto%any evidence discoverable under ch. 804
that depicts the nature and cause of the construction defect, including expert reports,
photographs, and videotapes. If the claimant fails to provide the evidence then the

claimant may not introduce any such evidence in an action under this section.

(b) Within 1 30 da

§ _— "
contractor/ hat as rel egjﬁzeiig y

after the claimant serves notice of claim under par. (a), each

e notice of claim may serve on the claimant, and on

P\<

any other contractor/'({}fat %has recelééﬂ%\notlce of claim, a written response to the

/ ;
claim or claims thatf eltlgfer offers" ‘to settle ‘the claim by monetary payment, the

S,
S

making of repan’s or a I{comblnatlon of both w;\%m{ti inspection, or proposes to
inspect the buﬂdfng tha ; is the subject of théclalm ‘\X

é) If the cgantractozi'gwh lly rejects the 1alm an Wﬂl ne;th:l\reiiiedy the alleged
construction d;éfect nor settle the clai? or does not resp(“md to the cla\i’mant’s notice
of claim Wlthﬂ;’l the time under par. (b), the claimant may bnng\a{l action ag<1nst the

f \

contractog{ for the claims described in the notice of claim Wlthout\ further \r;otlce

except as otherwise provided under applicable law.
e

(g) If the claimant rejects a settlement offer made by the cont

claimant shall provide written notice of the claimant’ mn to the contractoriand,
(fé S &A,?ﬁ i"};s 3 7

if represented by legal counsel, the contractor’s/a ~The notice shall include the

specific factual and, if known, legal reasons for the claimant’s rejection of the
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contractor’s poal or offer. If the claimant believes that the settlement offer omits
reference to any portion of the claim, or was unreasonable, the claimant shall in its
written notice include those items that the claimant believes were omitted and set
forth in detail all reasons why the claimant believes the settlement offer is
unreasonable. In any subsequent action in which the claimant asserts that the

settlement offer was unreasonable, the claimant may not raise any reasons that were

G e ’9"3 2y
&

not included in its response to the contractor.

¢
(@) If a proposal for inspection is mad r par. (b), the claimant shall;-with In
® oS u,ﬁ«:f)f (£ 4 s S LLegs

. “YTF
al, provide the contractogan nts,

30 days of receiving the contractor’ sl(pro
experts, and consultants prompt and complete access to the building to inspect the
building, document any alleged construction defects, and perform any testing

required to evaluate fully the nature, extent, and cause of the claimed construction

defects and the nature and extent of any repairs or replacements that may-}

necessary to remedy them. If dest @edm»th@wegntpagtor 'shaf]

task (o d“‘ﬁ' é«z e Commecamenf of
the claimantiadvance notice of the testingjand shall; after compleé on

eturn the building to its pre—testing condition. If any inspection or tg

i ,;

the nature, cause, and extent of the construction defect, the contracto;/éhay/ }Jrovide
notice to the claimant, of the need for the additional testing and the cl/%ﬁflant shall
provide access under this paragraph. If a claim is asserted on beljf}}f;gf the owners
of multiple buﬂdmgs r multiple owners of units within a I?}Mf/ amily complex, then
the ccntractohll e entitled to inspect each of the buil fg;gs or units. The claimant
shall either provide/a specific day for ?peﬁns;ji;on upon reasonable notice for an

inspection or require the contractor((o/ request in writing a day, at least 3 days before

&

o s e,

the inispection. ‘ —
w‘\s

\74%%5 all p&Sos o whoen a nobec clarn ho )

- becn Served —

‘5\'%“
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(or SfTH
5 ,

(E) Within 14 days following completion of the inspection and receipt of all
testing results under par. (¢), the contractor/may serve on the claimant any of the
following:

1. A written offer to remedy fully or partially the construction defect at no cost
to the claimant. The offer shall include a description of any additional construction
necessary to remedy the construction defect and an anticipated timetable for the
completion of the construction.

2. A written offer to settle the claim by monetary payment.

3. A written offer including a combination of repalrsand monetary payment.

4. A written statement that the contractof Wlllnot proceed further to remedy

the construction defect. ///”? g
(e S

h -
@ Ifa claiﬁla ~accepts a contractor’s/o made under par. z;) and the

contractor does not r’ O%Ed to make the

onetary payment or remedy the

construction defect wi hn tﬁéagreed f‘ 1 table the claimant may bring an action

against the contractor fo the cladescrlbed Me notlce of claim without further
‘x

notice, except as othe 'eprov1ded by\agghcable law e claimant may also file

|

the contractor’ offer and ¢laimant’s acceptan\ékii the offer a\i\?cceptance creates

a rebuttable presumption|that a binding and vali settlement agreément has been
createfl and should be enforced by the court.
(%) If a claimant r?ceives a written statement that the contractor
proceed further to remedy the construction defect, the claimant may bring an action
against the contractoi'(fbr the claim described in the notice of claim without further
notice, except as otherwise provided by applicable law. \
(i) If the claimant rejects the offer made by the contractor}to remedy the

f
construction defect or to settle the claim by monetary payment or a combination of
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rve written notice of the claimant’s rejection on the
R

I 4
contractory The notice shall include\the specific factual a%f known, legal reasons

[ \ (o< Syl
for the claimant’s rejecjfioﬁ of the C(\i{ltractor’%{% er. It ﬁ?&\claimant believes the

contractor’s/Settlemen oﬁer lS unreas\bggable, the claimam§ sl%all set forth in detail

e

all reasons why the the élaimgant believeg‘{he settlement offer is unreasonable. In
‘ \ i

i nﬁn thch the claiman;\a‘gg,erts that the settlement offer was

£ .

/ { . .
unreasonable, the/claimant ngéay not raise any new reasons unless the claimant later
discovers significant/information. “\\\

'y 7] N

(3) UpQX{ receif)t of a claimant’s rejection and the reasons fb%;’e}:{e rejection, the

contractox{may, within 15 days of receiving the rejection, make a sdppleﬁten\tal offer
i

of repair or monetary payment to the claimant. v \

L \
(k) If the Qlaimant rejects the supplemental offer mzﬂde by th%Lcontractor to

S

remedy the conétruction defect or to settle the claim by monetary payment or a

combination oﬁ each, the claimant shall serve written notice of ‘é‘;e claimant’s

£

rejection on tljie contractcié The notice shall include the? specific factual and, if

known, legal ;[easons for the claimant’s rejection of the cc}ntractor’ supplemental
/ /

settlement offger. If the claimant believes the contractor’sjsupplemental settlement

/
offer is unre?sonable, the claimant shall set forth in detail all reasons why the

H

[
claimant believes the supplemental settlement offer is unreasonable. In any
f

|
subsequent gaction in which the claimant asserts that the settlement offer was

unreasonabie, the claimant may not raise any reasons that were not included in its

response to the contractog)

e

L=

g
(I }f a claimant rejects a reasonable offer, including any reasonable
supplemen;ftal offer, made as provided under this subsection or does not permit the

contractor| to repair the construction defect pursuant to an accepted offer of

A1
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SECTION 2
settlement, the claimant may not recover an amount in excess of the fair market
value of the offer of settlement, or the actual cost of the repairs made, whichever is
less, or the amount of a monetary offer of settlement. For purposes of this paragraph,
the trier of fact shall determine the reasonableness of an offer of settlement. If the
claimant has rejected a reasonable offer, including any reasonable supplemental
offer, and any other law allows the claimant to recover costs and attorney fees, then
the claimant may recover no costs or attorney fees incurred after the date of its

rejection. {/,, Suff!
(é;) A claimant accepting the offer of the con 1

defect shall do so by serving the contractor{with a writtenn Gtice of cceptance within

A

a reasonable period of time after receipt of the-

H

tractor’ ettle{nent er, but no

(g) If a claimant accepts a contractor’s(off 0 T ' ’constructio defect
described in a notice of claim, the claimant shall provide 1}1'{,8 contractor/and its
agents, experts, and consultants prompt and unfetter:}aé:ess to the building to
perform and complete the construction by the time}a le stated in the settlement
offer. /

(?) If, during the pendency of the notice] inspection, offer, acceptance, or repair
process, an applicable limitations period’would otherwise expire, the claimant may
file an action against the contracto¥, but the action shall be immediately abated
pending completion of the notice of claim process described in this section. This
paragraph shall not be construed to revive a statute of limitations period that has
expired before the date on which a claimant’s written notice of claim is served or

extend any applicable statute of repose.
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1 (p) After the sending of the initial notice of claim, a claimant and a contractor }

2 may, by written mutual agreement, alter the procedure for the notice of claim process

3 described in this sectlon

| & sue
4/ 4) CONTRACTORH\IOT LIABLE FOR CERTAIN DAMAGES.In an-action relating to a
{ ge Saf 9)?

5 building involving a construction defect, a contractors liable for damages

6 involving or caused by any of the following:

7 (a) Normal shrinkage due to drying or settlement of construction components

8 within the tolerance of building standards.

9 (b) The contractor’s reliance on written information relating to the building
10 that was obtained from official government records or provided by a government
11 entity.

12 (¢) Any construction defect known by or disclosed to a claimant in writing before

13 his or her purchase of the building.

14 (d) Any construction defect in a building that is purchased in “as is” condition.
15 (e) If the claimant is not the first owner of the building, any construction defect
16 known by the claimant or that could have been discovered by the claimant through
17 the exercise of reasonable diligence before the claimant’s purchase of the building.
18 () Refusal of anyone to allow the contractor or the contractor’s agents to
19 perform their warranty service work.

©

A construction defect that is discovered after a claimant has provided a contractor [

(?) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND OPPORTUNITY TO REPAIR.

22

with the initial claim notice may not be alleged in an action until the claimant has

23 given the contractor who performed the original construction written notice of the

24 new claim regardmg the alleged new construction defect based on the claimant’s

&0,
Ay imad and a any ﬁgﬁj‘i‘%

) rearnd oy S

Subjech hohes wade, tnis Sechon s brwad & 7«

ANy Supplier warranhy dHermS gdecfn jaing to produds ocServices <£&€’T§
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most current records. The contractm;( i
of the new claim in the manner provid éd in 4ub. ‘3).

laimg;a’t accﬂéts an offer made in compliance with
y;
j/ /

this section and the contracto ulﬁl}gthe er in compliance with this section, the

1
@ (@) RELEASE; INSURANCE. If

&

claimant is barred from br’ingyxﬁél action for the claim described in the notice of

claim and the contractorﬁg;)r i

repairs or the monetary payment as if the claimant had recovered a judgment

Surance purposes, legally obligated to make the

against the contracto’in the amount of the cost of the repairs or the amount of the

A
A

monetary payment.

@ (%) ACTION OF ASSOCIATIONS. (a) In this subsection, “association” means a
homeowner’s association, condominium association under s. 703.02 (1Im), unit
owner’s association, or a nonprofit corporation created to own and operate portion‘s
of a planned community that may assess unit owners for the costs incurred in the
performance of the association’s obligations.

(b) A person may not provide or offer to provide anything of value, directly or
indirectly, to a property manager of an association or to a member or officer of an
association to induce the property manager, member, or officer to encourége the
association to file or discourage the association from filing a claim for damages
arising from a construction defect.

(c) A property manager retained by an association or a member or officer of an
assoclation may not accept anything of value, directly or indirectly, in exchange for
encouraging to file or discouraging from filing a claim for damages on behalf of the
association arising from a construction defect. i{% é

(d) A person who knowingly violates par. (b) or g) is guilty of a misdemeanor.
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(e) An association may bring an action against a contracto coer damages
resulting from construction defects in any of the common elements or limited
common elements of a condominium, as defined in s. 703.02 (2) and (10). Such an
action may be maintained only after all of the following occur:

1. The association first obtains the written approval of each unit’s owner whose
interest in the common elements or limited common elements will be subject of the
action.

2. Avote is held of the units’ owners to which at least a majority of the votes
of the members of the association are allocated.

3. The full board of directors of the association and the contractor have met in
person and conferred in a good faith attempt to resolve the association’s claim, or the
contractor has definitively declined or ignored the requests to meet with the board
of directors of the association.

4. The association has otherwise satisfied all of the pre—action requirements
for a claimant to commence an action as set forth in this section.

(f) At least 3 business days in advance of any vote to commence an action by
an association to recover damages resulting from construction defects in any of the
common elements or limited common elements of a condominium, the attorney
representing the association shall provide to each unit’s owner a written statement
that includes, in reasonable detail all of the following:

1. The construction defects and damages or injuries to the common elements
or limited common elements.

2. The cause of the construction defects, if the cause is known.

3. The nature and the extent that is known of the damage or injury resulting

from the construction defects.
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4. The location of each construction defect within the common elements or
limited common elements, if known.

5. A reasonable estimate of the cost of the action, including reasonable attorney
fees and costs, expert fees, and the costs of testing.

6. All disclosure that the unit owner is required to make upon the sale of the
unit.

(g) An association or an attorney for an association may not employ a person
to perform destructive tests to determine any damage or injury to a unit, common
element, or limited common element caused by a construction defect unless all of the
following are true:

1. The person has expertise in the testing.

2. The association has obtained the prior written approval of each unit’s owner
whose unit or interest in the common element or limited common element will be
affected by the testing.

3. The person performing the tests has provided a written schedule for repairs.

4. The person performing the tests is required to repair all damage resulting
from the tests in accordance with state laws and applicable local ordinances.

5. The association or the person so employed obtains all permits required to
conduct the tests and to repair any damage resulting from the tests.

6. Reasonable prior notice and opportunity to observe the tests is given to the
contractonshom an action may be brought as a result of the tests.

(h) An association may commence an action only upon a vote or written
agreement of the owners of the units to which at least a majority of the votes of the
members of the association are allocated. In such a case, the association shall

provide written notice to the owner of each unit of the meeting at which the
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SECTION 2

commencement of an action is to be considered or action is to be taken at least 21
calendar days before the meeting.

(i) The board of directors of an association may, without giving notice to the
units’ owners, employ a contractor and other persons necessary to make immediate
repairs to a unit or common element within the condominium as are required to

protect the health safety, and welfare of the units’ owners.

§ 4

ctlon not apply to a W@gtor S
/ ff’

eek ntriwem nity, orvery %galnst ﬂa#éuppher or deliskgh |
) |
\Eﬂesml for g/eﬁlm made against a contractor or by claimant. //

SEcCTION 3. Effective date.

(1) This act first applies to actions commenced on the effective date of this
subsection.

(END)
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DRAFTER’S NOTE LRB-2307/P3dn
FROM THE MJL:wlj:rs
LEGISLATIVE REFERENCE BUREAU

August 10, 2005

Please note that there were a number of instances where the word “supplier” was
inadvertently omitted and some instances where it appeared to be omitted
intentionally. If the intent is to subject suppliers, to the same requirements as
contractors, then the bill should be redrafted to incorporate the definition of supplier
in the definition of contractor.

Madelon J. Lief
Senior Legislative Attorney
Phone: (608) 267-7380



Wisconsin Window and Door Manufacturers Coalition
Modifications to LRB-2307/P3
Notice and Opportunity to Repair Legislation

August 15, 2005

(Note: This list of modifications was developed jointly by the WWDMC and the
Wisconsin Builders Association after review of LRB-2307/P3. In some cases,
explanatory notes about the specific changes are provided in italics.)

Summary

These changes are intended to accompiish the foliowing:

1.

Provide that contractors and window and door manufacturers must receive notice of

alleged defects and have an opportunity to repair them before:

a. Any suit is filed by a building owner against a contractor or a window and door
manufacturer.

b. Any contribution for damages is sought by a contractor against a window and
door manufacturer after a claim has been filed against the contractor.

Provide that the notice and opportunity to repair process for window and door

suppliers works as follows: ,

a. If a homeowner has a claim regarding a construction defect, the homeowner
must notify the contractor. The contractor can then offer to repair the defect.

b. If the contractor believes a window and door supplier has part or all of the

responsibility for the defect and wants to seek contribution from the supplier, the

contractor must notify the supplier and give it an opportunity to repair.

The supplier must send any offer to repair or provide other remedies to the

contractor (not directly to the homeowner).

d. The contractor must forward any supplier offer to repair to the homeowner.

e. The contractor and the supplier must coordinate responses to the homeowner as
much as possible.

o

Provide that window and door suppliers are the only types of suppliers which are
covered by the NOR process.

Provide that contribution can be sought by contractors from anyone other than
window and door suppliers without going through the NOR process.

Provide an exception from the NOR process in the case of a threat to human health
or safety.



Specific Changes to LRB-2307/P3 y

Delete “concrete or asphalt” at the following locations:/ y

VP. 2, lines 4, 1 ;71,8 20°21. | ;f/

Insert “or” b een “window” and “door” at the following Iocations?

P. 2, lines 4, 14] 18, 20. x

P. 2, line 22: After “damages,” insert the following: “All parties remain bound by any
applicable warranty provisions.” (Note: We want to let the consumer know that all
warranty provisions still apply.)

P. 3, line 2: After “contractors,” insert “or suppliers.” »’[ [
P. 3, line 18: After “addressee,” insert the foliowing: “(h) ‘Suppiier’ has the meaning
given in Sec. 101.148(1)(f).”

elete “or supplier” at the following locations:

D
P. 3, line 21. /
P. 4, lines 17 and,18.
P. 5, lines 3@5% 1@/tWIe/ y
P. 6, lines
P.7
P.8
P.9

li
i v
, lines ?&/{7( 16/17 18 and 24.
, lines 1 and 24
, lines and§6

P. 4, line 16: After “par. (a)” insert “or within 45 days if the contractor makes a claim for
contribution from a supplier.” (Note: The 45 day provision allows a contractor to
receive a supplier’s offer to repair before the contractor responds to the claimant in
cases where contribution from suppliers is sought.)

P. 4, line 19: After “claim,” insert “and on any supplier that has received a claim for ¥
contribution under sub. (10).”

P. 4, line 23: Delete “sub. (9)" and insert “sub. (10).” /
P. 4, line 23: Delete “the claimant and.” ‘s»/
P. 5, line 2: After “claim,” insert the following: “The contractor must forward the J

supplier's response to the claimant. The supplier and the contractor shall use their best
efforts to coordinate responses to claims and contribution claims.”

N,

/7



J
P.5, line 18: After “contractor,” insert the following: “The contractor shall forward the
claimant’s response to any supplier on whom a contribution claim has been made.”

P. 5, line 20: After “contractor,” delete “or” and insert “and any supplier on whom a g/(
contribution claim has been made.”

P. 6, lines 2 and 7: After “claim,” insert “or a contribution claim.” X&/

P. 9, line 8: After that line, insert the language to accomplish the general changes to T x
give suppliers the right to receive notices from contractors seeking contribution and /
have an opportunity to repair referred to in the “General Changes” section below. This |
language should parallel Sec. 885.07(3)(d) through (o).

P. 9, line 16: After “contractor,” insert “and a suppiier.”
H [ 3 oy i M ) ” V/
P. 10, lines 1 and 10: After “contractor’s,” insert “or supplier’s.

P. 10, line 10: After “contractor,” insert “or supplier.” /

P. 10, lines 12-13: After “any,” delete “person subject to, notice under this section” and
insert “contractor or supplier.”

P. 10, line 13: After “any,” insert “contractor or.” \/
P. 10, lines 16, 17 and 19: After “claimant,” insert “or contractor.”
P. 10, line 17: After “notice,” insert “or contribution claim.” /

P. 10, lines 16 and 18: After “contractor,” insert “or supplier.” ‘/

\// [

P. 10, line 18: After “construction,” insert “work or provided supplies.” J
P. 10, lines ;./and 24, and p. 11, line 1: After “claimant,” insert “or contractor.”

P. 13, line 25: Delete the language after “health” and replace it with “and safety of the /
units’ occupants.”

P. 14, lines 1-6: Delete those lines and insert the following: “(9) CONTRIBUTION. This
section does not apply to a contractor’s or supplier’s right to seek contribution,
indemnity or recovery against any party other than a supplier as defined in Sec.
101.148(1)(f) for a claim made against a contractor or by claimant.” (Note: We want fo
make it clear that contribution can be sought from other parties besides window and
door suppliers without going through the notice and opportunity to repair process.)



Mwhﬂjfﬁﬂhﬁam%héﬂme*mseﬂ%heffeﬂamngm
“("’!f@% CONTRIBUTION FROM.S *RS. (a) Contribution may not be sought by any
contractor against any suppher (as defmed in Sec. 101.148(1)(f) ) for a claim made
against a contractor by a claimant unless such supplier is provided with a written notice
by the contractor seeking contribution that a claim has been filed by a claimant and a
written claim for contribution is made. A contractor seeking contribution form a supplier
must serve (as defined in this act) notice of the contribution claim on the supplier from
whom contribution is sought within ten days of the contractor’s receipt of the claim. The
contribution claim shall describe the claim in sufficient detail to explain the nature of the
alleged construction defect and the results of the construction defect. The contractor
must supply to the supplier all evidence known or possessed by the contractor and all
information submitted to the contractor by the claimant. [ Insert additional language
similar to the language in Sec. 895.07(3)(a). ] The supplier on whom the contribution
claim is served shall have an opportunity to repair under the procedures set forth in Sec.
[ insert number of section and subsections that give suppliers the right to notice and an
opportunity to repair ]. Failure to obtain service within ten days on the party sought to
be bound shall bar contribution against any party not timely served. Any contractor
electing to inspect a building must provide written notice (via certified mail) of the date
and building address of the inspection (whether or not destructive testing is
contemplated) to any supplier from whom contribution will be sought such that notice is
received by the supplier sought to be bound at least ten days prior to the date of the
building inspection. Failure to provide timely notice of claim and right to inspection shall
bar any contribution claim against any supplier not provided timely notice.”

P. 14, line 7: After “contribution,” insert “from a supplier.”

/
b
P. 14, line 11: Before Section 3, or at any other suitable place, add the following
language: “(11) A homeowner may, without giving notice under this section, make
immediate repairs to a building as required to protect the health and safety of its
occupants.”

General Changes to LRB-2307/P3

1. Add language giving suppliers the right to receive notices from contractors seeking
contribution and have an opportunity to repair after they receive such notices. This
could be done by adding language after the language on p. 9, line 8 which would
parallel the sections on pages 4-9 which give contractors the opportunity to repair
when they receive notices from homeowners.

2. Add language giving homeowners the right to make immediate repairs if necessary

to protect health and safety, similar to the language on p. 13, lines 22-25.



General Notes

1. Many of the changes in this list of modifications are designed to provide that after a
supplier receives a claim for contribution from a contractor, the supplier would send
its offer to repair to the contractor, rather than directly back to the homeowner.

2. This draft will have to be reviewed to make sure that the provisions giving suppliers
the right to receive notices from contractors and have an opportunity to repair mesh
with the provisions giving contractors the right to receive notices from homeowners
and have an opportunity to repair.

For further information, contact:
Richard G. Chandler
(608) 628-0433
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1 AN ACT%6 create 101.148 and 895.07 of the statutes; relating to: claims against

2 certain building contractors.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 101.148 of the statutes is created to read:

4 101.148 Contractor notices. (1) DEFINITIONS. In this section:

5 (a) “Building” means any structure that is an improvement to land and that is
6 intended for use as a dwelling.

7 (b) “Claimant” has the meaning given in s. 895.07 (1) (c).

8 (c) “Contractor” means a person that enters into a contract with a potential
9 claimant to construct a building on the potential claimant’s land, to complete a

10 remodeling project on a building on the potential claimant’s land, or to complete a
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SECTION 1
remodeling project on the potential claimant’s modular home. “Contractor” includés
a subcontractor.

(e) “Remodel” does not include maintenance and repair work.

(f) “Supplier” means a person that supplies Windog%%%orswnw@m%pﬁﬁ%@
to a buildin%

(2) NOTICE REQUIRED AT TIME OF CONTRACTING. (a) Upon entering into a contract
to construct a building, to complete a remodeling project on a building, or to complete
a remodeling project on a modular home, the contractor shall give the potential
claimant, if any, a notice worded substantially as follows:

NOTICE CONCERNING CONSTRUCTION
DEFECTS

Wisconsin law contains important requirements you must follow before you

may file a lawsuit for defective construction against the contractor who constructed

o
your building or completed your remodeling project or against Wind()'a;{ door,,

ety

phialts suppliers; For example, section 895.07 (2) and (3) of the
Wisconsin statutes requires you to deliver to the contractor a written notice of any

construction conditions you allege are defective before you file your lawsuit, and you
o

must provide your contractor or window door,cemerete,or-asphalt. suppliers the

opportunity to make an offer to repair or pay for the construction defe(%ts. You are
oY

not obligated to accept any offer made by the contractor or windows door,coneretes

o

s@t failure to accept a reasonable offer may limit your
53> i H PR }, . i L . el RN 4 f
recoverable damagescy /" I paches are souand & o ApLICAR
(b) The notice required under par. (a) shall be conspicuous and in writing and

may be included within the contract between the contractor and the potential

claimant.

; /
£ LIGFB Al

}f:@nﬁgf




10
11

12

23
24
25

\Q& }V’W
o S

2005 — 2006 Legislature -3 - MJS@?}%&%{S%ﬁz

SECTION 2

SECTION 2. 895.07 of the statutes is created to read:
(@) gnd suppliers

895.07 Claims against contractorié (1) DEFINITIONS. In this section:

(a) “Action” means a civil action or an arbitration under ch. 788.

(b) “Building” has the meaning given in s. 101.148 (1) (a).

(c) “Claimant” means a homeowner, other than a developer or builder, who

o Supples
asserts a claim against a contractor/‘(concermng a construction defect.

(d) “Construction defect” has the meaning assigned by a written, express
warranty provided by the contractor or, if no such meaning is assigned by warranty,
means a deficiency in the specifications, planning, supervision, construction, or
remodeling of a building or in the remodeling of a modular home that results from
any of the following:

1. Defective material.

2. Violation of applicable building codes.

3. Failure to follow accepted trade standards for workmanlike construction.

(e) “Contractor” means a person that enters into a contract with a potential
claimant to construct a building or to complete a remodeling project on a building.

(g) “Serve” or “service” means personal service or delivery by certified mail,
return receipt requested, to the last—known address of the addressee.

(2) ACTION; DISMISSAL WITHOUT PREJUDICE. Before filing an action against a

contractor or supplier for a construction defect, the claimant shall serve the

lier with a notice of the claim that describes the claim in sufficient

contractor airstpp
detail to determine the general nature of the construction defect. If the claimant files
an action but fails to serve the notice of claim, the court shall dismiss the action
without prejudice, and the action may not be refiled until the claimant has complied

with the requirements of this subsection.

O i
{ &

L

"m
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(3) NOTICE AND OPPORTUNITY TO REPAIR. (a) No later than 90 days before
initiating an action against a contractor or supplier under this section, the claimant
shall serve written notice of claim under sub. (2) on the contractor. The notice of
claim shall state that the claimant asserts a construction defect claim or claims and
is providing notice under this paragraph. The notice of claim shall describe the claim

or claims in sufficient detail to explain the nature of the alleged construction defect

Shald

and the results of the construction defect. The claimant fagstiprovide to the

. 3 know' s o pasgesc e
' contractor all evidence known or possessed by the clalmant//mdudm g expert repar’rs
AR

phot()graphs electronic mail, and v1deotapes that depict the nature and cause of the B

cotlice ) _STED ; g ~oeT [M M%%
e o

tefect-Eaidengétlat/the claimant Withiolds may notb%&dlate

j igons’rr‘fw*‘au defeet}-J

%&‘g é’”ﬁuﬁ ei‘f;iﬁ S wwé w‘%"ﬁ; 5@{@«*& ; 553 M WM
11 Wder this sectlorp Inaddition, the claimant shall provide to the contractor ?
12 any evidence discoverable under ch. 804 that depicts the nature and cause of ,j;l}@«ww"“
{/fg\ construction defect, including expert reports, photographs, and Videotapes."ﬁéfm}hg)
e ly a Thin
Gﬁj séction- {, &’i’ jf@'j
/»vw\ '?{»f‘;? Leevy 3‘; & '5 gy
(16) (b) Wlthln 30 days after the claimant serves notice of claim under par. (a), each Pakes «

Clasom
@ contractor grsupplier that has received the notice of claim may serve on the Lor
ot 61,4}? &%
pplier-that has received the notice of o =

@ claimant, and on any other contractor ot gy

" , Tl iﬁff e v
@ claimff a written response to the claim or claims that either offers to settle the claim  «1 4 {if’:)
/ sue@(q

20 /monetary payment, the making of repairs, or a combination of both, without Cq}?
/
21 5{ inspection, or proposes to inspect the building that is the subject of the claim.

22 (c) Within 30 days after a supplier has received notice that a contractor is

3

24

/
oy / : S (o) , e ddas
&i}) ; seeking contribution under sub. (9% the supplier may serve the ¢lgimlant am
§ contractor with a written response that offers to settle the contribution claim by

N
/

Gz“’ﬁ on é‘gm@ §v£?/’»§2 ter med he ¢ received a Claan
Fgfgz( {:)‘i ‘N;V;&V}é‘% P, £ALa é}f d‘v« i@f‘% {{4}
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1 payment, by repair, or by both payment and repair without" 1nsp€ct10n or that fffs}'% iv
& foy © 1.5
O to inspect the building that is the subject of the contribution claim. /j g: ciﬁ; oot o

o

4
5
7

b Cla i
(d) If the contractor gisappliet wholly rejects the claim and will neither rMM _ 14
the alleged construction defect nor settle the claim, or does not respond to the
claimant’s notice of claim within the time under par. (b), the claimant may bring an

action against the contractor gt-supplier for the claims described in the notice of

claim without further notice, except as otherwise provided under applicable law.

(e) If the claimant rejects a settlement offer made by the contractor etsuppliey

attorney. The notice shall include the specific factual and, if known, legal reasons

for the claimant’s rejection of the contractor’s proposal or offer. If the claimant

believes that the settlement offer omits reference to any portion of the claim, or was

unreasonable, the claimant shall in its written notice include those items that the

claimant believes were omitted and set forth in detail all reasons why the claimant

believes the settlement offer is unreasonable. In any subsequent action in which the
1a

claimant asserts that the settlement offer was unreasonable, the claimant may not

raise any reasons that were not included in its response to the contractor. v

.

(f) If a proposal for inspection is made under par. (b), the claimant shall, within \‘\\
\

ppli ropoggl_,_g%he contractorer |

i
_on ﬁ*{f’k Bt o o jg {
its agents expe ” , and consultants prompt and complete access to the !

building to inspect the building, document any alleged construction defects, and
perform any testing required to evaluate fully the nature, extent, and cause of the
claimed construction defects and the nature and extent of any repairs or /

replacements that may be necessary to remedy them. If destructive testing is~

P,,/”"
;’ww'“ s ki S o o g/ﬁ ) - %
7}2\ ¢ Conhroc brr S g /éi ( fovrwin o The 5 iono et g ik il
% z:évf cla i

. g .
‘}“% / g e 5 Mvéﬂ—;/) er Wi Qﬁk 5%{1}1 e, L 31 A
/ ha s beenprna f’*ff’(;j |
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required, the contractor erjsupplier shall give the cla}ﬁram and all persons on whom
T

NK%“‘% .
a notice of claim/ has been served advance notice of the testing at Teast %}\WO days before

commencement of the testing and shall, after completion of the testing>*e<;urn the
N\
building to its pre—testing condition. If any inspection or testing reveals a cgigdition

3

to evaluaté‘ fully

that requires additional testing to allow the contractor or-Supplie:
the nature, cause, and extent of the construction defect, the contractor o1 su

shall provide notice to the claimant and all persons on whom a notice of claim has
been served of the need for the additional testing and the claimant shall provide
access under this paragraph. If a claim is asserted on behalf of the owners of multiple
buildings, or multiple owners of units within a multifamily complex, then the
contractor shall be entitled to inspect each of the buildings or units. The claimant
shall either provide a specific day for the inspection upon reasonable notice for an
inspection or require the contractor ar/suppliet/to request in writing a day, at least
3 days before the inspection.

(g) Within 14 days following completion of the inspection and receipt of all
testing results under par. (f), the contractor grsupplier may serve on the claimant
any of the following:

1. A written offer to remedy fully or partially the construction defect at no cost
to the claimant. The offer shall include a description of any additional construction
necessary to remedy the construction defect and an anticipated timetable for the
completion of the construction.

2. A written offer to settle the claim by monetary payment.

3. A written offer including a combination of repairs and monetary payment.

4. A written statement that the contractor will not proceed further to remedy

the construction defect.
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(h) If a claimant accepts a contractor’s of] sdpplier’s offer made under par. (g)
and the contractor grisdpplier does not proceed to make the monetary payment or

remedy the construction defect within the agreed timetable, the claimant may bring

an action against the contractorge«

claim without further notice, except as otherwise provided by applicable law. The

claimant may also file the contractor’s of supplier?

and the offer and acceptance creates a rebuttable presumption that a binding and

valid settlement agreement has been created and should be enforced by the court.
(1) If a claimant receives a written statement that the contractor grgupplier will

not proceed further to remedy the construction defect, the claimant may bring an

action against the contractor efisapplier for the claim described in the notice of claim

without further notice, except as otherwise provided by applicable law.

(j) If the claimant rejects the offer made by the contractor ay.suppl

the construction defect or
of each, the claimant shall serve written notice of the claimant’s rejection on the

contractor ot supplieiy The notice shall include the specific factual and, if known,

legal reasons for the claimant’s rejection of the contractor’s gwsupplied’s offer. If the
claimant believes the contractor’s er-suppliér’s settlement offer is unreasonable, the
claimant shall set forth in detail all reasons why the the claimant believes the
settlement offer is unreasonable. In any subsequent action in which the claimant
asserts that the settlement offer was unreasonable, the claimant may not raise any
new reasons unless the claimant later discovers significant information.

(k) Upon receipt of a claimant’s rejection and the reasons for the rejection, the
contractor off suppligr may, within 15 days of receiving the rejection, make a

supplemental offer of repair or monetary payment to the claimant.
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(L) If the claimant rejects the supplemental offer made by the contractor.gr;
Aupphier to remedy the construction defect or to settle the claim by monetary
payment or a combination of each, the claimant shall serve written notice of the
claimant’s rejection on the contractor grisuppliepy The notice shall include the
specific factual and, if known, legal reasons for the claimant’s rejection of the

contractor’s of supplie’s supplemental settlement offer. If the claimant believes the

contractor’s @f“§dpplier’s. supplemental settlement offer is unreasonable, the
claimant shall set forth in detail all reasons why the claimant believes the
supplemental settlement offer is unreasonable. In any subsequent action in which
the claimant asserts that the settlement offer was unreasonable, the claimant may
not raise any reasons that were not included in its response to the contractor.

(m) If a claimant rejects a reasonable offer, including any reasonable
supplemental offer, made as provided under this subsection or does not permit the
contractor ef to repair the construction defect pursuant to an accepted offer
of settlement, the claimant may not recover an amount in excess of the fair market
value of the offer of settlement, or the actual cost of the repairs made, whichever is
less, or the amount of a monetary offer of settlement. For purposes of this paragraph,
the trier of fact shall determine the reasonableness of an offer of settlement. If the
claimant has rejected a reasonable offer, including any reasonable supplemental
offer, and any other law allows the claimant to recover costs and attorney fees, then
the claimant may recover no costs or attorney fees incurred after the date of its
rejection.

(n) A claimant accepting the offer of the contractor o supplier to remedy a

nlierfwith a written

construction defect shall do so by serving the contractor

notice of acceptance within a reasonable period of time after receipt of the
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contractor’s gy sugplier’s settlement offer, but no later than 30 days after receipt of

the offer. If no response is served upon the contractor grgapplier within the 30-day
period, then the offer shall be deemed accepted.

(0) If a claimant accepts a contractor’s gy shyppleris offer to repair a construction
defect described in a notice of claim, the claimant shall provide the contractor.et7

supphier and its agents, experts, and consultants prompt and unfettered access to the
building to perform and complete the construction by the timetable stated in the
settlement offer.

(p) If, during the pendency of the notice, inspection, offer, acceptance, or repair
process, an applicable limitations period would otherwise expire, the claimant may
file an action against the contractor or supplier, but the action shall be immediately
abated pending completion of the notice of claim process described in this section.
This paragraph shall not be construed to revive a statute of limitations period that

has expired before the date on which a claimant’s written notice of claim is served

or extend any applicable statute of repose. {

(q) After the sending of the initial notice of claim, a claiman}@é‘a contracto
may, by written mutual agreement, alter the procedure for the notice of claim process
described in this section.

(4) CONTRACTOR OR SUPPLIER NOT LIABLE FOR CERTAIN DAMAGES. In an action
relating to a building involving a construction defect, a contractor or supplier shall
not be liable for damages involving or caused by any of the following:

(a) Normal shrinkage due to drying or settlement of construction components

within the tolerance of building standards.
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e,

(b) The contractor sjréhance oﬁ written information relating to the buﬂdmg\\“‘
that was obtained from official government records or provided by a government
entity.

(c) Any construction defect known by or disclosed to a claimant in writing before
his or her purchase of the building.

(d) Any construction defect in a building that is purchased in “as is” condition.

(e) If the claimant is not the first owner of the building, any construction defect

known by the claimant or that could have been discovered by the claimant through ;

the exercise of reasonable diligence before the clalmangswch%e of the bulldlng -/
oy g,}fg;; —
(f) Refusal of anyone to allow the contractor5 or the cont contractorif agents to
A {

perform their warranty service work.
Covtyrachvr o )Mfﬁ%ﬁé%ﬁf

(5) WARRANTY TERMS. The—ela;mallj\gnd any’/persen subjeetto-netice

a€ d{f.ﬁ.yx%ys ctoe o7
ﬁg@j}i’trm/;s bound by any supplier warranty terms pertaining to products or services

supplied to the building.
(6) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND OPPORTUNITY TO REPAIR.

A construction defect that is discovered aﬁer@({wm&e&&/@antn&m

Ay ot {aﬁ%/;@m,ﬁ s fg& four av e“(}fﬁ*{'aapf v
withybhe initial claimAllotlce 1ay not be alleged in an action until the claimant/has
hat bean grovidey [work o750 T cuptlies
o o wigded S (’% L)

given the contractor who | ed the omgmal construction/written notice o

new claim regardi gg\giw construction defect based on the claimant’s / W"@&Wﬂ
{w{”&? Cotiee ma,mg* NN

most current records. The conitractor or supplier shall have an opportunity to resolve

W&?MEW;; . &L’v{”@ A zj:? 1o,
the notice of the new clalmf n the manner pro V’i’&é‘d"“m sub. (3).

Ve

g«;’ curdea ot
(7) RELEASE; INSURANCE. If a claimant ac\‘ce‘p‘tgaﬁ‘(fffwf' made in compliance with

this section and the contractor or ‘supplier” fulﬁlls the offer in compliance with this

e

e

section, the clalman;(@ barred from bringing an action for the claim described in the

#

notice of claim and the contractor or supplier is, for insurance purposes, legally
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obligated to make the repairs or the monetary payment as if the claimant/ha

A
recovered a judgment against the contractor or supplier in the amount of the cost of
the repairs or the amount of the monetary payment.

(8) ACTION OF ASSOCIATIONS. (a) In this subsection, “association” means a
homeowner’s association, condominium association under s. 703.02 (1m), unit
owner’s association, or a nonprofit corporation created to own and operate portions
of a planned community that may assess unit owners for the costs incurred in the
performance of the association’s obligations.

(b) A person may not provide or offer to provide anything of value, directly or
indirectly, to a property manager of an association or to a member or officer of an
association to induce the property manager, member, or officer to encourage the
assoclation to file or discourage the association from filing a claim for damages
arising from a construction defect.

(c) A property manager retained by an association or a member or officer of an
association may not accept anything of value, directly or indirectly, in exchange for
encouraging to file or discouraging from filing a claim for damages on behalf of the
association arising from a construction defect.

(d) A person who knowingly violates par. (b) or (c) is guilty of a misdemeanor.

(e) An association may bring an action against a contractor to recover damages
resulting from construction defects in any of the common elements or limited
common elements of a condominium, as defined in s. 703.02 (2) and (10). Such an
action may be maintained only after all of the following occur:

1. The association first obtains the written approval of each unit’s owner whose

interest in the common elements or limited common elements will be subject of the

action.
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2. A vote is held of the units’ owners to which at least a majority of the votes
of the members of the association are allocated.

3. The full board of directors of the association and the contractor have met in
person and conferred in a good faith attempt to resolve the association’s claim, or the
contractor has definitively declined or ignored the requests to meet with the board
of directors of the association.

4. The association has otherwise satisfied all of the pre—action requirements
for a claimant to commence an action as set forth in this section.

(f) At least 3 business days in advance of any vote to commence an action by
an association to recover damages resulting from construction defects in any of the
common elements or limited common elements of a condominium, the attorney
representing the association shall provide to each unit’s owner a written statement
that includes, in reasonable detail all of the following:

1. The construction defects and damages or injuries to the common elements
or limited common elements.

2. The cause of the construction defects, if the cause is known.

3. The nature and the extent that is known of the damage or injury resulting
from the construction defects.

4. The location of each construction defect within the common elements or
limited common elements, if known.

5. A reasonable estimate of the cost of the action, including reasonable attorney
fees and costs, expert fees, and the costs of testing.

6. All disclosure that the unit owner is required to make upon the sale of the

unit.
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(g) An association or an attorney for an association may not employ a person
to perform destructive tests to determine any damage or injury to a unit, common
element, or limited common element caused by a construction defect unless all of the
following are true:

1. The person has expertise in the testing.

2. The association has obtained the prior written approval of each unit’s owner
whose unit or interest in the common element or limited common element will be
affected by the testing.

3. The person performing the tests has provided a written schedule for repairs.

4. The person performing the tests is required to repair all damage resulting
from the tests in accordance with state laws and applicable local ordinances.

5. The association or the person so employed obtains all permits required to
conduct the tests and to repair any damage resulting from the tests.

6. Reasonable prior notice and opportunity to observe the tests is given to the
contractor against whom an action may be brought as a result of the tests.

(h) An association may commence an action only upon a vote or written
agreement of the owners of the units to which at least a majority of the votes of the
members of the association are allocated. In such a case, the association shall
provide written notice to the owner of each unit of the meeting at which the
commencement of an action is to be considered or action is to be taken at least 21
calendar days before the meeting.

(i) The board of directors of an association may, without giving notice to the
units’ owners, employ a contractor and other persons necessary to make immediate
repairs to a unit or common element within the condominium as are required to

£
and ,‘?f@‘?’f"fﬁ

protect the healthgafel weof the units’ owners.
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(Q)CONTRIBUTION (a) A person may not seelg/cefntnbutmn against a person for

‘fa
a claim under this section unless the person ekmg contribution serves notice of the

contribution clalm ilgon the person whem contribution 1s sought within 10 days after

the person seeking coét;gibutioceives notice of a claim under sub. (2) and unless

, if applicable, is met. The person on whom the

the requirement of par b

W&@ﬂ;&md%% the-opportunity to repairundersub.(3).
plice

T & 3»»(35

(b) A person seeking contr1butlonfvho elects to inspect a building under sub.

(3) shall send written notice by certified mail of the inspection date and building

address, and whether destructive testing is contemplated, at least 10 days before the

inspection.

SEcCTION 3. Effective date.

(1) This act first applies to actions commenced on the effective date of this

subsection.

(END)
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9 CONTRIBUTIONéa) A cont‘urw‘gé“fﬁi‘“iﬁéjfﬁe{seek contribution from a supplier
for a claim that a claimant makes against the contractor unless the contractor
provides the supplier with a written notice of the claimant’s claim and the

contribution claim within 10 days of the contractor’s receipt of the claim. In'the
con vy f;;g&‘g?é"‘«“%

4
contrikution elaim, the contractor shall explain the[clalm in sufficient detail to

explain the nature and results of the alleged construction defect. The contractor

shall provide to the supplier all evidence the contractor knows or possess@,”gﬂ
~
including expert reports, photographs, electronic mail, and videotapes that depict
e s

the nature and cause of the alleged construction defect sThe contractor may not la*i;f""%%

/ “Use ev1dence in an action under thls section that the contractor withholds or fails to /2%

~ produce. In addition, the contractor shall provide to the supplier any ev1dence

RAR
At “‘

discoverable under ch. 804 that depicts the nature and cause of the alleged /f;j
e

e

construction defect, including expert reports, photographs, and videotapes. %{
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DRAFTER’S NOTE LRB-2307/P4dn
FROM THE MJL:wlj:rs
LEGISLATIVE REFERENCE BUREAU

September 7, 2005

Scott:

I have made all of the suggested revisions of WWDMC, except that I did not include
language like that is s. 895.07 (3) (d) to (o) after page 9, because I did not understand
how to integrate this language with the language as it existed after the latest round
of revisions. The problem with this current draft seems to be that WWDMC made
attempts to introduce the idea of contribution claims in subsection (3), on page 4, but
then treated them separately in subsection (9) of this draft. I recommend that
contribution claims be treated in an entirely separate subsection (subsection 9). If
WWDMC can provide the language for this subsection (perhaps by “cutting and
pasting”) that would enable me to get out another draft that incorporates that material
in relatively short order.

Madelon J. Lief
Senior Legislative Attorney
Phone: (608) 267-7380
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Lief, Madelon

From: Becher, Scott
Sent: Wednesday, September 14, 2005 2:56 PM
To: Lief, Madelon

Subject: FW: Draft review: LRB 0
Attachments: NOR leg modif LRBZ2307P4

07/P4 Topic: Claims against building contractors
9-09-05.doc

Lonnie - | hope that this is helpful..
If you need further assistance, please call me.

Scott Becher
Rep. Wieckert

From: richard chandler [mailto:rgcwis@charter.net]

Sent: Wednesday, September 14, 2005 2:42 PM

To: Becher, Scott; bboycks@wisbuild.org

Subject: Re: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

Scott --

Thanks for your e-mail. I will try to clarify what we wanted to do with the suggestions I provided in the September 9 list of
modifications, which is attached to this e-mail.

o The September 7 drafter's note recommended that contribution claims be treated in subsection (9) and asked for
language that would accomplish this, perhaps by "cutting and pasting" language that had already been created.

o The September 9 list of modifications suggested that the next draft create subsections (9) (b) through (m). The
general things these added subsections would accomplish were described on pages 1-3 of the September 9 list. These
added subsections would parallel subsections (3) (d) through (0). In other words, I responded to the recommendations
in the drafter's note by suggesting the "cutting and pasting" of subsections (3) (d) through (o) to create subsections (9)
(b) through (m). The specific language of these added subsections would be very similar to the language of
subsections (3) (d) through (o), with appropriate modifications to reflect the contractor-supplier interaction. One
important point here: The language should provide that the time frames in the added subsections would be the same as
the time frames in subsections (3) (d) through (o) (for example, if a proposal for inspection is made by a supplier,
access to the building would have to be provided within 30 days; an acceptance of a supplier's offer would have to be
made within a reasonable period of time, and if there's no response to an offer within 30 days, then the offer would be
deemed accepted).

¢ In addition to these changes to add subsections (9) (b) through (m) to create the opportunity to repair process for
suppliers, I listed some other specific changes on page 3 of the September 9 list.

o In addition, I listed several questions to be considered on pages 3-4 of the September 9 list. After consulting with the
interested parties, [ sent you a September 12 e-mail listing the answers to these questions.

I hope this clarifies things. I would certainly be glad to meet in person with you and the drafter to provide further
clarification. That might be the best and quickest way to directly answer questions and describe what our goals are. I could
also participate in a conference call with you and the drafter. Let me know what would be most helpful.

Thanks,
Rick Chandler

09/14/2005
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(608) 628-0433

To: bboycks@wisbuild.org ; rgcwis@charter.net
Sent: Wednesday, September 14, 2005 12:49 PM
Subject: FW: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

Brad/Rick- What do you have to say to this response from the drafter.

Scott

From: Lief, Madelon

Sent: Wednesday, September 14, 2005 12:47 PM

To: Becher, Scott

Subject: RE: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

Scott- [ left out a significant piece because | didn't know what they wanted (see drafter's note) and they don't
seem to have responded to this point. | want to wait until | have all their proposed changes before doing
another draft. Would you please ask them how they want to rewrite subsection 9 to include all the provisions
related to contribution claims? The response that you sent me suggests that they are still "in process."

From: Becher, Scott

Sent: Tuesday, September 13, 2005 4:09 PM

To: Lief, Madelon

Subject: FW: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

Lonnie-

Could you make these changes to the draft as specified in the attached memo.

Scott Becher
Rep. Wieckert

From: richard chandler [mailto:rgcwis@charter.net]

Sent: Monday, September 12, 2005 2:39 PM

To: Becher, Scott

Cc: bboycks@wisbuild.org

Subject: Re: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

Scott --

I had raised several questions on pages 3 and 4 of the list of suggested modifications I sent you last Friday, which is
attached.

After consulting with the Builders Association and representatives of the Window and Door Manufacturers Coalition, we'd
like to make several recommendations on those points:

/| P. 4, line 3: 90 days should be changed to 135 days.

5—/ P. 14, line 8: This can stay as is.

09/14/2005
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P. 14, line 9: There should be language inserted after "supplier” saying that this means supplier "as d:;ﬁn@d insec. 101.148

Let me know if you have any questions or if you need further information.

Thanks,
Rick
(608) 628-0433

Cc: bboycks@uwisbuild.org
Sent: Friday, September 09, 2005 4.24 PM
Subject: Re: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

Scott -

Thanks for sending the latest draft of the NOR legislation. I have reviewed it and I have attached a document with a list
of suggested modifications on behalf of the Wisconsin Window and Door Manufacturers Coalition.

In response to the drafter's note, I have suggested some general changes to specify how the notice and opportunity to
repair process for window and door suppliers would work. As recommended in the drafter's note, those provisions could
be added to subsection 9 of the draft.

I have also suggested a few specific changes to the draft and [ have listed a few questions for consideration. Among the
questions for consideration is whether there should be a period longer than 90 days for the notice and opportunity to
repair process to be completed before actions can be initiated by claimants, in light of the time it would take to have
offers made and considered and responded to under the provisions of the bill.

Please give me a call if you have any questions or if you would like further information.

Thanks,
Rick Chandler

(608) 628-0433

----- Original Message -----

From: Becher, Scott

To: Becher, Scott ; bboycks@wisbuild.org ; rgcwis@charter.net

Sent: Wednesday, September 07, 2005 3:53 PM

Subject: FW: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

From: Northrop, Lori

Sent: Wednesday, September 07, 2005 3:16 PM

To: Rep.Wieckert

Subject: Draft review: LRB 05-2307/P4 Topic: Claims against building contractors

Following is the PDF version of draft LRB 05-2307/P4 and drafter's note.

09/14/2005
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Wisconsin Window and Door Manufacturers Coalition
Modifications to LRB-2307/P4
Notice and Opportunity to Repair Legislation

September 9, 2005

Summary

These changes are primarily intended to specify how the notice and opportunity to
repair process for window and door suppliers would work. As recommended in the
drafter’s note for LRB-2307/P3, the process could be spelled out in subsection 9. An
outline of the language to accomplish this is provided in the “General Changes” section
beiow.

The overall process is intended to work as follows:

1. If a homeowner has a claim regarding a construction defect, the homeowner must
~ 7. notify the contractor. The contractor can then offer to repair the defect.
« 2."If the contractor believes a window and door supplier has part or all of the

" responsibility for the defect and wants to seek contribution from the supplier, the
* contractor must notify the supplier and give it an opportunity to repair.
. 3. The supplier must send any offer to repair or provide other remedies to the
contractor (not directly to the homeowner).
e 4. The contractor must forward any supplier offer to repair to the homeowner for the
T homeowner’s review.
| 2 5. The contractor and the supplier must coordinate responses to the homeowner as
| much as possible.

General Changes to LRB-2307/P4

1. Add language giving suppliers the right to receive notices from contractors seeking
contribution and have an opportunity to repair after they receive such notices. As
recommended in the drafter’s note, this could be done by adding language to
subsection (9) on page 14 which would basically parallel the provisions in
subsections (3) (d) through (o) on pages 5-9 (the provisions which establish the
process giving contractors the opportunity to repair when they receive claims from
homeowners).

2. The added language would create subsections (9) (b) through (m) and would
provide the following:

(a) [Provision in existing draft] A contractor may not seek contribution from a
supplier for a claim by a homeowner unless the contractor notifies the supplier in



(b)

(c)

(d)

(f)

(@)

(h)

0

(k)

()

writing and makes a contribution claim within 10 days of receiving the initial
claim.

If a supplier wholly rejects a contractor’s contribution claim, the contractor may
bring an action against the supplier for contribution.

If a contractor rejects a settlement offer made by a supplier, after review by the
contractor and the claimant (to whom the contractor will have forwarded the
settlement offer), the contractor shall provide written notice of the rejection to the
supplier.

If a proposal for inspection is made by the supplier, the contractor and the
claimant shall provide access to the building.

Within 14 days of inspection, the supplier may serve on the contractor the
foliowing:
Offer to remedy the defect.
Offer to settle the contribution claim by making a monetary payment.
Offer to make a combination of repairs and a monetary payment.
Statement that the supplier will offer no remedy.

If a contractor accepts a supplier’s offer, and the supplier does not fulfill the
terms of the offer, the contractor may bring an action against the supplier for
contribution.

If a contractor receives a statement that the supplier will not offer a remedy, the
contractor may bring an action against the supplier for contribution.

If a contractor rejects a supplier’s offer, after review by the contractor and the
claimant, the contractor shall notify the supplier in writing.

Upon receipt of the contractor’s rejection of an offer, the suppiier may make a
supplemental offer within 15 days.

If a contractor rejects a supplier's supplemental offer, after review by the
contractor and the claimant, the contractor shall provide written notice of the
rejection to the supplier.

If a contractor rejects a reasonable offer, after review by the contractor and the
claimant, neither the contractor nor the claimant may recover more than the fair
market value of the settlement offer.

A contractor accepting an offer from a supplier shall do so by providing the
supplier with written notice of acceptance.



(m) If a contractor accepts a supplier’s offer to repair, the contractor and the claimant
shall provide access to the building to the supplier.

Specific Changes to LRB-2307/P4

P. 5, lines 5-6: Revise the full sentence on those lines to read as follows: “If a
contribution claim is made, the contractor shall forward all responses from the supplier
relating to the contribution claim to the claimant.” (Note: We want to make sure that the
claimant sees all responses from the supplier, including the initial response and all
subsequent responses.)

P. 5, line 23: Change “foreword” to “forward.”
P. 9, line 23: After “claim,” insert “and initial contribution claim.”

P. 9, line 24: After “agreement,” insert “of all parties involved.” (Note: We want to
make sure that all parties involved need to agree before the provisions in the statutes
are altered.)

P. 11, line 3: After “sub. (3),” insert “and sub. (9).”

P. 14, line 20: After “videotapes,” insert the following: “The evidence provided to the
supplier shall include all evidence provided to the contractor by the claimant.”

P. 14, line 21: After that line, insert the language giving suppliers the right to receive
notices from contractors seeking contribution and have an opportunity to repair referred
to in the “General Changes” section above. This language would parallel Sec.
885.07(3) (d) through (o) and would be subsections (b) through (m).

P. 14, line 22: Change “(b)”" to “(n).”

P. 14, line 25: After that line, insert the following: “(0) This section does not apply to a
contractor’'s or supplier’s right to seek contribution, indemnity or recovery against any
party other than a supplier as defined in Sec. 101.148(1)(f) for a claim made against a
contractor or a supplier.” (Note: We want to make it clear that contribution can be
sought from other parties besides window and door suppliers without going through the
notice and opportunity to repair process.)

Questions for Consideration

P. 4, line 3: Should the 90 day period before an action can be initiated be changed to a

longer period (perhaps 135 days)? Now, the timeline is as follows:

e After a claim is made, the contractor has 30 days to respond (45 days if a claim for
contribution is made).




¢ The contractor may propose to inspect the building. That can take up to 30 days.

o Within 14 days of the inspection, the contractor may make an offer to the claimant.

o If the claimant rejects the offer, the contractor has 15 days to make a supplemental
offer.

o |[f there’s no response to an offer from the claimant, the offer is deemed accepted
within 30 days.

Adding all these together, the process could take as long as 134 days. If we don't

provide for a period of more than 90 days before an action can be initiated, an action

could be initiated before the notice and opportunity to repair process has run its course.

P. 14, line 8: Should “owners” be changed to “occupants”? It seems that the key
concern in a situation involving health or safety considerations is a threat to the health
or safety of the occupants, who may be different from the owners.

P. 14, line 9: Should language be inserted after “supplier” saying that this means
supplier “as defined in sec. 101.148(1)(f)”? Is it sufficiently clear that the provisions
setting up a notice and opportunity to repair process for contribution claims apply only to
window and door suppliers?

P. 15, line 1: Should “claimant” be changed to “homeowner”? A homeowner could be
facing an imminent health or safety problem, and they may not be a claimant yet
because they have not yet asserted a claim against a contractor or supplier.

General Notes

1. The language will have to be drafted to make sure that the provisions giving
suppliers the right to receive notices from contractors and have an opportunity to
repair mesh with the provisions giving contractors the right to receive notices from
homeowners and have an opportunity to repair.

For further information, contact:
Richard G. Chandler
(608) 628-0433



