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AN ACT{...; relating to: time for the state public defender to assign counsel.
A

Analysis by the Legislative Reference Bwreau

Under current law, the State Public Defender (SPD) provides indigent people
legal representation for certain types of proceedings including criminal,
commitment, protective placement, paternity, and juvenile delinquency
proceedings. The SPD"also provides children legal counsel in certain types of cases
regardless of the child’s economic status. Once the SPD determines that a person is
eligible for SPD representation, the SPD must assign counsel for the person. This
bill provides that the SPD must assign counsel to a person as soon as reasonably
possible after determining that the person is eligible”

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
I

SECTION 1. 977.07 (1) (d) of the statutes is amended to read:
977.07 (1) (d) If the representative of the state public defender or the county
designee determines that a person is indigent or if no determination of indigency is

required as provided in par. (a), the case shall be referred to or within the office of

,j
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SECTION 1

1 the state public defender as soon as reasonably possible for assignment of counsel

2 under s. 977.08.

1993 a. 16,451,491, 1995 2. 27, 77: 2001 a. 16

History: 1977 ¢.29; 1979 ¢. 17555. 53; 1979 ¢. 356; 1981 c\?s 1833, 2202 (41) (a); Sup. Ct. Order, 123 Wis. 2d xi (1985); 1985 a. 29; 1987 a. 27, 61, 399; 1991 a. 39;
SECTION 2. 977.08 (1)°of the statutes is amended to read:

977.08 (1) If the representative or the authority for indigency determinations

specified under s. 977.07 (1) refers a case to or within the office of the state public

defender or if a case is referred under s. 48.23 (4), the state public defender shall

~N 6 Ot s~ W

assign counsel according to subs. (3) and (4) as soon as reasonably possiblef If a

06}

defendant makes a request for change of attorney assignment, the change of attorney
9 must be approved by the circuit court.

History: 1977 c. 29, 354; 1979 c. 352, 356; 1981 c. 20; 1983 a. 377; 1985 a. 29 ss. 2473 to 2476a, 3202 (42); 1985 a. 120; 1987 a. 27, 399; 1989 a. 12; 1991 a. 39, 263; 1993
a. 16, 318, 423, 451, 491; 1995 a. 27, 77; 1997 a. 27, 1999 a. 9.

10 (END)
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Representative Kessler,

I assumed that you also want to require under s. 977.07 (1) (d) \ﬂgat the person who
makes the indigency determination must refer the case for assignment of counsel as
soon as reasonably possible after making the indigency determination.

Robin Ryan
Legislative Attorney

Phone: (608) 261-6927
E-mail: robin.ryan@legis.state.wi.us



DRAFTER’S NOTE LRB-2154/1dn
FROM THE RLR:jld:pg
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February 17, 2005

Representative Kessler,

I assumed that you also want to require under s. 977.07 (1) (d) that the person who
makes the indigency determination must refer the case for assignment of counsel as
soon as reasonably possible after making the indigency determination.

Robin Ryan
Legislative Attorney

Phone: (608) 261-6927
E-mail: robin.ryan@legis.state.wi.us
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Could you please jacket LRB-2154 for Rep. Kessler.
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Ryan, Robin

- From: Ryan, Robin
Sent: Wednesday, March 02, 2005 10:52 AM
To: Little, Sharon
Subject: public defender bill draft
Hi Sharon,

The public defender currently pays private attorneys $40 per hour except travel is reimbursed at $25 an hour. You said,
Rep. Kessier wants to raise the rate to $75 an hour. Shouid | leave the travel reimbursement at $25?7 Also, should the
rate increase be effective for cases assigned on the effective date of the bill, or do you want a delayed or retroactive
effective date for the rate increase?

Thanks,
Robin
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AN ACT to amend 977.07 (1) (d) and 977.08 (1) of the statutes; relating to: tlme
A
for the state public defender to assign counsel.

S

Analysis by the Legislative Reference Bureau

Under current law, the State Public Defender (SPD) provides indigent people
legal representation for certain types of proceedings including criminal,
commitment, protective placement, paternity, and juvenile delinquency
proceedings. The SPD also provides children legal counsel in certain types of cases V.
regardless of the child’s economic status. Once the SPD determines that a peI‘SOI’lMBv*“”

eligible for SPD representation, the SPD must assign counsel for the person.; gﬁ‘hm ~

&

bill provides that the SPD must assign counsel to a person as. soon,as reasonably
possible after determining that the person is eligibl g/mﬁ £

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 977.07 (1) (d)\yéf the statutes is amended to read:
977.07 (1) (d) If the representative of the state public defender or the county
designee determines that a person is indigent or if no determination of indigency is

required as provided in par. (a), the case shall be referred to or within the office of
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BILL SECTION 1

the state public defender as soon as reasonably possible for assignment of counsel

under s. 977.08.

SECTION 2. 977.08 (1)%(f the statutes is amended to read:

977.08 (1) If the representative or the authority for indigency determinations
specified under s. 977.07 (1) refers a case to or within the office of the state public
defender or if a case is referred under s. 48.23 (4), the state public defender shall

assign counsel according to subs. (3) and (4) as soon as reasonably possible. If a

defendant makes a request for change of attorney assignment, the change of attorney

- ‘must be approved by the circuit court.
Q f:? e —

— (END)
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\ Ins A:
The SPD may assign cases to attorneys employed by the SPD or to private
attorneys. The SPD reimburses private attorneys $40 an hour for time spent related
to a case, excludin‘g travel time. (The SPD reimburses private attorneys $25 an hour
for out—of—countytravel.)

Ins B:

/and increases the reimbursement rate for private attorneys from $40 an hour

0 $70 an hour.
&V For further information see the state fiscal estimate, which will be printed as

an appendix to this bill.

Ins 2-9:

SECTION 1. 977.08 (4m) (c)\é" the statutes is amended to read:

977.08 (4m) (c) Unless otherwise provided by a rule promulgated under s.
977.02 (7r) or by a contract authorized under sub. (3) (f), for cases assigned on or after

July 29, 1995 ,\'gnd before the effective date of this paragzaph%... [revisor inserts datel,

private local attorneys shall be paid $40 per hour for time spent related to a case,

excluding travel, and $25 per hour for time spent in travel related to a case if any

10 portion of the trip is outside the county in which the attorney’s principal office is
11 located or if the trip requires traveling a distance of more than 30 miles, one way,
12 from the attorney’s principal office.

History: 1977 c. 29, 354: 1979 c. 352, 356; 1981 c. 20; 1983 a. 377; 1985,a,29 ss. 2473 to 2476a, 3202 (42); 1985 a. 120; 1987 a. 27, 399; 1989 a. 12; 1991 a. 39, 263; 1993

a. 16, 318, 423, 451, 491; 1995 a. 27, 77; 1997 a. 27; 1999 a, 9. .
13 SECTION 2. 977.08 (4m) (d) of the statutes is created to read:
14 977.08 (4m) (d) Unless otherwise provided by a rule promulgated under s.
J/ v,

15 977.02 (7r) or by a contract authorized under sub. (3) (f), for cases assigned on or after

/
@ the effective date of this paragraph%;.. [revisor inserts date],{rivate local attorneys

X
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1 shall be paid $70 {er hour for time spent related to a case, excluding travel, and $25
2 per hour for time spent in travel related to a case if any portion of the trip is outside
3 the county in which the attorney’s principal office is located or if the trip requires
4 traveling a distance of more than 30 miles, one way, from the attorney’s principal
5 office.\‘/

. g{%‘}%{h;ﬁ%? i99,1%514é915 9;/'9207413;72;, ?959@} ;9% !7 0138,9 [a9,893, a. 377; 1985 a. 29 ss. 2473 to 2476a, 3202 (42); 1985 a. 120; 1987 a. 27, 399; 1989 a. 12; 1991 a. 39, 263; 1993
6 SECTION 3. Initial applicability.
7 (1) PRIVATE ATTORNEY REIMBURSEMENT. The treatment of section 977.08 (4m) (c)
8 and (d) of the statutes first applies to cases assigned on the effective date of this

v

9 subsection.
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AN ACT to amencf 977.07 (1) (d), 977.08 (1) and 977.08 (4m) (c); and to create
977.08 (4m) (}ﬁ) of the statutes; relating to: the State Public Defender

reimbursement rate for private attorneys and time for the State Public

G

Defender to A\;&ssign counsel.
/

Analysis by the Legislative Reference Bureau

Under current law, the State Public Defender (SPD) provides indigent people
legal representation - for - certain types of proceedings including criminal,

»~ commitment, protective placem&pt paternity, and juvenile dehnquency

proceedings. The SPD also provides é%\lldren legal counsel in certain types of cases

regardless of the child’s economic Statsur%ﬁnce the SPD determines that a person is’

ligible for SPD. Tepresentation, the must assign counsel for the person. “The
 may assign cases to attorneys employed by the SPD or to private attorneys. The
SPD reimburses private attorneys $40 an hour for time spent related to a case,
excluding travel time. (The SPD reimburses private attorneys $25 an hour for
outwof—county travel.) e
// “This bill provides that the SPD must assign counsel to a person as soon as -
(reasonably possible after determining that the person is ehgﬂ%@creases the
relmbursement rate for private attorneys from $40 an hour to $70 an hour
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

AN “SECTION 1. 977.07 (1) (d) of the statutes is amended toread: @
\‘77 07 (1) (d) If the representative of the state public defender or the county
/de81gnee détermmes that a person is indigent or if no determmatlen of 1nd1gency 18

required as provfded in par. (a), the case shall be referred ‘»te or within the office of

e

| the state public defender 4§ soon as reasonably Dossﬂ)le for assignment of counsel

g, 7

under s. 977.08. T

e
S,
S

SECTION 2. 977.08 (1) of the statu‘tes Is- agnended to read:

977.08 (1) Ifthe representatlve or the authorlty for mdlgency determinations

specified under s. 977. O: wi) refers a case to or within the of‘ice 01 the state public

' defender or if a case"’ls referred under s. 48.23 (4), the state pubhc defender shall

‘assign coun/el/ accordmg to subs. (3) and (4) as soon as reasonably possible. If a

T
\‘%

. . 1 S
t makes a request for change of attorney assignment, the change of attorney

‘mast be approved by the circuit court.

. MW SECTION 3. 977.08 (4m) (c) of the statutes is amended to read:

15
16
17
18
19

20

977.08 (4m) (c) Unless otherwise provided by a rule promulgated under s.
977.02 (7r) or by a contract authorized under sub. (3) (), for cases assigned on or after
July 29, 1995, and before the effective date of this paragraph .... [revisor inserts datel,
private local attorneys shall be paid $40 per hour for time spent related to a case,
excluding travel, and $25 per hour for time spent in travel related to a case if any

portion of the trip is outside the county in which the attorney’s principal office is
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located or if the trip requires traveling a distance of more than 30 miles, one way,
from the attorney’s principal office.

SECTION 4. 977.08 (4m) (d) of the statutes is created to read:

977.08 (4m) (d) Unless otherwise provided by a rule promulgated under s.
977.02 (Tr) or by a contract authorized under sub. (3) (f), for cases assigned on or after
the effective date of this paragraph .... [revisor inserts date], private local attorneys
shall be paid $70 per hour for time spent related to a case, excluding travel, and $25
per hour for time spent in travel related to a case if any portion of the trip is outside
the county in which the attorney’s principal office is located or if the trip requires
traveling a distance of more than 30 miles, one way, from the attorney’s principal
office.

SECTION 5. Initial applicability.

(1) PRIVATE ATTORNEY REIMBURSEMENT. The treatment of section 977.08 (4m) (c)
and (d) of the statutes first applies to cases assigned on the effective date of this
subsection.

(END)
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INS 1:
% The SPD must make indigency determinations with respect to persons who
request appointment of counsel on the basis of indgency and must assign counsel for
all people who are eligible for SPD representation.

INS 2: an @

This bill requires the SPD to makeAindigency determinatior@}f/or criminal
defendantg’?zvithin one business day of the defendant’s injtial appearance, and
requires the SPD to appoint counsel for:::riminal defendants}évé’ho &ﬁe%é ined to
be indigent within one business day of the indigency determination or two‘business
days of the initial appearance, whichever is later. If the SPD does not meet these
deadlines, the circuit court jl:g.ée may make the indigency determination and
appoint counsel. The bill also i

INS 2-13:
SECTION 1. 977.07 (1) (a) of the statutes is amended to read:

977.07 (1) (a) Determinati(n%ao(f_‘ indigency for persons entitled to counsel shall
i

be made as soon as possible§

be made within one business day after the defendant’s initial appearance.

VDeterminations shall be made in accordance with the rules promulgated by the board

under s. 977.02 (3) and the system established under s. 977.06. No determination
of indigency is required for a child who is entitled to be represented by counsel under

s. 48.23 or 938.23.

History: 1977 ¢.29; 1979 ¢c. 175s. 53; 1979 ¢. 356; 1981 ¢. 20 5. 1833, 2202 (41) (a); Sup. Ct. Order, 123 Wis. 2d xi (1985); 1985 a. 29; 1987 a. 27, 61, 399; 1991 a. 39;
1993 a. 16, 451, 491: 1995 a. 27, 77: 2001 ¥ 16

SECTION 2. 977.07 (2g) of the statutes is created to read:
v
977.07 (2g) Notwithstanding subs. (1) and (2), if an indigency determination
in a criminal proceeding is not made in the time allotted under sub. (1), the circuit

court judge may determine whether the defendant is indigent. If the court

Y
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determines under this subsection that a defendant is indigent, the state public
defender shall appoint counsel under s. 977.08.

SECTION 3. 977.08 (1){)f the statutes is amended to read:

977.08 (1) If the representative or the authority for indigency determinations
specified under s. 977.07 (1) refers a case to or within the office of the state public
defender oz, if a case is referred under s. 48.23 (4), or if a court determines a defendant

is indigent under s. 977.07 (22)‘?/the state public defender shall assign counsel

plaia
according to subs. (3) and (4).§ in criminal cases, the state public defender shall assign

Ve
counsel within 2 business days after the initial appearance or w1th1n“6’ne business

day after a determination of indigency is made, whichever is later. If a defendant

makes a request for change of attorney assignment, the change of attorney must be

approved by the circuit court.

History: 1977 c. 29, 354; 1979 c. 352, 356; 1981 c. 20; 1983 a. 377; 1085 a. 29 ss. 2473 to 2476a, 3202 (42); 1985 a. 120; 1987 a. 27, 399; 1989 a. 12; 1991 a. 39, 263; 1993
a. 16, 318, 423, 451, 491, 1995 a. 27, 77; 1997 a: 27; 1999 a. 9.

SECTION 4. 977.08 (3) (b) of the statutes is amended to read:
977.08 (3) (b) A final set of lists for each county shall be prepared, certified and
annually updated by the state pﬁblic defender. The state public defendervghall

submit a copy of the list for each county to the chief judge of the judicial

administrative district. Persons may not be excluded from any list unless the state
public defender states in writing the reasons for such action in the context of existing
rules adopted by the state public defender board. Any attorney thus excluded shall
then have the opportunity to appeal the state public defender’s decision to the board,

which shall issue a final decision in writing.

History: 1977 c. 29, 354; 1979 ¢. 352, 356; 1981 c. 20: 1983 a. 377:;985 a.29 ss. 2473 to 2476a, 3202 (42): 1985 a. 120: 1987 a. 27, 399: 1989 a. 12; 1991 a. 39, 263; 1993
a. 16, 318, 423, 451, 491; 1995 a. 27, 77, 1997 a. 27; 1999 a. 9.

SECTION 5. 977.08 (3m) of the statutes is created to read:

4
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977.08 (3m) Notwithstanding subs. (1) and (3)?i/f the state public defender does
not within the time allotted under sub. (1) appoint counsel for a criminal defendant
who has been determined to be indigent, the court may appoint counsel from a list
of attorneys maintained by the chief judge of the judicial administrative district.

SECTION 6. 977.08 (4)\({f the statutes is amended to read:

977.08 (4) At the conclusion of each case, any private local attorney who has

been appointed under sub. (3) or (3m)V;hall submit a copy of his or her bill to the state

public defender. The state public defender shall review the bill and reject it or
approve it in whole or in part. The state public defender shall then pay the bill
according to the rates under sub. (4m). Any attorney dissatisfied with the decision
of the state public defender regarding the bill may have the decision reviewed by the
board. This subsection does not apply if the attorney is working under an agreement

authorized under s. 977.02 (7m) or a contract authorized under sub. (3) (f).

History: 1977 c. 29, 354; 1979 c. 352, 356; 1981 c. 20; 1983 a. 377; 1985 a. 29 ss. 2473 to 2476a, 3202 (42); 1985 a. 120; 1987 a. 27, 399; 1989 a. 12; 1991 a. 39, 263; 1993
a. 16, 318, 423, 451, 491; 1995 a. 27, 77; 1997 a. 27, 1999 a. 9.

Cmd N )
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DRAFTER’S NOTE LRB-2154/3dn
FROM THE RLR},‘.:...
LEGISLATIVE REFERENCE BUREAU JE §

Representative Kessler:

1. Since you made the time limits for determining indigency and appointing counsel
start with the initial appearance, I assumed that you wish to apply the time limits only
to appointment of counsel for criminal trials, and not to appeals, postsconviction
motions, civil commitments, or paternity actions. —

2. The bill does not require judges to use the standards in the statutes or in SPD rules

3. The bill requires the state public defendef to provide its private counsel lists to the
chief judges, but does not requlre Judges to use the SPD lists to make appointments.

Robin Ryan
Legislative Attorney
Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us

¥
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May 9, 2005

Representative Kessler:

1. Since you made the time limits for determining indigency and appointing counsel
start with the initial appearance, I assumed that you wish to apply the time limits only
to appointment of counsel for criminal trials, and not to appeals, postconviction
motions, civil commitments, or paternity actions.

2. The bill does not require judges to use the standards in the statutes or in SPD rules
to determine indigency. Should it?

3. The bill requires the SPD to provide its private counsel lists to the chief judges, but
does not require judges to use the SPD lists to make appointments.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us



