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Infotech and the law: Sad state of
affairs for small business in federal
contracting

By Jonathan Cain

Congress gave government agencies a goal of
contracting 23 percent of their business with small
entities. In 2002, only 19.3 percent of government
work went to small businesses, 3.5 percent less than
in 2001. The Small Business Administration recently
reported that the picture improved in 2003, with 23.6
percent of federal contract dollars going to small
businesses.

5k

#E] L

¢k Printer-Friendly Version
@ Purchase A Reprint

However, the gain may or may not hold up. Audits by
the Government Accountability Office of the Federal
Procurement Data System have uncovered
widespread errors in the FPDS data, and GAO
warns that the data is not reliable for procurement
policy decisions. Moreover, GAO audits of Defense
Department procurements over the past 10 years
show a steady decline in the percentage of contract
dollars going to small business.

Since 2000, the total amount of federal procurement
dollars going to small businesses is essentially
unchanged -- though at some agencies, the funds
have decreased -- despite big growth in overall
government procurement. The Defense Department
hands out the greatest number of small-business
contracts, but there has been a marked decline in
both the number of contracts awarded to small firms
and the total contract dollars awarded.

The Energy Department is the second largest federal
contractor in dollars awarded, but it gave only 4
percent of its contracts to small businesses in 2003.

Tools are available to federal agencies to improve
small-business opportunities to compete for
government work and to award suitable prime
contracts to responsible small businesses. If
agencies are committed to continuing gains in small
business participation, these tools must be exploited.

in July, a decision in a case that had been making its
way through the federal courls since 1998 upheid the

03/15/2005
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constitutionality of the 2003 reauthorization by » » »
Congress of the so-called Section 1207 price v . .
evaluation preference for small, disadvantaged 8 ¢ N
businesses. The Section 1207 preference, enacted ca“ fﬂr Nﬂm i 3
in 1987, states that at least 5 percent of defense . . -
contracts are to go to small, disadvantaged . ’ '
businesses and that competing bids by large
businesses or those not disadvantaged should be
adjusted up by 10 percent.

The preference had been deemed insufficiently race-
neutral under Supreme Court precedents from the
early 1990s. The recent federal court decision held
that Congress had enough statistical evidence that
socially and economically disadvantaged contractors
were not getting a fair share of federal contracts
when it reauthorized the program and crafted the
program narrowly to help federal agencies meet their
small, disadvantaged contracting goals.

GSA took a positive step earlier this year when it

addressed the fact that many of its Federal Supply Schedule contractors that offer products as
grew into large businesses long ago. Because the schedule contracts are awarded with multip
evergreen renewal options, and size is only determined at the beginning of the contract, a bus
received its sc > would continue to be considered small 15 or.more years la

sh
outgrown the criteria.

Now Congress and the Office of Management and Budget need to address contract bundling.
dispute that bundling equals fewer, larger contracts that are unsuitable for small businesses, a
contracts usually do not offer opportunities to small businesses , even as first-tier subcontracic
OMB need to match their rhetoric with support for proven tactics to enhance small-business of
federal procurement.

Jonathan Cain is a member of the law firm Mintz Levin Cohn Ferris Glovsky & Popeo PC in Re
opinions expressed in this article are his. He can be reached by e-mail at jcain@ mintz.com.
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March 10, 2005 - Intmduced by Representatives VAN ROy, KERKMAN; Vos, HAHN
BALLWEG, GRONEMUS," “GARD, TOWNSEND, VRAKAS, . KRAWCZYK, JESKEWITZ,
HUNDERTMARK, MUSSER, MURSAU, KAUFERT, GU\IDERSON Woob, PETTIS and
PETROWSKI, cosponsored by Senamrs ReYNOLDS, KaNavAS, Lassa, COWLES,
MILLER and ROESSLER ,Referred to Commlttee on Small Business.
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Under current law,if a landlord-tenant lease provides that the lease will be

\ automat1cally renewed or extended unless the tenant or landlord glves notice to the

\ ontrary, that provision is not enforceable against the tenant unless the landlord

ives the tenant a written reminder of that provision at least 15 but ﬁgt more than
30days before the notice to terminate the lease is due This bill createsﬁd?rﬁiﬁ
ion form business equipment ntracts pr /fbusmess ), |

L. ,»,,,xu:eﬁié,ssy & %o by R

services.j,? fﬁ%;xf ¥ LenTTR TS T lease
urrent law also specifies the methods a landlord may use to provide the

~reminder notice. This bill specifies that a provider of business services or lessor of

// business equipment may give notice to a purchaser of business services or lessee of

business equlpment (customer) by segxg;img the notice by reglstered or certlfled

to the customer’s last—known addresg 6T by giving a copy of the TIotice pe ersona Iy toy
;%f' aner officer, di rector‘ or managmg agent of the customer s business.{ -

on for damages against a) g
Jlessor of busmess equipment or provider of business services who fails to comply w1t}}, f
.the notice requirements. - B

The people\ f the state of Wisconsin, represented in senate and assembly, do
enact as\follows:
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ASSEMBLY BILL 181 SECTION 1
1 SECTION 1. 134.49 of the statutes is created to read:
2 134.49 Renewals and extensions of business contracts. (1) DEFINITIONS.
3 In this section:
4 (a) “Business contract” means a contract entered into for the lease of business

@ equipment or for providing business serv1ce§§ /@ie X Véy “;w hat \g‘ “ o zij;";
does  wnol w‘aﬂfw{?/ A Lw T
6 (¢) “Customer” means the lessee under a business contract that is entered into «:” A
7 for the lease of business equipment or the purchaser under a business contract that
8 is entered into for the purchase of business services.
9 (d) “Seller” means the provider of a business service or the lessor of business
10 equipment under a business contract.
11 (2) Nortice REQUIRED. If a business contract provides that the contract will be
12 automatically renewed or extended unless the customer declines renewal or
13 extension, the provision is not enforceable against the customer unless the seller, at
14 least 15 days but not more than 30 days before the deadline for the customer to
15 decline renewal or extension, provides a written notice to the customer containing
16 all of the following:
17 (a) A statement that the contract will be renewed or extended unless the
18 customer declines renewal or extension.
19 (b) The deadline for the customer to decline renewal or extension.

éfg /ﬁ?)) MANNER OF GIVING NOTICE. A seller or a person a%ting on behalf of the seller
L)

shall give the written notice required under sub. ( by fany of the following methods:

W’M

ﬁiei)/maﬂmg a copy of the notice by registered or cert@»ed mal{t&?ﬁg custw_/r/

{at the customer’s lastwknown business address. j

P

managn;gﬂagent of the customer’s busmess S
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1 | (4)' REMEDIES. (a) If a seller atggl:f;ﬁ;)ts tome;ifo;ce a prov1;f5fl »lmf;zwbwl;jness
2 contract to which subs. (2) and (3) apply and for which subs. (2) and (3) have not been
3 / complied with, the customer may commence an action or may file a counterclaim
4 ; against the seller for either of the following:

) 3 1. An amount that equals twice the amount of the damages incurred by the
6 customer. |
7T 2. An amount that equals twice the amount the periodic payment specified in
8 the contract or $1,000, whichever is less. ' ;
9 (b) Notwithstanding the limitations in s. 814.04 (1), the court shall award a
| }
10 % customer who prevails in an action or counterclaim under this subsectlon coiis//
% I S
11 i 1nc%easona?}i%§g)iney fees. fﬁ
12 SECTION 2. Initial applicability.
13 (1) This act first applies to contracts for the lease of business equipment or for
14 providing business services that are entered into, modified, or renewed on the
15 effective date of this subsection.
16 SECTION 3. Effective date.
17 (1) This act takes effect on the first day of the 7th month beginning after
18 publication.

19 (END)
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AN AWate 134.49 of the statutes; relating to: renewals and extensions

of business contracts.

Analysis by the Legislative Reference Bureau

Under current law, if a landlord-tenant lease provides that the lease will be
automatically renewed or extended unless the tenant or landlord gives notice to the
contrary, that provision is not enforceable against the tenant unless the landlord
gives the tenant a written reminder of that provision at least 15 but not more than
30 days before the notice to terminate the lease is due. This bill creates a similar
limitation for certain contracts to lease business equipment or to provide business
services. Under the bill, the reminder notice must contain the deadline for declining
renewal or extension and the steps the customer must take to decline renewal or
extension. The bill also requires that the reminder disclose any price increases that
will apply after renewal or extension. The bill does not apply to contracts for
employment or to contracts to provide business services or to lease business
equipment to this state or to the United States.

Current law also specifies the methods a landlord may use to provide the
reminder notice. This bill specifies that a provider of business services or lessor of
business equipment may give notice to a purchaser of business services or lessee of
business equipment (customer) by sending the notice by registered or certified mail
to the customer’s last—-known address.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1

SECTION 1. 134.49 of the statutes is created to read:

134.49 Renewals and extensions of business contracts. (1) DEFINITIONS.
In this section:

(a) “Business contract” means a contract entered into for the lease of business
equipment or for providing business services, except that “business contract” does
not include a contract for employment.

(¢) “Customer” means the lessee under a business contract that is enteréd into
for the lease of business equipment or the purchaser under a business contract that
is entered into for the purchase of business services.

(d) “Seller” means the provider of a business service or the lessor of business
equipment under a business contract.

(2) NOTICE REQUIRED. If a business contract provides that the contract will be
automatically renewed or extended unless the customer declines renewal or
extension, the provision is not enforceable against the customer unless the seller, at
least 15 days but not more than 30 days before the deadline for the customer to
decline renewal or extension, provides a written notice to the customer containing
all of the following:

(a) A statement that the contract will be renewed or extended unless the
customer declines renewal or extension.

(b) The deadline for the customer to decline renewal or extension.

(c) A description of any increase in charges to the customer that will apply after
renewal or extension.

(d) A description of action that the customer must take to decline renewal or

extension.
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SECTION 1

(3) MANNER OF GIVING NOTICE. A seller or a person acting on behalf of the seller
shall give the written notice required under sub. (2) by mailing a copy of the notice
by registered or certified mail to the customer at the customer’s last—-known business
address.

(4) ExcepTiON. This section does not apply to a contract to provide business
services or to lease business equipment to this state or to the United States.

SECTION 2. Initial applicability.

(1) This act first applies to contracts for the lease of business equipment or for
providing business services that are entered into, modified, or renewed on the
effective date of this subsection.

SECTION 3. Effective date.

(1) This act takes effect on the first day of the 7th month beginning after

publication.
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