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Sﬁndberg, Christopher

From: Hogan, John

Sent: Thursday, January 06, 2005 9:23 AM
To: Sundberg, Christopher

Subject: Zien bill draft request

Chris,

We'd like to draft a bill that:
Repeals the minimum markup on gasoline, prohibits offering gasoline as a loss leader, and prohibits
selling gasoline below cost (cost as cutrently defined).

John Hogan

Chief of Staff

Senator Dave Zien

266-7511
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Sandberg, Christopher

From: Hogan, John

Sent: Thursday, January 06, 2005 9:23 AM
To: Sundberg, Christopher

Subject: Zien bill draft request

Churis,

We'd like to draft a bill that:
Repeals the minimum markup on gasoline, prohibits offering gasoline as a loss leader, and prohibits
selling gasoline below cost (cost as currently defined).

John Hogan
Chief of Staff
Senator Dave Zien

266-7511
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State of Wisconsin
2005 - 2006 LEGIS?ATURE LRB-1515/P1

D 2/24/05 g

PRELIMINARY DRAFT - NOT READY For INTRODUCTION

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

¢

SECTION 1. 100.3>0 (2) (am) 1m. a.jof the statutes is amended to read:

100.30 (2) (am) 1m. a. In the case of the retail sale of motor vehicle fuel by a
refiner at a retail station owned or operated either directly or indirectly by the
refiner, the refiner’s lowest selling price to other retailers or to wholesalers of motor
vehicle fuel on the date of the refiner’s retail sale, less all trade discounts except
customary discounts for cash, plus any excise, sales or use taxes imposed on the
motor vehicle fuel or on its sale and any cost incurred for transportation and any
other charges not otherwise included in the invoice cost of the motor vehicle fuel,-plus
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SECTION 1

1 business; or the average posted terminal price at the terminal located closest to the

2 retail station

3 ; whichever is greater.
History: 1973 c. 310; 1979 ¢. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 c. 176,221; 1981 ¢. 79s. 17; 1983 a. 189 s5. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a, 175, 1993 a. 16; 1997 a. 55; 2001 a. 16. g
4 SECTION 2. 100.30 (2) (am) 1m. b. of the statutes is amended to read:
5 100.30 (2) (am) 1m. b. In the case of the retail sale of motor vehicle fuel by a
6 wholesaler of motor vehicle fuel, who is not a refiner, at a retail station owned or
7 operated either directly or indirectly by the wholesaler of motor vehicle fuel, the
8 invoice cost of the motor vehicle fuel to the wholesaler of motor vehicle fuel within
9 10 days prior to the date of sale, or the replacement cost of the motor vehicle fuel,
10 whichever is lower, less all trade discounts except customary discounts for cash, plus
11 any excise, sales or use taxes imposed on the motor vehicle fuel or on its sale, and any
12 cost incurred for transportation and any other charges not otherwise included in the
13 invoice cost or replacement cost of the motor vehicle fuel;-plus-a-markup £ 9.18% of
14 i ; or the average
15 posted terminal price at the terminal located closest to the retail station plus—a
16 markup-of 9-18% of the-average posted-terminal price-to-cover-a-propertionate-part

17 of the-cost-of deing business; whichever is greater.

History: 1973 ¢. 310; 1979 ¢. 34 5. 9500 to 950y, 2102 (3) (a); 1979 ¢. 176, 221; 1981 ¢. 79 5. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987

18 I 198971;(‘;5';‘122)011\; :136 100.30 (2) (am) 1m. c.jof the statutes is amended to read:

19 100.30 (2) (am) 1m. c. In the case of the retail sale of motor vehicle fuel by a
20 person other than a refiner or a wholesaler of motor vehicle fuel at a retail station,
21 the invoice cost of the motor vehicle fuel to the retailer Within 10 days prior to the
22 date of sale, or the replacement cost of the motor vehicle fuel, whichever is lower, less

23 all trade discounts except customary discounts for cash, plus any excise, sales or use
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2005 - 2006 Legislature -3~ CTS:
SECTION 3
1 taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for
2 transportation and any other charges not otherwise included in the invoice cost or
3 the replacement cost of the motor vehicle fuel;-plus-a-markup-of 6% of that-amount

4 ; or the average posted
5 terminal price at the terminal located closest to the retailer plus-a-markupo£9.18%
6

7 business; whichever is greater.

History: 1973 ¢.310; 1979 ¢. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 ¢. 176, 221; 1981 ¢. 795. 17; 1983 a. 189 ss. 136 10 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987

8 e IQSQEC?;IZ:))OII\I& 4116 100.30 (2) (am) 1m. df{ of the statutes is amended to read:
9 100.30 (2) (am) 1m. d. In the case of a retail sale of motor vehicle fuel by a
10 refiner at a place other than a retail station, the refiner’s lowest selling price to other
11 retailers or to wholesalers of motor vehicle fuel on the date of the refiner’s retail sale,
12 less all trade discounts except customary discounts for cash, plus ény excise, sales
% 13 or use taxes imposed on the motor vehicle fuel or on its sale and any cost incurred
g
§ 14 for transportation and any other charges not otherwise included in the invoice cost
15
16 part-of the-cost-of doing business, which markup;-in-the-absence-of proofofalesser
17
History: 1973 ¢. 310; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 ¢. 176,221, 1981 ¢. 795, 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
18 e IQSQE(;’;‘IZf)O;Qag 100.30 (2) (am) 1m. e?gof the statutes is amended to read:
19 100.30 (2) (am) 1m. e. In the case of a retail sale of motor vehicle fuel by a person
20 other than a refiner at a place other than a retail station, the invoice cost of the motor
21 vehicle fuel to the retailer within 10 days prior to the date of the sale, or the
22 replacement cost of the motor vehicle fuel, whichever is lower, less all trade discounts

23 except customary discounts for cash, plus any excise, sales or use taxes imposed on
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SECTION 5
1 the motor vehicle fuel or on its sale and any cost incurred for transportation and any
2 other charges not otherwise included in the invoice cost or the replacement cost of

3 the motor vehicle fuel $

4
5
N 5’17155&;1‘9)'93 ;9']72’61591’;)231229;03? Z{SAI%S-OO to 950y, 2102 (3) (a); 1979 c. ]7?221; 1981 ¢. 79s. 17: 1983 a..189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
6 SECTION 6. 100.30 (2) (c) 1g."of the statutes is amended to read:
7 100.30 (2) (c) 1g. With respect to the wholesale sale of motor vehicle fuel by a
8 refiner, “cost to wholesaler” means the refiner’s lowest selling price to other retailers
9 or to wholesalers of motor vehicle fuel on the date of the refiner’s wholesale sale, less
10 all trade discounts except customary discounts for cash, plus any excise, sales or use
11 taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for
12 transportation and any other charges not otherwise included in the invoice cost of
13 the motor vehicle fuel -+
14
15
History: 1973 c. 310; 1979 ¢. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 ¢. 176,221; 1981 ¢. 79 5. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
16 e lgégt;'i‘lzg)rlqa'}é 100.30 (2) (c) lrf‘gcf the statutes is amended to read:
17 100.30 (2) (c) 1r. With respect to the wholesale sale of motor vehicle fuel by a
18 person other than a refiner, “cost to wholesaler” means the invoice cost of the motor
19 vehicle fuel to the wholesaler of motor vehicle fuel within 10 days prior to the date
20 of the sale or the replacement cost of the motor vehicle fuel, whichever is lower, less
21 all trade discounts except customary discounts for cash, plus any excise, sales or use
22 taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for

23 transportation and any other charges not otherwise included in the invoice cost or
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SECTION 7

1 the replacement cost of the motor vehicle fuel to-which-shall- be-added-a-markup-to

.
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History: 1973 . 310; 1979 c. 34 ss. 9500 to 950y, 2102 (3) (@) 1979 c. 176, 221; 1981 c. 79s. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a. 175, 1993 a. 16; 1997 a. 55; 2001 a. 16.

5 SECTION 8. 100.30 (3) of the statutes is amended to read:

6 100.30 (3) ILLEGALITY-OR 1OSS LEADERS PROHIBITED SALES. Any (a) In this

subse{tion. “prohibited sale” means any of the following:

1.§xcent as provided in subd. 2., the sale of any an item of merchandise either

7
(%)
@ by a rmer; _o_f Wholésalerﬁmle%%m%}elg”eﬁge&at less than
10
(i
12

cost as defined in this section,

(b)féA prohibited sale by a retailer, wholesaler, wholesaler of motor vehicle fuel.

or refiner, when made with the intent or effect of inducing the purchase of other

13 merchandise or of unfairly diverting trade from a competitor, impairs and prevents
14 fair competition, injures public welfare, and is unfair competition and contrary to
15 public policy and the policy of this section. Such sales are prohibited. Evidence of any

16 sale-of-any-item-of merchandise a prohibited sale by any a retailer, wholesaler,
17 wholesaler of motor vehicle fuel, or refiner at-less-than-cost-as-defined-in-this section

18 shall be prima facie evidence of intent or effect to induce the purchase of other
19 merchandise, or to unfairly divert trade from a competitor, or to otherwise injure a
20 competitor.
History: 1973 c. 310; 1979 ¢. 34 ss. 9500 to 950y, 2102 (3) (a); 1979 ¢. ]zé, 221; 1981 ¢c. 79 5. 17; 1983 a. 189 ss. 136 to 138, 329 (20); 1983 a. 466; 1985 a. 313, 332; 1987
a. 175; 1993 a. 16; 1997 a. 55; 2001 a. 16. §
21 SECTION 9. 100.30 (3) (a) 2. of the statutes is created to read:
22 100.30 (3) (a) 2. The sale of motor vehicle fuel by a retailer, wholesaler of motor

23 vehicle fuel, or refiner at a price equal to or less than cost as defined in this section.
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SECTION 10

1 SECTION 10. Initial applicability. (1) This act first applies to sales of motor

2 vehicle fuel occurring on the effective date of this subsection.

3 (END)
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DRAFTER’S NOTE | LRB-1515/P1dn
] FROM THE CTS: /..
LEGISLATIVE REFERENCE BUREAU %éﬁj

Senator Zien:

This is a preliminary draft. The draft eliminates the minimum markup contained in
provisions that define “cost” in the context of the sale of motor vehicle fuel. The draft
does not affect other components of the definition of “cost,” such as trade discounts,
taxes, and transportation costs. Per instructions from your aide John Hogan, the draft
prohibits the sale of motor vehicle fuel at or below cost. The draft does not change
current law with respect to merchandise other than motor vehicle fuel, which may not
be sold below cost.

Please let me know if you have any questions or if you would like to make changes to
the draft. !

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us




DRAFTER’S NOTE LRB-1515/P1dn
FROM THE CTS:wlj:pg
LEGISLATIVE REFERENCE BUREAU

February 22, 2005

Senator Zien:

This is a preliminary draft. The draft eliminates the minimum markup contained in
provisions that define “cost” in the context of the sale of motor vehicle fuel. The draft
does not affect other components of the definition of “cost,” such as trade discounts,
taxes, and transportation costs. Per instructions from your aide John Hogan, the draft
prohibits the sale of motor vehicle fuel at or below cost. The draft does not change
current law with respect to merchandise other than motor vehicle fuel, which may not
be sold below cost.

Please let me know if you have any questions or if you would like to make changes to
the draft.

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us
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AN Ac
1m. c., 100.30 (2) (am) 1m. d., 100.30 (2) (am) 1m. e., 100.30 (2) (¢) 1g., 100.30
(2) (¢) Ir. and 100.30 (3); and to create 100.30 (3) (a) 2. of the statutes; relating

to: regulating the minimum price of motor vehicle fuel.

MW

Analysis by the Legislative Reference Bureau

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

5 SECTION 1. 100.30 (2) (am) 1m. a. of the statutes is amended to read:

6 100.30 (2) (am) 1m. a. In the case of the retail sale of motor vehicle fuel by a
7 refiner at a retail station owned or operated either directly or indirectly by the
8 refiner, the refiner’s lowest selling price to other retailers or to wholesalers of motor
9 vehicle fuel on the date of the refiner’s retail sale, less all trade discounts except

10 customary discounts for cash, plus any excise, sales or use taxes imposed on the
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SECTION 1

motor vehicle fuel or on its sale and any cost incurred for transportation and any

other charges not otherwise included in the invoice cost of the motor vehicle fuel;-plus

business; or the average posted terminal price at the terminal located closest to the

retail station

; whichever is greater.

SECTION 2. 100.30 (2) (am) 1m. b. of the statutes is amended to read:

100.30 (2) (am) Im. b. In the case of the retail sale of motor vehicle fuel by a
wholesaler of motor vehicle fuel, who is not a refiner, at a retail station owned or
operated either directly or indirectly by the wholesaler of motor vehicle fuel, the
invoice cost of the motor vehicle fuel to the wholesaler of motor vehicle fuel within
10 days prior to the date of sale, or the replacement cost of the motor vehicle fuel,
whichever is lower, less all trade discounts except customary discounts for cash, plus
any excise, sales or use taxes imposed on the motor vehicle fuel or on its sale, and any
cost incurred for transportation and any other charges not otherWise included in the

invoice cost or replacement cost of the motor vehicle fuel;plus-a-markup-o£9.18% of

business; or the average

) aa¥a a ) O 6 Bronoriion T ok I 0 a¥a 0 0 alatka
o bt V CHoro oIy s s & Ly > sv.

posted terminal price at the terminal located closest to the retail station plus-a

of the-eost-of doing business; whichever is greater.

SECTION 3. 100.30 (2) (am) 1m. c. of the statutes is amended to read:

100.30 (2) (am) 1m. c. In the case of the retail sale of motor vehicle fuel by a
person other than a refiner or a wholesaler of motor vehicle fuel at a retail station,
the invoice cost of the motor vehicle fuel to the retailer within 10 days prior to the

date of sale, or the replacement cost of the motor vehicle fuel, whichever is lower, less

|
|
|
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SECTION 8

all trade discounts except customary discounts for cash, plus any excise, sales or use
taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for
transportation and any other charges not otherwise included in the invoice cost or

the replacement cost of the motor vehicle fuel;-plus-a-markup of 6% of that-amount

business; or the average posted

terminal price at the terminal located closest to the retailer plus-a-markupo£9.18%
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business; whichever is greater.

SECTION 4. 100.30 (2) (am) 1m. d. of the statutes is amended to read:

100.30 (2) (am) 1m. d. In the case of a retail sale of motor vehicle fuel by a
refiner at a place other than a retail station, the refiner’s lowest selling price to other
retailers or to wholesalers of motor vehicle fuel on the date of the refiner’s retail sale,
less all trade discounts except customary discounts for cash, plus any excise, sales
or use taxes imposed on the motor vehicle fuel or on its sale and any cost incurred
for transportation and any other charges not otherwise included in the invoice cost

of the motor vehicle fuel teo

o whieh markiim intha
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—sh 1808 b ailer-as-set-forth-in this-s

SECTION 5. 100.30 (2) (am) 1m. e. of the statutes is amended to read:

100.30 (2) (am) 1m. e. In the case of a retail sale of motor vehicle fuel by a person
other than a refiner at a place other than a retail station, the invoice cost of the motor
vehicle fuel to the retailer within 10 days prior to the date of the sale, or the
replacement cost of the motor vehicle fuel, whichever is lower, less all trade discounts

except customary discounts for cash, plus any excise, sales or use taxes imposed on

the motor vehicle fuel or on its sale and any cost incurred for transportation and any
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SECTION 5

other charges not otherwise included in the invoice cost or the replacement cost of

the motor vehicle fuel t

SECTION 6. 100.30 (2) (¢) 1g. of the statutes is amended to read:

100.30 (2) (c) 1g. With respect to the wholesale sale of motor vehicle fuel by a
refiner, “cost to wholesaler” means the refiner’s lowest selling price to other retailers
or to wholesalers of motor vehicle fuel on the date of the refiner’s wholesale sale, less
all trade discounts except customary discounts for cash, plus any excise, sales or use
taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for
transportation and any other charges not otherwise included in the invoice cost of

the motor vehicle fuel,

SECTION 7. 100.30 (2) (c) 1r. of the statutes is amended to read:

100.30 (2) (c) 1r. With respect to the wholesale sale of motor vehicle fuel by a
person other than a refiner, “cost to wholesaler” means the invoice cost of the motor
vehicle fuel to the wholesaler of motor vehicle fuel within 10 days prior to the date
of the sale or the replacement cost of the motor vehicle fuel, whichever is lower, less
all trade discounts except customary discounts for cash, plus any excise, sales or use
taxes imposed on the motor vehicle fuel or on its sale and any cost incurred for

transportation and any other charges not otherwise included in the invoice cost or

the replacement cost of the motor vehicle fuel %Wh%ehsl%ﬁ%eaddema;mlp%

1’\11011‘1&2’0 XX7.
g w) vy

EAY VRS ATAY
TXITONOS

o rtiona
TP oporeiono




16

17

18

19

20

21

22

23

24

) LRB-1515/P1

2005 - 2006 Legislature 4,78 CTS:wlj-pg
SECTION 7

S
s
On

SEC?/N 8. 100.30 (3) /Ahe statutes is amended to read:
10(;.30 3) @LEMWSS—LEADERS DReieirey, 34

subsection, fprohibited sale’ means any of the following:

e

s
o
[—
=
[l
e
ot
wn

1. Except as provided in subd. 2., the sale of any an item of merchandise either

- at less than

by a retailer; or wholesaler;
cost as defined in this section. 9§ S &mg«f

QL&@:L{LL&T@{?:;;EI' wholesaler, wholesaler of motor vehicle fuel.

or refiner, when made with the intent or effect of inducing the purchase of other

merchandise or of unfairly diverting trade from a competitor, impairs and prevents
fair competition, injures public welfare, and is unfair competition and contrary to

1955 lea bev
public policy and the policy of this section. Such sales are prohibited. Evidence of any

sale-of any item of merchandise a;;’/fgrolﬁbited sale %by any a retailer, wholesaler,
wholesaler of motor vehicle fuel, or refiner atless-than-cost-as-defined in this section

shall be prima facie evidence of intent or effect to induce the purchase of other

merchandise, or to unfairly divert trade from a competitor, or to otherwise injure a
competitor.

SECTION 9. 100.30 (3) (a) 2. of the statutes is created to read:

100.30 (3) (a) 2. The sale of motor vehicle fuel by a retailer, wholesaler of motor
vehicle fuel, or refiner at a price equal to or less than cost as defined in this section.

SECTION 10. Initial applicability. (1) This act first applies to sales of motor
vehicle fuel occurring on the effective date of this subsection.

(END)
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17 Insert A g

Under current law, the unfair sales act or “minimum markup” law prohibits
“loss leaders,” or wholesale and retail sales of merchandise at a price below the cost
of the merchandise to the seller. With respect to motor vehicle fuel, current law
prescribes certain formulas for calculating cost; a separate formula applies to each
of several categories of wholesalers and retailers. Each calculation includes a
minimum markup to cover a portion of the cost of doing business.

The minimum markup for a wholesaler of motor vehicle fuel.is currently 3%,
which means that the wholesaler must sell the fuel for at least @I%ére than the cost
of the fuel to the wholesaler. The minimum markup for the sale of motor vehicle fuel
at a retail station owned by a refinep-or a motor vehicle fuel wholesaler is 9.18%) of
the cost to the wholesaler or 9.1 %‘?o%he average posted terminal price, whichever
1s greater. The “average posted terminal price” is an average price at which motor
vehicle fuel is offered on a specific date, plus certain excise taxes and overhead costs.
The minimum markup for he sale of fuel at a retail station not owned by a refiner
or wholesaler is either GA@ of the cost or 9.1 oé“%ﬁhe average posted terminal price,
whichever is greater. The minimum mar up for the retail sale of motor vehicle at a
location other than a retail station is 3%, ent law does not define “retail station.”

This bill eliminates the minimum markup component of each formula for
calculating the cost of motor vehicle fuel. For sales of motor vehicle fuel, the bill
changes the definition of loss leader from a sale below cost to a sale at or below cost.
As a result, motor vehicle fuel must be sold at a price greater than the cost to the
seller, bu{ cost no longer includes a minimum markup for the cost of doing business.
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Senator Zien:

This is a redraft of LRB-;15 15/P1. In this version, the term “prohibited sale” has been
replaced with “loss leader.” Please contact me if you have any questions or if you would
like to make any changes to the draft.

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us
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March 1, 2005

Senator Zien:

This is a redraft of LRB-1515/P1. In this version, the term “prohibited sale” has been

replaced with “loss leader.” Please contact me if you have any questions or if you would
like to make any changes to the draft.

Christopher T. Sundberg

Legislative Attorney

Phone: (608) 266-9739

E-mail: christopher.sundberg@legis.state.wi.us
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Basford, Sarah

From: Hogan, John

Sent: Monday, March 07, 2005 5:19 PM

To: LRB.Legal

Subject: Draft review: LRB 05-1515/1 Topic: Unfair sales act: eliminate gasoline minimum markup

It has been requested by <Hogan, John> that the following draft be jacketed for the SENATE:

Draft review: LRB 05-1515/1 Topic: Unfair sales act: eliminate gasoline minimum markup
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