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Dsida, Michael

Subject: FW: Draft for Senator Leibham

From: Vogel, Brad

Sent: Tuesday, July 22, 2003 1:46 PM
To: Champagne, Rick

Subject: Draft for Senator Leibham

Rick -

Senator Leibham would like a bill drafted that would require employers (who do business in the state of Wisconsin) to
disclose employment information of past employees applying for a peace officer position on the written request of a law
enforcement agency conducting a background investigation and with the consent of the applicant. If an employer refuses
to disclose employment information after such a request is made, the district court may issue an order, on the request of
the recruiting law enforcement agency, requiring the disclosure of such employment records.

Such a bill would put Wisconsin in line with a similar provision that Minnesota currently has on the books, facilitating easier
access to past employment records of applicants.

Please let me know if this is something within your realm. If itis, | can provide the appropriate Minnesota statute and a
memo from Legislative Council outlining differences between that statute and Wisconsin law that would need to be bridged
by new legislation.

Thank you,

Brad Vogel
Office of Senator Joe Leibham

920-457-7367
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Minnesota Statutes 2002, 626.87 Page 1 of 2
Minnssota Statutes 2002, Table of Chapters
‘Table af contents for Chapter 626

626,57 Law snlforcsment bickground investigatioms.

Subdivimioen 1. Backoround investigation reguired.
(2) A law snforcemsnt agency shall sonduct a thoersugh background
investigarion on an applicant for smpleyment ax a licensed pDeace
officer or an applicant for a positiop leading to employment &%
a licensed peage officer before the appliceant may be exploved.
The background investlgation must determina at a minimum whether
the candidare mests the following standards:

{1) stapndards established by the NMianssota board of peade
vEficar standards and training; snd

{2) astpbliszhed mecurity standards Tor access t¢ etats and
national computarized zecord and ¢ommunication systems.

{b) This regquirement does not prevent a law snforoement
agency from astablishing higher standards for law enforcement
employwes if thoas standards are not contrary to appllcable law.

Subd. 2. Disclosuzs of amployment information. Upon
racquest of a law enfozcement agancy, an employer shall dipclose
or otherwisze make svallable for inspeaction smployment
information of an employes or former empleyee who is the gubject
of an investigetion under subdivialon 1. The rsgquest for
digelopurs of smployment informetion must be in wrilting, must be
goecompaniad by an origival suthorization and release signed by
the employes or former smployes, and must be signed by a aworn
pasce officer or other authorized representative of the law
enforcament agency condueking the beckground imvestigatien.

Bubd, 3, Asfuial vo dixglnce a persounel record, If
an employsr rafuses to disclose, sxployment infeormation in
accordance with this section, upon reguest the districk court
may issus an ex parte order directing the digclosurs of the
enmployment information. The requast must ba mede By a cworn
pasce officer from the law snforcement agency conducting the
packground investigation and musgt include 2 copy of the original
reguast £6r dlsclogure made upon the employer or former amployer
and the authorizacion and release signed by the enmploves op
former employes. The request mist be signed by the paaca
officer yaquegting the order and an atzornsy repregenting the
stata or the polivical subdivision on whose beshalf the
background investigation is being condueted. It ig not
nacesiary for the regquest or the order o ba flled with the
geurt administrator. Failura to comply with the court order
subjec¢ts the person who fails to comply to clvil or criminal
centempt of gourt.

gubd, 4. Drwaniey frem lisbility. In the abrence of i\/\
fraud or malice, an employer iy immune from olvil liability for 6\ -
anployment informacion released to a law eanforcement Agency @ {IA’
under this section, or for any subieguent publication mads by L

the employes or formsr arplovee of emplovment informacion *Lg\

htto://www.mevisor.leg.gtate. mn.us/stats/626/87. html z;}jj 03/03/2003




OeALIERR3, 152 L nu SO0 AT RTRS e mass SENATOR JOE LETBHAM PAGE, ©5
+ . Minnesota Statites 2002, 626,87 ' Page 2of 2

valeazed to a law enforcement agenoy under this section.

Bubd. §. Merioe of investigacion, Upon initiacion of
a background investigation under this section, the law
enforoemant agency shall give written notice to the peacs
officaer standards and training board ol:

(1) the candidate s #ull name and date of hirth; and
{2) the cendldates peace officer license number, if Known.

The initlation of a background investigation doss nov
include the submizsion of an application for employment.
toivistion of a background ipvestigation occurs when the law
enforcement agency begins it decermination of whether an
applicunt mests the agency’s standards for employment as a law
enforgement emploves.

Subd. 6. Considontiality agxestants. If saployment
information 1ig subject to s confidentiality agreement between
the emploves or former employea and the smployer, the smployer
shall disclose the facr that such an sgrwement sxists. IYf the
employes or former employes hag authorized the rwlease of
employment information without rogayd to any pravious agreement
to the contrary, the erployer shall ales discloss the employment
information in accordance with subdivision 2. IE omployment
information im Xagled or atherwise subject to a nondimglosure
order by & court of compatent Jurisdiction, the smplover shall
disclose the fact that much an oxder existe, along with
information identifying the court and gourt’s 2ile number.

Subd. 7, Saploymant informatiocn, For purposes of
this section, "employment informabion® means wriltten information
in commection with job applications. performance evalustions,
sttendance records, disciplinsry actions, and eliglbilicy for
rohire.

Subd. 8. Applicatiom.  For purposes of this aeceion,
tamployer® dees not include an mntity that is subjest to chapter

HIST: 1897 ¢ 214 o &

Copyright 2002 by the OQffica of Revisor of Statutes, State of Minnssota.

hitre/iwww raviior Ise atste mmgs/stats/626/87 . himl 03/03/2003
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WISCONSIN LEGISLATIVE COUNCIL
Terry C. Anderson, Director
Laura D. Rose, Deputy Director
TO: SENATOR JOSEPH LEIBHAM
FROM: Dan Schmidt, Analyst?wg.
RE: Police Background Investigations

DATE:  July 3, 2003

This memorandum, prepared at your request, discusses the required background checks for
applicants for law enforcement officer positions in Wisconsin. In addition, this memorandum compares
certain portions of s. 626.87 of the Minn. Stats., and relevant Wisconsin law relating to law enforcement
officer applicant background checks.

Section LES 2.01 (1) (f) 2., Wis. Adm. Code

Section 165.85 (3) (c), Stats., permits the Wisconsin Law Enforcement Standards Board (LESB)
to certify an individual as qualified for employment as a law enforcement officer in Wisconsin. In doing
so, LESB has promulgated rules that establish minimum qualifications for law enforcement officer
recruitment in Wisconsin. In addition to legal, educational and age requirements, the minimum
qualifications require that an applicant for a law enforcement officer position must be of good character
as determined in a written report which contains the following information:

1. The fingerprints of the applicant and the resuits of a search of local, state, and national
fingerprint records.

2. A background investigation conducted by or on behalf of a potential law enforcement
agency employer. The employer must certify in a document a reasonably appropriate background
investigation has been conducted, what persons or agency conducted the investigation and where written
results of the investigation are maintained on file.

3. Any other investigation as is deemed necessary to provide a basis of judgment on the
applicant’s loyalty to the United States or to detect conditions which adversely affect performance of
one’s duty as a law enforcement, tribal law enforcement, jail or secure detention officer. [See s. LES
2.01 (1) (f), Wis. Adm. Code.]

One East Main Street, Suite 401 « P.O. Box 2536 Madison, WI 53701-2536
(608) 266-1304 « Fax: (608) 266-3830 » Email: leg.council @legis state, wi.us
http:/iwww legis.state.wi.us/lc
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The LESB rules do not specify what elements the background investigation should contain.
Conversations with Department of Justice’s Mike Roberts, Administrator of the Division of Law
Enforcement Services and Dennis Hanson, Director of the Training and Standards Bureau, indicated that
the LESB rules are intentionally vague in order to allow local law enforcement agencies to pursue their
own levels of scrutiny based on the positions and applicants.  Mr. Roberts also indicated that a
background check typically involves interviews with an applicant’s prior employers to determine an

applicant’s character and fitness for law enforcement employment.

The following items from the Training and Standards Bureau are attached to this memorandum
for your perusal:

* An application for employment as a law enforcement or jail officer -- The applicant
submits this form upon application for a law enforcement officer position.

* A verification of employment standards and application for certification -- The employing
local law enforcement department files this form with the Training and Standards Bureau
upon completion of the background investigation and verification of other required standards.

* A copy of the Training and Standards Bureau’s summary of standards for employment as a
law enforcement officer in Wisconsin.

Section 626.87, Minn. Stats.

Similar to s. LES 2.01, s. 626.87, Minn. Stats., requires that a law enforcement agency must
conduct a background investigation, subject to the standards of the Minnesota Board of Peace Officer
Standards, on any applicant for a position as a licensed peace officer. In addition, Minnesota requires
that an applicant for a peace officer position meet the security standards for access to state and national
computerized record and communication systems. 1

Wisconsin does Mike Roberts and Dennis Ha ed that suc
employment records are usuaily shared on a voluntary basis in the interest of public safety. They also
indicated that they had not heard of any problems from local law enforcement agencies regarding the
inspection of records of prior employment.

ta law O ammunity from civil liability for employment information released
to a law enforcement agency as part of a required background investigation and requires that the

' Mr. Roberts indicated that an individual who meets the standards for employment as a Wisconsin law enforcement officer
required by the LESB would generally meet the standards for access to what Minnesota law refers to as “state and national
computerized record and communications systems.”
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employer disclose any pre-existing confidentiality agreements between the employer and employee.
Wisconsin law does not appear to have such provisions, as there does not appear to be any disclosure
requirement for current or prior employers of law enforcement officer applicants.

If you have any questions, please feel free to contact me directly at the Legislative Council staff
offices.

DWS:tlu

Attachments




STATE OF WISCONSIN - LEGISLATIVE REFERENCE BUREAU — LEGAL SECTIO
(608-266-3561) :

™

e ,
W iiadns . CH / = 7

o,

T

~

g/ 25"

e ppom Biod

W\

U Fgr of et 7

Dot wons duk LPog DId - lock oty ol

%J(, wA e bjﬁ@




Page 1 of 2

Dsida, Michael

From: Vogel, Brad

Sent:  Monday, October 06, 2003 2:56 PM

To: Dsida, Michael

Subject: RE: Police officer background checks bill

Mike -

This analysis looks reasonable. It limits the release from the confidentiality agreement to "employment
information" (or merely the existence of the

agreement) which assists the law enforcement agency in its mission, the purpose of this bill, without
treading excessively on the employer.

Remaining silent on the candidate consent for access to a confidentiality agreement is also beneficial to law
enforcement agencies as it gives them some

discretion. Being able to set a higher bar for applicants on the confidentiality agreements is in line with the
thrust of this bill, which is to ensure high quality law

enforcement officers without any “skeletons in their closets".

I will get in touch if the Senator has any concerns regarding this part of the bill.
Thanks for the update!

Brad Vogel
Office of Senator L.eibham

P.S. 1 will get back to you asap on your question in the Computer Forfeitures Bill.

From: Dsida, Michael

Sent: Monday, October 06, 2003 2:24 PM

To: Vogel, Brad

Subject: RE: Police officer background checks bill

After looking at it again, | think | have the Minnesota law, however unclear it is, figured out, and | think | can
resume working on the draft based on that interpretation. Under the most reasonable construction of that
law, if the law enforcement agency provides the employer with a consent from the employee

that specifically authorizes the release of information from a confidentiality agreement, the employer must
provide the agency "employment information" from any such agreement. If the employee provides a
consent that does not specifically refer to confidentiality agreements, the employer only has to disclose the
existence of the agreement.

FYI -- Minnesota law does not address whether the agency can require the candidate to sign a consent
that covers information in a confidentiality agreement. In the absence of any such provision, the agency is
probably free to do so.

Mike Dsida
From: Vogel, Brad
Sent: Wednesday, October 01, 2003 4:34 PM

To: Dsida, Michael
Subject: .

11/18/2003
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- As far'as the Police Background Bill goes, he is still looking over the briefing | gave him. I'm also pursuing
information on what we have for employer/employee confidentiality agreement law with DOJ. Would you
be able to send me a single sentence about what, specifically, you want for this one? Would you like to
know if we want the term confidentiality agreement in it or not (i too have found that it's only in the statutes
linked to trade secrets, which don't apply)? Do you want to know if the whole provision of Subdivision 6
should be included? Or, do you want to know if employers should only acknowledge existence of such
agreements or actually reveal the info. in them?

Sorry for the clumsy questions - | just want to make sure we're barking up the right tree in search of an
answer that you need.

Thank you,

Brad
Office of Senator Joe Leibham

11/18/2003
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

1 AN AcT ...; relating to: access to employment records of candidates for local law

2 enforcement officer positions.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

R ARG P At i

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
v
SECTION 1. 175.50 of the statutes is created to read:

175.50 Local law enforcement officer background investigationsﬂgl) X
DEFINITIONS. In this section:

(a) “Candidate” means a person applying or being considered for a position as
a local law enforcement officer.

(b) “Employment information” means written information in connection with

© W -1 o W

job applications, performance evaluations, attendance records, disciplinary actions,

10 and eligibility for being rehired.
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SECTION 1

(¢) “Local law enforcement agency” means a unit of a political subdivision of this
state that is established to prevent and detect crime and enforce state laws or local
ordinances and that employs one or more local law enforcement officers.

(d) “Local law enforcement officer” means a person employed by a political
subdivision of the state for the purpose of detecting and preventing crime and
enforcing laws or ordinances and who is authorized to make arrests for violations of
the laws or ordinances that the person is employed to enforce.

(e) “Provide,” with respect to employment information, includes making
available for inspection.

(gft:‘Release” means a document, signed by a candidate, authorizing the
candidate’s current or former employer to provide employment information
regarding the candidate to a local law enforcement agency.

(2) DISCLOSURE OF EMPLOYMENT INFORMATION. (a) A local law enforcement
agency may request that a candidate’s current or former employer provide
employment information regarding the candidate. Any such request shall be in
writing, be signed by an authorized representative of the local law enforcement
agency making the request, and be accompanied by an original release.

(b) The employer shall comply with any request made under par. (;) with
respect to all employment information that is not subject to a confidentiality
agreement between the candidate and the employer. If some or all of the employment
information is subject to a confidentiality agreement, the employer shall comply with
a request made under par. (;) with respect to that information only if the release
specifically authorizes the employer to provide that information to the local law
enforcement agency. If the release does not, the employer shall inform the agency

of the existence of the confidentiality agreement.
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SEcTION 1

(¢) Notwithstanding par. (bi if a court has prohibited the disclosure of
employment information requested by a local law enforcement agency under par. (i;),
the employer shall comply with the court order but shall disclose to the agency the
fact that the prohibition exists, along with information identifying the court and
number of the case in which the court established the prohibition.

(3) REFUSAL TO DISCLOSE EMPLOYMENT INFORMATION. If an employer refuses to
comply with a request for employment information under sub. (2) Z’b), the circuit
court for any county in which the employer does business or in which the local law
enforcement agency is located may enter an ex parte order, upon the filing of a
petition by the agency, to compel the disclosure of the employment information. A
petition filed under this subsect;fm shall be made by a local law enforcement officer
employed by the agency and shall include a copy of the original request for disclosure
made upon the employer and a copy of the candidate’s release. The request must be
signed by the petitioner and the district attorney.

(4) EXEMPTION FOR CERTAIN EMPLOYERS. A candidate’s current or former
employer is not required to provide employment information to a local law
enforcement agency under this section if the employer is a unit of state or local
government or if the employer does not do business in this state.

(END)
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Brad:

Unlike Minnesota law, this bill does not contain an immum;i’;y provision. Employers
are already covered by the immunity provision in s. 895.487(2). In addition, I cannot
think of a situation in which an employer could be liable based on a candidate’s release
of information that the employer made available to a law enforcement agency.

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867




DRAFTER’S NOTE LRB-3033/P1dn
FROM THE MGD:kjf:rs
LEGISLATIVE REFERENCE BUREAU

December 18, 2003

Brad:

Unlike Minnesota law, this bill does not contain an immunity provision. Employers
are already covered by the immunity provision in s. 895.487 (2). In addition, I cannot
think of a situation in which an employer could be liable based on a candidate’s release
of information that the employer made available to a law enforcement agency.

Michael Dsida
Legislative Attorney
Phone: (608) 2669867
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AN ACT to create 175.50 of the statutes; relating to: access to employment

records of candidates for local law enforcement officer positions.

Analyszs by the Leglslatwe Reference Bureau

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 175.50 of the statutes is created to read:

175.50 Local law enforcement officer background investigations. (1)
DEFINITIONS. In this section:

(a) “Candidate” means a person applying or being considered for a position as
a local law enforcement officer.

(b) “Employment information” means written information in connection with
job applications, performance evaluations, attendance records, disciplinary actions,

and eligibility for being rehired.
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SECTION 1

(c) “Local law enforcement agency” means a unit of a political subdivision of this
state that is established to prevent and detect crime and enforce state laws or local
ordinances and that employs one or more local law enforcement officers.

(d) “Local law enforcement officer” means a person employed by a political
subdivision of the state for the purpose of detecting and preventing crime and
enforcing laws or ordinances and who is authorized to make arrests for violations of
the laws or ordinances that the person is employed to enforce.

(e) “Provide,” with respect to employment information, includes making
available for inspection.

() “Release” means a document, signed by a candidate, authorizing the
candidate’s current or former employer to provide employment information
regarding the candidate to a local law enforcement agency.

(2) DISCLOSURE OF EMPLOYMENT INFORMATION. (a) A local law enforcement
agency may request that a candidate’s current or former employer provide
employment information regarding the candidate. Any such request shall be in
writing, be signed by an authorized representative of the local law enforcement
agency making the request, and be accompanied by an original release.

(b) The employer shall comply with any request made under par. (a) with
respect to all employment information that is not subject to a confidentiality
agreement between the candidate and the employer. If some or all of the employment
information is subject to a confidentiality agreement, the employer shall comply with
a request made under par. (a) with respect to that information only if the release
specifically authorizes the employer to provide that information to the local law

CLovdisn Guih an auhbtiprzahson

enforcement agency. If the release does not; the employer shall inform the agency
A

of the existence of the confidentiality agreement.




11
12
13
14
15
16

17

18
19

2003 — 2004 Legislature -3- LRﬁéSé)ﬁgi

SECTION 1

(¢) Notwithstanding par. (b), if a court has prohibited the disclosure of
employment information requested by a local law enforcement agency under par. (a),
the employer shall comply with the court order but shall disclose to the agency the
fact that the prohibition exists, along with information identifying the court and
number of the case in which the court established the prohibition.

(3) REFUSAL TO DISCLOSE EMPLOYMENT INFORMATION. If an employer refuses to
comply with a request for employment information under sub. (2) (b), the circuit
court for any county in which the employer does business or in which the local law
enforcement agency is located may enter an ex parte order, upon the filing of a
petition by the agency, to compel the disclosure of the employnient information. A
petition filed under this subsection shall be made by a local law enforcement officer
employed by the agency and shall include a copy of the original request for disclosure
made upon the employer and a copy of the candidate’s release. The request must be
signed by the petitioner and the district attorney.

(4) EXEMPTION FOR CERTAIN EMPLOYERS. A candidate’s current or former
employer is not required to provide employment information to a local law
enforcement agency under this section if the employer is a unit of state or local
government or if the employer does not do business in this state.

(END)
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INSERT A

In general, under current law, an employer may, but is generally not required
to, provide information regarding a current or former employee if the employee
applies for a job elsewhere. This bill requires a private employer doing business in
this state to provide employment information requested by a municipal or county law
enforcement agency if a person who is working or has worked for that employer
applies for or is being considered for a law enforcement position with that agency.
In order for that requirement to apply, the agencfs‘request must be signed and in
writing and be accompanied by a release, signed by the candidate for the law
enforcement position, which authorizes the current or former employer to provide
employment information regarding the candidate to the agency. The bill authorizes
a law enforcement agency to obtain a court order mandating the release of
employment information if an employer does not comply with a proper request.

The bill contains two exceptions relating to this requirement. First, if any
employment information is subject to a confidentiality agreement, the employer is
required to comply with the agency’s request with respect to that information only

if the release specifically authorizes the employer to prowde that information to the
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agency. If the release does not; the employer must inform the agency of the existence
of the confidentiality agreement and comply with the agreement. Second, if a court
has prohibited the disclosure of relevant employment information, the employer

must inform the agency of the order and comply with the order.
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AN ACT to create 175.50 of the statutes; relating to: access to employment

records of candidates for local law enforcement officer positions.

Analysis by the Legislative Reference Bureau

In general, under current law, an employer may, but is generally not required
to, provide information regarding a current or former employee if the employee
applies for a job elsewhere. This bill requires a private employer doing business in
this state to provide employment information requested by a municipal or county law
enforcement agency if a person who is working or has worked for that employer
applies for or is being considered for a law enforcement position with that agency.
In order for that requirement to apply, the agency’s request must be signed and in
writing and be accompanied by a release, signed by the candidate for the law
enforcement position, which authorizes the current or former employer to provide
employment information regarding the candidate to the agency. The bill authorizes
a law enforcement agency to obtain a court order mandating the release of
employment information if an employer does not comply with a proper request.

The bill contains two exceptions relating to this requirement. First, if any
employment information is subject to a confidentiality agreement, the employer is
required to comply with the agency’s request with respect to that information only
if the release specifically authorizes the employer to provide that information to the
agency. If the release does not contain such an authorization, the employer must
inform the agency of the existence of the confidentiality agreement and comply with
the agreement. Second, if a court has prohibited the disclosure of relevant
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employment information, the employer must inform the agency of the order and
comply with the order.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 175.50 of the statutes is created to read:

175.50 Local law enforcement officer background investigations. (1)
DEFINITIONS. In this section:

(a) “Candidate” means a person applying or being considered for a position as
a local law enforcement officer.

(b) “Employment information” means written information in connection with
job applications, performance evaluations, attendance records, disciplinary actions,
and eligibility for being rehired.

(¢) “Local law enforcement agency” means a unit of a political subdivision of this
state that is established to prevent and detect crime and enforce state laws or local
ordinances and that employs one or more local law enforcement officers.

(d) “Local law enforcement officer” means a person employed by a political
subdivision of the state for the purpose of detecting and preventing crime and
enforcing laws or ordinances and who is authorized to make arrests for violations of
the laws or ordinances that the person is employed to enforce.

(e) “Provide,” with respect to employment information, includes making
available for inspection.

() “Release” means a document, signed by a candidate, authorizing the
candidate’s current or former employer to provide employment information

regarding the candidate to a local law enforcement agency.
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(2) DISCLOSURE OF EMPLOYMENT INFORMATION. (a) A local law enforcement
agency may request that a candidate’s current or former employer provide
employment information regarding the candidate. Any such request shall be in
writing, be signed by an authorized representative of the local law enforcement
agency making the request, and be accompanied by an original release.

(b) The employer shall comply with any request made under par. (a) with
respect to all employment information that is not subject to a confidentiality
agreement between the candidate and the employer. If some or all of the employment
information is subject to a confidentiality agreement, the employer shall comply with
a request made under par. (a) with respect to that information only if the release
specifically authorizes the employer to provide that information to the local law
enforcement agency. If the release does not contain such an authorization, the
employer shall inform the agency of the existence of the confidentiality agreement.

(c) Notwithstanding par. (b), if a court has prohibited the disclosure of
employment information requested by a local law enforcement agency under par. (a),
the employer shall comply with the court order but shall disclose to the agency the
fact that the prohibition exists, along with information identifying the court and
number of the case in which the court established the prohibition.

(3) REFUSAL TO DISCLOSE EMPLOYMENT INFORMATION. If an employer refuses to
comply with a request for employment information under sub. (2) (b), the circuit
court for any county in which the employer does business or in which the local law
enforcement agency is located may enter an ex parte order, upon the filing of a
petition by the agency, to compel the disclosure of the employment information. A
petition filed under this subsection shall be made by a local law enforcement officer

employed by the agency and shall include a copy of the original request for disclosure
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made upon the employer and a copy of the candidate’s release. The request must be
signed by the petitioner and the district attorney.
(4) EXEMPTION FOR CERTAIN EMPLOYERS. A candidate’s current or former
employer is not required to provide employment information to a local law
enforcement agency under this section if the employer is a unit of state or local

government or if the employer does not do business in this state.

(END)



