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Malaise, Gordon

From: O'Malley, Jim

Sent: Tuesday, May 17, 2005 2:22 PM

To: Malaise, Gordon

Subject: WORKER'S COMPENSATION " AGREED UPON BILL"

The Workers' Compensation Advisory Council { WCAC ) has tentatively agreed to some proposals for
amendments {o Chapter 102, Wis. Stats., and DWD 80 of the Wisconsin Administrative Code for this legislative cycle.
While the WCAC has preliminarily agreed to some proposals, no official vote has yet been taken and they have not been
finalized. At this time | am forwarding the proposals that are likely to be approved. | will forward other proposals after they
are approved by the WCAC.

The attachment on the left contains proposals from the Workers' Compensation Division. The attachment second
from the left contains proposals from Management. The attachment second from the right contains draft language
prepared by the WCD for Management proposals # 1, 6 and 9. The attachment on the far right contains proposals from
the public.

proposed chg stats 2005 Management WCAC Agreed Legislative
dept5 11 0... Proposais to A... anagement 5 11 05. >roposals from the..

The WCAC tentatively agreed to approve the following proposals for statutory amendments from the Worker's
Compensation Division ( attachment on far left ):

#,8’ s. 102.13(2) © Final treating practitioners report

# 10 s. 102.32(6) (b) Payment for permanent partial disability ( PPD )

# ¥, s. 102.32(6m) Advance payments of PPD and death benefits

z)é s. 162.32¢63b) Disclosure of confidential information

18, s.102.35(1)(b) Interest on penalties

# 16 s. 102.33(2)(b). Public access to WCD & LIRC records

#¥7 s. 102.75(5) - Interest on late payment of assessments

#3, s 102.42(2)(b) Mileage reimbursement rate for travel for treatment

# ,}‘é s. 102.61(1) Mileage reimbursement rate for travel for retraining

The WCAC tentatively agreed to approve the following Management proposals ( attachment second from the left):
#/ s.102.23(5) Judicial review

s. 102.680(5)(b) lilegal employment of minors
#)’ ss. 102.28(8), 102.65(1)'& (2), 102.75 Lapsing of funds

The Worker's Compensation Division drafted some language for these proposals. QOur draft is in the attachment
second on the right.

v " The WCAC also tentatively agreed to Attorney Bill Sachse's proposal to amend Ss. 102.17(4) and 102.66 to
include coverage for artificial spinal discs resulting from traumatic injuries to be payable from the Work Injury
Supplemental Benefit Fund. This proposal is included in the summary of public proposals ( attachment of far right ).

I hope this information is useful. Let me know if you have any questions or need additional information.
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WCAC Agreed Management — Labor Proposals

2005-2006
Revised 5/11/05

lllegally employed minor — employer misled
v Amend §102.60(5)(b) as follows:

(b) If the employer is misled in employing a minor illegally because of fraudulent written
evidence of age presented by the minor, the lncreased compensatlon provnded by this
section shall not be paid Y ,

Self-insured employer and carrier assessment
. Create §102.75(5) as follows:

(5) The moneys assessed and collected by the department under this section constitute
a separate, nonlapsible fund and shall be used in accordance with the purposes set forth
in chap. 102.

~Self-insured employer liability fund
Amend §102.28(8) as follows:

(8) Self-insured employers liability fund. The moneys paid into the state treasury under
sub. (7), together with all accrued interest shall constitute a separate fund designated as
the “self-insured employers liability fund”. The moneys paid into the self-insured
emplovers liability fund shall be used in accordance with the purposes set forth in chap.
102.

Work injury supplemental benefit fund
‘//Amend §102.65(1) and (2) as follows:

(1) The moneys payable to the state treasury under ss. 102.47, 102.59 and 102.59,
together with all accrued interest, shall constitute a separate, nonlapsible fund to be
known as the “Work Injury Supplemental Benefit Fund”.

(2) For proper administration of the moneys available in the fund the department shall
by order, set aside in the state treasury suitable reserves to carry to maturity the liability
for benefits under ss. 102.44, 102.49, 102.59 and 102.66. Such moneys shall be
invested by the investment board in accordance with s. 25.14(5). The moneys payable
into the Work Injury Supplemental Benefit Fund shall be used in accordance with the
purposes set forth in chap. 102.
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Malaise, Gordon

From:
Sent:
To:
Subject:

Attachments:

O'Malley, Jim

Thursday, August 04, 2005 6:06 PM

Malaise, Gordon

WORKER'S COMPENSATION AGREED UPON BILL

healthcost stat draft jto.doc 8.3.05.doc; PHARMACY FEE SCHEDULE PROPOSAL-DRAFT
7.28.05.doc; proposed chg stats dept 5 11 05.doc

At the meeting on July 29, 2005 the Worker's Compensation Advisory Council ( WCAC ) completed deliberations
on amendments to Chapter 102 and DWD 80 for this legislative cycle.

The WCAC agreed to ali of the earlier proposals that forwarded to you on 6/29/05.

The following proposals were also agreed to by the WCAC at the last meeting.

% The last sentence of 5.102.03(1)@3 is to be amended to include event and activity as well as program. This
sentence is to cover employee wellness or well-being activities, events or programs where participation is voluntary and
uncompensated. Please add activity and event

The WCAC agreed to amend s. 102.11 (1) to provide that the maximum compensation rate for TTD, PTD and
death benefits will be set at 110% of the state's average weekly earnings under s. 108.05 on a permanent basis. Under the
current language the 110% was for a four ( 4 ) year period ending on 1/1/06.

The WCAC also agreed to amend s. 102.11 to increase the maximum PPD rate as follows; on or after
1/1/06 but before 1/1/07--$252 #31¢

on or after 1/1/07 but before 1/1/08--$262 -~ k393

on or after 1/1/08 but before 1/1/09--$272 ~ £ 4<%
on or after 1/1/09 but before 1/1/10--$282 ~ ¢ Ya3

o Treatment guidelines for worker's compensation injuries have been approved. The WCAC adopted this proposal
from a recommendation from the Health Cost Study Committee, a special study committee established by the WCAC. The
treatment guidelines will apply to the necessity of treatment resolution process under s. 102.16(2m) and also for ALJs to
follow in issuing orders after hearings in contested cases under s. 102.18(1) (bg). | called you about this proposal before.
We will adopt a rule taken from Minnesota and modified to conform to Chapter 102.Draft language for the statutory

healthcost stat
draft jto.doc ...

changes is contained in an attachment below. | can also provide a draft of the proposed rule if you wish.

\ﬁ The WCAC agreed to a pharmacy fee schedule. This proposal was also adopted based on a recommendation
from the Health Cost Study Committee. Suggested language is in the attachment below. | did not know what section this
should be included in so | drafted it under 102.425. It also could be in or near s. 102.16 since sub. (2) and (2m) include our
current heaith care cost containment provisions.

PHARMACY FEE
HEDULE PROPOSAL

Department proposals #29 and#30 were also approved These are amendments to ss. 102.17(1)(d) and (1)(h) in
response to the Wisconsin Supreme Court's decision in Gehin v. Wisconsin Group Ins. Board, No. 03-0226 ( Feb. 23,
2005 ). These are in the attachment below.

proposed chg stats
dept5110...

% Ss. 102.17(4) & 102.66(1) & (2) will also be amended to require payment for the specified barred traumatic claims
to be paid by the employer/insurance carrier beginning 1/1/06. Occupational disease claims will continue to be paid from

1



the Work Injury Supplemental Benefit Fund ( WISBF ). The result is that for a four ( 4 ) year period, 1/1/02-12/31/05, the
specified traumatic claims will be paid from the WISBF.

% The WCAC agreed to amend s. 102.18 (1 )(bp) to increase the amount for an award for bad faith from $15, 000 to
$30,000. Under this amendment one penalty can be imposed for each event or occurrence. Under the proposed
amendment additional penalties for 10% delay of payment under s. 102.22 and 12% interest under s. 628.46 cannot be
awarded. In other words there cannot be awards for bad faith, delay of payment and 12% interest based on the same
occurrence or event. It is the position of the WCD that the 12% interest under s. 628.46 does not apply o claims under
Chapter 102, but s few claimant's attorneys make this claim based on a recent Ct. of Appeals decision. Currently, bad
faith and 10 % delay of payment penalty can be awarded for the same event. The amendment will permit more than one (
1) bad faith claim per case, just they are not to be combined with other penalty claims.

# The WCAC agreed to an amendment to s. 102.31 for required notification on termination of insurance coverage
for professional employer organizations. There were very vague instructions about this from the WCAC at the meeting. |
will send more detailed information for this amendment after it is available.

4 The next amendment is to s. 102.35 (1). The WCAC agreed to change the term forfeiture to surcharge and
 redirect payments into the Work Injury Supplemental Benefit Fund ( WISBF ) under s.102.65. Lee Shorey contacted you a
few weeks ago for more information about the payment of forfeitures into the School Fund.

< The WCAC also agreed to modify Department proposal # 15 to require the interest payment s to be made into the
. ‘WISBF under s. 102.65.

The next proposed amendment is to codify DWD 80.47 of the Wisconsin Administrative Code. The amendment
deals with the denial of compensation for temporary disability under three ( 3 ) circumstances. Attorneys for labor and
management are still drafting some proposed language for this. | will forward this to you after it is available to me. | was
not involved in the final deliberations for this proposal and do not know the specifics. | was advised there will be a denial of
temporary disability (1) when an employee fails or refused to perform suitable work available within the individual's
restrictions (2) if charged by a Dist. Attorney or U.S.Attorney with a crime related to the employment and (3) if the individual
violates a drug policy the employer had in effect at the time of injury that was enforced by the employer. We believe this
amendment should be s. 102.43 (9).

y The WCAC agreed to amend s. 102.44 (1) to increase the amount and number of people eligible for supplemental
benefits. Under this proposal beginning 1/1/06 people who had injuries occurring before 1/1/86 would have benefit rates
increased to a maximum of $321per week. Beginning 1/1/07 people who had injuries before 1/1/88 would have benefit
rates increased to a maximum of $338 per week. The WCAC wanted to increase the benefit rates for old permanent and
total disability cases. The first step will raise the rates for a five year period and the second will cover another two year
period. These benefits will be paid from the WISBF. | may need to provide further information about this proposed
amendment later. This proposal is similar to what we did in the last bill, except then it was for a two (2) step and this is for
a five year step for the first year ( 2006 ) and then a two (2) year step for the next year ( 2007).

jé S. 102.49 (5)(a) will be amended to increase the $10,000 assessment to $20,000 for cases resuiting in death.

S. 102.59 (2) will be amended to increase the $10,000 assessment to $20,000 for cases resulting in
dismemberment.

s The WCAC aiso agreed to amend s. 102.60 related to the illegal employment of minors. With this amendment
double and treble compensation will no longer be paid to the minor but to the WISBF under s. 102.65.

I will provide additional information after it is available to me.

Let me know if you have any questions.



HEALTH COST STUDY COMMITTEE
TREATMENT GUIDELINES PROPOSAL

Create s. 102.16 (2m) (h) 1 and 2, Wis. Stats. as follows:

The department shall promulgate rules that conform to the greatest extent
possible, but do not conflict with this chapter, based on the Minnesota workers’
compensation treatment parameters as stated in Parts 5221.6010 to 5221.8900 of
the Minnesota administrative rules as amended to January 1, 2005 to establish
treatment guidelines. Experts selected by the department to render opinions on
necessity of treatment disputes submitted under this subsection shall apply these
guidelines in rendering opinions.

The department shall appoint a committee of health care service providers to
advise the department and the council on worker’s compensation on the
subsequent modification of the treatment guidelines under par.1.

Amend s. 102.18(1) (bg) 2, Wis. Stats as follows:

2. If the department finds under par.(b) that an employer or insurance carrier is
liable under this chapter for any treatment provided to an injured employee by a
health service provider, but that the necessity of treatment is in dispute, the
department may include in its order under par. (b) a determination as to the
necessity of the treatment or the department may notify, or direct the employer or
insurance carrier to notify, the health service provider under s. 102.16 (2m) (b)
that the necessity of treatment is in dispute. The department shall apply the
treatment guidelines promulgated by rule under s. 102.16 (2m) (h) to a

determination as to the necessity of treatment urdterpar~(b.

Create §DWD 80.73 (7m) of the Wisconsin Administrative Code as follows:

(7m) TREATMENT GUIDELINES. An impartial health care services review
organization or an expert from an independent panel of experts established by the
department shall apply the treatment guidelines in DWD 80.74 in rendering an
opinion regarding the necessity of treatment under s. 102.16 (2m), Stats.

Create §DWD 80.74 (14) of the Wisconsin Administrative Code as follows:

(14) HEALTH CARE SERVICE PROVIDER ADVISORY COMMITTEE. (a)The

department shall establish a health care services provider committee to advise
the department and the council on worker’s compensation on modification of the
treatment guidelines under this section. The administrator of the division shall
serve as chairperson. The committee shall consist of 14 members. 12 members



shall include six medical doctors of different specialties, two chiropractors, two
hospital representatives, one registered nurse and one physical therapist who are
licensed in and practicing in this state that provide treatment under s. 102.42,
Stats. The appointments shall be made from a consensus list of 24 names
submitted by the Wisconsin Medical Society, Wisconsin Chiropractic
Association and the Wisconsin Hospital Association. The two at large members
shall be selected by the division administrator.

(b) In modifying the guidelines under this section the committee shall consider:

1. Updating the guidelines to include new procedures and treatment options
for the classes of injuries covered in the initial guidelines.

2. Expanding the guidelines under this section to cover new classes of
injuries.

3. Clarifying the intent and description of the guidelines under this section.



HEALTH COST STUDY COMMITTEE
PHARMACY FEE SCHEDULE PROPOSAL

Create s. 102.425, Wis. Stats as follows:

v 102.425 Filling worker’s compensation prescription. (1)(a) Generic
drugs. Under this section drugs prescribed by an authorized health care provider
include only generic drugs or single-source patented drugs for which there is no
generic equivalent unless the authorized health care provider requires that a name
brand drug is medically necessary and specifically includes in writing on the
prescription” dispense as written” or “ DAW .

(b) A generic equivalent drug as defined in Ch. 961 stats. shall be
dispensed in place of the ordered drug if all the following conditions are
satisfied.

(1) The generically equivalent drug is approved by the United States

food and drug administration.

(2) The generically equivalent drug is determined therapeutically
equivalent to the ordered drug by the United States food and drug
administration.

93’ The generically equivalent drug is therapeutically equivalent to the
ordered drug in the professional judgment of the dispensing
pharmacist.

yl/)' The charge for the substituted generically equivalent drug is less
than the charge the ordered drug.

(2) Dispensing fee. (a) Liability for prescription medicines provided
for outpatient use by a practitioner shall be limited to the following.
(}) The average wholesale price of the drug as determined by
erican Druggist Blue Book or Drug Topic Red Book.
)A professional dispensing fee of $3.00 per medication order.
, /(«Sprplicable state and federal taxes.

[y

/gyj Only a dispensing pharmacist shall receive the dispensing fee
~“under this subsection.

/(53 Not withstanding sub (a) an employee shall be entitled to
" reimbursement for the full amount of out of pocket payment he
or she made to obtain prescription medicines.



(3) Billing provisions . The following billing provisions apply to all
prescription drugs dispensed under this section.
(a¥ The dispensing fee under sub. 2 (b) applies to all sites of
purchase including practitioner, clinic, hospital and pharmacy.
The dispensing fee under sub. 2 (b) applies to all drug
prescriptions made under this subsection.
(€) The NDC code shall be included in the billing statement
(d) The billing statement shall state separate amounts for drug
ingredients and dispensing fee.

}46 Brand name drug. An employee eligible to receive a prescribed

drug under this subsection may require that a brand name drug be
used in treating the employee. Unless the prescribing practitioner
has required that an equivalent generic drug not be substituted,
an employee who requests a brand name drug shall be
responsible for payment of the difference between the equivalent
name-brand-drug-wholesale-price-of the lowest priced
therapeutically equivalent drug the dispensing pharmacist has
available in stock and the brand name drug wholesale price on
the date of dispensing.

(5)(a)Balance billing. A pharmacy or other health care provider dispensing
a prescribed drug under this subsection may not collect, or bring an action
for collection of any charge in excess of any charge permitted under this
subsection, against the employee who received the prescription drug.

(b) A pharmacy or other health care provider may collect from, or bring an
action for collection, against the employee for any drug prescription that is
denied or disputed by the employer or insurer.

(6) Over the counter medications. Liability for over the counter
medications shall be limited to usual and customary charges available to
the public.
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Malaise, Gordon

From: O'Malley, Jim

Sent: Monday, August 08, 2005 3:53 PM

To: ‘ Malaise, Gordon

Subject: WORKER'S COMPENSATION AGREED UPON BILL
Attachments: DRAFT S 102 31 (2M) PEO.Brian's Revision 8.5.05.doc

I reviewed your suggested language for Mgt. Proposal # 1 concerning the Bosco case. You may wish to add, " the
party that has been ordered by LIRC or the courts to pay compensation”. The proposal is intended to cover cases that are
also pending on appeal in the courts.

Suggested language on termination insurance coverage for PEOs is in the attachment below. For purposes of
preparing draft language we numbered this s. 102.31 (2m)

DRAFT S 102 31
(2M) PEO.Brian...

| am also including some more information on the proposal to amend s. 102.44 (1) to increase the compensation
rate for some old permanent total disability claims. The first step will be to increase the benefit rate for injuries occurring
from 5/13/80 to 1/1/86 (about 5 1/2 years) to the maximum benefit rate in effect on 1/1/86 ( $329 ). The $321 specified in
my earlier e-mail was incorrect. The first step will become effective 1/1/06.

The second step will provide another increase in benefits for injuries occurring from 1/1/86 to 1/1/88 ( two
years-1986 and 1987 ) to the maximum rate in effect on 1/1/88 ( $348).The $338 per week specified in my earlier e-mail
was incorrect. The second step will become effective 1/1/07.

Not all employees receive the maximum benefit rate. If they were at 90% of the maximum rate at the time of injury,
then they would get 90% of the maximum supplemental benefit rate in effect.

Let me know if you have any questions about this proposal.

The draft language on the proposal to codify and modify DWD 80.47 of the Wisconsin Administrative Code is not
yet available. | will forward it fo you as soon as it is provided to me.

We hope that the amendments will become effective on 1/1/06. It may be a good idea to use language for benefit
increases to become effective on the date when the amendment becomes law. Benefit rate increases cannot be
retroactive. | am suggesting this to avoid an amendment to the bill to correct effective dates, if thins get delayed.



S. 102.31(2m) (a) £N A professional employer organization or-empleyee-teasing
-organization that enters,\nto an employee Ieasmmt with a client shall
submit to the department,(wnthm 10 working days he effective date of the
agreement, a report disclosing the identity of that client, the effective date of the

leasing agreemengfand such other mformgtnon as the department prescribes. The
7éec

notification shall be on a form a y the department and shall include the

following;

1. The name and mailing address of the professional employer

organization orempleyee-leasing-organization.

<}:;,; organization’s oremployee-easing-organization’s Wis
\@}insurance carrier.

3. The names and mailing addresses of all clients of the professional

employer organization er.empleyee-leasing-orgamnization.

(&)
. ﬁ'@} £2).If a professional employer organization orempleyeeleasingorganization and

o ;,
-w o ﬁ%%\
clienfiterminate an employee leasing agreement, the professional employer ate

e
po 1=
organization orempleyeeteasingerganization shall notify the department’30

days prior to the termination date of the leasing agreement. The notification to

the department shall be on a form approved by the department.



Malaise, Gordon

From: O'Malley, Jim

Sent: Tuesday, August 09, 2005 11:04 AM

To: Malaise, Gordon

Subject: WORKER'S COMPENSATION AGREED UPON BILL

Attachments: DRAFT OF PROPOSED S. 102.43 (9) by Weir,Sachse & Lehner 8.9.05.pdf

Draft language for the WCAC proposed codification/modification of DWD 40.47 of the Wisconsin Administrative
Code is in the attachment. The footnote is for a DWD publication Worker's Compensation Act of Wisconsin ( WKC-1-P )
This was just provided to me earlier today.

This is a very important proposal. it took the WCAC a number of weeks to finally reach agreement on this. Without
an agreement on this proposal, the WCAC may not have had bill for this legisiative cycle.

Let me know if you have any questions.

DRAFT OF
JPOSED S. 102.43 (



§ 102.43(9) Temporary disability, during which compensation shall be payable for loss of
earnings, shall include the period that an employee could return to a restricted type of work
during the healing period, unless suitable employment within the physical and mental limitations
of the employee is furnished by the employer or some other employer, except under the following
conditions:

a) The employee’s employment with the employer is suspended or terminated due to the
employee’s commission of a crime, the circumstances of which are substantially related to the
employment for the employer, and the employee has been charged with such crime by a state or
federal prosecutor. In the event the such charged employee is not found guilty of such a crime,
temporary disability benefits are payable in full.

b) The employee’s employment with the employer is suspended or terminated due to the
employee’s violation of, during the period of restricted duty work, the employer’s written drug
policy. For purposes of this subsection, the employer must show that such drug policy was in
writing and established before the date of injury, and that such policy was regularly enforced by
the employer prior to the injury.

c) For purposes of this subsection, if the employer or some other employer in good faith makes
an offer of suitable restricted duty employment which is refused by the employee without
reasonable cause, the employee is considered to have returned to work with the earnings the
employee would have received had it not been for the refusal. In the event of a dispute as to what
physical and mental limitations are suitable for the employee, the department shall find the facts.

fn: This section codifies the employer’s liability for benefits to the employee when there is a medical
release of the employee for restricted work in the healing period, as formerly found in DWD §80.47 and as
interpreted in Brakebush Brothers, Inc.v. LIRC, 210 Wis. 2d 623 (1997). "Misconduct” terminations of
employment, in general, continue o not be a defense to liability for temporary disability benefits. This
section now sets forth three exceptions to that general rule, for the employee’s commission of a ¢rime
connected to the employment, an employee’s violation of the employer’s previously established and
enforced written drug policy, or the employee’s refusal of restricted duty employment without reasonable
cause. If there is a dispute as to which of competing medical limitations are applicable to the employee
under (c), the department retains the current practice of determining the appropriate restrictions and
liability flowing from the application of such restrictions.
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Malaise, Gordon

From: Malaise, Gordon

Sent: Thursday, August 25, 2005 5:11 PM

To: O'Malley, Jim

Subject: Unedited Draft of Worker's Compensation Bill
Attachments: 05-3474/7

05-3474.pdf (158
KB)

Jim:

To expedite your review of the worker's compensation bill, attached is an unedited version of the bill. If you catch any
mistakes, please let me know as soon as possible and | will fix them before the draft gets out of editing.

In reviewing the draft, please note all of the following:

1. In section 102.31 (2m) relating to professional employer organization reports, | did not include a reference to employee
leasing organizations because in the absence of definitions for those terms the reference to employee leasing
organizations seem redundant.

2. 1 went ahead and amended s. 102.33 (2) (c) relating to confidential information obtained from the Wisconsin
Compensation Rating Bureau to include a reference to LIRC. But, would LIRC be privy to such information? If not, the
treatment of s. 102.33 {2) (c) can be deleted from the bill.

3. I created a title for s. 102.42 (1m) relating to unnecessary treatment, which | forgot to do when | created that subsection
last time.

4. Ins.102.43 (9) (a) | clarified that an employee who refuses a reasonable offer of employment is considered to have
returned to work as of the date of the offer.

5. Ins. 102.60, the employer will not be paying double compensation to DWD, but rather ordinary compensation to the
minor and an equal amount to DWD. Similarly, in lieu of treble compensation under current law, the employer will be
paying ordinary compenstion to the minor and double that amount to DWD.

6. | went ahead and amended s. 102.87 (4) to conform that provision to the changes made throughout the statutes in
2003 Act 139. Somehow that provision got missed in 2003 Act 139.

Gordon



Malaise, Gordon

From: O'Malley, Jim

Sent: Wednesday, August 31, 2005 6:14 PM

To: Malaise, Gordon

Subject: FW: Unedited Draft of Worker's Compensation Bill
Attachments: 05-34741?

‘ You did a very good job in drafting the amendments to Chapter 102. | only have a few comments.

v On p. 3 of your analysis under Travel for treatment or rehabilitation in the third line it is stated the employer
must offer to the employee his or her choice of any treating practitioner. However practitioners are limited to physician,
chiropractor, psychologist, dentist, physician assistant, advance practice nurse prescriber or podiatrist. Under s. 102.42 (2)
employees are not entitled to select other practitioners like doctors of optometry, physical therapists, accupuncturists,
holistic providers etc. for treatment. | suggest the analysis reflect employees can select any competent or specified
practitioner listed under s. 102.42 (2). We have a few disputes over the types of practitioners employees can select for
treatment.

. / On p. 4 of the analysis under Maximum weekly compensation rates temporary and permanent disability. benefits
are mentioned. Death benefits should also be included. S. 102.11-(1) provides that the average weekly earnings for
temporary disability, permanent total disability and death benefits..... .

/ On p. 4 of the analysis under supplemental benefits for the last sentence | suggest that you clarify that the
maximum supplemental benefit amount will be $329.in 2006 and $348 in 2007. Not everyone is eligible for supplemental
benefits at the maximum rate. For example if an employee's rate was 75% of maximum at the time of injury, the
supplemental benefit rate would be 75% of the applicable maximum.

/ On p. 5 of the analysis in the last sentence of the part of the paragraph at the top of the page it looks like there is a
typo. " The bill also includes among the traumatic injuries that are not barred by the statute.... ".

/ At the top of p. 7 of the analysis in the last sentence of the part of the paragraph at the top of the page under

- Penalties for bad faith there is an error. It is the position of the Worker's Compensation Division( WCD) that 12% interest
does not'apply to payments made under Ch 102 by WC insurance carriers/self-insured employers. The provision for 12%
interest is:in's. 628.46. The WCD began receiving numerous requests for imposing 12% interest under s. 628.46 after the
decision by the court of appeals in Kontowicz v. American Standard Insurance Co. of Wisconsin, Nos. 03-2177 & 03-2534
( Wis. Jan.19,2005 publication recommended ). | do not know if the case was appealed to the Wis. Supreme Court. We
believe that the reasonable interpretation of the holding in this case is that the imposition of 12% interest under s. 628.46 is
limited to-proceeds recovered from a third party either from a negotiated settiement or from a jury trial in a third party
action under s. 102.29 and not to payments to employees from WC insurers/self-insurers under Ch, 102. The
Management representatives on the WCAC are concerned about this since 12% interest was not approved by the WCAC
and that is why s. 628.46 was also specified in the proposal as a claim that could not be included with bad faith under s.
102.18(1)(bp).

In the past the WCD received a few requests to impose 12% interest under s. 628.46. However, we did not award
the 12% interest because this remedy was not specified in Ch. 102 and was not authorized by the WCAC. We do not want
to convey the idea that payment of 12% interest under s. 628.46 is currently an available remedy that can be administered
by the WCD.

v In the amendment for s. 102.11 (1) (intro.) p.12 line 1the WCAC agreed to increase the permanent partial
disability( PPD ) rate for injuries occurring from 1/1 thru 12/21/ 06 to a maximum of $252. Instead of beginning with
January 1, 2006 should we use," effective date of this paragraph... { revisor inserts date } ? | am concerned that if the bill
is delayed, it will not become effective until after 1/1/06. Based on case law PPD increases cannot be retroactive.

/ Fors. 102.13(2) © on p. 12 lines 13-14 we should also include surgery. At the last meeting on 7/29/05 the WCAC
agreed to amend DWD 80.02 (2) (e) 4 to also include surgery as something that will require the filing of a treating
practitioner's report. Currently the rule provides that when an employee has more than three ( 3 ) weeks of temporary
disability or there is permanent disability a final report must be filed.

o You did a great job with drafting s. 102.16( 2m) (g). My only comment is on p.14 lines 8-9. We want to establish
the treatment guidelines that are consistent with the Minnesota WC treatment parameters and that also conform to the
Wisconsin WC law to the greatest extent possible. | recommend that you add something about conforming to Wisconsin
WC law to the greatest extent possible. | completed a draft of the proposed rule (DWD 80.74 ). It is @ 54 pages. The
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Minnesota rule is @ 62 pages.
.-~ Onp. 15 line 5 for the amendment to s. 102.17 (4) there is a typo. It should state, " Except as provided in this.....

G~ For the amendment to s. 102.18 (1) (bp) on p. 16 line 23 and on p.17 lines 1-2, | have a concern about listings.  \y

. 628.46. | mentioned this above. By listing s. 628.46 do you think it appears that 12% interest is payable under current law ?1\}@‘% -

We do not want to give the impression that 12% interest is available under the current law except on proceeds from third Loy
, o

party actions based on the holding in the Kontowicz case.  Tyzow Q. \ete  wfortoes Lo 5 6Lz, oy W
¥ ?ﬂfa .

In the amendment to s. 102.31 (2m) (a) we would request you to add " employee leasing organization" . Wnabed
Professional employer organizations ( PEOs ) and employee leasing organizations may not be the same, and in some O N
cases they are not. There was a great deal of controversy over the WCD's PEO proposal. The PEO interest groups
appeared at WCAC meetings and sent numerous letters opposing parts of the proposal. The WCAC finally agreed at the
last meeting to just authorize an amendment in Ch. 102 that addresses notice for termination of WC insurance coverage.

Most of the other elements of the WCD's proposal will be added to the Wisconsin Compensation Rating Bureau's
underwriting/operating manuals that WC insurance carriers must follow in issuing policies. Our purposed language was the
minimum needed and will not conflict with the WCRB's manuals. Many other jurisdictions have delt with the PEOQ issues (
proof of coverage & notice of termination of coverage ) by underwriting requirements in manuals from the insurance
regulators or rating bureaus.

/ In the amendments to s. 102.33 related to coping and inspection of records there is no problem with including the
commission ( LIRC ). I suggest that we keep the language you drafted for s. 102.33 (2) © on p.23. There may be some
information in paper files sent to LIRC that has employer/insurer information from the WCRB. Examples would be
employer's business status, dates of coverage and policy information such as policy numbers, cancellations/terminations
and endorsements. It will not be necessary to amend s. 102.33 (2) ( b) 3 because LIRC would not likely have access to
any information or records related to employers filing for self-insured status.

" I read the draft language for s. 102.425 several times. You did a very good job with this amendment. My initial
concern was that both the prescribing practitioner ( doctor ) and the pharmacist could collect the dispensing fee. | now note
that in s. 102. 425 (3) (a) 2 the dispensing fee is only payable to the pharmacist who dispenses the drug. In some states
there are problems when both the doctor and pharmacist can collect dispensing fees.

§/ For the amendments to s. 102.44 (1) (a) Section 39 on p.31 line 1, and s. 102.44(1)(b) Section 41 on line 12
should we use January 1, 2006 as the effective date? What if the effective date is after Jan. 1? Should we use, " effective
date of this paragraph { revisor inserts date }?

e~ For the amendments to s. 102.60 all the double or treble compensation due for the injury to the minor will be
payable to the Work Injury Supplemental Benefit Fund ( WISBF) and no longer payable to the minor. In s. 102. 60 (6)
Section 54 on p. 34 the payment for actual wage loss should continue to be paid to the minor. With the language in s.
102.60(1m) (intro.) it looks like the wage loss will also be paid to the WISBF. Could you modify either s. 102.60(1m) (intro)
ors. 102.60 (6) to clearly provide the actual wage loss is to be paid to the minor?

In's. 102.81 (1) (a) on p.39 line 22 | do not think this section should be amended. S.102.60 is still provides
penaities for illegal employment of minors. The amendments provide the penalties are payable to the WISBF rather than
the minor. The Uninsured Employers Fund should not be liable for any penalties including those payable to the WISBF,

another state fund. {2, w sy Peil X wpmedtogon hLY Gve. vt Wopee,

y ng In Section 73 (10) the effective date for s. 102.43 (9) probably should be for injuries occurring on or after the
jo” effective date of the law. This appears to be a sustentative rather than a procedural change. The amendment sets new
standards for eligibility for temporary disability and will disqualify more employees from temporary disability. Refer to s.
102.03 (4). The current law and DWD 80.47 will cover injury dates up to the effective date of the amendment.

I'hope this is useful. Thank you for your work on this project. Let me know if you have any questions.

From: Malaise, Gordon
Sent: Thursday, August 25, 2005 5:11 PM
To: O'Malley, Jim
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Subject: Unedited Draft of Worker's Compensation Bill

05-3474.pdf (158
KB)

Jim:

To expedite your review of the worker's compensation bill, attached is an unedited version of the bill. If you catch any
mistakes, please let me know as soon as possible and | will fix them before the draft gets out of editing.

in reviewing the draft, please note all of the following:

1. In section 102.31 (2m) relating to professional employer organization reports, | did not include a reference to employee
leasing organizations because in the absence of definitions for those terms the reference to employee leasing
organizations seem redundant.

2. | went ahead and amended s. 102.33 (2) (c) relating to confidential information obtained from the Wisconsin
Compensation Rating Bureau to include a reference to LIRC. But, would LIRC be privy to such information? If not, the
treatment of 5. 102.33 (2) (c) can be deleted from the bill.

3. | created a title for s. 102.42 (1m) relating to unnecessary treatment, which I forgot to do when | created that subsection
last time.

4. Ins. 102.43 (9) (a) | clarified that an employee who refuses a reasonable offer of employment is considered to have
returned to work as of the date of the offer.

5. Ins. 102.60, the employer will not be paying double compensation to DWD, but rather ordinary compensation to the
minor and an equal amount to DWD. Similarly, in lieu of treble compensation under current law, the employer will be
paying ordinary compenstion to the minor and double that amount to DWD.

6. | went ahead and amended s. 102.87 (4) to conform that provision to the changes made throughout the statutes in
2003 Act 139. Somehow that provision got missed in 2003 Act 139.

Gordon



