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2005 WISCONSIN ACT 204

AN ACT to amend59.40 (2) (f), 66.0901 (2), 703.22 (title), 703.22 (2), 703.22 (3), 779.01 (2) (a), 779.01 (2) (d)

The

(intro.), 779.01 (2) (d) 1., 779.01 (2) (d) 2., 779.01 (3), 779.01 (4), 779.01 (5), 779.02 (1) (b), 779.02 (1) (c), 779.02
(1) (e), 779.02 (2) (title), 779.02 (2) (a), 779.02 (2) (b), 779.02 (2) (c), 779.02 (2) (d), 779.02 (2) (e), 779.02 (3),
779.02(5), 779.03 (1), 779.035 (1), 779.035 (2) (b) 1., 779.035 (2) (b) 2. a., 779.035 (2) (b) 2. c., 779.035 (3), 779.036
(1), 779.036 (2), 779.036 (3), 779.036 (4) (a), 779.05 (1), 779.06 (1), 779.06 (2), 779.06 (3), 779.07 (1) (d), 779.08
(1),779.08 (2), 779.10, 779.13 (2), 779.135 (1), 779.135 (3), 779.14 (1) (intro.), 779.14 (1) (a), 779.14 (1) (b), 779.14
(1e)(a), 779.14 (1e) (b), 779.14 (Am) (c) (intro.), 779.14 (1m) (d) (intro.), 779.14 (1m) (e) 2. b., 779.14 (2) (a) (intro.),
779.14 (2) (a) 2., 779.14 (2) (a) 3., 779.14 (2) (am) 1., 779.14 (2) (am) 2. a., 779.14 (2) (am) 2. b., 779.14 (2) (am)
2.c¢., 779.14 (3), 779.15 (title), 779.15 (1), 779.15 (2), 779.15 (3), 779.15 (4) (a), 779.155 (2), 779.155 (3), 779.155
(4), 779.155 (5) (a), 779.155 (5) (b), 779.155 (6), 779.155 (7), 779.16 and 779.10 ceeate779.01 (2) (am),
779.01(2) (bm) and 779.01 (2) (e) of the statutegating to: construction liens, requirements for securing payment

for work on publicly financed projects, and providing a penalty.

people of the state of Wisconsin, represented in ment sworn to before an officer authorized by law to

senate and assembly, do enact as follows: administeoaths. The statement shall consist of informa-
tion relating to financial ability, equipment, experience in

SecTioN 1. 59.40 (2) (f) of the statutes is amended to the work prescribed in the public contract, and other mat-

read: ters that the municipality requires for the protection and

59.40(2) (f) Keep a judgment and lien docket of all welfare of the public in the performance of a pubbo-

claims for liens filed by primeontractors, subcontrac- tract. The statement shall be in writing on a standard form
tors,-materialmesuppliers, service providetand labor- of a questionnaire that is adopted and furnished by the
ers and all claims filed for log, miningnd maintenance  municipality. The statement shall be filed in the manner

liens. and place designated by the municipality. The statement
SEcTION 2. 66.0901 (2) of the statutes is amended to shall not be received less than 5 days prior to the time set
read: for the opening of bids. The contents of the statement
66.0901(2) BIDDER'S PROOFOF RESPONSIBILITY. A shall be confidential and may not be disclosed except

municipality intending to enter into a public contract upon the written order of the person furnishing the state-
may, before delivering any form for bid proposals, plans, ment, for necessary use by the public body in qualifying
and specifications to any person, except-materialmen,the person, or in cases of actions against, or by, the person
suppliersand others not intending to submit a direct bid, or municipality. The governing body of the municipality
require the person to submit a full and complete state-or the committee, board, or employee charged with, or

* Section 991.11, \EconsIN STaTuTES 2003—-04 : Effective date of acts. “Every act and every portion of an act enacted by the legislature over
the governor’s partial veto which does not expressly prescribe the time when it takes effect shall take effect on thigsddgtaftéipublication
as designated” by the secretary of state [the date of publication may not be more than 10 working days after the dangf enactm
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delegated byhe governing body with, the duty of receiv- Section 8. 779.01 (2) (d) 1. of the statutes is

ing bids and awarding contracts shall properly evaluate amended to read:

the statement and shall find the maker of the statement 779.01(2) (d) 1. A person, other than a laborer, but
either qualified or unqualified. This subsection does not including an architect, professional engineer;, or

apply to a 1st class city. construction managesurveyor, or other service pro-
SectioN 3. 703.22 (title) of the statutes is amended vider, employed by the owner, who enters into a contract

to read: with an owner of land who is not personally the prime
703.22 (title) Mechanics’ and-materialmen’ssup- contractor as defined in subd. 2. to improve the land, or

pliers’ liens. who takes over from a prime contractor the uncompleted
SecTioN 4. 703.22 (2) of the statutes is amended to contract;-or

read: SecTioNn 9. 779.01 (2) (d) 2. of the statutes is
703.22(2) Any mechanics’ lien or-materialmen’s amended to read:

suppliers’lien under subch. | of ch. 7#ising as a result 779.01(2) (d) 2. An owner of land who acts person-

of repairs to or improvements of a unit by a unit owner ally as-genergbrime contractor in improving such land.

shall be a lien only against the unit. SecTion 10. 779.01 (2) (e) of the statutes is created
SecTioN 5. 703.22 (3) of the statutes is amended to to read:

read: 779.01(2) (e) “Serve” or “served” means personal

703.22(3) Any mechanics’ or-materialmerssippli- delivery, delivery by registered or certified mail, service
ers’ lien under subch. | of ch. 77#3ising as a result of  in a manner described for service of a summons under s.
repairs to or improvements of the common elements, if 801.14, orlany other means of delivery in which the recip-
authorized in writing by the association, shall be paid by ient makes written confirmation of the delivery; except
the association as a common expense and until paid shathat in s.779.15, with respect to serving the state, “serve”
be a lien against each unit in proportion to its percentageor “served” means delivery by registered or certified
interest inthe common elements. On payment of the pro- mail.
portionate amount by any unit owner to the lienor or on SecTioN 11. 779.01 (3) of the statutes is amended to
the filing of a written undertaking in the manner specified read:
by s. 779.08, the unit owner shall be entitled to a release  779.01(3) EXTENT AND CHARACTER OF LIEN. Every
of his or her unit from the lien and the association shall Any person who performs, furnishes, or procusey
not be entitled to assess his or her unit for payment of thework or-procures-its-performance-or furnishes &atyor
remaining amount due for the repairs or improvements. or, service materials-arplans,or specifications, used or

SecTioN 6. 779.01 (2) (a) of the statutes is amended consumedor the improvement of land, and who com-
to read: plieswith s. 779.02, shall have a lien therefor on all inter-

779.01(2) (a) “Improve” or “improvement” includes  ests inthe land belonging to its owners. The lien extends
any building, structure, erection, fixture, demolition, to all contiguous land of the owner, but if the improve-
alteration, excavation, filling, grading, tiling, planting, ment is located wholly on one or more platted lots
clearing-orlandscaping. repairing, or remodeliwdich belonging tahe owner, the lien applies only to the lots on
is built, erected, made or done on or to land foritsperma-which the improvement is located.
nentbenefit. This enumeration is intended as an exten-  SecTioN 12. 779.01 (4) of the statutes is amended to
sion rather than a limitation of the normal meaning and read:

scope of “improve” and “improvement”. 779.01(4) FRIORITY OF CONSTRUCTIONLIEN. The lien
SecTION 6g. 779.01 (2) (am) of the statutes is created provided in sub. (3) shall be prior to any lien which origi-
to read: nates subsequent to the visible commencement in place

779.01(2) (am) “Labor” includes any wages and of the work of improvement, except as otherwise pro-
related contributions for state employment taxes, work- vided by ss. 215.21 (4) (a), 292.31 (8) (i), 292.81 and
er's compensation and unemployment compensation706.11(1) and (1m). When new construction is the prin-

insurance, and other fringe benefits. cipal improvement involved, commencement is consid-
SecTioN 6r. 779.01(2) (bm) of the statutes is created ered to occur no earlier than the beginning of substantial
to read: excavation for the foundations, footings or base of the

779.01(2) (bm) “Materials” includes any construc- new construction, except where the new construction is
tion materials, supplies, tools, fixtures, equipment, to be added to a substantial existing structure, in which

machinery, vehicles, fuel, and energy. case the commencement is the time of the beginning of
SecTION 7. 779.01 (2) (d) (intro.) of the statutes is substantial excavation or the time of the beginning of
amended to read: substantiapreparation of the existing structure to receive

779.01(2) (d) (intro.) “Prime contractor” means any the added new construction, whichever is earlier. The
of the following lien also shall be prior to any unrecorded mortgage given



2005 Senate Bill 450 -3- 2005 Wisconsin Act 204

prior tothe commencement of the work of improvement, 779.02(2) (title) NOTICE TO OWNER, LENDER, AND

if the lien claimant has no actual notice of the mortgage MATERIALMAN- SUPPLIER

before the commencemeritien claimants who perform SecTion 18. 779.02 (2) (a) of the statutes is amended
work-or,_furnish, orprocure-its-performance-orfurnish to read:

any labor-or servicesmaterials-grplans,or specifica- 779.022) (a) Every prime contractor who enters into

tions for an improvement prior to the visible commence- a contract with the owner for a work of improvement on
ment of the work of improvement shall have lien rights, the owner’s land and who has contracted or will contract
but shall have only the priority accorded to other lien with any subcontractors-or-materialmesuppliers, or

claimants. service providerso-prevideperform, furnish, or procure
SecTion 13. 779.01 (5) of the statutes is amended to labor-of servicesmaterials, plans, or specificatiofts

read: the work of improvement shall include in any written
779.01 (5) ASSIGNMENT OF LIEN, GARNISHMENT. contract with the owner the notice required by this para-

Assignment of &laim or right to a lien or any part thereof graph, and shall provide the owner with a copy of the
by a prime contractor, or garnishment by the creditor of written contract. If no written contract for the work of
a prime contractor, subcontractor, materialreapplier, improvement igntered into, the notice shall be prepared
service providerlaborer or mechanic, shall not operate separatelyand served-personally-or-by registered-roail
to compel the owner, prime contractor, subcontractor or the owner or authorized agent within 10 days after the
materialman supplier, or service providdp pay the first labor-or servicesmaterials, plans, or specifications
assignee or creditor until the lien claims of subcontrac- are_performedfurnished, or procuretbr the improve-
tors,-materialmesuppliers, service providerand labor- ment by ompursuant to the authority of the prime contrac-
ers under this subchapter have either been paid in full,tor. The notice, whether included in a written contract or
matured by notice and filing or expired. If such claims separately given, shall be in at least 8—point bold type, if
becomdiens, the owner, prime contractor, subcontractor printed, or in capital letters, if typewritten. It shall be in
or materialman supplier, or service provideshall be substantiallythe following language: “As required by the
compelled to pay such assignee or creditor only whatWisconsinconstruction lien law;,-buildesiaimanthereby

remains due in excess of such liens. notifies owner that persons or companies performing,
SecTioN 14. 779.02 (1) (b) of the statutes is amended furnishing, or procuringabor -ot_services,materials,
to read: plans, or specification®r the construction on owner’s

779.02(1) (b) By any lien claimant who has con- land may have lien rights on owner’s land and buildings
tracteddirectly with the owner for the-work d¢aibor, ser- if not paid. Those entitled to lien rights, in addition to the
vices,materials, plans, or specifications perfornfed; undersigned-buildeclaimant are those who contract
nished, _or procuredunless the claimant is a prime directly with the owner or those who give the owner
contractor subject to the notice requirement of sub. (2) notice within 60 days after they first perforfarnish, or

(). procurelabor-or servicesmaterials, plans or specifica-
SecTioN 15. 779.02 (1) (c) of the statutes is amended tionsfor the construction. Accordingly, owner probably

to read: will receive notices from those who perforfarnish, or
779.02(1) (c) By any lien claimant performingyr- procurelabor-or servicesmaterials, plans, or specifica-

nishing, or procurindabor-ef servicesmaterials, plans,  tionsfor the construction, and should give a copy of each
or specificationgor an improvement in any case where notice received to the mortgage lender, if any—Builder
more than 4 family living units are to be provided or Claimantagrees to cooperate with the owner and the
added bysuch work of improvement, if the improvement owner’s lender, if any, to see that all potential lien claim-
is wholly residential in character, or in any case where ants are duly paid”.
me¥e4han—l(}0094etamsable—squa¢eieet_ef—ﬂeer— pace SecTioN 19.779.02 (2) (b) of the statutes is amended
b . vement, to read:
if the |mprovement is partly or WhoIIy nonre3|dent|al in 779.02(2) (b) Every person other than a prime con-
character. tractor who_performsfurnishes, or procurelabor -or
SecTioN 16. 779.02 (1) (e) of the statutes is amended materials, plans, or specificatiofs an improvement
to read: shallhave the lien and remedy under this subchapter only
779.02(1) (e) By any lien claimant, other than a if within 60 days after performindurnishing, or procur-
prime contractor, who performijrnishes, or procures ing the first labor-arservicesmaterials, plans, or specifi-
labor-of servicesmaterials, plans, or specificatiofts cationsthe person-giveserves a writtenotice-in-writing
an improvement on a project on which the prime contrac- in 2 signed copies;to-the-owner-either by personal-service
tor is not required to give notice under this section. on the owner or authorized agent-or-by registered mail

SecTioN 17. 779.02 (2) (title) of the statutes is with-returnreceiptrequested-to-the-owner-or-authorized

amended to read: agentat the last—known post-office address. The owner
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or agent shall provide a copy of the notice received, post—officeaddress of the owner and authorized agent, if
within 10 days after receipt, to any mortgage lender who any. Failure to receive such description and nhame and
is furnishing or is to furnish funds for construction of the address does not relieve—a—materialnsapplier who
improvement to which the notice relates. The notice to asserts a lien from the requirement of giving timely
the owner shall be in substantially the following lan- notice.

guagewith blanks accurately filled in: “As a part of your SecTIoN 23. 779.02 (3) of the statutes is amended to
construction contract, your prin@ntractor or-builder  read:

claimanthas already advised you that those who perform,  779.02(3) FAILURE TO GIVE NOTICE; SAVING CLAUSE.
furnish, or procuréabor-or servicesmaterials, plans, or  Any lien claimant, other than the prime contractor, who
specificationsor the work will be notifying you. The fails to give a ntice as required by sub. (2) (b) shall have
undersignedirst performedfurnished, or procureldbor no lien on the land or improvement to which the failure
or,_services,materials, plans, or specifications .... relates. Any claimant who serves a late but otherwise
(give date) for the improvement now under construction proper notice-personally-or-by-registered-nwil the

on your real estate at .... (give legal description, streetowner orauthorized agent shall have the lien provided by
address or other clear description). Please give yours. 779.01 for any laboeroservicesmaterials, plans, or
mortgage lender the extra copy of this notice within 10 specifications performedirnished, or procuredlfter the
daysafter you receive this, so your lender, too, will know late notice is actuallyeceived by the owner. The burden

that the undersigned is included in the job”. of proving that labor-grservicesmaterials, plans, or
SecTioN 20. 779.02 (2) (c) of the statutes is amended specificationgor which a lien is claimed were furnished
to read: after that date is on the lien claimant.

779.022) (c) If any prime contractor required to give SecTIoN 24. 779.02 (5) of the statutes is amended to
the notice prescribed in par. (a) fails to give notice as read:
required suchthe primecontractor does not have the lien 779.02(5) THEFTBY CONTRACTORS. The proceeds of
and remedy provided by this subchapter unless the primeany mortgage on land paid to any prime contractor or any
contractor pays all of the prinedntractor’s obligations  subcontractor for improvements upon the mortgaged
to its subcontractors-and-materialmsenppliers, and ser-  premisesand all moneys paid to any prime contractor or
vice providersin respect to the work of improvement subcontractor by any owner for improvements, consti-
within the time periods under s. 779.06 and until the time tute atrust fund only in the hands of the prime contractor
for notice under par. (b) has elapsed-and-no-lien-claimantor subcontractor to the amount of all claims due or to
either none of its subcontractors, suppliers, or servicebecome due or owing from the prime contractor or sub-
providers gives notice as a lien claimander par. (b)  contractor for labor-andervicesmaterials, plans, and
gives-noticeor all of its subcontractors, suppliers, and specificationsused for the improvements, until all the
serviceproviders have waived all lien rights in full under claimshave been paid, and shall not be a trust fund in the

S. 779.05 hands of any other person. The use of any such moneys
SecTioN 21. 779.02 (2) (d) of the statutes is amended by any prime contractor or subcontractor for any other
to read: purpose until all claims, except those which are the sub-

779.02(2) (d) Every mortgage lender making an ject of a bona fide dispute and then only to the extent of
improvement or construction loan shall make reasonablethe amount actually in dispute, have been paid in full or
inquiry of the owner as to whether any notices required proportionally in cases of a deficiency, is theft by the
by this subsection have been given. A lender is notprime contractor or subcontractor of moneys so misap-
required to pay out any loan proceeds unless or until thepropriatedand is punishable under s. 943.20. If the prime
prime contractor has given any notice required-of such contractor or subcontractor is a corporation, limited

the primecontractor by this subsection. liability company, or other legal entity other than a sole
SecTioN 22. 779.02 (2) (e) of the statutes is amended proprietorship, such misappropriation also shall be
to read: deemedheft by any dicers, directors-gmembers, part-

779.022) (e) If the owner or lender complains of any ners, ofagents-of the-corporatiorsponsible for the mis-
insufficiency of any notice, the burden of proof is upon appropriation. Any of such misappropriated moneys
the owner or lender to show that he or she has been misleavhich have been received as salary, dividend, loan repay-
or deceived by the indidiency. If there is more than one  ment, capital distribution or otherwise by any share-
owner, giving the notice required to any one owner or holder-ofthe-corporationmember, or partnerot respon-
authorized agent is sufficient. In addition, every prime sible for the misappropriation shall be a civil liability of
contractorand subcontractor, at the time of purchasing or the-shareholdethat persorand may be recovered and
contracting for any materials to be used in any of the restored to the trust fund specified in this subsection by
caseenumerated in s. 779.01, shall upon request deliveraction brought by any interested party for that purpose.
to the-materialmapuppliera description of the real estate Except as provided in this subsection, this section does
upon which the materials are to be used and the name anadhot create a civil cause of action against-any-qikeson
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otherthan the prime contractor or subcontractor to whom date on which the subcontracter supplier, or service
such moneys are paidJntil all claims are paid in full,  providerfirst-providedperformed, furnished, or procured
have matured by notice and filing or have expired, suchthe labor-arservicesmaterials, plans, or specifications
proceedsind moneys shall not be subject to garnishment,  Section 28. 779.035 (2) (b) 2. a. of the statutes is

execution, levy or attachment. amended to read:
SecTioN 25. 779.03 (1) of the statutes is amendedto  779.0352) (b) 2. a. The contract for-the-provision of
read: performing, furnishing, or procurinthe labor-gr ser-
779.03(1) No AGREEMENTBY OTHERTHAN CLAIMANT vices,materials, plans, or specificatiodses not exceed

MAY INVALIDATE LIEN. Subjectto s. 779.05, a lien claimant  $5 000.

may waive the lien given by s. 779.01 by a writing signed  Section 29. 779.035 (2) (b) 2. c. of the statutes is
by the lien claimant, but no action by nor agreement gmended to read:

betweerany other persons shall invalidate the lien, other  779.035(2) (b) 2. c. The subcontractor, supplier,

than payment in full to the claimant for the labarser-  or service provideis listed in a written contract, or in a

vices,materials, plans, or specificatiotwswhich the lien  gocumenappended to a written contract, between a sub-

claim relates. _ contractor-arsupplier, or service providend the prime
SecTioN 26. 779.035 (1) of the statutes is amended gntractor.

to read: Section 30. 779.035 (3) of the statutes is amended

779.0351) To eliminate lien rights as provided ins. {4 read:
779.03(2), the contract between the owner and the prime 779.035(3) In any case in which the improvement

contra}ctor for. the construction of the improyement shall .ontract and bond have been prepared and executed pur-
contain gprovision for the payment by the prime contrac- ¢\ 4t tosub. (1) upon inquiry by any subcontracter, mat-
tpr of all claims for Iabqueﬁermedﬂaw_mate- erialmansupplier, service providelaborer,or mechanic

rials -of plans, or spemﬂcatlons_pierformedlurmsheq,. performing,furnishing, or procurindabor-of services,
procured rocuredpsed,or consume_d, except pla_ns or speqﬂca- materials, plans, or specificatiofts said improvement,
tions furnished by the architect, professional engineer Ofihe prime contractor and the owner shall so advise the

surveyor employed by t.he owner, in .maklng such person making the inquiry and shall give the person rea-
improvement and performing the work of improvement. . ) ;

. L o sonable opportunity to inspect and examine the contract
The contract shall not be effective to eliminate lien rights and bond

unless the prime contractor gives a bond issued by a .
surety company licensed to do business in this state. The o rSZETION 31.779.036 (1) of the statutes is amended

bond shall carry a penalty for unpaid claims of not less . . . .
than the contract price, and shall be conditioned for the 779.036(1) In any case in which an improvement is
constructed or to be constructed pursuant to a contract

ayment to everygyson entitled thereto of all the claims
Forylaborpepfemz:;ﬂan%icesmaterials lans. and and payment bond under s. 779.035, any person perform-
specifications performedurnished, or procurednder ing, furnishing. or procuringabor-or servicesmaterials

the contract and subsequent amendments thereto, to b8 Plans,or specifications to be used or consumed in
used or consumed in making the improvement or per- Makingthe improvement, to any prime contractor or sub-
forming the work of improvement as provided in the con- contractor shall have a lien on the money or other pay-
tract and subsequent amendments thereto. The bond€nt due or to become due the prime contractor or sub-
shall be approved by the owner and by any mortgagecontractor therefor, the lienor, before payment is made
lender furnishing funds for the construction of the © the prime contractor or subcontractor, gisesves a
improvement. Nassignment, modification or change in  Written notice of the lienor’s claim-by-registered-mail
the contract, or change in the work covered thereby, orWith-returnreceiptrequested oo the owner or autho-
any extension of time for completion of the contract shall "ized agent and-ton any mortgage lender furnishing

release the sureties on the bond. funds for the construction of the improvement. Upon
SecTioN 27. 779.035 (2) (b) 1. of the statutes is receipt of the notice, the owner and lender shall assure

amended to read: that a sufficient amount is withheld to pay the claindl,
779.035(2) (b) 1. Except as provided in subd. 2., a When it is admitted or not disputég the prime contrac-

subcontractor-osupplier, or service providenay main- tor or subcontractor involved or established under sub.

tain an action under par. (a) only if the subcontractor or (3), shall pay the claim and charge it to the prime contrac-
supplier, or service providéras notified the prime con-  tor or subcontractor as appropriate. Any owner or lender
tractor in writing that the subcontracter, supplier, or violating this duty shall be liable to the claimant for the
service providewas-providingperforming, furnishing, = damages resulting from the violation. There shall be no
or procuringlabor-ef servicesmaterials, plans, or speci- preference among lienors serving such notices.
ficationsfor the construction of the improvement. The SecTion 32. 779.036 (2) of the statutes is amended
notice must be provided no later than 60 days after theto read:




2005 Wisconsin Act 204 -6- 2005 Senate Bill 450

779.0362) A copy of the notice provided in sub. (1) plans, or specificationsA lien claimant or potential lien
also shall be served by the lienoithin 7 days after ser-  claimant of whom a waiver is requested is entitled to
vice of the notice upon the owner and lender, upon therefuse tdurnish a waiver unless paid in full for the-work
primecontractor or subcontractor-by registered-mail with or-materiallabor, services, materials, plans, or specifica-

ed tionsto which the waiver relates. A waiver furnished is
SecTioN 33. 779.036 (3) of the statutes is amended a waiver of lien rights only, and not of any contract rights
to read: of the claimant otherwise existing.

779.036(3) If the prime contractor or subcontractor  Section 36. 779.06 (1) of the statutes is amended to
does not dispute the claim by serving written notice on regd:
the owner and the lien claimantthin 30 days after ser- 779.06(1) No lien under s. 779.01 shall exist and no
vice of written notice under sub. (2)-by-registered-mail action to enforce a lien under s. 779.01 shall be main-

e tained unless within 6 months from the date the lien

amount claimed shall be paid over to the claimant on ¢jgimant performedurnished, or procurethe last labor
demand and charged to the prime contractor or subconyy, servicesmaterials, plans, or specificatiorss claim
tractor pursuant to sub. (1). If the prime contractor or for the fien is filed in the dite of the clerk of circuit court
subcontractodisputes the claim, the right to a lien and to  f tpe county in which the lands affected by the lien lie,
the moneys in question shall be determined in an actiongnq ynless within 2 years from the date of filing a claim
brought by the claimant or the prime contractor or sub- y jien an action is brought and summons and complaint
contractor. If the action is not brought within 3 months ¢4 A lien claimant shall serve a copy of the claim for
from the time the notice required by sub. (1) is served, the jjeny i the owner of the property on which the lien is
lien rights under this section are barred. _ placed within 30 days after filing the clair claim for

SECTION 34. 779.036 (4) (@) of the statutes is jian may be filed and entered in the judgment and lien
amended to read: . . docket, and action brought, notwithstanding the death of

779.0384) (a) When the total lien claims exceed the iphe owner of the property affected by the action or of the

P ike effect as if he or she were then living.

disputed the amounts of the claims filed, th(—_} owner with SecTIon 37. 779.06 (2) of the statutes is amended to
the concurrence of the lender shall determine on a pro- )

portional basis who is entitled to the amount being with- read: . . ' .
neld and shall otfserve a writen notce of the deter- (oo o e o SR TV S T,
mination onall claimants and the prime contractor or g ’ y y

subcontractor i e ¢ inatiobnless an ing of the lien claim, the lien claimant serves on the
action is commenced by a claimant or by the prime con- OWNER—PErso allyorby-registered mail with-eturn

tractor or subcontractor within 20 days after-the-mailing ee_elpt |ee|uestle(alwrltten. notice of mtent to file alien
serviceof said notice, the money shall be paid out in claim. The notice is required to be given whether or not

accordance ith the determination and the liability of the ~tN€ claimant has been required to and has given a pre-
owner and lender to any claimant shall cease. vious notice pursuant to s. 779.02. Such notice shall

SecTion 35. 779.05 (1) of the statutes is amended to briefly describe the nature of the claim, its amount and
read: the land and improvement to which it relates.

779.05(1) Any document signed by a lien claimant SecTioN 38. 779.06 (3) of the statutes is amended to
or potential claimant and purporting to be a waiver of "ead: _ _
constructiorlien rights under this subchapter, is valid and ~ 779:06(3) Such a claim for lien shall have attached
binding as a waiver whether or not consideration was thereto a copy of any notice given in compliance with s.
paid therefor and whether the document was signed?79-02and a copy of the notice given in compliance with
before omfter the laboror-material- waservices, materi-  Sub. (2), and shall contain a statement of the contract or
als, plans, or specifications were performiednished, ~ demancupon which it is founded, the name of the person
or procuredpor contracted for. Any ambiguity in such against whom the demand is claimed, the name of the
document shall be construed against the person signinglaimant and any assignee, the last date-of-the-perfor-
it. Any waiver document shall be deemed to waive all mance-ofperforming, furnishing, or procurireny labor
lien rights of the signer for all laber-anservicesmateri- or-the-furnishing-of-anyservices materials, plans, or
als, plans, or specifications performéanished, or pro-  specificationsa legal description of the property against
cured,or to be performedurnished, or procuredhy the which the lien is claimed, a statement of the amount
claimant at any time for the improvement to which the claimed and all other material facts in relation thereto.
waiverrelates, except to the extent that the document spe-Such claim document shall be signed by the claimant or
cifically and expressly limits the waiver to apply to a par- attorney, need not be verified, and in case of action
ticular portion of such labor-andervices,materials, brought, may be amended, as pleadings are.
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SecTioN 39. 779.07 (1) (d) of the statutes is amended
to read:

779.07(1) (d) Last date of-performance pérform-
ing, furnishing, or procurindabor -or-furnishing ser-
vices,materials, plans, or specifications

SecTioN 40. 779.08 (1) of the statutes is amended to
read:

779.081) The person against whom a lien is claimed
or any other interested party may file with the clerk of

_7_
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labor-ef servicesmaterials, plans, or specificatiortise
plaintiff may have a judgment against the party liable.

SecTioN 43. 779.13 (2) of the statutes is amended to
read:

779.13(2) Every lien claimant, or the attorney who
executed and filed a claim for lien on the claimant’s
behalf, who has received from any person interested in
the premises described in the claim a written statement
thatthe premises described in the claim are not in fact the

court in whose office the claim for lien is filed an under- premises omvhich the claimant performetyrnished, or
taking executed by 2-or-more-sufficient suretiesirety procuredthe-work-odabor, serviceanaterials, plans, or
to the effect that the person against whom the lien is specificationgo which the claim relates together with a
claimed shall pay the amount of the claim and all costs written demand that the claim be satisfied of record shall,
and damages which may be awarded against that persoif in fact the statement of such person about the mistaken
on account of the lien or in lieu thereof deposit with the description is true, promptly satisfy the lien claim of
clerk of the court a sum of money, certified check or record at the lien claimant’s expense. Failure to satisfy
negotiablegovernment bonds in par value equal to 125% the lien claim of record within a reasonable time, if in fact
of the claim for lien. The court in which any action to the statement asserting the mistaken description is true,
foreclose the lien may be brought shall determine any shall render the person so failing liable to pay to the per-
question of sufficiency of the-suretiggretyif exception son demanding the satisfaction a sum equal to one—half
is taken thereto by the lien claimant within 10 days after of the sum claimed in the claim for lien.
notice ofthe filing of such undertaking or deposit of other SecTioN 44. 779.135 (1) of the statutes is amended
security and may upon notice and upon motion of any to read:
party, order any sum of money deposited to be invested. 779.135(1) Provisions requiring—a-contractor,-sub-
The clerk of court shall remove the lien from the judg- contractor-or-material-suppli@ny person entitled to a
mentand lien docket upon the court’s order approving the construction lierto waive his or her right to a construc-
surety in substitution for the lierThe depositor shall be  tion lien or to a claim against a payment bond before he
entitled to any income from the investments, certified or she has been paid for the labqrsarvicesmaterials
check or negotiable U.S. government bonds depositeder-beth plans, or specificatiorthat he or she performed,
and the clerk shall pay the income to the depositor with- furnished, or procured
out order when received or, in the case of coupons, as the SecTioN 45. 779.135 (3) of the statutes is amended
income becomes due. to read:
SecTioN 41. 779.08 (2) of the statutes is amended to 779.13%3) Provisions making a payment te-a-gen-
read: eral primecontractor from any person who does not have
779.08(2) If an undertaking is furnished, it shall be a contractual agreement with the subcontractosug-
accompanied by the-affidavitffidavit of the sureties  plier, or service providea condition precedent to-a-gen-
suretyin which-eachstates that the surety is worth, over eralprimecontractor’s payment to a subcontracter-or a
and above all debts and liabilities in property within this supplier, or service providerThis subsection does not
statenot exempt from execution, an amount in the aggre- prohibit contract provisions that may delay a payment to
gateequal to 125% or more of the amount of the claim for a subcontractor until the prinoentractor receives pay-
lien. ment from any person who does not have a contractual
SecTioN 42. 779.10 of the statutes is amended to agreement with the subcontractersarpplier, or service
read: provider
779.10 Judgment. The judgment shall adjudge the SeEcTiON 46. 779.14 (1) (intro.) of the statutes is
amountdue to each claimant who is a party to the action. amended to read:
It shall direct that the interest of the owner in the premises ~ 779.14(1) DeriniTionN. (intro.) In this section, “sub-
at the commencement of the-work marforming, fur- contractor—grsupplier, or service providemeans the
nishing, omprocuringthe labor, servicesnaterials, plans,  following:
or specificationgor which liens are given and which the SeEcTION 47.779.14 (1) (a) of the statutes is amended
ownerhas since acquired, or so much thereof as is necesto read:
sary, besold tosatisfy the judgment, and that the proceeds ~ 779.14(1) (a) Any person who has a direct contrac-
be brought into court with the report of sale to abide the tual relationship, expressed or implied, with the prime
order of the court. If the premises can be sold in parcelscontractor or with any subcontractor of the prime con-
without injury to the parties, the court may adjudge that tractor to perform, furnish, or proculabor-er-furnish
the sale be so made. If the plaintiff fails to establish a lien services,materials,_plans, or specificatiorexcept as
uponthe premises but does establish a right to recover forprovided in par. (b).
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to read:

779.14(1) (b) With respect to contracts entered into
under s. 84.06 (2) for gihway improvements, any person

—_ 8 —_
SecTION 48. 779.14 (1) (b) of the statutes is amended
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SecTioN 53. 779.14 (1m) (e) 2. b. of the statutes is
amended to read:

779.14(1m) (e) 2. b. The payment to every person,
includingevery subcontracter-gsupplier, or service pro-

who has a direct contractual relationship, expressed orvider, of all claims that are entitled to payment for labor
implied, with the prime contractor to perform, furnish, or performed-andservicesmaterials, plans, or specifica-

procurelabor -or-furnish services materials, plans, or
specifications

tions performedfurnished, or procurefbr the purpose
of making the public improvement or performing the

SecTioN 49. 779.14 (1le) (a) of the statutes is public work as provided in the contract and sub. (1e) (a).

amended to read:
779.14(1e) (@) All contracts involving $10,000 or

more for-the-performance pkrforming, furnishing, or
procuringlabor-or-furnishingservicesmaterials, plans,

SecTioN 54. 779.14 (2) (a) (intro.) of the statutes is
amended to read:

779.14(2) (a) (intro.) Except as provided in par. (am),
no later than one year after the completion of work under

or specificationsywhen the same pertains to any public the contract, any party in interest, including any subcon-

improvement opublic work shall contain a provision for

tractor-or supplier, or service providenay maintain an

the payment by the prime contractor of all claims for action in that party’s name against the prime contractor

labor-performed-andervicesmaterials, plans, or speci-
fications performedfurnished, procuredjsed,or con-

sumed-in-makinghat pertain tahe public improvement
or performing-theublic work;-including,-without limita-

tion-because-of enumeration;-fuel-lumber,-building-mate-

and the sureties upon the bond for the recovery of any
damages sustained by reason of any of the following:
SecTion 55. 779.14 (2) (a) 2. of the statutes is
amended to read:
779.14(2) (a) 2. Except as provided in subd. 3., fail-

rials;-machinery,-vehicles; tractors,-equipment,fixtures, ure of the prime contractor or a subcontractor of the prime
apparatus,—tools,—appliances,—supplies,—electric-energycontractor to comply with a contract, whether express or
gasoline,—motor—oil,—lubricating—oil,—greases;—state implied, with a subcontracter,@upplier, or service pro-
imposed-taxes;—premiums-for-worker's-compensation vider for the-performance-gderforming, furnishing, or
msu%ane&andfeemnbunensﬁfepunempleymenpmsur procuring labor -erfurnishing—af services,materials,

SECTION 50. 779.14 (1e) (b) of the statutes is
amended to read:

779.14(1e) (b) All contracts that are in excess of

plans, or specificationfor the purpose of making the

public improvement or performing the public work that

is the subject of the contract with the governmental entity.
SecTioN 56. 779.14 (2) (a) 3. of the statutes is

$30,000, as indexed under sub. (1s), and that arefor themended to read:

performance—ofperforming, furnishing, or procuring

labor ishingservicesmaterials, plans, or specifi-
cationsfor a public improvement or public work shall

779.14(2) (a) 3. With respect to contracts entered
into under s. 84.06 (2) for highway improvents, failure
of the prime contractor to comply with a contract,

contain a provision under which the prime contractor whether express amplied, with a subcontractor,@up-
agrees, to the extent practicable, to maintain a list of all plier, or service providenf the prime contractor for-the

subcontractors-anguppliers, and service providersr-
forming, furnishing, or procurindgabor -er-furnishing
services,materials, plans, or specificationsmder the
contract.

SecTioN 51. 779.14 (1m) (c) (intro.) of the statutes
is amended to read:

779.14(1m) (c) State contracts(intro.) The follow-

ing requirements apply to contracts with the state for the

performanceofperforming, furnishing, or procuring

labor ishingservicesmaterials, plans, or specifi-
cationsfor a public improvement or public work:

SecTION 52. 779.14 (1m) (d) (intro.) of the statutes
is amended to read:

779.14 (1Im) (d) Local government contracts.

performance ofperforming, furnishing, or procuring

labor-orfurnishing-of servicesmaterialsplans, or speci-
fications for the purpose of making the highway

improvement that is the subject of the contract with the
governmental entity.

SecTioN 57. 779.14 (2) (am) 1. of the statutes is
amended to read:

779.14(2) (am) 1. Except as provided in subd. 2., a
subcontractor-osupplier, or service providenay main-
tain an action under par. (@) only if the subcontractor or
supplier, orservice providehas-notifiedserved a written
notice onthe prime contractor-in-writinthat the subcon-
tractor-or supplier, or service provid@ias-providegber-
formed, furnished, or procuredr, will provide perform,

(intro.) The following requirements apply to contracts, furnish, or procurdéabor-ef servicesmaterials, plans, or
otherthan contracts with the state, forthe performance of specificationgo the public work or improvement. The

performing, furnishing, or procuringbor-er-furnishing
servicesmaterials, plans, or specificatiof® a public
improvement or public work:

noticemust be-providedervedo later than 60 days after
the date on which the subcontractarsupplier, or ser-
vice provideffirst-providedperformed, furnished, or pro-
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curedthe labor-arservicesmaterials, plans, or specifica- when it is adritted by the prime contractor or established

tions under sub. (3), shall pay the claim and charge it to the
SecTioN 58. 779.14 (2) (am) 2. a. of the statutes is prime contractor. Any officer violating the duty hereby

amended to read: imposed shall be liable on his or her official bond to the
779.14(2) (am) 2. a. The contract forthe provision claimant for the damages resulting from the violation.

of performing, furnishing, or procurirtpe labor-arser- Thereshall be no preference between the lienors serving

vices,materials, plans, or specificatiodges not exceed the notices.

$5,000. SecTioN 64. 779.15 (2) of the statutes is amended to
SecTioN 59. 779.14 (2) (am) 2. b. of the statutes is read:

amended to read: 779.15(2) Service of the notice under sub. (1) shall

779.14(2) (am) 2. b. The action is brought by an be made-byregistered-majpon the clerk of the munici-
employee of the prime contracter;-thebcontractor-or  pality or in the clerk’s absence upon the treasurer. If any

the supplier, or service provider of the money due the prime contractor is payable by the
SecTioN 60. 779.14 (2) (am) 2. c. of the statutes is state, service of the notice under sub. (1) shall be served

amended to read: by registered-mailipon the state department, board,
779.14(2) (am) 2. c. The subcontractot supplier, commission having jurisdiction over the work. A copy

or service provideis listed in the list required to be main- of the notice shall be served concurrently-by-registered
tained under sub. (1e) (b) or in a written contract, or in a mail upon the prime contractor.

documentppended to a written contract, between a sub-  Section 65. 779.15 (3) of the statutes is amended to
contractor-arsupplier, or service providand the prime read:

contractor. 779.15(3) If a valid lien exists under sub. (1) and the
SecTioN 61. 779.14 (3) of the statutes is amended to prime contractor does not dispute the claim within 30
read: days after service on the prime contractor of the notice

779.14(3) ACTIONSBY A COUNTY. In an action by a  provided in sub. (2), by servingritten notice-taonthe
county upon the bond all persons for whose protection it debtor state, county, townr municipality_and the lien
was given and who make claim thereunder may be joinedclaimant the amount claimed shall be paid over to the
in the action. The county highway commissioner may claimant on demand and charged to the prime contractor
take assignments of all demands and claims for labor orpursuant to sub. (1). If the prime contractor disputes the
materia) services, materials, plans, or specificatiand claim, the right to a lien and to the moneys in question
enforce the same in the action for the benefit of the shall be determined in an action brought by the claimant
assignors, and the judgment may provide the manner inor the prime contractor. tifie action is not brought within

which the assignors shall be paid. 3 months from the time the notice required by sub. (1) is
SecTION 62. 779.15 (title) of the statutes is amended served, and notice of bringing the action filed with the
to read: officer with whom the claim is filed, the lien rights are
779.15 (title) Public improvements; lien on barred.
money,bonds, or warrants due the primecontractor; SECTION 66. 779.15 (4) (a) of the statutes is amended
duty of officials. to read:
SecTioN 63. 779.15 (1) of the statutes is amended to 779.15(4) (@) When the total of the lien claims
read: exceeds the sum due the prime contractor and where the

779.151) Any person-furnishinwho performs, fur- prime contractor has not disputed the amounts of the
nishes, procures, manages, supervises, or administerslaims filed, the debtor state, county, town or municipal-
anylabor-or servicesmaterials, plans, or specifications ity, through the dfcer, board, department or commission
to-beused or consumed in making public improvements with whom the claims are filed, shall determine on a pro-

or performing public work,—including—fuel,lumber, portional basisvho is entitled to the money and shall
machinery,-vehicles,tractors,-equipment,fixtures,-appa- notify all claimants and the prime contractor in writing of
ratus;-tools;-appliances; supplies;-electrical-engago- the determination. Unless an action is commenced by a
line—motor—oillubricatingoil,—greases,state-imposed claimant or by the prime contractor within 20 days after
taxes;premiums-for-worker's compensation-insurance the mailing of the notice, the money shall be paid out in
and-contributions-for-unemployment-insuraniceany accordance ith the determination and the liability of the

prime contractor, except in cities of the 1st class, shall state, county, town or municipality to any lien claimant
have a lien on the money or bonds or warrants due or toshall cease.

become due the prime contractor therefor, if the lienor,  SecTion 67. 779.155 (2) of the statutes is amended
before payment is made to the prime contractor.-givesto read:

serves avritten notice-taf the claim orthe debtor state, 779.155(2) CERTIFIED COPIESOF JUDGMENTSFILED.
county, town,or municipality-of-the-claim The debtor In this section, “municipality” includes city, village,
shall withhold a sufficient amount to pay the claim and, county, town, school district, technical college district
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and any quasi municipal corporation. When the state orwith one of the statements. The judgment creditor shall
any municipality is indebted to any primentractor, the  have 10 days from the receipt thereof in which to serve
owner of a judgment against the primentractor may  the notice of pendency of the court action.
attachthe debt by filing a certified copy of his or her judg- SEcCTION 72. 779.155 (6) of the statutes is amended
ment inthe manner and subject to the conditions and limi- to read:
tations of this section. If the debt is owed by the state  779.1556) FAYMENTS TO JUDGMENTCREDITOR. After
upon a contract for public improvements, the certified the expiration of the 3—month period, the moneys due the
copy shall be filed with the officer, board, department or prime contractor in excess of unpaid lienable expenses
commission having jurisdiction over the work. Other- and claims incurred in performing the public work shall
wise, the copy shall be filed with the department of be paid to the judgment creditor, but not exceeding the
administration. If thelebt is owed by a municipality, the amount due on the judgment.
copy shall be filed with the municipal clerk or corre- SecTioN 73. 779.155 (7) of the statutes is amended
sponding officer. The judgment creditor shall promptly to read:
notify the judgment debtor of the filing, within the time 779.155(7) PRIORITY OF JUDGMENTS OVER ASSIGN-
and as provided by s. 812.07 for service upon the defen-ments. Any judgment filed under this section has priority
dant. over an assignment made by the pricoatractor after
SecTiON 68. 779.155 (3) of the statutes is amended the commencement of the action in which the judgment
to read: was obtained.
779.1553) FPAYMENT TO JUDGMENTCREDITOR;EXCEP- SecTION 74. 779.16 of the statutes is amended to
TION. Except as to primeontractors on public works, the read:
proper officers of the state or municipality shall pay the 779.16Theft by contractors. All moneys, bonds or
judgment out of moneys due the priroentractor or warrants paid or to become due to any prime contractor
which become due the pringentractor, but no payment or subcontractor for public improvements are a trust fund
shall be made until 30 days after the creditor has filed only inthe hands of the prime contractor or subcontractor
with such officers proof that the contractor had been noti- to the amount of all claims due or to become due or owing
fied of the filing of a copy of the judgment against the from the prime contractor or subcontradtmrlabor, ser-

contractor. vices, materials, plans, and specifications performed,
SECTION 69. 779.155 (4) of the statutes is amended furnished, oprocured for the improvements, until all the

to read: claimshave been paidnd shall not be a trust fund in the
779.155(4) SAME; FUNDS DUE PUBLIC PRIME CON- hands ofainy other person. The use-of ey suchmon-

TRACTORS. When the state or a municipality is indebted eys by-theanyprime contractor or subcontractor for any
to a_primecontractor for public improvements, payment otherpurpose-otherthan-the payment-of claims-on such
shallnot be made to the judgment creditor until 3 months publicimprovement,-before-thantil all claims-have-been
after final completion and acceptance of the public work satisfied,-constituteexcept those which are the subject
and then only out of moneys due the pricoatractor in of a bona fide dispute and then only to the extent of the
excess of unpaid lienable claims having priority under s. amount actually imlispute, have been paid in full or pro-

779.15. portionally in cases of a deficiency,tieft by the prime
SectioNn 70. 779.155 (5) (a) of the statutes is contractor or subcontractor_of moneys so misappro-
amended to read: priatedand is punishable under s. 943.20.—Thithe

779.1555) (a) For the purpose of administering this prime contractor or subcontractor is a corporation, lim-
section, sworn statementstb&_primecontractor setting  ited liability company, or other legal entity other than a
forth the unpaid lien claims that have been or may be filed sole proprietorship, such misappropriation also shall be
under s. 779.15 may be accepted by the proper officerdeemed theft by any officers, directors, members, part-
board, department, or commission, unless the judgmentners, oragents responsible for the misappropriation. Any
creditor or other interested person gives written notice of such misappropriated moneys which have been
that an action is pending to determine whether specifiedreceived asalary, dividend, loan repayment, capital dis-
lien claims were incurred in performing the public work tribution or otherwise by any shareholder, member, or
and the amount thereof, or to determine priorities in partner not responsible for the misappropriation shall be
which event payments shall await the result of the action. a civil liability of that person and may be recovered and

SectioNn 71. 779.155 (5) (b) of the statutes is restored to the trust fund specified in this subsection by
amended to read: action brought by any interested party for that purpose.

779.155(5) (b) Within 10 days after filing the certi-  Except as provided in this subsection, gestion shall
fied copy of the judgment under sub. (2), the praoe- not create a civil cause of action against any person other
tractor shall file the sworn statement in duplicate, with than the prime contractor or subcontractor to whom such
the proper officer, board, department or commission, moneysare paid or become due. Until all claims are paid
who shall immediately furnish the judgment creditor in full, have matured by notice and filing or have expired,
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such money, bonds and warrants shall not be subject tahis state, with the public authority having jurisdiction

garnishment, execution, levy or attachment. over the work, guaranteeing that the prioentractor
SecTioN 75. 779.17 of the statutes is amended to will pay any judgment of the court rendered in favor of
read: the lien claimant and all judgments filed. Such bond shall

779.17Release of funds on filing bond At any time be in an amount sufficient to insure payment of the lien
afterthe service of a notice of lien claim or filing of judg- claims and judgments, and shall be approved as to form
ment or pending the determination of any action com- and amount by the public authority.

menced thereundeahe primecontractor shall be entitled SecTioN 76.Initial applicability.
to the release of any moneys due the prooetractor (1) This act first applies to improvements that visibly

under the contract upon filing a bond, executed by a commence on the effective date of this subsection.
surety company duly authorized to transact business in




