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SECTION 67
\/1/ 54.34 (1) (i) The name and post—office address of the person or institution
2 having the, if any, that has care and custody of the proposed ward or the facility, if
3 any, that is providing care to the proposed ward.
A/ SEcTION 68. 880.07 (1) (j) of tﬁ&z statutes is renumbered 54.34 (1) (j) and
amended to read:
‘Z@ 54.34 (1) () The interest of the petitioner, and, if a public official e%-er\;éiatepis
f the petitioner, + :
@ or-continuing breach-of the public peace-as-well-as g the authority of the petitioner
9 to act.
SECTION 69. 880.07 (1m) of the statutes is repealed. ﬁ é%fj

SECTION 70. 880.07 (2) of the ‘é;atutes is renumbered 54.34 (?) and amended

12 to read: /’75‘/
@ 54.34 (ﬂg) A ’petition for guardianship may alse include an application for
, I~
,,,,, 14 protective placement or protective services or both under ch. 55.
INSERT L2 - 1 e X\
15— SEcTION 71. 880.07 (4) of the statutes is repealed. 1%
Mtead of movingzs. 54.34 (3)-remymbered from-880.07-(4)); stats; 1/
N .ﬁ:!v 5 'gq/vn" noted v’?Q rpdnndant towswgﬂ/-l 60 (5) A
/ 16 SEcTION 72. 880.08 (intro.) of the statutes is renumbered 54.38 (2) (intro.) and
17 amended to read:
\/1/8 54.38 (2) NOTICE OF HEARING FOR-APPOINTMENTS-AND-REHEARINGS, SERVICE, AND

19 DELIVERY. (intro.) Upon the filing of a petition for guardianship;and-the-courtbeing

20 of the person or of the estate, including appointnil/ent or change of a guardian, if the
v

21 court is satisfied as to compliance with s. 880-07 54.34, the court shall, except as
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T SECTION 72
s o5 g 8ol kd
//{? O ALK

/

oLy fnotlce 3 #to interested persons of the time and place

g e
\..,,\&,WM**

of the hearmg; as follows: d( %% ;}
SEcTION 73. 880.08 (1) (title) of the statutes is repealed.

SECTION 74. 880.08 (1) of thg statutes 1s renumbered 54 38 (2) (a) and amended

fT Waerd )
to read: .W

54.38 (2) (a) |

guardé-aﬁ,-é#aﬁyyiy personal serviceﬁﬁt least 10 days before the time set for hearing.
FAN A

If sach-proposed-incompetent the proposed ward is in custody or confinement, -a- the

petitioner shall have notice served by registered or certified mail on the proposed

incompetent’s ward’s custodian, who shall immediately serve it on the proposed

incompetent ward. The process server or custodian shall inform the proposed

petition, motion, or other required document; certify on the notice that the process
server or custodian served and informed the proposed incompetent-and-returned

ward; and return the certificate and notice to the eirewit-judge—The noticeshall




2003 - 2004 Legislature - 64 - LRB-0039/P2
DAK:¢js:ch&jf

SECTION 74

SECTION 75. 880.08 (2) of the statutes is repealed.

o
SECTION 76. 880.08 (3) (title) of the statutes is repealed.

SECTION 77. 880.08 (3) (am) (intro.) of the statutes is renumbered 54.38 (3)

(intro.) and amended to read:

54.38 (3) NOTICE OF HEARING FOR APPOINTMENT OF GUARDIAN FOR A MINOR. (intro.)

When If the proposed ward is a minor, netice-shall- be-given-as-provided-ins-879.05

AT
T ™ . .
Wstribution of notice by-the petitioner of the time and place of
kS R

the hearing to all of the following W%\?xg& 'y ij&wwmj

SECTION 78. 880.08 (3) (am) 1. of the statutes is renumberéd 54.38 (3) (3) and

amended to read:
54.38 (8) (a) The proposed ward’s spouse, if any.

SN
SECTION 79. 880.08 (3) (am) 2. of the statutes is renumbered 54.38 (3) (b) and

amended to read:

54.38 (3) (b) The proposed ward’s parents parent, unless the parent’s parental

rights have been judicially terminated. &
SEcTION 80. 880.08 (3) (am) 3. of the statutes is renumbered 54.38 (3) (¢) and

amended to read:
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SECTION 80

54.38 (3) (¢) -A-miner The proposed ward, if the proposed ward is over 14 years

of age uﬂless-the—mmer—appeaiﬁs—at—the—heaﬂﬁg
SEcTION 81. 880.08 (3) (am) 4. é the statutes is renumbered 54.38 (3) (d) and

amended to read:

54.38 (3) (d) Any other person;-ageney-institution,-welfare-department-or-other
entity-having that has the legal or actual physmal custody of the minor.

e,

not change#that™to “Wﬁo ”
may Bncﬁmpass unfts of government etc P

——

eqnested” since- the t«érm ‘pérsen )

SECTION 82. 880.08 (3) (e) of the ?Latutes is repealed.

SEcTION 83. 880.08 (4) of thj statutes is renumbered 54.38 (4) and amended
to read:

54.38 (4) REHEARINGS. Notice of a rehearing to determine if a ward is a proper
subject to continue under guardianship shall be given as required fer—the

v [ [

appeintment-ofa-guardian under subs. (1), (2), and (3).

SECTION 84. 880.09 (intro.) of thedgtatutes is renumbered 54.15 (intro.) and
amended to read:

54.15 Neomination;—seleetion—of-guardians Selection of guardian;

nominations; preferences; other criteria. (intro.) The court shall do one of the

following and shall consider all of the following nominations made-by-any-interested

. e . . . . o . . .
thefollewing ,applicable preferences, and criteria in determining who is appointed
<A

as guardian: X
SECTION 85. 880.09 (1) (title) of the statutes is repealed.

SECTION 86. 830.09 (1) of theégtatutes is renumbered 54.15 (4) (b) and amended

to read:
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e —

54.15 (4) (b) A minor ever é514 years may in Wntmg in circuit court nominate his
or her own guardian, but if the minor is in the armed service, is witheut outside of
the state, or if other good reason exists, the court may dispense with the minor’s right

of nomination.

SECTION 87. 880 09 (2) of the statuo‘ées isT f;m@\ﬂred 54.15 (5) and amended
W@%

shall appomt one or bothef—t,hem as guardian tmless the prepesed-—wafd-ebjmf D l“:?«';j* =
IKEerpRE TO PLAIN TEKT ) ]

i 62 62

‘eoy shall Lappoint—a—ecorporatepuardian—under—s: .—.a!.. ORLY
. é’“;;»e& M;Lt\, O o

ncIvVIdUa s-avaHablel ] T

ggee%g %i&"jf\“}‘a 4”0\.;2 ’1—&@

Zf “.. please delete “or other pers il aeity”

{ we should check with WCA a; ethe are-any 7 other situatjer(s Where parents !

| should be preferred ...?”. -How do you-wantare ¢ ? Have youbéen dble |

311\ to check with WC ’ & / / E
- P J

\ Sh the parent of a spendthrift receive preference under this subsectlon? /;
\(C nt law does not mention parents of spendthrlfts ) T

SEcTION 88. 880.09 (3) (title) &f the statutes is repealed.

SECTION 89. 880.09 (3) of the statutes is renumbered 54.15 (4) (c) and amended

M,{,ﬁ
to read: / = 14 e“‘;f&«* o J%M

SECTION 90. 880.09 (4) of the statutes is repealed.
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. - v -
SEcTION 91. 880.09 (5) of the statutes is repealed.

SECTION 92. 880.09 (6) of the stat‘ll;tes is renumbered 54.15 1{6) and amended

to read:

54.15 (6) TESTAMENTARY GUARB}ANS}H—P—GF——GER!PA&N—PERS@NSENOMINATION BY

PROPOSED WARD'S PARENTS. Subject to the rights of a surviving parq;f;t, a parent may
by will nominate a guardian and successor guardian of the personj;r estate of for any
/

of his or her minor children who are is in need of guardianshi;;f’f For -a-persen-over
N
the-age-of an individual who is aged 18 or older and is found to be in need of

v
guardianship snder-s-880-33 M by reason of a developmental disability or ether

like-ineapaeity serious and persistent mental illness, a parent may by will nominate

a testamentary guardian. The parent may waive the requirement of a bond for such

an estate that is derived through a will.
~
SEcTION 93. 880.09 (7) (title) of the statutes is repealed.

e
SEcTION 94. 880.09 (7) of the statutes is renumbered 54.15 (4) (a) and amended

A _—

to read:

54.15 (4) (a) Any-persen individual other than a minor aged 14 ér§ or younger

\
may, at-sach-time-as if the person-has-sufficient-eapaeity individual does not have
incapacity to such an extent that he or she is unable to fonn\ﬂéﬁ—i»n%eﬁigeﬁipreference,

execute a written instrument, in the same manner as the execution of a will under
s. 853.03, nominating -a-persen another to be appointed as guardian of his or her

person or preperty estate or both inthe-event-that if a guardian is in the future

appointed—Such-nominee shall be-appeinted-as-guardian-by the for the individual.
The court shall appoint this nominee as guardian unless the court finds that the

appointment of such-nominee is not in the best interests of the persenfor- whoem: or

proposed ward.
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SECTION 95

L
SECTION 95. 880.10 of the statutes is renumbered 54.38 (5) and amended to

read:

54.38 (5) NOTICE OF APPOINTMENT OF GUARDIAN OF A MINOR WARD. If for any reason

the court fails to appoint as guardian the nominee of the minor, the guardian who
qualifies shall give notice of the guardian’s appointment to the minor by certified
mail addressed to the minor’s last~-known post—office address and shall file an

affidavit of saeh the mailing shall- be-filed with the court within 10 days after the

issuanee-ofletters notice is given.
e .
SECTION 96. 880.12 of the statutes is repealed.
SECTION 97. 880.125 of the statutes is repealed. Vs (i

SECTION 98. 880.13 (title) of the statutes is renumbered 54.46 (§) (title).

SECTION 99. 880.13 (1) of the statutes is renumbered 54.46 () (a) and amended

\ VP
to read: f’f\ ) P

;
sub. (g’)f shall specify the amount of any bond required to be given by the guardian

of the estate, conditioned upon the faithful performance of the duties of the guardian

of the estate. No bond mayv be required for the guardian of the person. @

SEcTION 100. 880.13 (2) (title) of the statutes is renumbered 54.46 (%) (b) (title).
— N Mf’ J

SEcTION 101. 880.13 (2) (a) of the statutes is renumbered 54.46 (5) (b) intro.)

and amended to rejcl///;} //;;f)

54.46 (5 (b) (intro.) Unless required under s. W(Q) the court may waive

the requlrement of a bond at under any of the following circumstances:

1. At any time in-its-diseretion-or-if.
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SEcTION 101

1 2. If so requested in a will swherein in which a nomination appears /@
0 SECTION 102. 880.13 (2) (b) of the statutes is renumbered 54.46 (?f) (b) 3. and
3 amended to read: w@ |
/E;; 54.46 (;‘x (b) 3. Whenever If a guardian has or will have possession of funds of
5 the ward with a total value of $40;000 $100,000 or less; and the court may-direet
6 directs deposit of the funds in an insured account of a bank, credit union, savings
7 bank, or savings and loan association in the name of the guardian and the ward and
8 payable only upon further order of the court. In-such-event-the-court-may waive-the
9 requirementof abond.
10 SEcCTION 103. 880.13 (3) of the statutes is repealed. /{‘@
ng SEcTION 104. 880.14 of the statutes is renumbered 54.46 (f/’;and amended to
12 read: P
=2
54.46 (@ WHEN-LETTERS-TO-BE-ISSUED LETTERS OF GUARDIANSHIP. When If a
14 guardian of the estate has given bond as, if required, and the bond has been approved
15 by the judge court, letters under the seal of the court shall be issued to the guardian
16 of the estate. If a court determination and order appointing a guardian of the person
17 is entered, letters under the seal of the court shall be issued to the ardian of the

18 person.
zﬁ;\ SEcTION 105. 880.15 (title) of the statutes is resivigbered’5450°C1 Ftithe), e
20 SECTION 106. 880.15 (1) of the statutes is renumbered 54.50 %{fanw
Ses Cwn )
[WQWWW

Y W o,
3  Appointment Duration and extent of authority, If—after
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SEcTION 106

appoint a temporary guardian for a ward for a period not to exceed 60 days unless

only-once-, except that the court may extend this period for good cause shown for one
additional 60—day period. The court may impose no further temporary guardianship
on the ward for at least 90 days after the expiration of the temporary guardianship
and any extension. The court’s determination and order appointing the temporary
guardian shall specify the authority of the temporary guardian and shall be limited
to those acts that are reasonably related to the reasons for appointment that are

specified in the petition for temporary guardianship. The authority of the temporary
guardian shall be is limited to the-performas

seetion Unless the court first specifically approves and orders bond, the temporary

guardian mav not sell real estate or expend an amount in excess of $2.000.

SEcTION 107. 880.15 (1m) of the ﬁatutes is repealed.

SECTION 108. 880.15 (1s) of the statﬁltes is renumbered 54.38 (6) and amended
to read:

54.38 (6) NOTICE OF PETITION AND HEARING FOR TEMPORARY GUARDIANSHIP. The
persen-petitioning petitioner for appointment of a temporary guardian shall eause
give notice te—be—gmen—uﬂder—&%()«@g/ of that the petition to the miner-spendthrift
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3 under-this-subsection Dronosedféward. The notice shall be served before or at the time

4 the petition is filed or as soor}f; thereafter as possible and shall include notice of the

5 right to counsel and of the ;ﬁght to petition for reconsideration or modification of the

6 temporary guardlansh;p at any time under s. 88@34—%1}1&3@4@&9&%9}9&9%

8 proposed ward before the hearing or not later than 3 calendar days after the hearing.

9 If the petitioner serves notice after the hearing is conducted and the court has
10 entered an order, the petitioner shall include the court’s order with the notice of the
11 order for hearing. ‘ /

[T e NOTE: As requested I retained-s-880;15 (1s), stats., replaced th,e;;form;; 3\
language of 5. 54:507(1) (c)’Z withit. 1 added tp/lt the dge thequ ed for a
redraf’c of 5. 54.50 (1) (¢)° 9 5 however. Rather thafl placing this in s. 54.50 (1) (¢), 1 have y
\putitin s. 54.38, the notice section. Please review. e P
()
‘// 12 SECTION 109. 880.15 (2) of the statutes is repealed. VN

Mf}"?

amended to read: Hr ) % )
D iy
ffg\z 54.50 ( @@atmn of powers.

temporary-ward-which situation of the ward that was the cause of the temporary

22 guardianship has terminated. Upon the termination efthe-temporary-guardian’s
23 duties-and-powers, a temporary guardian of the person shall file with the court any
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SEcTION 110

report that the court requires. A temporary guardian of the estate shall, upon the
termination of duties-and-powers, account to the court and deliver to the person or
persons entitled to-them-all-the-estate-of the-ward-in-his-or her hands the ward’s
estate over which the temporary guardian of the estate has had control. Any action

which that has been commenced by the temporary guardian may be prosecuted to

;Z NSE iwfffiﬁé}fﬁj;uz 880.173 (title) of the statutes is repealed. | /g |
(6 Seotion 113. 880.173 (1) of the statutes-is renumbered 5420 (2) (h) and |
18 Execute under s. 766.58 a mari;é“L\property i
19 //aé;;;ment with the other ward’s spouse or intended spouse, but may nogﬂ"’m\ake,
(e amend or revoke a will. / - 7
//:';’*:‘ZNOTE I understan d-that, because of thicﬂr;eﬂfaj:ieﬂ“ﬁﬁ%. 54:%1, s. 54.2(1%) (hlfl?j
| mot intended to-6v ny of court’s interpretationof s. 880173 in The)
| Guardianstip of FE.H., 154 Wis:2d 576 (1990).
v

SECTION 114. 880.173 (2) of thgstatutes is repealed.

SEcTION 115. 880.175 (title) of the statutes is repealed.
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- SEcTION 116

SECTION 116. 880.175 of the statutes is renumbered 54.20 (2) (b) and amended

to read:

54.20 (2) (b) ©

assets of the ward to the trustee or-trustees of an any existing revocable living trust

exeated-by-the-person-for-the benefit-of that the ward has created for himself or
herself and these-dependent-upen-the-persenforsupport any dependents, or, if the

ward is a minor, to the trustee extrustees of -a- any trust created for the exclusive

benefit of the persen-if-a-minor-which ward that distributes to him or her at age 18
or 21, or,if the ward dies before age 18 or 21, to his or her estate, or as he-or-she

appoints-if-he-orshe dies-priorto-age-18-or21 the ward has appointed by a written

instrument that is executed after the ward attains age 14

 exNoTE Is this provision now-worded asyotdntehd? |~

SEcCTION 117. 880.18 (title) of the statutes is renumbered 54.60 (title).

SEcCTION 118. 880.18 of the statutes is renumbered 54.60 (1) and amended to

I'ead: ; ;A i ;, VAL &40 b i A 5§ ég/’;wfoa'éj\;;x

H & el K ; it )
s ’ e A g PR

yd 54.60 (1) INVENTORY REQUIRED. When-a- The géardian of the estate has—beeﬂ
/ \

kany marital property interest, regardless of how the asset is titled.

~ v
SEcTION 119. 880.19 (title) of the statutes is repealed.
e
SECTION 120. 880.19 (1) (title) of the statutes is repealed.

ey
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SEcCTION 121

SEcCTION 121. 880.19 (1) of the statutes is renumbered 54.19 (1) and amended

to read:

.

54.19 (1)

Operty, and of lany rents, income, iésee%d benefits

ward’s real and personal p
therefrom—whether accruljng ': AR i from the

5

property, and of the any ?‘roceeds arising fré)m the sale, mortgage, lease, or exchange

§
thereof of the Dronertvf’ and prepare an mventorv of these. Subject to such this

possession, the title of] all such g@ﬁ es-ffabeyand to the increment and proceeds thereof

et Fat e
AL,

SEcTION 122. 880.19 (2) (title) of the statutes is repealed.

SECTION 123. 880.19 (2) (a) of the statutes is renumbered 54.20 (1) (intro.) and

amended to read:

(v
54.20 (1) STANDARD. (intro.) The In exercising the powers under this section,

so-long as-suchretention-eonstitutes-the-exereise-of shall use the judgment and care
under-the-circumstances-thenprevailing which that persons of prudence, discretion,

and intelligence exercise in the management of their own affairs, net-in-regard-to

speeulation-but-in-regard-te including the permanent, rather than speculative,
disposition of their funds;-eensidering and consideration of the probable income as

: -shall—i;ak-e Take possession of all-of the
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SEcTION 123

well-as-the-probable and safety of their capital. In addition, in exercising powers and
v’
duties under this section, the guardian of the estate shall consider, consistent with

the functional limitations of the ward, all of the following: N
£

v F)

SECTION 124. 880.19 (2) (b) of the statutes is renumbered 54.20 (3) (26 and

amended to read/

54.20 (3) (%)

&w

A

after such notice-asthe-court-direets,retain Retain any real or personal property
possessed-by that the ward at-the time-of the-appeintment-of the possesses when the

guardian er-subsequently-acquired-by is appointed or that the ward acquires by gift

appointment.

SECTION 125. 880.19 (3) (title) of the statutes is repealed. f’
=
SECTION 126. 880.19 (3) of the statutes is renumbered 54.20 (2) (%) and
amended to read:
ff?
54.20 (2) (%) In all cases where in which the court deems-it determines that it

is advantageous to continue the business of a ward, such-business-may be-continued
by—the guardian—of-the-estate-on-such continue the business on any terms and

conditions as-may-be specified in the order of the court.

SECTION 127. 880.19 (4) (title) of the statutes is repealed.

SECTION 128. 880.19 (4) (a) of the statutes is renumbered 54.20 (3) (h) and
amended to read:

54.20 (3) (h)

invest Invest and reinvest the proceeds of sale of any-guardianship assets of the ward
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SECTION 128
and any of the ward’s other moneys in the guardian’s possession in accordance with
ch. 881.

SEcTION 129. 880.19 (4) (b) of the statutes is renumbered 54.20 (3) (i) and

amended to read:

54.20 (3) (1) Fheg

Notwithstanding ch. 881, after such notice as the court directs, and subject to ch. 786,
invest the proceeds of sale of any guardianship assets of the ward and any of the

ward’s other moneys in the guardian’s possession in sueh the real or personal
property as-the-eourt-determines that is determined by the court to be in the best

interests of the guardianship estateswithout-regard-to-eh—881 of the ward.
SECTION 130. 880.19 (4) (¢) of the statutes is renumbered 54.18 (3) (a) and

amended to read:

54.18 (3) (a) No-guardianshalllend guardianship Lend funds of the ward to
s8s thé eotrt.fi I‘Sﬁaw@‘le&w@e««m S Aate-of?

PP

SEcTION 131. 880.19 (5) (title) of the statutes is repealed.

a0
/‘}“)/

.f’smw

SEcTION 132. 880.19 (5) (a) of the statutes is renumbered 54.20 (3) @3 and

amended to read:

54.20 (3) @) allof the-court;se
b 5.!‘}.(..'1_-5’5?_&5'51’ atiy
S L AN
AR Or ?z { et yoles

,X/’

SECTION 133. 880.19 (5) (b) of the statutes is renumbered 54-.22 and amended

to read:
54.22 Petition for authority to sell, mortgage, pledge, lease, or
exchange ward’s property. The court, on the applieation petition of the guardian
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SEcTION 133

1 of the estate or of any other person interested in the estate of any a ward, after sueh

D

notice-if any—as any notice that the court directs, may authorize or require the

guardian to sell, mortgage, pledge, lease, or exchange any property of the

suardianship estate of the ward upon such terms as the court may order, subject to
v

ch. 786, for the purpose of paying the ward’s debts, providing for the ward’s care,

maintenance, and education and the care, maintenance, and education of the ward’s

dependents, investing the proceeds, or for any other purpose which that is in the best

® ~1 o ot B W

interest of the ward. ifj

s
e

WOTE ITam repeatmg this NOTE because th

;’ This pri)Vlsmn appears to be Mg; direct conﬂ' ct-With S /54.19 (2), (w (4), each of which

e response was somewhat unclear,
reqmr’e the guardlan macfmth respect: ‘the ward’é prop I:Ey“in f ways thig{ ayﬁ%ddndant
to this prowsmn but without requiring court approval. Whl%h I alternative’ do yﬁu
Is the issue. rélated to a dollars perty, i.e. property over-a-value,
$100,000'would require court approval before the guardlan may act? Or should elthe};;

4 ? e
this-provision or s. 54.19 (2), (3), and (4) drop out? /L,J

e

J9 ) SEcTION 134. 880.19 (5) (c) of the statutes is renumbered 54.18 (3) (%) and

10 amended to read: ™
</

\/ i’Tf%} 54.18 (3) (?;3 Neo-guardian-shall purchase Purchase property of the ward, unless
v

N
12 sold-at-publie-sale except at fair market value, subject to ch. 786, and with the

13
14
~of the paragraphs under th;swsubsectl;om(l jlad \
A9-(4) (c) as §-54:18 (3) (h), vrafhemﬁan s. )
' —

15 SECTION 135 880.19 (5) (d) of the statutes is repealed. fﬁ{
m"’“”wm 80719 (6) of the stat is \renu@gg@ 23 and amended to
17 redd {M/ < 4/:‘“/ 1 KL
18 54 23 illpust Banks and trust ggmpames o ptia

19 thi 1

)
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'/ SECTION 136

to bemann*hcable to any barik ot trust- company‘”éuthorlze” ESs

o o™
7 i e
fe Pt b

trust powers B f!

7

et

SecTION 137. 880.191 (1) 0£$he statutes 1 is renumbered 54.60 (7) and amended

A /L,uvmw Duta st M/c”;zj&,

to read: f
Ve e

theguardians oat}:{that every inventory required of the ngardlan and-verification \
G ead aﬁe Y

st 1}

sl%bﬁg-&m—eﬁfeebﬂ}a%ihe&meﬁt%y—}s—ﬂue—ef[ ncludes all preperty-which {4t

ngo%mm Hr 3 bo; as to the mventorv or m%elat}eﬁ—te any

supposed omission from the inventory. ; MQL % ‘E‘j«i € et ‘?‘

the guardia

16— — : ECTION 139. 880.21 of the statutes is repealed.
\/1’6 SEcTION 140. 880.215 of the statutes is renumbered 54.47 and amended to
18 read:
LB/ 54.47 Lis pendens, void contracts. A certified ¢copy of the petition and order
20 for hearing provided for in ss. 889—6/1 _5_4_324{ and V _554_3_? may be filed in the office

21 of the register of deeds for the county;and-if. If a glardian shall-be is appointed upon

22\‘@ such-applieation after a hearing on the petitior/]( all contracts, except for necessaries

23 at reasonable prices, and all gifts, sales, and transfers of property made by sueh

24 insane-or-incompetent-person-or-spendthrift; the ward after the filing of a certified
@ copy of such-petition-and the order as-aferesaid;shall be-void—The ¢i- id. e




LRB-0039/P2

2003 — 2004 Legislature -79 - DAK:cjs:ch&if
SECTION 140

5 SEcTION 141. 880.22 (title) ofvt/he statutes is repealed.

6 SEcTION 142. 880.22 (1) (title) of the statutes is repealed.

VT SECTION 143 880. 22 (1) of the statutes is renumbered 54.19 (7 ) and amended

%
%/‘i '/,,af kam’) %»{L,él, Pt F T NV S P S i‘f‘

16 amended to read: fg,"’s

"’1:’7 54.20 (2) (%:9 qlhe-gn&ardaa&ee&ered&%e%e#&ny—wa%d—may—appb pply to the

18 court for adjustment of any claims against the ward incurred prier-te before entry
19 of the order appointing the guardian or the filing of a lis pendens as provided in s.
20 889—2—3‘.—/5 _5_4_;_7 . The court shall by order fix the time and place it will adjust claims
21 and the time within which all claims must shall be presented er-be-barred. Notice
22 of the-timme-and-place-so-fixed-and limited these times and the place shall be given by

23 publication as in-estat

W v
24 in-faver-ofestates-of-decedents provided in s. 879.05 (4). and ch. 859 generally shall
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SECTION 145

fter After the court has

apply.

made the order, no action or proceeding may be commenced or maintained in any

court against the ward upon any claim ef over which the circuit court has Junsdlct;on

v
SEcTION 146. 880.23 (title) of the statutes is repealed.

except where those for which another person is appointed

SEcTION 148. 880.24 (tltle) of the statutes is repealed
- -
SEcTION 149. 880.24 (1) of the statutes is repealed

SEcTION 150. 880.24 (2) of the statutesfli renumbered 54.42 (4) and amended’ E_:Wiii
e 1y RV SVIEAN

to read:

*g?g,r@ (3 B §
xpenses mcurrwd_w

by the ward in contesting the appomtment ﬁj gxﬁew s

SEcTION 151. 880.24 (3) (title) of the statutes is renumbered 54 46 (ﬁ (title) and

T
f 5,
W«m : i

amended to read:

54.46 (f@;) FEES AND COSTS OF-PETITIONER. f;\ 3
SECTION 152. 880.24 (3) (a) (intro.) of the statutes i1s renumbered 54.46 (%S (a)

AN

(intro.) and amended to read: A 3)
MMWWM"«M(M

54.46 (4 ) (aL)mPetLtLoner s attorney fees and costs. (intro.) Except-as-provi

/
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SECTION 152

after considering all of the following, that it would be inequitable to do so:

e

#+NOTE: In the Begislat
costs, if any, related to protectivé plae
strike that language in this draft?

ative Council draft WLC: 0220/P1, “W ing those fees and |
f the Wa’rdy’f rlcken Do you wish to also

s

s NOTE: I did not eliminate “Except as provided in par. y*from this paragraph,
as requested, because the new-paragraph (b) (formerly numbered s. 5473 snumbered
from s. 880.33 (2){(a) 3 ts.) (guardian ad litem and defense fees for 1nd1gents; fability)

seems to be a%c?lwe T exception to paragraph (a). """ fﬁg
£ £
{ \4} v SEcTION 153. 880.24 (3) (a) 1. to 3. of the statutes are renumbered 54.46 (§) (a)
A
5 1.to 3. 3
o, /m_««/
(6. SECTION 154. 880.24 (3) (a) 4. of the statutes is renumbered 54.46 (44 (a) 5

@ / SECTION 155. 880.24 (3) (b) of the statutes is renumbered 54 46 (g))/(a) 4. and

amended to read:
‘2
. L/ 54.46 ({) (a) 4. I£thecourt-finds-that Whether the ward had executed a durable

power of attorney under s. 243.07 or a power of attorney for health care under s.

ii:; 155.05 or had engaged in other advance planning bosaveid-g
(12 WMWW 5 ”“
\/é SEcTION 156. 880.245 of the statutes is renu;nﬁered 54.62 (6) and amended to
14 read: | [ 7% f’i ”‘f =0 e :; e

\/K’S 54.62 (6) WNG BY AGENT ’I‘H*IRB,(;ARTIES TO GUARDIAN. The-cireuit-court;
16 upm;%h&appheaﬁm&—eﬂany If a guardian appointed by it a court so requests, the court
17 may og,der any person who-has-been entrusted by the guardian with any part of the
19
20

21 assets and of his or her proceedings-thereon action regarding the income or assets.
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SEcTION 156

1 If the person refuses to appear and render an account, the court may proceed against

2 him or her as for contempt

T ***NOTE I thmk current- law refers to dec,edenﬁ -or Ward” because of/th‘e way s.
j 54 64 (1) is worded (guardianship gﬁp‘t;mues durmg life of ward, etc ){“’I eliminated
“decedent but I'm unsure 1f f that's the right decisien, %

m«%’% -

| #xx NOTE: fEﬁefe is no definition of “estate” Wty in-eh..880, stats., and

1 I would defer't to your judgment as to whether the tgems include both assets and‘“mcome
I have-in this subsection changed all references to “estate” or “property” to “income 5 0T
Sets.” Do you want me to define “estate” for ch. 54 as including income and assets? .~

SECTION 157. 880.25 (title) d‘f/the statutes is repealed.
SEcTION 158. 880.25 (1) of the statutes is renumbered 54. 62 (1) and amended

*f*‘“”j ‘%%J z;}eﬁg & PNPNENS 3 W m gf%mé
R

54.62 (1) ANNUAL REPORTS. E%P{;?jEXCGDt as provided in sub. (3) or unless
Ff/

waived by a court, every guardlan e;éept including a corporate guardian, shall, prior

to read:

.

to April 15 of each year fﬁfan account under oath speeifiang that specifies the

amount of Wgecelved and held or invested by the guardian, the nature and

i o = <31 o h&\ )

10 manner of the investment, and the guardian’s receipts and expenditures during the

11 preceding calendar year. When-ordered-by-thecourt; The court may order the
12 guardian shallwithin-30-days to render and file, within 30 days, a like account for

13 any shorter term less than a year. In lieu of the filing of these accounts before April

14 15 of each year; the court may, by appropriate order upon motion of the guardian,
15 direct the guardian of an estate to thereafter render and file the annual accountings
16 within 60 days after the anniversary date of the guardian’s qualification as guardian,
17 with the accounting period from the anniversary date of qualification to the ensuing
18
19
20

21 of the-sechool. The guardian shall also report any change in the status of the surety




e
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SECTION 158

1 upon the guardian’s bond. If the court determines it to be in the ward’s best interests,

2 the court may specify the persons to whom the guardian shall distribute copies of the

3 account.
/4 SECTION 159. 880.25 (2) of the statutes is renumbered 54.62 (2) and amended
5 to read:
/ 54.62 (2) DISPLAY OF AsSETS. Upon rendering the account the guardian shall
7 produce for examination by the court, or seme by a person satisfactory to the court,

8 evidence of all of the ward’s securities, evidences-of-deposit depository accounts, and

9 other investments reported, which shall be described in the account in sufficient
10 detail so that they may be readily identified. It-shall-be-ascertained The court or

11 erson satisfactory to the court shall ascertain whether the evidence of securities,

12 evidences-of depesit depository accounts, and other investments correspond with the

13 account. éff

****NOTE 1 replaced the term-; ‘depos1t vithr“depositor; ount - defi ed

that tersf in s. 54.01 (5)using the ition i s. 815 18712) (e) ¢ meaning
| youintended?-Ta also added “of the'ward’s” in the first sentence; 1t’s unnecessary to af}g,f
it to the second because the referent, “the evidence of ... etc.” suffices,

4 SECTION 160. 880.25 (3) of the statutes is renumbered 54.66 (2) and amended
15 ~ toread:

\/6/ 54.66 (2) SMALL ESTATES.
17 joint 3 e—g i

18 guardian shall berequired-to-render of a ward with a small estate, as specified in s.
v
19 54.62 (3) (), need not file a final account enly-upen-the-termination-of the-guardians

20 guardianship, unless otherwise ordered by the court. The guardian shall instead
21 provide the court with a list of the ward’s assets that remain at the time the

22 guardianship terminates, including at the death of the ward.
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SeEcTION 161

SECTION 161. 880.25 (4) of the statutes is renumbered 54.62 (5) and amended

to read:

<

2

M 54.62 (5) EXAMINATION OF AcCOUNTS. The account shall be premptly examined
4

5

6

7

8

9

under—the court's-direction—and-ifit as the court directs. If the account is not
satisfactory it-shall be-examined-on-8-days netice-and, the court shall make-such
orderthereon order action as justice requires—Netiee and shall direct that notice be

provided to the guardian may-be-served personally or by certified mail as-the-court

. If notice is

provided to the guardian under this subsection, the court may appoint a guardian

10 ad litem of for the ward maybe-appeinted.
ﬁ SECTION 162. 880.25 (5) of the statutes is renumbered 54.62 (7) (intro.) and

7 ) oo faw%zﬂ;g,,ég P (e

12 amended to read: )
/ 54.62 (7) NOTICE OF FINAL ACTTON ON AN ACCOUNT. (intro.) No action by the court
14 upen-any 0N an account is final unless it-is-upen the guardian first provides

@ notice- to all of the following’:

16 N SEcTION 163. 880.251 ‘of the statutes is repealed.

.o

SECTION 164. 880.26 (tltle%f the statutes is repealed.

SECTION 165. 880.26 (1) (intro.) of the statutes is renumbered 54.64 (3) (intro.)

19 and amended to read
/ 54.64 (3) GUARPIANSHIP TERMINATION OF GUARDIANSHIP OF THE PERSON. (intro.)
21 A guardianship of the person shall terminate when if any of the following occurs:
\26 SECTION 166. 880.26 (1) (a) of the statutes is renumbered 54.64 (3) (¢) and
23 amended to read:
\/ @ 54.64 (3) (¢) Afformerly minor ward attains his-er-hermajerity-unless-the-minor
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SECTION 166

The prov1s1on changes current law Whlch appears to continue a

V ****NOTE
Ward E@&d’fé;%gew }

guardlanshlp without.othef action Whemfaz“rﬁmor 1

. to be sure,,,a:re‘jfou 1Efendmg’tﬁat an incompe
temﬁﬁ”ate when he or she reaches 18 and that the guardlanshlp be re—petltmned ete.? ;’5

SEcTION 167. 880.26 (1) (b) of the statutes is renumbered 54 64 (3) (d) and

amended to read:

SECTION 169. 880.26 (2) (intro.) of the statutes is renumbered 54.64 (4) (intro. )

and amended to read:

54.64 (4) GUARDIANSHIP TERMINATION OF GUARDIANSHIP OF THE ESTATE. (intro.)

A guardianship of the estate shall terminate when if any of the following occurs:
SECTION 170. 880.26 (2) (a) of the statutes is renumbered 54.64 (4) (c) and

amended to read:

54.64 (4) (c) A form eﬂy mmor ward attalns h}s-er—her—maj}eﬂty age 18.

SECTION 172. 880.26 (2) (¢) of the statutes is renumbered 54.64 (4) (a) and

amended to read:




14
15
16
17
18
19
20
21

22
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54.64 (4) (a) The court adJudlcates a felcmeas Wa“‘rd@ﬂho was formerly found to

ety

il
be incompetent or-a-spendthrift to be no longer incompetent or a ward who was

)
formerly found to be a spendthrift to be capable of handling his or her p%?@lﬁ%%

SEcCTION 173. 880.26 (2) (d) of the statutes is renumbered 54.64 (4) (e) and
amended to read:

54.64 (4) (e) A ward dies, except when the estate can be settled as provided by
v v
s. 880-28 54.66 (4). /

A,-f%

7" wwNork: Havel-drafted this paragraph as you.wi
sjthe court.just “fermin the ‘angkfp afterthe summary “settlement, or do we need

i1;;‘,9,¢ﬁ‘f“’ﬂyvlde specific autho v 1

? If s. 54.66-(4)applies, Would

for the cotrt to do that?

determines that the estate/of the a ward
it is to the advantage of the ward to dispense with the guardianshlp, the court may

terminate do one of the following:

(a) _Terminate the guardianship and autherize order disposition of the

v v
remaining assets as provided by s. 880-04-(2) 54.12 (1). The court, as a part of the

S
®
o
e
D
»

mqr1rnw» ‘)T\A 316 O “‘]’\ﬂ AL T'Y\ 1‘\!) ral Q
T IXUT (ZvcaenravEwp RV S S e R AVEEEES S L E S

3 X 10
(o= = v y v o groroeory SN S M NS

ouardian to make appropriate financial arrangements for the burial or other

disposition of the remains of the ward.
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SECTION 175

SECTION 175. 880.27 of the statutes 18 renumbered 54.66 (1) and amended to

read: P

54.66 (1) SET@LEMENT—@%&GG@UN% RENDER FINAL ACCOUNT. Upen-termination
of If a court termi}fé;;:es a guardianship, or upen-resignation, removal-ordeath-of a
guardian——s&eh Ifgeig_gs, is removed, or dies, the guardian or the guardian’s personal
representatlve{shall forthwith promptly render the-guardian’s a final account to the

J.-} C‘v ﬁ/{,,,

court and to the former—ward, the successor guardian, or the deceased ward’s

or special administrator, as appropriate. If the ward dies and the guardian and the

deceased ward’s personal representative or special administrator are the same

verson. the deceased ward’s personal representative or special administrator shall

oive notice of the termination and rendering of the final account to all intel:ested

persons of the ward’s estate.

SECTION 176. 880.28 of the statutes is renumbered 54.66 (4) and amended to

TR N T

ad

; L}«f&c‘w S o to s b o P /
read: R QL1011 -

=, Bl 1. &

P

&S, When If a ward dies leaving

AT

54.66 (4) SUMMARY SETTLEMENT OF SMALL ES

an estate which that can be settled summarily under s>867.01, the court may

approve such the settlement and distribution by the guardian;

of appointing a personal representative.
I daie. ‘

SECTION 177. 880.31 (title) of the statutes is repealed.

SECTION 178. 880.31 (1) and (7) of the statutes are consolidated, renumbered
54.76 (1) and amended to read:

54.76 (1) Any adult resident who is unwilling or believes that he or she is
unable properly to manage his or her «prepeﬁyo{ income may voluntarily apply to

f;w““’““‘“
-~
2O f
)f; ,mm;..wm»wmm

-
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2003 — 2004 Legislature

the circuit court of the county of his or her residence for appointment of a conservator

of the estate. Upon receipt of the application, the court shall fix a time and place for

hearing the application and may direct to whom, including presumptive heirs, and
in what manner notice of the hearing shall be given—#—If-an-application—for

conservatorship-is filed,-the to a potential recipient of the notice, unless the potential
recipient has waived receipt. The fee prescribed in s. 814.66 (1) (b) shall be paid at

Fa

the time of the filing of the 1nventory or other documents setting forth the value of

/ fl 2o etd mas sl LA
7 - . /
the estatel -
E
" woNoTE: Should anyone | ition to presumptive heirs be spec1ﬁeH/n s % 1
(1)’? (See /ﬂlsff%W undef s. 54 anggpjﬁ ote %
\ that T did not-draft “adult” — shouldn’t all helrs recewm for example s. 54.76 ;’
% 5 S —
@R

SECTION 179. 880.31 (2) of the statutes is renumbered 54.76 (2) and amended

:/to read: B iy ol f
‘ 54.76 (2) At th{«; time-of such hearing for appomtment of a conservé tor, the

applicant shall be personally examined by the court and if the court is satlsﬁed that

the applicant desires a conser\}a or and that the fiduciary nonnnatedqs—gsultable the
STET i 00NN e
ervatm/‘[a d issue letters o?b@nggwatorshl

e




. LLRB-0039/P2
2003 — 2004 Legislature -89 - DAK-cjs:ch&;f

SECTION 180

e
&

A

I . P *I\IQ;I‘E 1ease re\neWMt g1ft1nga¥an§ug
'f;ﬁ£ tand helding of Zobel v :

2 54.76 (4) and amended to read: s ;
/W:T”‘E 54.76 (4) Any person, including an waaW}msﬁ es%a-ﬁe——fé under
4 conservatorship, may apply to the court at ax{y tny{’e for termlnat}*pn thereof of the
5 conservatorship. Upon such receipt of the apphc7410n the court shzgll fix a time and
-6 place for hearing and may direct that 10 da§fgs nftlce by mail be glveli to the person’s

H

may waive its receipt. At the hearing, the cf)urt shall, unless it is clearigy shown that

§
the applieant individual whose egtatgds/ under conservatorship is incompetent,

' .
12 remove the conservator and order the Mr%étored to the applicant;er-ifthe
f' :
13 oA S-St \t-a-sueecessor

. }\/éif\d&m T eetpscoicd f%m & .
@ *Se“ab% lml_ﬂdﬂ_&]@ It;{fﬁe ~court sl;é—l—l—ﬂpeﬂ—sueh—he-aﬂn ‘

A5~ determines at the hearing that the person 1nd1v1dual whose esta’cv#s;/\administered

N

@ by a conservator maybe I’é incapable of h/ dling his or her esm%eythe court shall
;

17 order the conservatorship continued, orKf the applicant so desires and the a nominee

is suitable, th&eemd,;—may appomt/a/ uccessor conservator, conservatorship_ may

21
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. o =

54 76 (5) Appm?tment of a conservator sﬁaﬂ—net—be does not constltute,

”WM

/95
FR Y &sﬁ/{dw /%L’
/2™ evidence of the compete‘gcy or incompeter

adnnm,stered
T dp.2 ¢

54.§R Examination o

-y \

oposed ward. /f%enever it is proposed to appoint

a guardian on the ground-of a nro&ﬁé&w@’s alleged incompetency, a licensed—

physician or Jieensed psychologist,\or both, shall, furnish a written statement—
anfy éncapacity of the proposed wards-based-upon——
examination.) The privilege under s. 905.04 shall does not apply to this the

\@ “to the osed W:TH— o His or her counsel, the guardian ad litem, and t

L4 _ T
7 shalHae—q-n—fem&ed-éh&‘é-h*&GF—heiKstatements

s e LAY o

Me axammeiils}re un"eg to report

z per— The
‘g’“é’“{”& Shed U IoA ol e et i T e TN i A ’:
\ r issuance of such a Warmn\g;fg the ap@aﬁseﬁ prhor to each exaé.matlon eStabhghes a
{ e
@} presumption that the porsen understands that he or s}ie need not speafk to the |
} A
WMW‘W»M \/""M‘"'“\M\ v i
23> %&m&ﬁer% Nothing in this section prohibits| the use of a report by a m‘hvsmlan or
e f ,f
24 bsvchologist that is based on an examination of the proposed ward by the physician /
25 ; {

B

-
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SECTION 183

will consider the recency of the report in determining whether the report sufficientl

deseribes the proposed ward’s current state and in determining the weight to be

WWA-«W,W o,

|

given to the report/ [ PL i‘&;m;@ TEXT | \({
T e NOTE Wh”o mﬁ)rmé“th j,a Amo O“SEfd’W”a”Tﬂ”foét h1s or herstatementsme used

and amended to read:

as a basis for 2

é
y s OTE Please review th1s changed language to make sure I've nGWC@tW {

SECTION 184. 880.33 (2) (a) 1. of the statutes is renumbered 54.42 (1) (a) (intro.)

54.42 (1) (a) (intro.) The proposed Ward{igas tlmt to counsel whether-ornet




1
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SEcTION 184

following occurs:
SECTION 185. 880.33 (2) (a) 2. of the statutes is renumbered 54.42 (1) (c) and

A
(IR E W §

amended to read: /w
54.42 (1) (c)fff thepep&en—requests—but—ls par. (a) 1., 2 or 3. am)hes but the

proposed Ward/{; unable to obtain legal counsel, the court shall appoint legal counsel.

SECTION 186. 880.33 (2) (a) 3. of the statutes is renumbered 54.46 (f) (b) and

-~
Wﬁf‘”iﬁ

54.46 (ﬁ) (b) Guardian ad litem and defense fees for indigents; liability. If the
person proposed ward is-an-adult-wheis indigent, the county eflegal-settlement-shall

amended to read

be in which venue lies for the guardianship proceeding is the county liable for any

fees due the guardian ad litem and, if counsel was not appointed under s. 977.08, for

any legal fees due the persen’s proposed ward’s legal counsel. Ifthe-personis-a-minor;

SECTION 188. 880.33 (2) (d) of the statutes is repealed.

SECTION 189. 880.33 (2) (e) of the statutes is renumbered 54.44 (5) and

amended to read:
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SECTION 189

\/1 54.44 (5) PRIVACY OF HEARING. Every hearing on-a-petition-unders-880.07-1m)
2 under this chapter shall be eper closed, unless the proposed ward or his or her
3 attorney acting with the proposed ward’s consent moves that it be closed open. If the
4 hearing is closed, only pe
5 serviee-and interested persons, their attorneys, and witnesses; may be present.
f;}**NOTE: “representatives ol providers of sprvice” n this subseetion o
tiee-they are not included-ifi the definifion-of “ifiterested pérson” under s. 5401 (12).

W

SECTION 190. 880.33 (4m) and (4r) of the statutes are repealed.

SEéTION 191. 880.33 (5) of the statutes is renumbered 54.15 (1) and amended
8 to read:

V9 54.15 (1) OPINIONS OF PROPOSED WARD AND FAMILY. Tn-appeinting-a-guardian-the

10 The court shall take into consideration the opinions of the alleged—incompetent

11 proposed ward and of the members of the his or her family as to what is in the best
12 interests of the proposed incompetent ward. However, the best interests of the
13 proposed ineompetent ward shall control in making the determination when the
14 opinions of the family are in conflict with the-clearlyappropriate-decision those best

15 interests. The court shall also consider potential conflicts of interest resulting from
16 the prospective guardian’s employment or other potential conflicts of interest. H-the
17
18
19

/20 SECTION 192. 880.33 (5m) of the statutes is renumbered 54.15 (9) and amended
21 to read:

82 54.15 (9) LIMITATION ON NUMBER OF WARDS OF GUARDIAN. No person;-except-a

23
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SEcCTION 192

/
under-s-880-35.who-has individual may have guardianship of the person of more

than 5 -erwmere adult wards who are unrelated to the person-mayaeecept-appointment

individual. except that a court may, under circumstances that the court determines

are appropriate, waive this limitation to authorize appointment of the individual as

guardian of the person of another adult—ward—unrelated—to—the—person;—unless

accent appointment by a court as guardian. Ol b AC A DO *g o .

- 5 1 -

N
U

SECTION 193. 880.33 (7) of the statutes is renumbered 54.48 and amended to

read:

54.48 Protective placement and protective services. A finding of
v’

incompetency and appointment of a guardian under this subehapter chapter is not
grounds for involuntary protective placement—Sueh or the provision of protective

services. Protective placement and the provision of protective services may be made
v
~_onlyin accordance with s-55-06 ch. 55. PR
v AD

SECTION 194. 880.33 (8)0 (b) of t the statutes is renumbered 54. 46 ( (b) and

54.46
@ﬂaa&jexecuted a power of attorney for health care under ch. 155<~:ﬁnd—tha1s the
power of attorney for health care instrument should remain remains in effect—Ifthe

. except that the court max}. only for

3

oood cause shown, revoke the power of attorney for health care or limit the power-of




2003 - 2004 Leg‘islature /A@;ﬁpl/wwww e LRB~0039/P2
Lont on o count wnekes thoce | DAK:¢js:ch&;f
[ ot Zy . [SEcTION 194

igxw&mﬁa@:& 5 \i‘v\’i

N
/ ****NOEE« Chis pI‘OVlSlQﬁ y requwmer@w_gjhehea}@gg pgwwa‘:ﬁattamgyg /
ghaptéfr which wéi if necessary, ‘be-done in a subsequent versm e

SECTION 195. 880.331 (title) of the statutes is renumbered 54.40 (title) and

amended to read:

7, Lo JYBPEESYS) ot
k Lol 5y O

54 40 (title) Guardlan ad litem aneompeteney—eaSGS, pppmtment,

d

S

AP B s;w«ue&;f“ i}

SECTION 196. 8805331 (1) of the statutes 1s‘renumbered 54.40 (1) and amen ed

to read: ' \ ; JSEET QA 5-

s mf

54.40 (1) APPOINTMEI

L
when a petltm%f 8 brought under s. 54. 34z’to protectlvely place a person or

order protective services ungjer s. 55.06, to review any protective placement or
protective service orderunder s. 55.06er5to terminate a protective placement under

s. 55.06, i)r at anv other time that the court determines it is necessary.

SECTION lwwatutes is renumbered 54.40 (2) and amended

M‘g"‘"“m & i LA g/g;j t“ﬁa

M’%@m

W" ’g“«ziﬂ’ixa

— &&=
54.40 (2) QUALIFICATIQ,NS The guardian a&lltmﬁe\&n\attorney admitted

to practice in this state( No person / avho 1§” an interested par’ey% in a proceeding,

appears as counsel in a proceeding o behalf of any party, or is a relative or

representative of an interested -par‘ey/may be appointed guardian ad litem in that

proceeding or in any other proceeding that involves the same proposed ward:
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to read: o % }“ﬁ:f A

54.40 (3) RESPoyé”fBILITIES. The guardian ad htem shall\be an advocate for the

i
5

best interests of ffhe proposed ward |

M

Xas to guardianship,

protective plriyzement and protective services. The guardlan ad litem shall function

mdependeritly, in the same manner as an attorney for a pa:nty to the actlon and shall
jf e

cons1df9¥ but shallmetbe is not bound by, the wishes of the proposed wardfer—;aliegeé
me/ga-’npeteﬂt or the\ﬁaslglons of others as to the best interests of the proposed ward
; BN

g&jié\lleged«meem-peteﬂg'The rgian ad litem has none of the rights or duties of a

[ p— Al

—~generat guardian. (.

SECTION 199. 880.331 (4) (intro.) of the statutes is renumbered 54.40 (4)

(intro.).

SECTION 200. 880.331 (4) (a) of the statutes is renumbered 54.40 (4) (a) and

RESORE 70|
amended to read: v ' TSond
% PLAA TEXT e / '

54.40 (4) (a) Intemew the prqposed Ward”@aﬂegeémeempeteﬂ%kand explam

the contents of the petition, the appl able hearing procedure, the right to counsel,

and the right to request or continue a hmlted guardlanshlp

SEcTION 201. 880.331 (4) (b) of the\gtatutes is renumbered 54.40 (4) (b) and

amended to read: '\\ //j'j; ’:"\;
54.40 (4) (b) Advise the proposed ward i i< both orally and

in writing, of that person’s rights to be present at the hearing, to a jury trial, to an

appeal, to counsel, and to an independent medical or psychological examination on
the issue of competency, at county expense if the person is indigent.

SECTION 202. 880.331 (4) (c) of the statutes is renumbered 54.40 (4) (e) and

amended to read:
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SECTION 202

54.40 (4) (e) Request that the court order additional medical, psychological, or

other evaluation, if necessary.

SECTION 203. 880 331 (4) (d) of the statutes is renumbered 54.40 (4) (f) and
(RESTORE TO PLAMIN J )
amended to read: | TExT 1 T

L bea “é /
———— m—— x‘

5

bt w«wr‘wm - \z

\
54.40 (4) (O If apphcable niform he court and getltlong’s attorney or, if none,
the petitioner that the proposed Ward @aﬂeé%d—mem&pe&eﬂ%

/{bbjects to a finding of

%&* SNEIEEN

[y
2 ©@ ~ (

%

incompetency, the present or proposed placelhent or the recommendatlon of the
} /M A éi %“/“:

guardian ad litem as to the prqposed ward’s lor+ 5

or that the proposed Ward’ %ﬁaﬂeged—meempebeﬂ%?éomtmn on these matters is

ambiguous. If the gus dlan ad litem recommends that the hearing be held in a place
|
11 other than a courtroom. the guardian ad litem shall provide the information under

this p_aragfa/ph as sgon as possible.
SECTION 204. 880 331 (4) (e) of the statutes is renumbered 54.40 (4) (i) and

\
- Wi
amended to read: i‘ g/g};ﬁ ad >
- ey

v evidence concerning the best interests

12
3

14

@/ 54.40 (4) (i) Pré\sent pontestarher

d6)

of the proposed ward @all-eged—meem-pe%e;%f if necessary.
(«fg

tist/%’;gg&agy A@mﬁy sufficiently foryour purposes
' ,n:&he:pro eedings?/

‘{7 SECTION 205. 880.331 (4) (f) of the statutes is renumbered 54.40 (4) (j) and
18 amended to read:
L/é 54.40 (4) (j) Report to the court on any etherrelevant matter that the court

20 requests. ; /
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\s. 55.05, /bhe/gu

%,

) amended to read ,v \a / “‘w >/
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SEcTION 206

SEcCTION 207.

mdependent evaluatlon the m}ﬁc to counsel and the rrght;to a hear’z g

SECTION 208. 880.331 (5) (\BQ of the statutes Jsffenu\mbered

/,/ \\ 5 gf — \

f

;‘ x5 %
\ 5, /
o
/ \ /f \
f %, ; ,

/ / "’\ f‘[ N

( %7@/(3) Seeure Request that the court. order” an additional medlcal
\ jf

psycholog; cal, or other evaluatmn of the ward, if nece;fsary ?

!

‘SEcTION 210. 880.331 (5) (dy of the statutes 1s renuinbered 54‘?9 Ny
~ 2 s

SECTION 211. 880.331 (5‘{ (e) of the statutes is renuimbered 5@1:5@ (5) andg

amended to read

F

G

; f! £ rd
SECTION 21.3/ 880. 331 (5) (f) of the statutes is renumbered W{ (6) and
=N

amended to read:

z Na i 3 %

5%;72’5 (95 If relevant report to the court that the ward objects to the ﬁndmg of
continui 1ncompetency, the present or proposed placement the position of the_a
guardjan, or the recommendatlon of the guardian ad htem as to the best interests of

the/ ward or if there is ambiguity about the ward’s position on these matters.

7
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. SEcTION 213

| fizstore T @?:"”"‘**““"“‘”‘é

A L 541%?% o

~— SEeTion %ﬁgggg}@gﬁfgﬁe a}ﬁfe&«ﬁs renumbered 54770 (8):

SECTION 214. 880.331 (6) of thegstatutes ig renumbered 54.40 (5) and amended

/ /
/ /

5

jury that%the guardlan ad litem represents the
|

e E\ %
\ﬂ/ SEcTION 215. 880.331 (7) of the statutes ‘{s renumbered 54.40 (6) and amended
8 to read: \\,\
AN
54.40 (6) TERMINATION AND EXTENSION OF API%{\ITMENT. The appointment of a

Ve N
guardian ad litem under sub. (1) terminates upon the e\:ery of the court’s final order

or upon the termination of any appeal in which the guardian ad litem participates,

10
11
@ even if counsel has been appointed for the proposed ward
13

The court may extend that appointment, or reappoint a guardian ad litem whose

14 appointment under this section has terminated, by an order specifying the scope of
15 responsibilities of the guardian ad litem. At any time, the guardian ad litem, any
16 party, or the person individual for whom the appointment is made may request that
17 the court terminate any extension or reappointment. The guardian ad litem may

18 appeal; or may participate in an appeal er-may-do-neither. If an appeal is taken by

19 any party and the guardian ad litem chooses not to participate in that appeal, he or
20 she shall file with the appellate court a statement of reasons for not participating.
21 Irrespective of the guardian ad litem’s decision not to participate in an appeal, the
22 appellate court may order the guardian ad litem to participate in the appeal.

\/43 SECTION 216. 880.331 (8) of the statutes is renumbered 54.74 and amended to

24 read:
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Sk esus s \  SECTION 216

orders a county to pay the compensation of the guardian ad litem, the amount
ordered may not exceed the compensation paid to a private -atterneys attorney under

s. 977.08 (4m) (b). The guardian ad litem shall receive compensation for performing
‘ o

all duties required under s. 54.40 (4) and for any other acts that are approved by the

court and are reasonably necessary to promote the ward’s best interests.
SECTION 217. 880.34 (title) of the statutes is renumbered 54.64 (title) and

amended to read:

SECTION 218. 880.34 (1) of the statutes is renumbered 54.64 (1) and amended

to read:

54.64 (1) DURATION. Any guardianship of an individual found to be incompetent
under this chapter shall continue during the life of the incempetent;or ward, until
terminated by the court, or as provided under subi(3) or (4). Upenreaching the-age
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SECTION 219

j%% 5 - éj .?vw;y,>\wm,4w‘wwaw

\/1/ SECTION 219. 880.34 (4) of the statutes is renumbered 54.64 (2) (a) (intro.) and
2 ~ amended to read: // MGERT 1D\= & g
?/ 54.64 (2) (a) (intro.) A Ward gavho is 18 years of age or older, any interested
4 person acting on the ward’s behalf or the ward’s guardian may petition for a review

@ of incompetency—Upeon-such At any time after 180 days after any previous hearing

v
under s. 54.44. or at any time if the court determines that exigent circumstances,

including presentation of new evidence, require a review. If a petition forreview 1s

6

7

8 filed, the court shall eenduet do all of the following:

9 4. Conduct a hearing at which the ward shall-be is present and shall-have has

10 the right to a jury trial, if demanded. The-ward-shall-alse-havetherightto-counsel

11
12
13
(/14/ SEcCTION 220. 880.34 (5) of the statutes is renumbered 54.64 (2) (c) and
15 amended to read:
&8/ 54.64 (2) (¢) After a hearing undersub.—@ ng_(g) or on its own motion, a court

17 may terminate or modify -a- the guardianship ef-an-incompetent, including restoring

18 certain of the ward’s rights.

19 SECTION 221. 880.34 (6) of the statutes is repealed.
v 20 SECTION 222, 880.35 of the statutes is renum@gred 54.15 (7) and amended to
- : [ peapcsatiev
21 read: S — W’
22 54.15 (7) NoNPROFIT-CORPORATION-AS-GUARDIAN P{HVATE NONPROFIT CORPORATION
23 OR OTHER ENTITY. A private nonprofit corporation orgamMmder ch. 181, 187, or 188
24
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; Rob Marchant our Busir \ssociations drafter, has no
i tnership. Doﬂycm perhaps instead, mean tax- exempt”
\ under 501c? Would you ever want a_trus £ to be guardian of the person? If you are |

contemplating the possible appomi;ment ofallt 1us an unincorporated association |
as guardian, wouldn’t it be §mpler to refer to ¢ person the very broad meaning |
in s. 990.01 (26), sEg(t;Mnstead" |

y notJ

WE” Why does DHFS promulgate these rules under ch. 55, stats.?
under this chapter (formerly, ch. 880, sta‘t/s‘)’/”‘;/’ R

SECTION 223. 880.36 (title) of the statutes is renumbered 54.52 (title).

SECTION 224. 880.36 (1) of the statutes is renumbered 54 52 (1) and amendedM

J

ViAAA T ol ol SEpess s

; ijkeﬁﬁon*f()r“the & appointment of a Sye ”
both estate of -a-minororpersonfound

10 reompotent under s—880.08 to-assume-the
11 the—death,—ineaps or-resignation—oefthe
12 brought-under-this-chapter-at-any time—A-p

N\
P
’ 13 £13 ‘)Y‘f]" f)'l"\ f\p +1ﬂn T\ﬂ"‘(‘ ONn--O T\'l"n'r\f\"‘*'TT n'V‘ }\r\*‘l’\

¥4.52 (2) At any hearing conducted under this section the court may designate

& or more standby guardians of the person or property estate whose appointment
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A
r951gnat10n f the initially appomtgd guardian or during a period, as determined by

the initially appointed guardmgf when the initially appointed guardian is
temporarily unable to fulfill his or her duties, including during an extended vacation
or illness. The powers and duties of the standby guardian shall be the same as those
of the initially appointed guardian. The standby guardian shall receive a copy of the
court order establishing or modifying the initial guardianship, and the order
designating the standby guardian. Upon assuming office, the standby guardian

shall so notify the court. Upon notification, the court shall issue new letters of

ardianship that specify that the standb ardianship is permanent or that

specify the time period for a limited standby guardianship. z

%=+ NOTE: Your propesal contains two provisions concerning standby guardians for \\
minors. 1997 Wisconsin Act 334 created s, 48 97 8 (appomtm nt-er-degignation of standby
guardian of‘a child). Bec se- prctirrent | have not dgafted the 1
provisioms i . r¥ inst uctlons are fortise to t 2
{ do youlwantme to renumber aftof 5.48. 97 8, stats., into ¢ There afégflﬁle\ ial |

\
|
problems of reconciliation, including, in s. 48. 978 1 (c) stats a def”mltlon of “incapacity” /j
that differs from the definition in s. 54.01 (10). '

TN SEeT
N2

12
13
14
15
16

A1

18
V1
20
21

5”3 ,,g - W
SECTION 226. 880.38 (title) of the statutes is renumbered 54.25 (title) and

amended to read:
54.25 (title) Guardian Duties and powers of guardian of the person of
incompetent.
v
SECTION 227. 880.38 (1) of the statutes is repealed.

SECTION 228. 880.38 (2) of the statutes is renumbered 54.25 (1) (b) (intro.) and

amended to read:
54.25 (1) (b) (intro.) -A-guardian-of the-person-shall-endeaver Endeavor to
secure any Necessary care; or services or-appropriate-protective-placement-on-behalf

of for the ward- that are in the ward’s best interests, based on all of the following:
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SECTION 229

SEcCTION 229. 880.38 (3) of the statutes is renumbered 54.25 (1) (a) and
amended to read:
54.25 (1) (a)

v
880.33-shallmake Make an annual report on the condition of the ward to the court

that ordered the guardianship and to the county department designated under s.
55.02. That county department shall develop reporting requirements for the
guardian of the person. The report shall include;but-not-betimited-te; the location
of the ward, the health condition of the ward, any recommendations regarding the

ward, and a statement of as to whether or not the ward is living in the least restrictive

environment consistent with the needs of the ward. The-guardian-may-fulfill the

SEcTION 230. 880.39 (title) of the statutes is repealed.

SECTION 231. 880.39 of the statutes is renumbered 54.18 (4) and amended to

read:

54.18 (4) Any A guardian of the person or of the estate is immune from civil
liability for his or her acts or omissions in performing the duties of the guardianship
if he or she performs the duties in good faith, in the best interests of the ward, and

with the degree of diligence and prudence that an ordinarily prudent person

exercises in his or her own affairs.

oy - = O
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CURRENT GUARDIANSHIP LAW

Current guardianship law specifies standards and procedures for
determinations by courts that certain individuals are proper subjects for
guardianship or conservatorship because of incompetency, spendthriftiness, or
minority. For such an individual, after presentation of evidence in a hearing, the
court may approve a petition for guardianship and appoint a guardian of the person
or guardian of the estate, or both, may dismiss the petition, or, for small estates, order
that certain payments be made on behalf of the individual without appointment of
a guardian. A court may consider a petition for appointment of a temporary guardian
and, after presentation of evidence in a hearing, appoint a temporary guardian for
a period not to exceed 60 days or may consider a petition for limited guardianship of
property and, after presentation of evidence in a hearing, appoint such a limited
guardian of property. As an alternative to guardianship, a court may after
presentation of evidence in a hearing, appoint a conservator for an adult who feels
unable to manage his or her own property and has applied for a conservatorship. No
adult may be protectively placed or receive protective services unless he or she has
been determined incompetent under the guardianship laws.

DETERMINATION OF INCOMPETENCE AND APPOINTMENT OF GUARDIAN

Jurisdiction and venue; county of residence

Currently, the circuit courts have jurisdiction over all petitions for
guardianship; petitions must be directed to the circuit court of the county of
residence of the proposed ward or of the county in which the proposed ward is
physically present. For nonresidents, the petition may be directed to the circuit court
of a county in which the nonresident or his or her property may be found. The court
in which a petition is first filed must determine venue for a nonresident.

This bill also permits a petition for guardianship to be directed to the county in
which the petitioner proposes that the proposed ward reside.

Under current law, for purposes of determining responsibility for funding the
provision of social services, mental health and alcohol and other drug abuse services,
and protective placements and protective services, the county of residence of
individuals aged 18 or older with developmental disability or chronic mental illness
in state facilities or nursing homes is determined under numerous criteria. As an
exception to these criteria, the individual’s county of residence is that of his or her
guardian if the individual is incapable of indicating intent and has a parent or sibling
who serves as his or her guardian or if the individual’s guardian states that the
individual is expected to return to the guardian’s county of residence when the
purpose of entering the state facility or nursing home has been accomplished or when
needed care and services can be obtained in the guardian’s county of residence. An
individual, an interested person on his or her behalf, or a county may request that
the Department of Health and Family Services (DHFS) make a determination of the
county of responsibility of the individual. The decision is binding on the individual
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and on any county that received notice of the proceeding. Curfently, under the laws
relating to protective placements and protective services , a petition for appointment
of a guardian and for protective services or protective placement for an individual
must be filed in the county of residence of the individual to be protected. Currently,
under the laws relating to guardianship, all petitions )pr guardianship must be
directed to the circuit court of the county of residence of the proposed ward or of the
county in which the proposed ward is physically present. For a nonresident, the
petition may be directed to the circuit court of any county in which the nonresident
or his or her property may be found. The court in which the petition is first filed must
determine venue and must order the record certified to the proper court in another
county if it is determined that venue lies in that county. If a guardian or a ward
changes residence to another county, the circuit court for the county in which the
ward resides may appoint a new guardian and may order the guardianship accounts
settled and the property delivered to the new guardian.

With respect to determining a county of residence, the bill clarifies that a
etermination ma ade for adults with developmental disabilities, serious and
persistent mental illnesses, erative brain disorders, or other like incapacities
who reside in any place, other thankhospital that is licensed, registered, certified,or
approved by DHFS or a county under certain laws. The bill also clarifies that a court
that issues an order for involuntary commitment or protective placement or
protective services may, after notice and an opportunity for affected counties and
parties to be heard have been provided, make a specific finding of a county of
residence. Ifan affected county or party objects, the county or party may request that
DHFS make a determination and a transfer of venue may be suspended until the
determination of DHFS is final. The bill modifies the criteria for determining a
county of residence and authorizes a guardian to declare a county of residence under
certain circumstances. The bill requires that the county that is determined to be the
county of residence reimburse any other county, under specified time limits, for all
social services, mental health, alcohol and other drug abuse, protective placement,
and protective services care, treatment, and services. — $

For laws relating to protective placement, or protective services and to
guardianship, the bill modifies requirements for filing a petition for protective
placement. or protective services or guardianship to require filing either in the county
of residence or, under certain circumstances, where the individual to be protected is
physically present. If a person has not previously received services or has
established residence in a different county after receiving and terminating services,
the court may determine the individual’s county of residence. The bill also requires
that the court in which a petition for protective placement or protective services is
first filed determine venue, after notice to and an opportunity to be heard by
potentially affected counties. If an affected county or party objects to the court’s
determination, the court may refer the issue to DHFS for determination and may
suspend ruling on a motion for change of venue until the DHFS determination is
final.
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Petition for guardianship

Currently, any person may petition for the appointment of a guardian for an
individual. Each petition must state certain information about the individual. Ifthe
petition alleges that the individual is not competent to refuse psychotropic
medication, the petition must also allege certain matters concerning the necessity
for involuntary administration of psychotropic medication.

The bill eliminates the petition requirements concerning the involuntary
administration of psychotropic medication. The bill requires that certain additional
information be included in a petition for guardianship, including whether the
proposed ward is a recipient of a public benefit, the agent under any power of
attorney for health care or financial power of attorney executed by the proposed
ward, and whether a full or limited guardian is requested and, if limited, the specific
guardian authority or limitation on the ward’s rights that is sought.
Examination of proposed ward

Under current law, when a guardian is proposed to be appointed for a ward on
the ground of alleged incompetency, a physician or psychologist, or both, must
furnish a written statement, based on an examination, concerning the proposed
ward’s mental condition. The proposed ward must be informed that his or her
statements may be used as a basis for a finding of incompetency and for an order for
protective services, including the involuntary administration of psychotropic
medication, and that he or she may remain silent. The statement must be provided
to the proposed ward and his or her guardian ad litem and attorney.

The bill requires that the physician or psychologist examining the proposed
ward furnish a report, instead of a statement, stating his or her professional opinion
regarding the presence and likely duration of any medical or other condition causing
the proposed ward’s incapacity. The petitioner must provide a copy of the report to [ €

\ the petitioner’s attorney, if any, as well as to the proposed ward and his or hfr counsel >
and guardian ad litem. Either the guardian ad litem or the physician or psychologist
must inform the proposed ward that, absent a court order, he or she may refuse to
participate in the examination. The court must consider the recency of any such
report in determining its accuracy and the weight to be given to it. The bill also
authorizes submitting a petition to the court to order the proposed ward to submit
to an examination and permits access by the physician or psychologist to the
proposed ward’s patient health care records and mental health treatment records.

Notice

Current law specifies differing requirements for provision of notice, time limits
for service of notice, and required recipients of notice for the appointment of a
guardian for an individual on the basis of incompetency, spendthriftiness, and
minority.

The bill requires that a notice be in writing and specifies requirements and
standards for the giving of notice. The bill requires that, for all notices of proposed
guardian appointment on the basis of incompetency or spendthriftiness, or for
rehearings, the petitioner provide notice to the proposed ward and existing guardian,
if any, and to the proposed ward’s counsel, guardian ad litem, presumptive adult
heirs, any agent under a financial power of attorney or power of attorney for health
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care, custodian, and proposed guardian; any agency, charity, or foundation from
which the proposed ward is receiving aid or assistance; and any other person
required by the court. Special requirements apply for notice of hearing for the
proposed guardianship of a minor and to a notice and hearing for temporary
guardianships.

Appointment of guardian ad litem

Currently, a court must appoint a guardian ad litem when appointment of a
guardian on the ground of incompetency is proposed, to protectively place or provide
protective services to an individual or review a protective placement or protective
services order, or to terminate a protective placement. An interested party in a
proceeding, who appears as counsel in a proceeding, or who is a relative or

representative of an interested Eerson, may not be appointed as guardian ad litem

—in that proceeding. A guardianjhas numerous duties, including interviewing the

proposed ward and explaining the hearing procedure, right to counsel, and right to
request or continue a limited guardianship; advising the proposed ward of his or her
rights; and presenting evidence concerning the proposed ward’s best interests.

The bill expands the circumstances under which a court must appoint a
guardian ad litem to include whenever a petition is brought for appointment of a
guardian, to review the scope of guardianship, to expand an order of guardianship,
to review incompetency and terminate a guardianship, and to review the conduct of
a guardian, and any other time that a court determines it necessary. The bill expands
the prohibition on appointment of an interested person, as defined in the bill, or a
relative or representative of an interested person, from appointment as guardian ad
litem in any proceeding that involves the same ward. The bill also expands duties
of the guardian ad litem, including requiring that the guardian ad litem interview
the proposed guardianjany proposed standby guardianyand any other person seeking
appointment as guardian and report to the court concerning the fitness of each
individual interviewed; review any power of attorney for health care or financial
power of attorney executed by the proposed ward and any other advance planning
for financial and health care decisioft making of the proposed ward; interview any
agent under such a power of attorney; inform the court if the proposed ward or ward
requests representation by counsel; and attend all court proceedings related to the
guardianship.

Rights of the proposed ward

Currently, a proposed ward has the right to counsel, the right to a trial by jury
if requested at least 72 hours before the hearing, the right to present and
cross—examine witnesses, the right to receipt of the physician’s or psychologist’s
report 96 hours in advance of the hearing, and the right to secure an independent
medical or psychological evaluation. A court must appoint a guardian ad litem and
require attorney representation if requested, if the involuntary administration of
psychotropic medication is proposed, if the proposed ward is opposed to the
guardianship, or if the interests of justice require it. If a guardian is appointed, a
court may allow payment of reasonable expenses incurred by the ward in contesting
the appointment.
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The bill expands these rights to wards (for reviews of guardianships and other
matters) and provides to the proposed ward or ward the rights to be present at any
hearing regarding the guardianship and to have any such hearing conducted in a
location and manner that is accessible to the proposed ward. The bill allows a request
for a jury trial to be made at least 48 hours before a hearing. The bill clarifies that
expenses@fﬁcurred by the ward in contesting the appointment are payable from the
ward’s income or assets before other attorney or guardian ad litem fees.

Appointment of guardian; determination of incompetence

Under current law, a court may appoint a guardian to have care, custody, and
control of, or to manage the estate of, an individual who is determined by the court
to be incompetent, a spendthrift, or a minor. The standard for a finding of
incompetency includes substantial incapability of managing one’s property or caring
for oneself by reason of infirmities of aging, developmental disabilities, or other like
incapacities; physical disability without mental incapacity is insufficient to establish
incompetence.

The bill changes the standard for a finding of incompetence and appointment
of a guardian of the person or a guardian of the estate, or both, for an individual, to
authorize the finding and appointment only if the court finds, by clear and convincing
evidence, that the individual is aged at least 17 years and nine months; that (for
purposes of appointment of a guardian of the person) because of an impairment, as
defined in the bill, the individual is unable effectively to receive and evaluate
information or to make or communicate decisions to such an extent that the
individyal is unable to meet the essential requirements for his or her physical health

L and safety)) ffhat (for purposes of appointment of a guardian of the estate) because

of an impairment, the individual is unable effectively to receive and evaluate
information or to make or communicate decisions related to management of his or
her property or financial affairs, to the extent that the property will be dissipated,
the individual is unable to provide for his or her support, or the individual is unable
to prevent financial exploitation. Further, the individual’s need for assistance in
decision L\making or communication must be unable to be met effectively and less
restrictively through appropriate and reasonably available training, education,
support services, health care, assistive devices, or other means that the individual
will accept. Unless the proposed ward is unable to communicate decisions effectively

in any way, this ination may not be based on mere old age, eccentricity, poor

~ —Fudgment, or physical disability"xThe bill requires that, in appointing a guardian,

declaring incompetence of the individual to exercise certain rights, or in determining
the powers that are appropriate for a guardian to exercise, the court consider
numerous matters, including the guardian ad litem report; the medical or
psychological report and any other evaluation; whether the proposed ward has
engaged in any advance planning for financial and health care decisiongmaking;
whether appointment of a guardian is the least restrictive means, as defined in the
bill, to provide for the individual’s need; and the preferences of the individual with
regard to personal needs or property management. The court also must determine
if additional medical, psychological, social, vocational, or educational evaluation is
necessary to make an informed decision concerning the individual’s competency to
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exercise legal rights. The court must authorize a guardian to exercise only necessary
powers and to exercise them in a manner that is appropriate and that constitutes the
least restrictive form of intervention.

Exceptions to appointment of guardian

Currently, if a minor or an individual who is found incompetent is, except for
his or her incapacity, entitled to have personal property of $10,000 or less, a court,
without requiring the appointment of a guardian, may order the property be
deposited in a bank or other financial institution or invested, make payment to the
natural guardian or person having custody of the minor, make payment to the minor,
or make payment to the person with actual or legal custody of the individual found
incompetent or to the person providing for the care and maintenance of the
individual found incompetent. Similar provisions)for possession by a minor or

individual found incompetent of €5,000 or less from an estate. The bill increases to
$20,000 the dollar limitation on personal property for these types of dispositioni( S

é/&

Nomination of guardian

Currently, a court must consider nominations for guardian that are made by
any interested person, by a minor over 14 years, by a parent in a will, and by an
individual for himself or herself in an anticipatory document. The court must also
consider the opinions of an individual who is alleged to be incompetent and of the
members of the individual’s family, potential conflicts of interest, the appointment
of an individual’s agent under a power of attorney for health care, and whether a
nonprofit corporation is qualified to serve as guardian. The court must appoint one
or both parents, if suitable and willing, of a minor or person with developmental
disabilities or other like incapacity. No person, except a nonprofit corporation, may
accept guardianship of the person of more than five adult wards who are unrelated
to the person, unless, up to a limit of ten, the additional guardianships are approved
by DHFS under rules promulgated by DHFS under the laws relating to protective
placement.

The bill requires, unless the court finds that the appointment is not in the
proposed ward’s best interests, that the court appoint, as guardian of the estate, an
agent under a proposed ward’s financial power of attorney; as guardian of the person,
the agent under a proposed ward’s power of attorney for health care; and as guardian,
one or both parents of 2 minor, or an individual with developmental disability or with
serious and persistent mental illness, as defined in the bill. The bill limits the power
of a parent to nominate by will a guardian of the person or guardian of the estate for
the parent’s minor child if the court finds that the appointment is not in the minor’s
best interests. A private nonprofit corporation or an unincorporated association that
is approved by the court may be appointed as guardian if no suitable individual is
available and if DHFS, under rules promulgated under the guardianship laws, finds
the corporation or asscciation suitable. The bill limits the number of adult wards for
whom an individual may have guardianship to five adult wards who are unrelated
to the individual, unless the limitation is waived by a court, and eliminates
restrictions on the number of adult wards for which a nonprofit corporation or
unincorporated association may accept guardianship. At least 96 hours before the
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hearing the proposed guardian must submit to the court a sworn and notarized
statement as to whether, among other things, the proposed guardian is currently
charged with or has been convicted of a crime, has filed for or received protection
under the federal bankruptcy laws, has had a professional license suspended or
revoked, or is listed on the caregiver abuse registry.

Hearing

Under current law, a hearing on a petition for guardianship must be open
unless the proposed ward or his or her counsel moves that it be closed. If closed, only
certain persons may be present.

This bill requires that each hearing under the guardianship laws be closed
unless the proposed ward or his or her counsel moves that it be open. The bill
requires that petitions for guardianship, except for temporary guardianship and
petitions for protectively placed individuals in certain facilities, be heard within 90
days after they are filed; that court determinations of incompetency or
spendthriftiness be made by clear and convincing evidence; that the proposed
guardian and any proposed standby guardian be physically present at the hearing
unless excused by the court or unless the court permits their attendance by
telephone; and that an adult proposed ward attend the hearing unless the guardian
ad litem, under certain standards, waives attendance. If the proposed ward is unable
to attend the hearing because he or she resides in a facility or because of physical
inaccessibility or a lack of transportation, and the proposed ward, guardian ad litem,
advocate counsel, or other interested person so requests, the court must hold the
hearing in a place where the proposed ward may at end. A court that finds a

~{_  proposed guardian to be inappropriate must require§fanother petition proposing a
suitable guardian, set a date for a subsequent hearing, and require the guardian ad
litem to investigate the suitability of a new proposed guardian.

Disposition of petition

Currently, if a proposed ward has executed a power of attorney for health care,

the court, in a determination of incompetency, may find that the power of attorney

\j\ should remain in effect and, if s¢, must limit the power of the guardian from making
health care decisions for the ward that the agent under the power of attorney may
make, unless the guardian is also the agent. The bill requires that such a health care
power of attorney remain in effect and permits a court to revoke it or limit the power
of the agent only for good cause shown. Unless the court makes a revocation or
limitation, the guardian is prohibited from making health care decisions for the ward
that may be made by the agent.

Currently, when a guardian is appointed, the court must award from the ward’s
estate payment of the petitioner’s reasonable attorney fees and costs, including those
related to protective placement, unless the court finds it inequitable to do so after
considering the petitioner’s interest in the matter, including a conflict of interest, the
ability of the ward’s estate to pay the fees and costs, whether the guardianship was
contested, and any other relevant factor. This award may not be made if the ward
had engaged in advance planning (by, among other things, executing a financial
power of attorney) to avoid guardianship. The bill eliminates payment, from the
ward’s income and assets, of the costs of a protective placement and changes a finding




