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' CHAPTER 54
GUARDIANS AND WARDS

title of ch. 54?

SUBCHAPTER I
DEFINITIONS
54.01 Definitions. In this chapter:
1)

- »NOTE: “Guardians and Wards” is the title of ch. 880; is it what you want as the
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#«NOTE: “Mental retardatl% is'a disfavored term; is 1t necessary to

this definition? Is “mentalMency” a possibility? Is either ten

“developmental dlsab i8 used? In addition, “developmen tally d o

a disfavored te i seri e totality of the person as such; |
L : refer to “inﬁggwugl%with :j /

fir 'twn caref‘ﬂly, I used the term “person,” rather |
than carpgratmn, pubhc agency, any other person, or legal entity,” because the definition
of “pe;‘son ilg s. 990 01 (26) (which applies to all the statutes proposal
| “spendthrift,” yet the prowsmns concerning dthnﬁ:s cutrently
unﬂer 8s. 880 9), 880.03, 880.07 (1) (b), 880.08 (2), 880.15 (1) an (13), 880.215, and
880.26 (2) (c) are Hlmmated from your propo: anti
current subch. IV of ch. §0
intentional? Do you
to do about subch

pacity” has t ememgéﬁvenms 155 01 (8) =

under 88. 54.12 (2) (renumbered from s 880 .04 (2)), 54.12 (3) (renumbered from 8. 880.04
(2m)), 54.12 (4) (renumbered from s. 880.04 (3)), 54.34 (1) (b) (renumbered from s. 880.07
(1) (b)), 54.15 (3) (renumbered from s. 880.09 (2)), 54.15 (4) (renumbered from s. 880,09
6)), and 54 52 (2) (renumbered from s. 880.36 (2)). Is th:ts dlﬁ'erent from “functlonal

] . red from
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++NOTE: See the ****Note unders 54 01 (6) (b) ‘
7 (a) The inability to rece1ve and evaluate mformatlon effectively or to
8 communicate decisions. ,, | \
9 | ~ (b) Mental deﬁclency, phys1ca1 illness, physical d1sab111ty, chronic mental
10 illness, chronic alcohol abuse chromc use of prescription drugs, as deﬁned in s.

11 450.01 (20) or controlled substances as deﬁned ins. 961 01 (4), or any other physical
. 12 or mental reason.

»++NOTE: Please review this definition; it is more speclﬁc than your proposal ,

- s+« NOTE: Accordmg to the memo, Roy Froemming is w on re formulatmg this
definition. P ork]ng

14 disability” means any individual having a disability attributable to mental

v

15 retardation, cerebral pals:y, epilepsy, autism or another neurological condition
16 closely related to mental retardation or requiring treatment similar to that required
17°‘ for meétaﬁyuretafded 1nd1v1duals, wluch has continued or can be expected to
18 continue indefinitely, substantlally impairs the individual from adequately
19 providing for his or her own care or, fcustody, and constitutes a substantial handicap
20 tothe afflicted md1v1dua1 The term does not include a-persen _a,g_;n_d;ﬂd@ affected

4
fiél by s;mhty Whlch is prlmanly caused by the process of aging or the&aﬁmrtresn%w :




‘or for the proposed W&@y person appointed as agent under a power of attorney
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++++NOTE; Please see the ****NTE under s. 880.01 (1) (renumbered s. 54.01 (2)).
1 Also this definition uses rm “mﬁrmmes of aging”; your psoposal does not include
| the definition for term (s. 880.01 (5), stats.), but becatuse you use the term in this Vo
| definition, Ihave retained the definition of s. 880.01(5) (renumbered 8. 54 01 (8); had you
Ry some other language for the term? — et
(8) “Inﬁrm1t1es of agmg” means orgamc bx;am damage caused by advanced age
or other physical degeneratlon in connectlon therewith mth_adyggﬂj_ggg to the %
extent that thejpeesea—se—@zeted idual is substant1ally 1mpa1red in his-er
her ability to adegua’fely provide for his or her own care or. custody
**NOTE See NOTE under 5. 880 01 (2) (renumbered s. 54.01 (7)) S D Mg / ’

(’K/@) Interested person means any of the followmg v 0

sm/f o

#++NOTE: I repealed 8. 88001 (6) (the definition of “interested d person”), because 1t L
' is replaced by the definiti der s. 54.01 (9). L also T repealed s.880.01 (7) (the definition v
 of “minor”), because thé definition of “miror” in s. 990.01 (20) serves sufficiently for ch. - |

54 and for the remaining subchapters of ch. 880.

(a) For purposes of a petition for guardlanshlp or protectwe placement, any of

the following:

g’" S,
—— V4 s rscstss ——
st /

| -
‘ ****NOTE Do you mtend& amend ch 55 to use this deﬁmtmn‘?g %&@*ﬁeﬁf@eﬁ’fﬁe e

o g

1. The proposed ward, if he or she has attained 14 years of age
2. The spouse or adult child of the proposed ward, or the parent ofa proposed

ward who is a minor. P
a &’f;;

ard

3. Fora proposed as no spouse, ch11d or parent, m élelr

. Mj ; L Jf; N g
4. Any md1v1dual who is nominated as fiduciary or appomtedtb act as; ﬁduclary

for the .proposed ward by a court of any state, any trustee for a trust established by

b Glraps O

for health care [x;as attorney—in—fact u ’a'dmable power of attorney. .,

. »Nom s this Tanguage intended to inglide theguardian?
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5. If the proposed ward is a minor, the individual who has exercised principal

responsibility for the care and custody of the proposed ward during the period of 60

consecutive days immediately before the filing of the petition.

6. If the proposed ward is a minor and has no hvmg parent any individual

nommated to act as fiduciary for the minor in a wﬂl or other written instrument that

[« T & ; B SR . B T

- was executed by a parent of the minor. _ :

* ted” oka.’Y’ """"" What other “writt; strument”- would be
phcable here‘? Should the “written mstrument”“ ‘be required to be lawful or vahd” ‘

o

7
.

7. If the proposed ward is receiving moneys paid, or if moneys are payable by

8  the federal department of -veterans aﬂ'alrs, a representatlve of the federal

9 department of veterans affairs, or, if the proposed ward is receiving moneys pa1d, or
10 if moneys are payable, by the state department of veterans affairs, a representative

. . 11 of the state department of veterans affairs.

12 8. Ifthe proposed ward is receiving long—term support services or sxm:lar public

13 beneﬁts the county department of human services or social services that is providing
14 the services or benefits. / f

****NOTEN,The “long::tex:m support eemces or other. pubhc beneﬁts” ;gﬁ,,acc*ord

W‘M [ .
15 9. The corporation counsel of the county in which the petltmn is filed and, if the |
16 petition is filed in a county other than the county of the proposed ward’s residence,
17 the corporation counsel of the county of the proposed werd’ residence. M’f
g : ++NorE: This language includes the corporatmn counsel of the county in w;;

the petition is-filed; language is somewhat different frontthat | p@oposedﬂm thg memo |
| —the isstie is not proposedmstdénoe, I behev;?fgt«pl’ace of filing for the proposed ward A S
| —please also see s. 54 30 (2) (renumbered from 8. 880.05). d

10. Any other person required by the court.
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2 Do you inten
pr tective placement”

-should-be

s \;

2. The spouse or adult child of the ward or the parent of a minor ward.

3. Any other individual that the court may require, mcludmg any fiduciary that
the court may designate.

[ " *-;;;gom Becauaa the provision. thatz authonzes*a”c"ourt specifically. tewﬁfﬁ%mtme
| to any individual- inder (a) or-(b) is substantlve, I have, mstead of placing it in the } /
}deﬁmtldus;”a&ded ittos. 54.38(2) (b) 4.

7 4. The county of venue, if the county has an interest. . v

perform those actions necessary to prov1de the health care, food shelter, clothes,

personal hyglene, and other care without Wh1ch senous physmal mJury or 111ness W111

9 likely occur, ' | - /
>-the provision, “M re.old age, eccentn poor ]udgment or i

] 2 ~without mental 1mp§wmén ) may notbé us

L e ineoir i ally a standard, I ];gveﬁot included-it i this definiti ./

| but have, mstead placed it in s. 54.10 @) (a) (mtro ) - A /55
e N W//M/" S g T . e ww«i;fiiv \t\\'"”'m,,,u
/10~ (11) “Not ¢ ompetent to refuse psychotropic medication” means that because

/ f

11 of chronic mentdl illness, as defined in s. 51. OL (3g) and after the/adérantage and

12 disadvantages/ of and alternatives to ﬁcep ing the partxcular psychjtromc

13 - medication have been explained to ang’fidlwduaéi, one of the follow1

14 ~ (a) The individual is mf}ﬁable of expressmg an understandmg of he '
15 advantagesiand dlsadvanE%e{ of accepting txg%atment and the altemgtlves
16 (b) The\;\ %s substantially mc&pable of applying an understandmg of
17 - the advantages, dlsadvantages and alternatweito his or her ‘chromc mental illness .
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i s

e,

in order to make an informed choice as to whether to accept or refuse psychotroplc

P TR

medication. e

ws**NUrE Your proposal does not i ude this deﬁ:mtlon (“not com{pefm:to refuse/
yﬁiotropm medication”); however, I gnders m Betsy Abramson that your intent v
4 e “is to include provisions relating to thisdssue=—is that correct? Are there changes that you F
w _wish to make to this definition? - :

~~~~~ SR

Wi (é) “Physxcmn has the meaning given in s. 448.01 (5). ‘

%MMWM -

(%) “Psychologist” has the means a licensed psychologlst as deﬁned givenin

g
or @gs or because of gambhng,gdléne

8 conduct is unable to attend to business or is hkely to affect the health life, or

9 property of himself or herself or others so as to endanger his or her support and
. 10 ~ dependents or expose the public to the support ' /éi; /

o ****NOTE I created this deﬁmtlon in ch. 54 because it is used in 5. 880.01 (3)

| (renumbered s. 54.01 (4), the definition of “guardian”). Please see the ****NOTE below |

‘ that subsection. I am not sure what you want to do'with this definition and its antiquated |

v | language or with the other provisions mentioned in that ****NoTE. See also s. 54.10 (3) /g

= \(a) 1. and its ****NorE. I did not affect the definition of spendtmdmm 1@, /
{because it is used in remaining subchapters in ch. 880, / -

M;,

}(%) “Standby guardian” means anj 1nd1v1dua1;d331gnated by the court under

12 s. 54.52 (2) whose appomtment as guardian becomes effectlve immediately upon the

, "aé@@%‘
initially appointed guardian 1sgin?aﬂe/or unavailable to fulfill his or her duties. v

or resignation of the 1mt;aHy—appomted guardian, or if the

Qﬁ“?) “Ward” means an individual for whom a guardian has been appomted ‘/

[ ****NOTE,MI created thisdefinition,-rather than renumbering it ﬁ'omoh 880
5; beﬁse)he remarmagﬁrmsmns in ch. 880 that'are untouched ‘by this draft use’ thls

-

|

. 16 | | SUBCHAPTER II
17 ~ APPOINTMENT OF GUARDIAN
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1 54-10 Appomtment of guardlanﬁ/dezt} rmit

T

STANDARD A court of appropnate Junsdmtlon may appoint a;fguardlan, or separate
guardlans of the person and of the estate, for an 1nd1wdugl Who is a proposed ward
if the court determlnes that any of the following apphes ‘

(a) The mdnndual is a minor.

f’
7

2
3
4
5 .
6 (b) The 1nd1v1dual is an incompetent and the appointment is necessary for at
7 least one of the followmg reasons: ’
8 1. To provide for the personal needs of the 1nd1v1dual 1nc1ud1ng food clothmg,
9

shelter, health care, or safety

10 2. To manage the property and ﬁnanc1a1 affairs of the 1nd1v1dua1

11 , (2) NECESSITY OF APPOIN‘ Q)NT In determining Whether the appointment of a

12 guardian is necessary under sub‘” (1) (b), the court shall cons1der all of the following:

13 (a) The report of the guardlan ad litem, as reqmred under s. 54.40 (4) (b).
w++NOTE: Is the cross—reference to 8. 54 40 (4) (b) to’ the report that you mtended
. here? /. /
14 (b) The suﬁicwncy and rehablhty of eﬂable resources to provide for the
15 individual’s personal needs or property mangg ment without the appointment of a

****NOTE Your proposal refers tcy“the sufﬁclency and reliability of available
resources, as defined in sub.____,” but n,o definition was mcluded

,f
/

"*"*NOTE Your proposal mclu(fed a hmxtatlon on powers of guard1an at this point;
1 have placed that language under 8. 54.18 (1).

17 (3) DETERMINATION OF INCOMPETENCE All of the follomng apply to the
. 18 determmat:on under sub. (1) (b) that an individual is an mcompetent
19 (a) The determmanon shall be based on clear and convincing ewdence may -

20 not unless the propose/d ward has a severe inability to communicate, be based on
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N o
. 1 \ mere old age, eccentrlcn:y, poor judgment, or physmal disability; and shall requ.}ré a
| 2 ﬁndmg that the individual is likely to suﬁ'er harm because of all of the follqwmg

\ ++NOTE: - Is “all” correct here, or should it be “any”?; your proposal for sui’)d 2.
below seemed to mdlcate “all.” f/
Ve
S k /

****NOTE The language concerning “severe inability to commum?ate is from the

memo.

,ﬁf'

e
7

3 1. The ih‘dividual is unable to provide for pegsgnal needs or property

4 management. |

+NOTE: Is thisiistandmd intended to replace the “spendthrift” concept?

2. The individual canncft adequately understand and appreclate the nature and

- .
6 consequences of the 1nab1hty under subd, 1
7 (b) In reaching its determmatmn, the court shall give primary consideration
8 to the functional level and functlonal hmltatlons of the individual, including an
9 assessment of all of the followmg k \
10 1. The individual’s management of the act1v1t1es of daily living.
1 2. The individual understandmg and apprec1at10n of the nature and -
12 consequences of any 1nab111ty he or she may have tc manage the activities of daily
13 living. | N\
14 3. The md1vrdual preferences desires, and values §v1th regard to management

15 of the act1v1t1es of daily hvmg N
16 4 The nature and extent of the individual’s property and ﬁnanclal affairs and
17 his or her ablhty to manage them. |
18 5 The extent of the demands placed on the individual by his or her personal
- 19 nee&s and by the nature and extent of his or her property and financial affaars
| . 20 6. Any physical illness of the 1nd1v1dual and the progn031s of the 111ness
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1 | 7. Any mental dmablhty, alcoholism, or substance dependence of the mdlwdual
{;2 . and the prognosis of the mental disability, alcohohsm or substance dependence. |

++NOTE: Your proposal refers to the terms’ mental disability,” “alcohohsm, and

“substance dependence,” “as defined in'sub. .~ ,” but no definition was included.
Also, the terms “drug dependence” and substance dependence are used interchangeably
in this chapter and should be made umform thch would you prefer?

/

8. Any medication Wlth whlch the 1nd1v1d11a1 1s being treated and the

medication’s effect on ther 1nd1v1dual behavior, cogmtlon, and Judgment

(¢) In add1t1ori to the assessment under par. (b), the court shall consider all

,y

other relevagt facts and mrcumstances regarding all of the follomng
.»The individual’s functlonal level.

2. The individual’s understanding and appreciation of the nature hd

e
1

__consequences of his or her functional limitations. -

7 /”\ - {7,/ Ew_wﬂw_‘w

"~ 54.12 Exceptions to appointment of

———
i

11g MARRIED MINORS. Except for mmgrs'

12 marriage, a minor shall is no longer be a proper subJect for guard1ansh1p of the

13 person and-a, A guard:lansh1p of the person is revoked by the marriage of a minor

minor ward to the ward upon the ward’s marriage.

++NOTE: I repealed the last sentence (it is broader than merely applying to a
- | minor), but am uncertain if that is what you want. Your proposal does not touch s. 880.34
. (2)—do you no longer want to have marriage of an incompetent considered as a trigger
éx”' for review of the guardianship?

/
(%) SMALL ESTATES. Ifa minor or an incompetent, except for his or her incapacity,

is entitled to pessession-of possess personal property of a-value of valued at $10,000
19 or less, any court wherein in which an action or proceeding involving said the

RIS

|14 ward. Upon application, the court may release in whole or in part the estate of a
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‘ 1 property is pending mayj;-in-its-diseretion, without requiring the appointment of a
2 guardian, order thj_&hg_glgm_gﬁmi_dg one of the following:

; +++=NOTE: I have assumed from the language in par. (a) (below) that the clerk of o
court would perform these functions. Correct? ’

(a) Deposit the property in a savings account in a bank; the payment-of whese . — |

© (o o} 3 S =41 > w

10 (3m); government or invest the property in interest——bearing obligations of the
‘ 11 United States. The fee for the-clerle’s services of the clerk of court in depositing and
12 . disbursing the funds under this paragraph is prescribed in s. 814.61 (12) (a).

9
5
§,

13 (b) Payment Make payment to the natural guardian of the minor or to the
14 person having actual custody of the minor. i

+++NOTE: The proposed material referred to “the natural guardian of the minor, as
definedinsub. " but no definition was included, unless you were referring to
the definition of “minor.” What is a “natural” guardian? Is it the parent?

15 (c) Payment Make payment to the minor. .~
16 (d) Payment Make payment to the peréon having actual or legal custody of the

>
17 incompetent or to the person providing for the incompetent’s care and maintenance

18 for the benefit of the incompetent.

19 (e) Make payment to the agent under a durable power of attorney of the Ward
M“ '"‘“"“Nb’l‘E Begauwl deﬁned Mable power of attorney” in s. 54.01(3 ) 1t is T
unnecessaryvm use the term “durable ﬁnangal' power of attomey, a8 requested in the |

memo:” S /

i A ik
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fi; (8) INFORMAL ADMINISTRATION. If a minor or an incompetent, except for his or
2 ~ her ineapacity, is entitled to possession of personal property of a value of $5,000
3 $10,000 or 1ess from an estate administered through informal administration under
| 4 ch. 865, the personal representative may, without the appointment of a guardian, do
5 any of the following: |
6 (a) With the approval of the register in probate, take one of the actions uader
7 A
8 | (b) With the approval of the guardian ad i m of the minor or incompetent, take
9 one of the actions-under specified in sub.|(2) (a) to (e) and file proof of the action taken
10 and of the appfo§a1 of the guardian ad litem with the probate registrar instead of
11 ﬁlmg a é%ieg: under s. 865.21. |
@ (4)” UNIFORM GIFTS AND TRANSFERS TO MINORS. If a minor, except for his or her
13 mcapacxty, is entitled to possession of personal property of any value, any court
% 14 - wherein in which an action or proceeding involving the property is pending may,

15 without requiring the appointment of a guardian, order payment, subject to any

16 limitations the court may ;mpggg, to a custodian for the minor des1gnated by the
17 court under ss.-880.61 0-880.72 subch. III of ch. 880 or under the uniform gifts to

18 minors act or uniform transfers to minors act of any other state.

s++NOTE: This cross-reference must be fixed if you choose to renumber the /
remaining subchapters in ch. 880.

19 | '~ SUBCHAPTER III

20 NOMINATION OF GUARDIAN;
21 POWERS AND DUTIES; LIMITATIONS
22 54.15 ans Selecti _guardian;

23 nominations; preferences; other criteria. The court MW.@&VIM .
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undcvaduad duseo et drave wca_pauIZ\ +6 suda a
2 Gt fRok e o0 Shu Cotnalide -

and shall consider all of the following nomjfiations made-by-any-interested-person

-
C

. .
£ X - - - aha¥e Mo - NLrO
- EreriCitetd - e i S

- AV .9 2R akatavhe 0 Dron
c PP G -
= H o =

aRE R-GH5 rd-for-the
G5 eretic 5 b8 d-tor-the
5 3

following ,applicable preferences, and criteria in determining who is appointed as -
guardian: a A ¢

****N Your proposed'?al d not addresss; L
' a minor o 14 ye nominate her-own gu%zd(a;g,;nd”if iefimn 1§;m the
. armed serg Tmits the court to dispe se with the right of nomination. Therefore, I |

repealed it. Is that what you want? -
- repeatec 1t o ym et

T W {“’g

“ guard;an/he agenfw under a proposia ‘
court finds that the apj

&M

+»x+NOTE: This provisg n js written as a reqmrement as are ss. 54.15 ( e
f.15 ( ) (renumbered from s. 880.09 (2)), and 54.15 (45 v
what does the judge do if they conflict? Skeuld-the

proposed ward.

i’

2 ,} Q NO ATED BY PROPOSED W ;
a mmor; ma 3 at~sueh—t}me—as_1f the person

PR .

o form an mtelhgent preference, execute a written
1_2 mstrument in the same manner as the execution of a will under s. 853.03,

13 nommatmg a-person a__gt_hgr, to be appointed as guardian of his or her person or

TN
z;}éj if a guardian is in the future appomted—-Sueh
15 for the individual. The court ghall

dian unless the court finds that the appointment ofsuch

neominee is not in the best interests of the pe
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L sty

B e

s he Tast tem‘:efr Wu}:ﬁ”éﬁh@b&&m?ﬁﬂj ed this ,
ot i %egé/ t%?umbe;e&”é 5415 @ 7 , /
our roposed mate d1d not adm s. 880.09 (3. wh 'ch auf nzes g
s guardiam nee.of mmozﬁﬁmﬁ”r p rent-is sui

: : TION BY PRO
6 WARD'S PARENTS. Subject to the nghts of a surviving parent, a parent may by will
7 nominate a guardian and successor guard1an of the person or estate of for any of hlS
8 .

e

@ 54,10 by reason of a developmental dlsabﬂlty OTMWWGIR may \\.

)
11 by w111 noxmnate a testamentary guardlan /
-}

| # 1 do ot angretgnd émﬁende&m%apmgaﬁmasv —~
» V mxxour sal and as W b fsﬁnt@,«?f@d%
%;”,i’“ %%é I f E e

14 OTHER ENTITY, A .private nonprofit corporation organized under ch. 181, 187, or 188

15 is—qu_ali—ﬁed—te—aetrnohr onprofit or for roten1t i rov:
16 Mhm&x_b&ap_pp_mt@d as guardian of the person or of the property or both, of an
17

18 mmmmmwmm the department of health and
19 family services, under rules established under ch. 55, finds the corporation or entity

20 tobea smtable agency to perform such duties.

— ***g'NOTE X;What wodd,ﬁe an examp@ of a nog,preﬁt entmohat is nof‘orgaﬁrzed A

N | under ch 18}, 187, or- 188‘7 W on, please nobe that’PMnW draft- peoposed? z/’
L
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] ), paragra that were 1dent1cai ’and are 1
iis subsec&m%ﬁo%ﬁ?aﬂe&nﬁ%%ﬁ”ﬁfw éas | /

S Mem&,
TP

i i, e

court shall taEeMmﬁi cons1deratmn the opinions of the -alleged—meempeteat proposed
w_a;_d and of the members of the his or her famlly as to what isin the best interests

of the proposed meempeteat ward. However, the best interests of the proposed
Haeempeteat ward shall control in makmg the determination when the oplmons of

the family are in conflict with the-elearly appropriate-decision _m_eb__gﬁ_mte;esj_g.

The court shall also consider potential conﬂicts of interest resulting from the |

prospectwe guardian’s employment or other potential conflicts of interest. %em

a7
: bﬂ ‘has executed-a-power-of attorney-for- hea&thaeamemde@w

\ / [ incompetent has executed a durable'financial powerof attorney under ch. 2
\ ‘shall give consideration to the ;éppoantment of the ageét or the on nomi
guardian in the document, if di’ﬂ”ereng, for the mdfiwdual@s the mdiwdual’
the estate.” 'i‘lns statement is in direct conflict sinth langyage ymx ‘have proy

Subch. 3, Section One (1) (a), which IW%S 5415 (1),/and which REA
st‘?

;W «xaxNOTE: Language in your roposal for this }.Q%sbictmn states “If the proposed | /
;ﬁn |
:
:

%
%‘;
%
. appointment of.the agent unless the appo: ent is noé\yﬁe proposed ward
% interests. Which is-your preference? the latter, do you want the agent of a heal

care power of attorney also to be required to be appointed?

%///M:Norrn ; Please notg I have-amended current 1aw.t£1&t refers to.“p pffs
IS n@fti‘?‘fﬁ?“ g S s R0

{ 13 ) w/? STATEMENT OF ACTS BY PROPOSED GUARDIAN. (a) At least 96 hours before the

gff

14 heanng under s. 54.44, the proposed guardian shall submit to the court a sworn and
15 notarized statement as to whether any of the following is true:
16 1. The proposed guardian has been convicted of a crime, as defined in s. 939.12.

. «+NOTE: Is this definition of a crime what you want? Note that it includes
misdemeanors (which are distinguished from felonies in that felonies are punishable by
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mpnsonment in state prison, whereas misdemeanors are punishable by imprisonment
in a county jail). ,

2. The proposed guardian has filed for or received protection under the federal
bankruptcy laws. | | |

3. Any license, certificate, permit, or registration of the proposed guardian that
is required under chs. 440 to 480 or by the laws of another state for the practice of
a profession or occupation has been suspended or revoked ‘ ” ' 5/

R T s s e

(b) prar (a)1.,2.,0r3. apphes to the proposed guard1an, he or she shall include

in the sworn and notarized statement a description of the circumstanoes

surrounding the applicable event under par. (a) 1., 2., or 3.

‘“Z;ff* Mﬁgﬁfput 5. 5444 ( ©)thie lang‘uigeeoncemmg qgmacmm / £

©

s ——

oy
<o

oy
[

—t
(3]

PT——— A

oy
W

[£-N

,,-»vxux
iyt

e . jed guardian mMp Pdi) ate |
Nopegeagng,exeepb—a. .

L

guardian of the person of another melgtgd adult Ward unrelated-to-the p
unless aPproved by the depa;ptm,ea-t ourt. No

T *“**N(YI‘E This subsection 18 extremely cogfusmg Most of the cony
| current law. First, the word “person” is used'in this subsection i

| asan mdm;iual as an entity under @e deﬁmtmn f “person” in s. 99 .01 (26),
| (which, for all the statutes, deﬁnes  “pérson” to inclu e all erships, association
i bodies corporate and politic) and as “guardian of the on.” I think téat th
| referred tg in the second sentence was intended to m@&an the corporation have
ng the subsection. However, that interpretation means that a
\ on is authorized to be guardian to more than 10 adult wards—is that i
| correct" Second  your proposed change to this subsection is from “department” to courb” "

ee different ways: i
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/ in the first sentence. When that change is made, I'm not exactly sure that the sentence |
has real meaning: it seems to say that the court may not appoint someone guardian of
more than 5 adulf ds unless the court wants to. Third, to add to the confusion, I dont
understand what “orymore” means, the first sentence—-—where‘ lme bemg ds
. Fourth, under's. 54.15'(5) (renumbe S i ya

| not just nonprofit corporations but also nonpro , ]
| be add the first sentence? Lastly, the subsectlon is written to.proh 'blt a gerson
| (whateyer that may be) from accepting appointment as a guardian if certain conditions |

| exist—but isn’t this actually a prohlbltmn on a court from appointing such a guardian?

it

14
15

54.18 General duties and powers of guardian; limitations; immunity.
(1) A ward retains all his or her rights that are not assigned to the guardian or
otherwise limited by statute. A guard1an acting on behalf of a Waid may exercise only

those powers that the guardian is authorized to exercise by statute or court order.

- A guardian may be granted only those powers necessary to provide for the personal

needs or property management of the ward in a manner that is appropriate to the

ward and that constitutes the least restrictive form of intervention.

s
.

""“"NO’I‘E I changed the's ?entence, “All othepng‘hts are reserved to the ward ” in
your proposal to refer explicitly to the ward»s: (and not other) rights. -

+++NOTE: Please see s “B4. 63 for the procedure “for-. expandmg powers of the
guardian, as proposed il the memo. e 5

ano'rE Your proposal refers to “the least restnctlve form or mterventlon* as - | :
}ieﬁned in__,”but no definition was included. =~ —

§ . ’—'iﬁ@/&,ﬂj w@*ﬁé&vf} \‘%
(2) A guardian shall do all of the followmg 5 |

(a) Exercise the degree of care, diligence, and good faith Whe}i actmg on behalf

of a ward that an ordinarily prudent person exercises in his or her%own affairs.
"

-
W@Wﬁ*mmﬁﬁmammﬁﬁ m ”;@;g <

e\wdf)advocate/j including, if the
ward is protectlvely placed under ch. 55 and if applicable, advocating for the Ward’

(b) A

apphcable rights under ss. 50.09 and 51.61. ,‘ B o V.

f I addma apphcaﬁi”’ " 1angaage

(c) Exhibit the utmost degree of trustworthmess, loyalty, and fidelity in relation
to the ward
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@) No guardian may do any of the following:

(b) Neg:uafd&an-shall—pufehase M property of the ward, unless-sold-at
and with the approval of

Neg&aydian—sha" lend guardianship Lend funds of the ward to himself or

[ }zjg;%& wwfo":? gj% / /
i f . 3

WMN

,,S%ﬁﬁww (@mumﬁbered froms. )

g

(4) Aay A guardian of the person or of the estate is immune from civil 1iabi1ify
for his or her acts or omiésions in performing the dutieé of theb guardiaﬁship ifheor
she performs the duties in good faith, in the best interesté of the ward, and with the
dégfée‘ of diligence and prﬁdencé that an ordinarily prudent person exercises in his
or her own affairs. o | ' —
54.19 Duties of guardian of the estate. Except as specifically limited in the
order of appointment, the guardian of the estate shall do all of the following in order
to provide a ward with the greatest amount of independence and self-determination
with respect to property management in light of the vs}ard’s functional level,:
understanding, and appfeciation of his or her functional limitations and the ward’s
personal wishes and preferences with regard to managing the acﬁﬁties of da11y
living: - . _ : - <
(1) The-guardian-ofthe-estate-shall-take Take possession of all-of the ward’s
real and personal property, and of any rents, income, issues, and beneﬁfs therefrom;
whether accruing befere-o
of the any proceeds arising from the sale, mortgage, lease, or exchange thereof of the |
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. Subject to such this possession, the title

of all such the estate and $e the increment and proceeds thereef-shall be of the estate
is in the ward and not in the guardian. It&s—the—d*ﬁyeﬂthe-gua;daa&eﬁhe-estate

IS T Y~ T SR VU R R

““*NO’I'E I did not add “or.a specified pomen»ef‘the ward’s property,” as in yourw
proposal, because s. 54.19 (intro.), Wh,wl%gfnvems this paragraph, already requires that - /
‘the guardian act within the limitations of the court order, and it would be the court order, \

I assume, that-would specify any portion of the ward’s property&hat the guardian would )
be yﬂﬂ‘ﬁed toactupon. —— —

(2) Retain, expend, dlstnbute sell, or invest the ward’s property, rents, mcome,

B
= e
o /

S

(3) Determine, 1f the Ward has executed a will, the will’s location, determine

11 the appropriate persons to be notified in the event of the ward’s &eath, and, if the

- 12 death occurs, notify those persons. ‘i o
‘ %‘%"%%”g:g*" ?;&%& aee $hs @’@’%% Q@W wnden 2, “%@wg%ﬁ v [
13 (4) Use the ward’s i income and property to maintain and support the ward and

14 any dependents of the ward and to prov1de for the postsecondary education expenses

15 of any children of the ward.

s« NOTE: Please see the ****NOTE under s. 54.22 (renumbered from s. 880 19 (5)

Sre P

(5) Prepare and file an annual account as specified in s. 54.62.

(b))

17 (6) At the termination of the guardianship, deliver the ward’s assets to the

18 persons ent1tled to them.

. 1§M ) {Vlth respect to claims, do all of the followmg PR

- | N
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1 »:gjustment of any claims against the ward incurred prior-to before entry of the order gf
@ | appointing the guardian or the filing of a hs pendens as provided in s. SBW The g
9 court shall by order fix the time and place it will adJust claims and the time within 2
10 which all claims must shall be presented e%be—ba—rred Notice of the-time-and-place )
11 se—ﬁxed—-&nd—h-m;ted thege_&ms_&_d_tbem shall be glven by pubhcatlon as in
12
18 ef—deeedents rovided in s. 05 (4), and ch. 859 generally shall apply. As-in-the |
>14 ' After the court has made the order,
15 no action or proceeding may be commenceci or mainteined in any court against the j
316 ward upon any claim of gver which the circuit court has jurisdiction. — j

P «“»'

****IXIF(:‘E Your proposal placed thls prowsmn er the duties, l;ather than the

powers, of the guardian, notwi ding the fact th rent law uses the term “may i

v/ apply to the court.” It seemed to me ‘t\hat indeed, this should be a duty, there ore,/ Tleft | /
DA it in s. Siia (which has /t,h e effect o changmg “may” to %ghall”) and added “any?to |
| " | “claims,” because it is possible that no ¢ curred aggmst ward befége entry |

Fﬁe%g%: THI& |
v /. of the order. Have 1 intérpreted this cor ctly"7 lease review the reference to s. 879.05

“(4) and ch. 859, ‘stats.Also, the provision to . 880.215, whlch is not touched by your J
’ proposal how do you want me to deal with that provmon‘? et
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appear for and represent his-er-her the ward in all actions and proceedings except
where those for which another person is appointed for-that-purpese. /?

AT

~#»NorE: This pro on is m ; a duty an gﬂlg part a power; ac;ordmgly, e y
amended out the autherity | Please Took at 5.-54.20, ()
from s. 880:19 (3),.and see el guageMe amended out of' pro\ﬁmon 8 ould

p— g g
f{:}g}' U.Q#,&é,y%"‘« ’*”‘j‘é {fg,»gﬁf"z ﬂ’%:ifwﬁw) %g’fw Tl

<y (9) Fﬂefimth the reg)sf er of deeds of any county in which the ward possesses

P

real property/a sworn and notarized statement that specifies the legal description of

the property, the date that the ward is determined to be an incompetent, and the

name, address, and telephone number of the ward’s guardian and any surety on the

Vo7
guardian’s bond S - S -
{M&M«w‘” -

] "‘"“"*NOTE Itwas unclear n wh atls th ~ intent of the proposed language for this

e

intent?” Please review this provision carefully' 1 tned to tailor it by using terms relevant

/ . to Wisconsin law. M
”\Mw S

i

j‘ ( ) Perform any other duty required by the courb )z

g T nnNOTE }':‘oposed language was toregg.ﬁre perfo ce of “gll other duties
/ | required by law’j,,Ifdi’dn’t’ draft that, beoauseif is unnecess)a.gaﬁut I”thoﬁghtthat there =

| mlght be Wonﬂ dutiesim posed by a court upon the guardian Okay? - / /W\ V
////// e [ P/%s 5% e ;?% / é

@ 54.20 Powers of g‘uardlan of the estate. (1) &ANDAB& /m‘mamz

10 guardian of the estate may—wetheut—the—appreval
11

12 |

13

14 exereise-of shall use the judgment and care

15 which that persons of prudence, discretion, and intelligence exercise in the

. 16 =~ management of their own affairs, net b6 lation-but d-+
17 including the permanent, rather thgg speculative, disposition of their funds;



2003 — 2004 Legislature 22— DAK-0039/P1

DAK:cjs:jf

1 econsidering agd_gg_gdg;gmgg_gf the probable mconys—weﬂ—es—ﬂwabable and
f? " safety of their cap1ta1 - cetatiandll B o /Mﬁ’ V

+aNOTE: | ﬂgd not draft the follomng material in your pgéposal “Consistent w1th
- the functional hmlta\tlQns of the ward, the ward’s understanding and appreciation of the
harm that he or she is y to suffer as the result of the mab}ﬁty to manage property and;
financial affairs, and the ward’s personal wishes, preferex&ges and desires with regard to
managing the activities of d 7 living, and the least restrictive form of intervention, the |
court may authorize the guardmg to exercise those powers necessary and sufficient to ' -
manage the property and ﬁnancial“aﬁ'alrs of the ward ;to provide for the maintenance and © |
support of the ward, and those persons depending upo on the ward; to transfer a part of the | g
ward’s assets to or for the benefit of am;ther persan on the ground that the ward would |
have made the transfer if he or she had H;le capgclty to act. Transfers made pursuant to
this section may be in any form that the Warckcould have employed if he or she had the
requisite capaclty, except in the form of af;wﬂl or codicil. Except as to the powers
enumberated in subs. **** below, all such powers may be exercised by the guardian
without approval of the court.” My Iseasons%*‘for not drafting this material are the
following: (1) The majority of these powers are fgdundant to the duties of the guardian
of the estate under s. 54.19 (2) and (4) of this draft emd to 8. 54.22 of the draft; if you want
“except by will or codicil” to be added asa quahﬁer wzg 54.19 (2), please let me know. (2)
'The proposed language is mtenrally conflicting, in thé; it indicates both that “the court
may authorize” the powers and that the “powers may, be exercised by the guardian
without approval of the coq;‘é ” . (3) I'm not sure what %e ward’s understanding and
. appreciation of the harm that he or she is likely to suffer asﬁthe result of the inability to
. manage property and financial affairs” means or how it %g)uld be applied: are you
contemplatmg some for;m of informed consent between the guardian and the ward here?
What if, in the face of a court finding of incompetency, the w: dicates that the harm
he or she may suﬂ’e;s outweighs the benefit? (4) How would th:%ard ’s intent (to “have
made the transfemf he or she had the capacity to act”) be ewdenc@’ (5) What if the
ward’s “personal wishes, preferences and desires with regard to managing the activities
| of daily living, and the least restrictive form of intervention” are naive delusional and |
? are inconsistent with available housmg or the practical judgment of the guard;a.n, or of
“the court, for that matter" -

—

g

T R——————————

s
o N ot

@) POWERS REQUIRING COURT APPROVAL. The guardian of the estate may do any
of the following Wlth respect to the ward only with pﬁ%ﬁ@a@eﬁﬁppm% conrt;

including; if applicable, approval of & petition specified under s:. 5@«*2@% A
(a) Make gifts, under the terms, 1nclud1ng the frequency, amount, and s’p&iﬁ% \/

g S s
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the ward to the trustee er—tmstees of an gmz ex:{stmg revocabfe living trust ereated
_ by—bhe—pesse&tbpthebeneﬁt—ef that the ward has created for himself or herﬁelf and

minor, to the trustee er-trustees of a any trust created for the excluswebeneﬁt of the
pessen—lf—a—mmes—wh&eh ward that distributes to him or}er at age 18 or 21, or, if the
L_MWQLL to his or her estate, or/ ‘as he-or-she-appoints-ifhe-or

%\m

ws#NotE:~The words “or as he or she appoints” in s. . 880.175 are extremelye

{ confusing, because it is unclear whatthe antecedent to “he or she” is.-] finally concluded |

| that the antecedent must be-th e guardian, 1 ght be made that, |
f o changed |

%

in fact, it should be the-tiustee; clearlyyit is not the-m fior. Please 1:ev1e
“an existing revoeab ehvmgtrust” to “any-existing revocable living trust” and made a like |

| change to “atrust created for the excluswe beneﬁt of the ward,” because it is not certam PV

\that such a trust exnsts in all cases. |

- f‘a;ﬁ’“"{y = A e 2 Ww’

(©) Estabhsh a trust as speclﬁed under 42 USC 1396p (d) (4)!;;;@811(1 |

transfer assets into the trust. g;
**“NOTE The-federal law mteQ,,xpepxﬁes _several gxndmof trust;s to-which the V’
is 42 UsC 13963‘*(M applyj’”is”iﬁat your mtent" e , -

(d) Purchase an annuity or insurance contract and exercise rights to elect

options or ehange beneficiaries under insurance and annuity policies and to

surrender the policies for their cash value. v
e -,

1%&5% %) Release or d18c1a1m any mterest of the ward tthed by will, intestate
S ﬁ - g;,g»} 2 g/
16 succession, nontestamentary transfer at death, orﬁtransféf/ z

s
T
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Pequ}red—on-ma{,r-exewfte M@M a mantai property agreement with N

i \
j? O (R {éwz &E% %&
N ,\,v " - ﬁWMﬁf
uuNOTE Because a-marital property agreement may be entered mto before . v

mamagé? shouldn’t thmﬁlso f?clude the ward E”méended spoufé if any? / § .
y g F i
****}ﬂ Yo proposal does not _address prohzba:tmg a guarg;ﬂ{ from making,
amendmg, ok}aﬁg a will, so I‘i“epealed that part of the last sentence. Do you mtend

thata _guardian have that power" r

wmwmmwmm‘.,wym%

) Provide support for an individual whom the ward is not legally obligated
8 to support.

J \/’i; ‘@ Convey or release a contingent or expectation interest in propei‘ty, including

10 a marital property nght and any right of surv1vorsh1p that is mcldental to a Jomt

11 tenancy or sumvorsh1p marital property.

S

wesNOTE: 1 used the term “expectation interest,” rather than the pro;posed term

expectant inter ecause Black’s Law Dictionary lists the jormer but not-the latter.
AIM s distinguishes between a conmgentmmrest and an iexpectaﬁ?m
Jin d1ﬁ'erent1ated between the two and used “or,” rather than the ;) posed “and.” |

P

(12) v g { outid and di harge ll debts and claims for darags/due the ward.
************** or debts payable to the ward? If the former,
g/ the language i is redundant to 8. 54.19 (7) (a)(renumbered from s. 880.22 (1)).

(13) N (k) In all cases where in which the court deems-it determines that it is
14 advantageous to continue the business of a ward, such-business-may be-continued
15 . by-theguardian-of the-estate—on-such continue the business on any terms and
16 conditions as-may-be specified in the order of the court.

R
g@ such notice as the court dlrects;‘\and_gan@Ltg_thﬁﬁ invest the proceeds of sale of |

| @
j 19 any guaaeda-aesl—up assets Qﬁ_ﬂ_l_e_w_azd and any g.f_icll_e__a;d.e other mow

?&} e geﬁﬁf %g%ﬁ;f;mﬁy [ P Z

‘x

%t:/;)- .
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N\ | ' MoVE THIS T P 26, ajlic 8. 6]/
1 guardian’s possession in such the real or personal property as-the-court-determines -
2 that is determmgd by the court to be in the best interests of the-g&ard&aneh}p estate;

Nore: Pleage see me*mw““ unders:
(a))._Please alsoniote mvcﬁgdm to*‘fﬁg

ally obhgated to support

o\ 7 +#NOTE: 1repesled s. 880.21, beéwy,se@el ) e1syWMs

“g" (b) Enter into a contract, other than a contract that is spec1ﬁed in sub. (2) or
9 that is otherwise prohibited under this chapter.

| . 10 (c) Exercise options of the ward to pdrchase securities or other property.

1 ~ (d) Authorize access to or release of the Ward’ confidential records.

| : e **"""NQTE Are there conﬁdentlal records [V ward thaty@s provision wgyld cover - |
| f that are in'addition to mental health co an(l/treatment records- m;dér <51.30 ) () | L~
| 1, statsq, patient health care records under s. 146.82, stats.? if"ﬁot pérha ‘this |
fg paragrap should speclfy only those types of records ' S

ﬁ

12 (e) Apply for public and private benefits. A

*++NOTE: I did not draft the proposed language, “Take such other actions as may {«//
| be reasonable or- -appropriate to ( out’ the duties of the guardian-of the estate exeepb
| for those actions specxﬁed /méub a” This-seems redundant to the actlons sPeclfied ins. |
5 19 (10) , "

13 (f) Take any other action, except an action specified under sub. (2), that is

14 reasonable or appropriate to the duties of the guardian of the estate.

15 (8
16 notice-as-the-court-direets; retain Retain any real or personal property possessed-by
. 17 m&ewmmwkwdmmmw&hem&mguwﬁm%

18 sabseq&ea-tly—-aeqmped—by is gppgingd or_that the ward acquires by gift or
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****NOTE Note that, as in your proposal, this provision appears to combine s.
880.19 (2) (a) and (b), stats.; with respect to s. 880.19 (2) (b), stats., it changes current law,
which requires court approval ‘to-language thet specifically /pr“o%des for this gctlon
without court approval; is that your intent? In addltlon, langﬁage in current law under
5. 880.19 (2) (a) and (b), stats., includes “without regard ¢h. 881" 1 gleleted t;hé language
“without regard toch. 881” in this paragraph becgfgge’ ch. 881 does not require that the

ward’s possessions be invested; rather, it sets standar&s and prme&mes for
mvestmg»‘—therefore, it need not be referenced here, because’ ‘it-does not prohibit the
guardian from exercising the power to retain the ward’s assets. Note, however, that I

retamed this language for s. 54.20 (3) (h) renumbered from s. 880. 19 4) (a)) i)

O

(h) he-gua

‘f””****NOJEMPIeaSe note m h,anges to the- term guardmnshxp asseté”;f

“in the gu“ardlan s »po”ﬁsdggﬁgmsﬁ;m .

A

o5

In this sectlor&“\mll or s1m11ar instrument” includes a revocable or mevocable trust,

a durable power of attorney, or a marital property agreement 4 ;, x

age cgmmxggmgh,the m@

S, T { ; ™

e

7

v

10 Seeks(authori

A . % f// oo SIS

2
Py /

sublmt to the coilrt a petltmn that specifies all of the follomng v/

2CT S ]

ward’s propeg'ty was previously commenced and, if so, a description of the nature of

the proceedmg and

disposition made of it.

16 6 “‘““(a) Whetper a proceeding by anyone seeking this authority with respect to the
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. -1 (b) The amount and nature of the ward’s financial obligations, including

moneys currently and prospectivelyArequiréd to prdvide for the ward’s maintenance,
support, and Well—-being and to provide for others dependent upon the ward for

support, regardless of whether the ward is légally obligated to provide the support.

specifies support obligations of the ward, the petitioner shall attach the copy to the

2
3
4
5  If the petitioner has access to a copy of a court order or written agreement that
6
7 petition.

8

(c) The property of the ward that is theisubject of the petition, the proposed

9 - disposition of the property, and the reasons for the disposition.

/jkﬂ\‘»u,ﬁ,;wﬁnwmw‘ A,/“‘\\ﬁ'

00 @ Titheymay bosseoriained, the wishes of the ward. -
1i _ | (e) As specjﬁed in sﬁb. 3), wﬁether the Ward has p;'eviously executed a will or
‘ . 12 similar instrument. |
| 13 DA déscription of any significant giﬁ;s or patterns of gifts that the ward has
i 14 made. ' ‘ |
| 15 (g) The names, post—office addresses, and relationships to the ward of a.ll of thé
16 following:
17 1. Any presumptivé adult heirs of the ward.
18 2. Ifthe ward has pfeviously executed a will of similar instrument, the named
ﬁ:@/ or described beneﬁciariegﬁi%der the most re(zint will or similar instrument executed
20 by the ward. v v
21 (3) (a) If a ward has previously executed a will or similar instrument and the

22 petitioner is able, with reasonable diligence, to obtain a copy, the petitioner shall
23 - provide the copy to the court, together with a statement that specifies all of the

following:
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«+NOTE: The proposed language refers to the “petitioner or guardian”; however, [
under sub. (2)-(intro.), a guardian seeking the authenty would also be the petitioner; |
hence, I have used ] just: t.heterm “petltmner

R ——— -
~g

e« NOTE: I'm not sure wh fi”s meant«bywthe proposed language concerning
5 “appropriate safeguards for [ fidentiality.” Are these “safeguards that the person
| obtammg the copy is sugpesed to take, or the court? How would this-be-done? I can
require that the court treat the copy as confidential; is that what you intended? I s

e

i

1. The manner in which the cepy was secured.

2. The manner in which the terms of the will or similar instrument became
known tovthe‘ petitioner.

3. The basis for the petitioner’s belief that the copj is of the ward’s most recently
executed will or similar instrument. |

(b) If the petitioner is unable to obtain a copy of the most recently executed will

. or similar instrument or is unable to determine if the ward has previously executed

a will or similar instrument, the petitioner shall provide a statement to the court that
specifies the efforts that were made by the petitioner to obtain a copy or ascertairi the
information.

(c) If a copy of the mosf recently executed will or similar instrument is not
otherwise available, the court may order kthe person who has the original will or
similar instrument to provide a photocopy to the court for in camera examination.

The court may provide the photocopy to the parties to the proceeding unless the court

15 v finds that doing so is contrary to the ward’s best interests.
[INaemy 28 (Sr—

A

16

17

18

(4) The petitioner shall serve notice upon all of the following, together with a
copy of the petition, stating that the petitioner will move the court, at a time and

place named in the notice, for the order described in the pet1t10n e | & |

WMWMMM .

(a) %@é@af‘w@ﬁm&w@oﬁw@gﬁwﬁw
***@MWO&‘Q@MJ@@&@ refer? e




2008 — 2004 Legislature ~29- o i Yt

. 1 (b) Unless the court dispenses with notice under this subsection, the persons
2 specified in sub. (2) (g), if known to the petitioner.

3 (c) The county corporation counsel, if the county has an interest in the matter.

+wNorg: Thislafigufige/comports'with the émo. By the Wy, this means that the v’

petitioner determines whether the county has an interest and gets notice. Is that okay?
~ (5) The court shall consider all of the followmg in reviewing the petition:

(a) The wishes of the ward, if known.

so as to justify dismissal of the proceedmgs in ant1c1pat10n of the ward’s recoggrgd%

4
5
6 (b) Whether the duration of the ward’s disability is likely to be sufficiently brief
7
8

— MMMWM%

@ (c) Whetherffg%r the proposed transfer%@ made theneeds of ghe ward|

10 f'ﬁmer spouse, if any, and any other persons»legalif dEpendent upeﬁ the Ward for support |

MW

are able to be met from the remmndegpﬁ#hé ward’s asséwmtbout resort to publlc

assistance and Whethe mail;mg the proposed transfer would render “the- wgd
lnellglble T 8. 49.453 (wa‘”’ A 5 , '

iR B ———

(d) Except for glftlng that ;s authorized under s. 54.20 (2) (a) Whether the
donees or beneficiaries under the proposed dlsposition are reasonably expected
objects of the ward’s generosity and whether the proposed disposition is consistent
17 with any ascertained wishes of the ward or known estate plan or pattern of lifetime
18 gifts that he or she has made. |

P

“woNOTE: It /geemed 'to me that “reasonably expected. abjects of the’ yWard’ Lo
generosity” Wapsfelearer language than “natm'al sobJects of the bounj;y of the w,ar »7

NOTE: Please rewevrs%@ 20 2) (a) and this ) prowsmn, have 1 captured the mﬁenj,

| of memO" ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, J




13, (9 Betor the wan ket

B A R e R s B i
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(e) Whether the proposed disposition will produce tax savings that will

significantly benefit the ward, his or her dependents, or other persons for whom the

ward would be concerned. (o
Ve { ‘Tiﬂv% *a&m Mg@ze;eéﬁf‘éﬁ %;\ w%?{wﬁ ia%? o3t { {’i Dot

Y 7 ; Any other factors that the court determ.lne elevant

%

W N

#+NOTE: Wouldn't yoy also wgnt -to'be : 'eo;nmdee»g}gefaetprs
mfermatm -specified under subs. ( ”(a)to(g) and (3)” I — i

(6) The court may grant the petltmn under sub. (2) lf the court finds and records -
6 all of the followmg.

@) (a) That the ward lacks th

TR
6.0 (A CO-PO "5%};}

/ey ‘Capacity g
igf ; apac fﬁmthm a reasonable
»:{; hz w{& &f;%g
9 period of time. , -5 : _
10 (b) That a competent individual in the positicn of the ward would likely perform
11 | the act under the same circumstances
{fiﬁ\g ; () Tha’% eitheér of the ﬁollomngjéppi’ree téthe ward: -

14 which approval is sought, he or she did not manifest intent that is inconsistent with /

15 theact. | - B Jé

116 2. If before. the ward Iacked the reqms1te mental capacity to pe;rform the act K

17 for Whlch apprcval is sought/h/e or she mamfested mtent thg.tfs mconsmtentmth the

18 act;” it is likely that the’ Ward would have d{ange& hlS or her mtent undefr the f

4 ﬁ:i:j:wwcucygetwces that exist at the time of the ﬁhng of the petition. / S
?‘/20 | (7) Nothing in this section requires a guardian to ﬁle a petitieh under this

21 section and a guardian is not liable or accountable to any person for having failed to-

22 file a petition under this section.

s

7 senNoTE: 1 dom%;jeally understand” Sub (7) Subsection (2) indicates that a v
guardian must file a petition- ifhe or- he proposes ‘to make any transfers covered under .
the sectl n. What is the mtent here?._

. ‘””\\,
»»»»» -
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2 exchange ward’s property. The court, on the -application petition of the guardian
3 of the estate or of any other person interested in the estate of any a Ward, after such
4 notice-if any-as mgn_gg_thgi the courf directs, may authorize or require the
5 guardian to sell, mortgage, pledge, lease, or exchange any property of the
6 guardianship estate of the ward upon such terms as the court may order, ﬂbggg;jg
7 ch. 786, for the purpose of paying the ward’s debts, providing for the ward’s care,
8 maintenance, and education and the care, maintenance, and education of the ward’s
9

dependents, investing the proceeds or for any other purpose whieh that is in the best

&-«,y s

3 . \
 Gecomer the ) v

S, (3 } 3 [
»NOTE: LThls prowsmn appears to be in direct conﬂJct w1th 8. 54.19 (2)/; 4),
each of which require the guardian to act with respect to the ward’s property in ways that
are redundant to this provision, but without requiring court approval. Which alternative
. do you prefer? Is the issue related to a dollar value on the property, i.e., property over a
value of, say, $100,000 would require court approval before the guardlan may act? Or
should either this provision or s. 54.19 (2) anc%?g_)_dm\pout"
F %ﬁ 13 P

54.23 Trust __ggkg_ggd_}_mgt compan e

1,/ company authonzed to exercise trust powersx\z/

T

R,

%+ NOTE: Please scruti ig provision. It was included without change’m”ybﬁr
propcsal I have amended it, so far as I can*bell@at&t*a’ﬁphes 'The effect of this provision | 3
i in current law is to place no limitations Qﬁ%hé” sale;investment, etc., of any of a ward’s |
| assets by a bank or trust company. -m assume, is as oppﬁsedtc the restrictions that

guardlans must ablde by, suehas court approval, prudent disposition; -etc.) Do you want | E
: to continue this lifting 6f all restrictions on these actions by banks and trust-companies? / éf” '
16 54.25 Guardian Duties and powers of guardian of the person of
17 incompetent. (1) DUTIES. A guardian of the person shall do all of the following:

o .
19

- make Make an annual report on the condition of the ward to the court that _ordéred



~ward, particularly if drastic or restrictive treatment is proposed.

DAK-0039/P1
DAK:cjs:jffX

& “&;‘Afﬂ.

guardian of the person. The report shall 1nc1ude-but—1&et—be—hmated—to— the location

of the ward, the health condition of the ward, any recommendatmns regarding the

‘'ward, and a statement of as to whether or not the ward is hvmg in the least restrictive

environment consistent with the needs of the ward. The-guardian-may-fulfill-the

. SO —— st . /u

_ ****NOTE J‘T‘hﬁt county department” is ch o “The county” in-accord with the: | ,
. memo. ;m'fnot sure I understand this ch’éngef’ o or‘what in the county will E[ev@l"é’? IR
th /reportmg requirements? /

et

(b) -A-guardian-of the-person-shall-endeaver E_gglgmz to secure _g,y,y necessary
of for the ward- that

carey _(_)__ services @

e in the d’s best interests, based on all of the 1
1. personlg the ward’s condition, surroundings, and
~ treatment. % ?\M WJ'} |

2. Ezaminationef| the ward’s patient health care records and treatment
A tend aud @aﬁﬂuy w

records.

- evssNoTE: 1 did ot “&rﬁ&wfgﬂgm material pW(c) A guardian of the

g person may bind the ward or the ward’s property,.to out the powers and duties set

. forth in subs. (1) and (2) of this section.” My rn@td;aftmg this provision are

| the following: (1) Although the prcmsmn is-stated as a power, it is Vincluded in the duties

+ of the guardian of the person; as a er, it overlaps or conflicts with the powers and
\duties of the guard1an of the M’c is unclear to me what the term “bind the ward”

B
R ——
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,‘f’f .

o

e,

;iheané-—are you referring to entering into co: a@f that bind the ward to some actmn
| or financial commitment? Problems with this lang uage-aside, it does raise an interesting |
‘1ssue-—1f for instance, the guardian of thé person decides-en._ a pa;rtlcular personal

(c) A guardJan of the person of anii

S MW,W,.K,,_K %x mﬁ %

,x’f {

d1an of the persony%hedpweﬁmja o .

A

8. 51. 20 or 51.45 (13)

P el %““’M"wm S

****NOTE I was confused about how to treat th18 prowsmn, it does not appear rin ™ L

f“ your propo. -F-didn’t know w e to do with'i t&, 1t 54.25(1)

[ (c),butIdod’t what dispositionyou intend to make of it: It apparéa::s'to/s a;hyhnd ,,

_ g of powers itations on-powers of the guardian of the person. Also, it has m that / Vy;
“.are redundant mmWwMWmt@d that it be repealed? /" j{ :

e AR b b
B

12 (2) POWERS f@?msastent with the fun ctional limitations of the ward, the court

ot /f// 5 );

/13 may authorize tha»»guardlan of the estate to do all of thé }"cﬂlomng g : /s

- /*’ 4 :
"‘*}"*NOTE Léd not dmﬂ: thg followmg matemﬁi propogfeé “(Coqslste t with'the
functional lnmta;fmns of the ward], the ward’s ﬁnderstandang and apprecl tmn?of the
: harm that he or she is likely to suffer as the  result of the 11}31)111123’ to prowde ‘ffor personal
,needs and the ward l's” ‘personal Wlshes Mppeférences and desires with’ ‘regard’to managing
/ _ the activities éﬁ&ipﬂy living as defined in sub. **** and the least ;estrictlve form of
/ /’ intervention, and subject to the hm;tatmns contained/in the Dgte"i‘"minaﬁion and Order

7 Appointing (}uardmn .” My reasons for not dr: this material are the following:
. (1) I'm not sure what “the ward’s understanding and appreciation of the harm thathe | v

or she is hkély to suffer as the result of the inability to provide for personal needs” means L
Lo or how it Weuld be applied: are you contemplating some fm’m of informed consent between
. the guardlan of the pefson and the ward? (2) What if the ward’s “personal wishes,
: preferences and desires with regard to managmg the activities of daily living . . . and the
- least restrictive form of intervention” are naive or delusional or inconsistent with the

S
b
TR -
P

A t S
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10
11
12

13

14

15

~ of the ward’s social life, ﬁqludmg marnage /

2008 — 2004 Legislature - —-34- | . DAK-0039/P1
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7

ractical judgment of the guardian, or of the court? (3) Since the proposed languagey
requires that the court authorize the guardian of the person to exercise the powers, it is
unnecessary to indicate that they are subject to the limitations contained in the cgnrt
order.of appointment. (4) Although I have drafted it (see above), the language req;,unng
that court authorize the guardian of the estate to perform the powers (that are
specified below as s. 54.25 (2) (a) to (i)) seems to require that the court s c1ﬁca11y
authorize the actions in its order—wouldn’t it be simpler to grant the guardian of the
person these powers, as is done under s. 54.20 (3), and add a last power thiat would be
ike “G) Other powers specifically authorized by the court.” /f

(a) Make decisions concerning the ward’s personal caregwers

%‘e
(b) Make decisions concerning the ward social enwroﬁment and other aspects
/
};’

+»++NOTE: Does th1s praylsmn mean that the guardlaﬁ of the person must consent

to any marriage of the ward ahd therefore can block a marnage? ‘What about divorce?
N

(c¢) Restrict travel by the Wé”rd ‘ /

i

Z

\ ,
(d) Authorize the ward to “obtam, re’tam, or renew a license, permit,
registration, or certification for whlch"* th?f ﬁard is determmed to be qualified, or

restrict the ward from obta:mmg, retalégiglg, or renewing such a license, permit,

registration, or certification. @~ . /

%

(e) Authorize access to or rele.ase of the Ward confidential records.

+»+NOTE: This power is e ctly the same as that specified for the guardian of the
estate under s. 54.20 (3) (d) (plese see ****NOTE under that paragraph). Who trumps .
if the guardmn of the estate and the guardian of the p%rson conflict on this point?

() Make decisions concermng the ward’s educ&tlon

(g) Apply for publ;]ec and private benefits if a guardran of the estate has not been

appointed and if no zo/{:her person is authorized to so apply P

(h) Make demsmns on consenting to health care for the Ward | v
N%TE This language is in accord with the memo. - - - |

@ Séiect the ward’s place of residence, mcludmg admlttmg the ward to a

nursm home or to a community-based residential faclhty under s. 54 50 (2) (b). In

making the selection, the guardian of the person may consxder all of the following:

,,f
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Hy

Wemstence and availability of social semgf and the ward’s family and
friends in thé\éﬁmmumty of the proposed resuieyce

2. The ward’s ca%comfort mamtenar;ﬁ’e, and, if approprlate, rehablhtatmn

B W N e

3. The needs of any mdlv‘i’duals WltK whom the ward resides. |

++NOTE: Shouldn’t the guayd?ﬁn of the person be reqmred rather than
authorized, to consider factors 1. to}f A
f T,

o,
ﬁ'f o

care.

authorized by th court, I drafted it here, rather than under s. 54.46 (3’);@3 proposed

Should any critéria or other limitation accompany this-power?

) PROCEDURES

54.30 Jurlsdlctlon and venue. (1) JURISDICTION IN-GIReUIT-COURE. The circuit

10 court ehall—have_h_ag,amsmctmn over all petitions for guardlanshlp A guardianship

E\

11 of the estate of any person, once granted, shall extend to all of his or her estate in this

EER s

12 state and shall exclude the jurisdiction of every other cn'cmt court, except as provided

—

****NOTE I did not draft language in your proposal that establishes Junsdlctlon in
circuit court over all petltmns for protectlve placement as such a provision properly
, belongsmch 55. Doyouwant mie to-draft-itthepe’ )

e j . 5 ¢
{inNSERT 25-13%1

14 (2) VENUE. All petitions for gﬁardianShip of residents of the state shall be

15 directed to the circuit court of the county of residence of the person-subject—to

16 guardianship pmpgiqdﬂgm or of the county in which the persen W is

17 ~ physically present. A petition for guardianship of the person or estate of a

18 nonresident may be directed to the circuit court of any county where in which the
. 19 person nonresident or any property of thé nonresident may be found.
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«+NOTE: Idid not draft language of your proposal that requires that petitions for
protective placement be directed to the circuit court, because such a provision more
properly belongs in ch. 55. Do you want me to draft it there?

e

5.27 (1).(d),-49:001(6), and 49.686 (1) (),
stats as follows “ ..the l pntary ¢o nce of physlcal presence with intent to
remain in a place of qabitation. Physical presence a facie evidence of intent %
¢ to remain.” mdence is not defined for ch. 54, it is likely that acourt would look to | /
1 this definition for interpretation of s. 54.30 (2); should I deﬁ.ne the term and use this
*deﬁmtlon'?

s

(3) CHANGE OF VENUE. (a) Original proceeding. The court wherein in which a
petition is first filed shall determine venue. Ifitis-determined _t_hg_gggzt_iéte___gﬁ_i_r;gé

that venue lies in another county, the court shall order the entire record certified to
the proper court. A court wherein in which a subsequent petition is filed shall, upen |

dismiss such the petition.

(b) Change of residence of ward or-guardian. If a guard&aa—remeves—ﬁﬂem—the

1
2
3
4
5 bemg if it is satisfied of t _h_aj an earlier ﬁlmg took place in another court, summarily
6
7
8
9

the—eeunty&n—wh&eh—he—%she—h&s—msﬁed changes residence from one county to
10 another éounty within the state, the-eireuit-court-for-the-county-in-which-the-ward

18 of residence under the following procedure:



= I SR S X T

© ® a1 o

10
11
12
13
- 14
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‘1. A person shall file a petition for change of venue in the county in which venue -
for the guardianship currently lies.

2. The person filing the petition undei' subd. 1. shall give notice to. thé
corporation counsel of the county in which venue for the guardianship currently lies

and to the register in probate for the county to which change of venue is sought.

»++NOTE: Should notice also be given to the corporation counsel of the county to .
‘which change of venue is sought? ,

3. If no objection to the change of venue is made within 15 days after the dafe
on Which notice is given under subd. 2., the circuit court of the county in which venue
for the guardianship curre.ntly. lies may enter an order changing venue. If objection
to the change of venue is made within 15 days aﬁer the date on which notice is given
under subd. 2., the circuit court of the county in which venue for the guardianship
currently lies shall set a date for a hearing within 7 days after the objectioh is ma_de
and shall give notice of the hearing to the corporation counsel of that county and to
thé corporation éounsel and register in probate of the counfy to which change of

venue is sought.

Wmﬁ@m e e i

1nd1gent the county ef-legal—settleﬁqeﬁt—shall—be in_which venue lies for the
gngd_lg.gg ip proceeding is the county liable for any fees due the guardi ad litem

/V ;@ﬁﬁ@ﬁé %&Jﬁ.ﬁ& )

and, if counsel was not appointed ‘: der s. 977. 08, for any le?ﬁTEes due fﬁe””bg;ln&tt\

legal counsel. Ifthe-person-i

fees Efthepmmm_mlsaa—adultm

E%‘WMW
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itioner’s « attorneyy our proposal re ould th ‘
ward-is ot mdlgeﬁm 8. 54! (4)“?

1 54.34 Petition;fees for guardianship. (1) Any relative,public-official or

2 ether person; may petition for the appointment of a guardien of a-person-subject-to
3 guardianship for an individual. Such The petition shall state;so-far-as-maybe all of
v 4 .he_fgllﬂzdng,_if known to the petitioner:

L égg% =S f/‘%}*‘”i g R

— %MWWM (a) The name, date of birth, residence and post—office address of the proposed
6 ward.

(b) The specific nature of the proposed ward alleged 1ncapac1ty——mth

o e

T

9 (¢) The approxiinete value of the proposed ward’s property and a general
10 description of its nature. |
11 | (d)- Any assets Qﬁhg_mmm previously derived from or benefits of the
12 proposed ward now due and payable from the U.S. department of veterans affairs.

| 13 (e) Any other claim, income, compensation, pension, insurance or allowénce to

14 which the proloosed ward may be entitled.

15 (f) Whether the proposed ward has any guardian presently.

16 (g) The name and post—office address of any person nominated as guardian by ’
- 17 the petitioner.

18 , (h) The names and post—office addresses of the-spouse-and-presumptive-or
19 d all other persons-belioved by-the
20 petitionerto-be interested parties. |

21 (i) The name and post—office address of the person or institution-having-the ,

22 - if any, that has care and custody of the proposed ward or the facility, if any, thatis

23 roviding car hrse . ‘ '_ .
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. . f quTE: Iha ,.-ﬂiu this paragaph because /(138 phcatl erwise seems |
the pro

| to be limited—n newuldhave‘fpﬁ'ean custody”o ﬁgﬁf gbeor.
- she had/been detained or cor under/ch. 51, ﬁedbeenoogﬁﬁedmjmldrp , was
g ; on, or probation; or was adjudicated under ch. 971 or 980

4 niinor, was under a CHIPS order under ch. 48 or a JIPS order under ch. 938. For
_an elderly person, however, a facility m1ght well be prowdmg care only to him or her.

SRT—————_—

—y

1 (]) " The interest of the petitioner, and, if a public official or creditor is the
2 petitioner, then the fact of indebtedness er—eeatmumg—hahh%y—fer—maantenaaee—er
3 and the authority of the petitioner
4 to act. : et
****NO‘I‘E ~To me, this language seems aﬁgeumeﬁimaiw xo»mdude
§pend:thnfts in this chapter; but that issue is unclear. - — \
-~ »=NOTE: 07 (1m)_(petition ;jiegmg»»pers‘o‘ﬁ is not competent to. refuse
kp_s_yghotropw cgglgg) ) is totally left out of your proposal. What is your intent here" W
| 5 (k) Whether the proposed ward is a recipient of a public benefit, including
6 medical assistance or a benefit under s. 46.27.
| » 7 (L) The agent under any current, valid power of attorney for health care or
. 8 durable power of attorney that the proposed ward has executed. 'Y e | j@ E
L L
9 (m) Whether the petltloner is requesting a full or limited guardlansluf /
10 (n) Whether the proposed Ward if mamed has ch1ldren who are not children
11 of the current marriage.
12 @ A petition for guardianship may alse include an applicatioh for protective
13 placement or protective services or both under ch. 55. ‘ /
14 ~ (3) If a petition for guard1ansh1p of the estate is filed, the fee p;:escn edins.

15 814.66 (1) (b»)ghall be paid bx.tb&@.@t;i;mez at the time of ﬁhng of the inventory or

16 other documents settang forth the value of the estate. |

Ll .

+++«*NOTE: Who peys tl:us fee? The petitioner? The ward’s estate” ' jf

54.36 MMW Whenever it is proposed to appomt

. e,
&lf a guardian on the ground of a propgsed ward’s alleged mcompetency,{a—-heeneed 5
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9 proposed ward; or his or her &unsel th guardlan ad 11tem, and the pgtmgngx s

P T
;»WM

e e D)V
10} attorneg “Prior to fﬁ*é”“’éfﬁ”mmatmn

N ¥ . ;«f@aﬁ& %w* - W (9 m
@ / ‘proposed ward shall be informed that his-orher statements@@%y be used as a basis
| A V
oy protective placer (aﬁri person shall also be informed
15 that he or she has a nght to remain-silent refuse to in the examinati
16 or speak to the examiner and that the examiner is required to report to the court even

17 if the person z:emams-s;lent MW The issuance of such a

18 Warmng to the person prior to each examination estabhshes a presumption that the

19 person understands that he or she need not speak to the examiner. Nothing in this

24 ward’s current state and in determining the weight to be given to the r
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. **,*NQTEW,D%S “functional “incapacity™ ngfer from-ingapacity? _(E
deﬁchapaclf ZAind :der 5.54.01 (M 5) andéﬁheNoﬁthat aecze«n:rp‘M .

M%

w1 copyofthe §

ar

ey party, Be O o e bimr St~ &
****NOTE Please review thl%language to make sure I’vgfcapfﬁre( mtentfﬁ\w o

copy of the petltlon :shall be attached to the notice. Unless other\mse prowded notice
A

may be delivered in person, by certified mail with return receipt requested, or by

facsimile fransmission. Notice is considered to be given by proof of personal delivery

or by proof that the notice was mailed to the last—-known address of the rec1p1ent or

was sent by facsimile transmlssmn to the last—known facsmnle transmlssmn

Y

) (2) A ‘
eﬁa—guafd*aa—upengg the proposed incompetent ward and existing guardian, if any, -
by personal service at least 10 days before the time set for hearing. If sueh-proposed

incompetent the proposed ward is in custody or confinement, a the petitioner shall
have notice served by registered or certified mail on the proposed incompetent’s .

ward’s custodian, who shall immediately serve it on the proposed incompetent ward.




S . v
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P .
e e

T:s The;custodlan shall inform the proposed meemfpeteat ward of the complete contents J .

4 12 ~ of the notice and—eex—taf-g,tthereea,ge; r i , that theg ms;:oé;w;n served and
| 3 informed the proposed meempetenie ' ‘ ot " the certificate
4 and notice to the ¢
5
6
-
8
9
10
11
12
13
14
15
16
17
18
19
20
e At et
. MSE')’ and. in§ 54 44 (4) Please review. - . s
21 (b) Personally or by mail at least 10 days before the time set for heaxfing, to all

22 of the following:

23 1. The proposed ward’s counsel, if any.
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2. The proposed ward’s guardian ad litem.

3. Any presumptive adult heirs of the proposed ward.

4. Any other interested persons, unless specifically waived by the court.

5. The agent under any durable power of attorney or power of attorney for
health care of the Wartl. |

6. Any person who has legal or physical custody of the proposed ward.

7. Any public or private agency, charity, or foundation from which the proposed

ward is receiving aid or ass1stance

e

- 8. Anyj)erson that the court requ1res

(3) NOTICE OF HEARING FOR APPOINTMENT OF ggz_xg IAN FOR A MINOR. When If the
proposed ward is a minor, net;ee—sha«ll—be—gweg W@Lﬂw
notice by the petitioner of the time and place gf the hg_ag ng WW Ve
to all of the following persens;if-applicable: '

| (a) The pronosed ward’s spousem v |
(b) The proposed ward’s parents WWM
e been judicially termin
(c) Y[:l/&—mmer The proposed Wwdmw over 14 years of age/
oy : ¢} ] 4{\5}’ r Yy,

3 ‘sxsNOTE: I'm not sure that I understand what this prov1swn means—-——The proposed
. ward, ifa minor, receives notice unless he or she is-under 15 or unless he or'she appears |
- atthe l;earmg? Haow would™ the 15-year—old know where and when the hearing is? Does | /
| it still' make sense tohave s. 879.05, stats. mstead,of s. 880.08 (1) (renumbered 8. 54 38 J ¥
(2 () apply? — ) —— e

P g' ; |
(20 ) baving that has the legal or»aetﬁa} custody of the mmor .

/ T weNore: How does “actual” custﬂdy in this prowsion d}ﬁ’efﬁ-am e
. . | in8:-54:38(2) (b) 6.? Shouldn’t they be the same?
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(4) REHEARINGS. Notice of a rehearing to determine if a ward is a proper subject
to continue under guardianship shall be given as required for-the-appointment-ofa
guardian under subs. (1), (2), and (3).

(5) NOTICE OF APPOINTMENT OF G

RD. If for any reason the
court fails to appoint as guardian the nominee of the minor, the guardian who
qualifies shall give notice of the guardian’s appointment to the minor by certified
mail addressed to the minor’s last-known post—office address and shall file an
affidavit of such ic,be mailing shall—be—ﬁled with the court within 10 days after the

W 0w 3 & Ot b W N

****NOTE This provision makes reference to the fact that, under s. 880. 09 (1) and
o . (3), stats., a minor may nominate his or her r own guardian. Your proposed material Z/
k / . includes 1t mt,hﬁut change./ / However, ne;thér 8. 880.09'(1) or (3), stats., is addressed’by
. your propM d material (most of s. M 09 is renumbered in this draﬁ: to be in 5:54.15),
. sol repéaled them (see ****NOTES under those prov{smns) Is that what you want with
_regpéct to those provisions and in this one? Ifyou want to keep all three, have I amended { .
 this provision accurately? = S .

\ I\Ei‘;‘*‘f’”?&?

§§ 42

&
H

s oo S

St W»Mwww%

10 54.40 Guardlan ad litem m—meompetency—cases, appomtment, duties;

termination. (1) APPOINTMENT. The court shall appoint a guardian ad litem
S{“r‘ ke covmne

art-appoint-a. guardian-on—-the-

services under s. 55 , r v1ew any protectlve placement or protective service order

under s. 55.06, or rmmate a protective placement under s. 55.06, or at any other
16 time that the co m determines it is necessary.

****NOTE Wouldn't it be more accurate to say “when a petltmn is brought unders. ™
| 54.34, rather than “whenever it is proposed that the court appomt a(guardlfnn -on the
ground of mcompetency ung.er 8. 54. 15”‘7 P ) T

o y

.mNOTE The qp{uon for the céurt to- appomt at any other tlme is in accord w1th the /

memo.

17 (2) QUALIFICATIONS. The guardian ad litem shall be an attorney admitted to
2N . X k 7
18{/ / practice in this state gnd
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tive of an mterested arty may -

T

. +x+NOTE: I added the reqmremen“f. ﬁ‘ha”t”"ﬁhe ”GAL have completed | 3 hours of CLE\
/ under ch. 767 to this proy sxoW@E 880 BBkéﬁ (intré.); a8 propose: use |~

(3) - RESPONSIBILITIES. The guardian-ad litem shall be an advocate for the best
interests of the proposed ward er-alleged-inecompetent as to guardianship, protective '
placement, and protective services. The guardian ad litem shall function
independently, in the same manner as an atﬁorney for a party to the action, and shall
consider, but shallnet-be j,,s__x;oj; bound by, the wishes of the proposed ward or-alleged
incompetent or the positions of others as to the best interests of the proposed Ward‘
or—alleged—meompeteat The guardlan ad htem has none of the rights or duties of a
general guardian. : | /g;f‘/

g e

,,,,,,,,, sectlon, but in very. ;‘ew
: atv. Ple:

e

B

7~ ++sNOTE: The tg%aﬂeged mcom peter s in
' othg\x;p%gp&m‘ﬁwaso I have reped
let rié know if this drafting de smn is not correct
4) GENERAL DUTIES. A guardian ad litem shall do all of the following:

(a) Interview the proposed ward er-alleged-incompetent and explain the

ggn_e_ms_mmmm,_t_g apphcable hearing procedure, the right to counsel, and
/ 15 the right to request or contmue a limited guard1ansh1p

”Té) Intemew the proposed guard1an the proposed standby guardlan if any,

and any other person seeking appointment as guardlan and report to the court

concerning the fitness of each 1nd1v1dual 1ntemewed to serve as guardian and

concerning the report under s. 54. 155(7 .

~ *+»NOTE: Have I handled this provision as the memo intends? It was not clear to
me that it had been agreed to employ the criminal history and patient abuse record search
under s. 50.065, stats., for s. 5415W (o )




2003 — 2004 Legislature —46 — | DAK-0039/P1

DAK:cjs:jf
RRve
N i‘” .
1) (};) Adwse the proposed ward-er-alleged-incompetent, both orally and in writing,
2 of that person’s rights to be present at the hgggng, to a Jury trial, to an appeal to
3 counsel, and to an independent medical or psychologmal examination on the issue
4 of competency, at county expense if the person is md1gent

7 wesNore: 1did not make the change in your proposal for this paragraph! from “that “ e
person s” to/“{%he ward ” because the pl;gﬁt’:sed ward is not- yet ﬁwm, -/ ;

5 i 5 g ,_~

dition of the ;:;ght to be present at the hearmg is in accord w1th 4

evaluatmp, 1f necessary

/77; (135 Eappllcable, 1nform the court a;;_pe___;ggggsgjﬁgmgx ‘that the proposed
~ ward e&alleged—meempeteat ob_]ects to a finding of 1ncompetency, the present or
9 proposed placement, or the recommendation of the guardjan ad litem as to the
10 proposed ward’s er-alleged-incompetent’s best interests or that the proposed ward’s
% 11 er—a-lleged—meempetent?s position on these matters is ambiguous. If the guardian ad

12 litem recommends that the hearing be held in a place other than a courtroom, the
13

14 :
//*;M houl ;t W@geefeféﬁnce o “petitioner’s a _attorney” be] ir \” v
( “petitioner”? What if the petltloner has no att’orney or is an attomey" e

15 (§) If the proposed ward requests representation by counsel, inform the court

A‘:"*»m,, - -~ Eﬁ/

16 and the petltloner or the petitioner’s counsel, if any.
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(5) COMMUNICATION TO A JURY. In jury trials under ch. 55 or 880, the court or

guardian ad litem may tell the jury that the guardian ad litem represents the
interests of the proposed ward er—alleged—meempetent . |

(6) TERMINATION AND EXTENSION OF APPOINTMENT. The appointment of a
guardian ad litem under sub. (1) terminates upon the entry of thé court’s final order
or upon the termination of any appeal in which the guardian ad litem participateé,
even if counsel has been appointed.for the proposed ward er-alleged-incompetent.

The court may extend that appointment, or reappoint a guardian ad litem whose

W O ~1 & o BN O N

~ appointment under this section has terminated, by an order specifying the scope of

10 responsibilities of the guardian ad litem. At any time, the guardian ad litem, any

11 party, or the persen individual for whom the appointment is made may request that
12 the court terminate any extension or reappointment. The guardian ad litem may

13 appeal; or may participate in an appeal er-may-de-neither. If an appeal is taken by
14 any party and the guardian ad litem chooses not to participate in that appeal, he or
‘15 - she shall file with the appellate court a statement of reasons for not pafticipating.

16  Irrespective of the guardian ad litem’s decision not to participate in an appeal, the

17 appellate court may order the guardian ad litem to participate in the appeal.

18 54.42 Rights of proposed ward. (1) RIGHT TO COUNSEL. (a) The proposed

19

20 |

21
22

23

L

25
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eea%t—l&subjeet-te-the—mgkﬁreil&ppeaJ- if an followin . {’7?
**"NOTE Under mWent the proposedward’s formerly ond1
/ nght to counsel is now conditioned/ It was unclear-fr oh: e lwguﬁgé of
| whether the 72-heut ~ limitatio: n/was intendéd to apply to mstanae&*n’fa mght’io Vo
{ counsel. I applied it only to s. 54.42 (1) a) 1. Please review. Note that the reference to E
E psychotropic medication is removed this issue should be revisited, dependmg on what .~

you declde to do abog;t; y&ychatng,g;g medication.

ing; t the proposed ward requests counsel.

2. The guardian ad litem or&;’nother person states to the court that the proposed
ward is opposed to the guardianship petition.

****NOTE I added “states-t rwise-unclear howa
| statement ¢ sitit Shoﬁfd “and the court so
ff appoints” alse

R ——
3. The court determmes that the interests of Justlce require counsel for the

proposed ward. M@‘“‘“} v

o

(b) An}aﬂ;/ rney obtained under par. (a) or appomted under par. (c) shall be ;ﬁ
é%éiajfg Aadvocate for the expressed wishes of the proposed ward. 0

1
e
e

— ****NO’I’E T did not mclude the languag&fequmng mgmténa,nce »e,f a “normal 3,/
chent—-la T ,ahonsé;pmtﬁ” the ch:en‘t the standard for such a relatmnshxp sl:m’tﬁd

e
S
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) /;ff.w,,
-
be the State Bar Code of Ethics and need not be required by statute. In- general is the M

reqmrement for zealous advocacy- meanmgful i.e., doyou mtend that an’ attomeywb*e
prosecuﬁed for lack of zeal? - —

; *
1

e et et i

1 (c)If-the—peizsen-zzequests—bat-isar. )1.,2., or a’libbu eI‘ovs}

2 is unable to obtain legal counsel, the court shall appoint legal counsel. Ifthe-person
3

4

5

6 (2) RiGHT TO JURY TRIAL. The proposed Ward has the nght to a trial by a jury
7 ' if demanded by the proposed ward, his or her attorney, or the guardlan ad litem,

. 8 | except that the right is waived unless demanded at least 48 hours before the time set
9 for the hearing. The number of j Jurors for such a tnal is determined under s. 7?6 .06
‘ﬁ)? (2) (b). The proposed ward, his or her attorney, or the guardian ad htemfz ga:%hl ngﬁj

1i to present and cross—examme W1tnesses, including any physmlan or licensed .

psychologist who reports to the court concerning the proposed Ward
349 = M
——18 WM{S) RigHT TO INDEPENDENT MEDICAL EXAMINATION. If requested by the proposed

14 ward or_anyone on the proposed ward’s behalf, .the proposed ward has the right at his

15 or her own expense, or if indigent at the expense of the county where the petition ie
16 filed, to secure an mdependent medical or psychological exammatlon relevant to the
17 issue mvolved in any hearing under this chapter, and to present a report of this
'1'8 independent evaluation or the evaluator’s personal testimony as ewdence at the
19 hearing. | | |

20 (4) Warps RIGHT TO PAYMENT OF EXPENSES IN TO CONTEST PROCEEDINGS. When If
21 a guardian is appointed the court may allow reasonable expenses incurred by the

22 ward in contesting the appointment.
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1 (5) RIGHT TO BE PRESENT AT HEARING. The proposed ward has the right to be
2  present at any hearing regarding the guardianship. ‘ 5
3 (6) RiGHT TO HEARING IN ACCESSIBLE LOCATION. The proposed ward has the right
4 to have any hearing regarding the guardianship conducted in a locatlon that i is

6 54.44 Hearmg. (1) TIME OF HEARING; P;;msﬁﬁ OF F REPORTS A petition for L

e
e

S

,7 guardianship ghall be heard within 90 days after it is filed. The guardian ad litem 0
1 STt

R —

(8> and attorney for the proposed ward shall be provided with a copy of the n%poiz;t gof the

9 examining physician or psychologmt under s. 54.36 at least 96 hours before the time
of the hearlng v | :

BN, s

 therefore I reoved it from that prowsmn o op

- 7w e *’g oy vy
s+ NOTE: Your proposed matenal B@yougntend

t?at I repeal 1t§ R S S NS

¥ é“‘*"g‘f'aégi&, {,é‘% '?

MO'I’E Because of,the cha.nged d langnage of 8. 54.36 (renumbered ﬁom 8. 880 33 "1
. (1)), should the _refsrence t0 “report “of theexamnnﬁg‘ ~physician or psychologist” ‘be |
changed tw“fc’omprehenswe ‘evaluation™?

(2) STANDARD OF PROOF. Any determination by the court as to whether the/f/,ww

v

v
: proposed ward is %‘mcompetent shall be by clear and convmcmg ev1dence

or, for good cause shown, permits attendance by telephone

;***N ”Iﬁhguage e referring to the “proposed” arda@nﬁs in ageord w;ththe
memo.- uld this provision also be app’]ied to any proposed standby guafdi’én’”” - o v’

16 (4) PRESENCE OF PROPOSED WARD. The petitioner shall ensure that the pmposed

-

17 ~ward attends the hearing unless the attendance is waived by the guardian ad litem.



