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CHAPTER 102
WORKER'’S COMPENSATION

102.01 Definitions. 102.42 Incidental compensation.
102.03 Conditionsof liability. 102.425 Prescription and nonprescription drug treatment.
102.04 Definition of employer 102.43 Weekly compensation schedule.
102.05 Election by employemwithdrawal. 102.44 Maximum limitations.
102.06 Joint liability of employer and contractor 102.45 Benefits payable to minors; how paid.
102.07 Employee defined. 102.46 Death benefit.
102.075 Election by sole proprietppartner or member 102.47 Death benefit, continued.
102.076 Election by corporate tier. 102.475 Deathbenefit; law enforcement and correctiondiaef's, fire fighters, res
102.077 Election by school district or private school. cue squad members, diving team members, national or state guard mem
102.08 Administration for state employees. bersand emegency management personnel.
102.11 Earnings, method of computation. 102.48 Death benefit, continued.
102.12  Notice of injury exception, laches. 102.49 Additional death benefit for children, state fund.
102.123 Statement of employee. 102.50 Burial expenses.
102.125 Fraudulent claims reporting and investigation. 102.51 Dependents.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 10252  permanent partial disability schedule.
102.14 Jurisdiction of department; advisory committee. 102.53 Multiple injury variations.
102.15 Rules of procedure; transcripts. 102.54  Injury to dominant hand
102.16 Submission of disputes, contributions by employees. 102'55 Application of scheduleé
102.17 Procedgre;notice of hearing; witnesses, contempt; testimomedical 102'555 Occupational deafness; definitions
examination. ' ' '

102.56 Disfigurement.

102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.57 Violationsof safety provisions, penalty

102.58 Decreased compensation.

102.59 Preexisting disabilityindemnity

102.60 Minor illegally employed.

102.61 Indemnity under rehabilitation law

102.175 Apportionmentof liability.

102.18 Findings, orders and awards.

102.19 Alien dependents; payments through consulficef.
102.195 Employees confined in institutions; payment of benefits.
102.20 Judgment on award.

102.21 Payment of awards by municipalities.

102.22 Penalty for delayed payments; interest.

102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63  Refunds by state. o
102.25 Appeal from judgment on award. 102.64  Attorney general shall represent state and commission.
102.26 Eees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66  Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75  Administrative expenses.
102.29 Third party liability 102.80 Uninsured gmploy«_er_s fund. )
102.30 Other insurance notfatted:; liability of insured employer 102.81  Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82  Uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.83 Collection of uninsured employer payments.
102.33 Department forms and records; public access. 102.835 Levy for delinquent payments.
102.35 Penalties. 102.84 Preference of required payments.
102.37 Employers’ records. 102.85 Uninsured employers; penalties.
102.38 Records and reports of payments. 102.87 Citation procedure.
102.39 Rules and general orders; application of statutes. 102.88 Penalties; repeaters.
102.40 Reports not evidence in actions. 102.89 Parties to a violation.
Cross Refeence: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

- . school district, sewer district, drainage district and family care
102.01 Definitions. (1) This chapter may be referred to as,. . - ' : i ; .
the “Worker's Compensation Actand allowances, re(:overies%“strICtand other public or quasi—public corporations.

andliabilities under this chapteonstitute “Vérker’s Compensa  (dm) “Order” means any decision, rule, regulation, direction,

tion”. requirementor standard of the department, or any other deter
(2) In this chapter: minationarrived at or decision made by the department.

(a) “Commission” means the labor and industry reviewcom (€) “Primary compensation and death benefit’ means-com
mission. pensatioror indemnity for disability or death benefit, other than
(ag) “Commissioner” means a member of the commission.increased, double or treble compensation or death benefit.

(am) “Compensation” means work&icompensation. (eg) “Religious sect” means a religious body of persons, or
(ap) “Department” means the department of workfateget division of a religious body of persons, who unite in holding cer
opment. tain special doctrines or opinions concerning religion that distin

(bm) “General order” means such order as applies genergdlyish those persons from others holding the same general
throughout the state to all persons, employments, places &gligiousbeliefs.
employmentor public buildings, or all persons, employments or (em) “Secretary” means the secretary of workforce develop
placesof employment or public buildings of a class under thgent.
jurisdiction of the department. All other orders of the department (f) “Temporary help agency” means an employer who places

shallbcilcpns!fjered speualtolrdersr.] ical harto | its employee with or leasdts employees to another employer
() “Injury” means mental or physical haim an employee who controls the employegWwork activities and compensates the

causedby accident or disease, and also medasiage to or ) ;
destructiorof artificial members, dental appliances, tebtgring f!rst employer fprthe employee services, regardiess of the dura
dign.of the services.

aidsand eyeglasses, but, in the case of hearing aids or eyegla ) ) )
only if such damage or destruction resultesin accident which ~ (g) Except as provided in $02.555with respect to occupa
alsocaused personal injury entitling the employee to compensi@nal deafness, “time of injury”, “occurrence of injury”, or “date
tion therefor either for disability or treatment. of injury” means:
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1. In the case of accidental injuye dateof the accident gramin which the employee participates voluntarily andsibie
which caused the injury purposeof which is the mass transportation of employees to and

2. In the case of disease, the date of disabilityf tnat date from employment. An employee is not performing service grow
occursafterthe cessation of all employment that contributed to teg out of and incidental to employment while engaging in a pro
disability, the last day of work for the last employer whosdram,event, or activity designe improve the physical well-

employmentcaused disability being of the employee, whether or not the program, event,
(gm) “Wisconsin compensation rating bureau” means tRstivity is located on the employsrpremises, if participatioin
bureauprovided for in $626.06 the program, event, or activity is voluntary and the employee
(h) “Uninsured employer” means an employer that igadte- receivesno compensatlon for parhupgtlon. .
tion of 5.102.28 (2) 4. The premises of the employer include pnemises of any
() “Uninsured employers fund” means the fund establishé)&herperson on whose premises the employee performs service.
unders.102.80 (1) 5. To enhancé¢he morale and é€iency of public employees

in this state andttract qualified personnel to the public service,

it is thepolicy of the state that the benefits of this chapter shall

extendand be granted to employees in the service of the state or

. 8¥ any municipality therein on the same basishinsame manner

a“H‘?S‘?SQ'qgfs"g if‘_;g?oal% 541975 ¢. 2001979 c. 89278 1981 ¢, 9g10g3  UNder the same conditions, and with like right of recovery as in the

2,98 189 1085 4. 831087 a. 1791989 4. 641995 a. 2563737103741, 0130 (4) Caseof employees ofpersons, firms or private corporations.

1995a. 17,417, 1997 a. 31999 a. 914; 2001 a. 372003 a. 139 Accordingly, the same considerations, standards, and rules of
In an occupational disease claim, th@miner may find the date of injury to be decision shall apply in all cases in determining whether any

otherthan the last day of work. Royal-Globe Insurance CDIMHR, 82 Wis. 2d P ; A
90, 260 N.W2d 670(1978). employeeunder this chapteat the time of the injurywas per

“Temporaryhelp agency” under sub. (2) (f) is not restrictegigployers in the forming service growing out of and incidentalthe emp'dee’
busines®f placing employees with other employers. Gansdiekoosa Papers, employment. For the purposes of this subsection ndetiénti-
InCA.’nli?l?e\r/:iiSc;nsz;lilr?fﬁ(gidNihvj\flzrgL?r?:érl)ggtcg(.i and unforeseen by the injured partation shall be made among any of the classes of employers enu
is an accident under sub. (2) (c). Jensdamployers Mutual Casualty Cb61 Ws. heratedn 5'102'040r of employt_ee_s enL_Jmeratedsmoz.O?, and .
2d 253 468 N.w2d 1(1991). no Statutes,ordlnances, or administrative regulatlons otherwise

Cessatiorof employment under sub. (2) (g) 2. does not require that the employ@pplicableto any employees enumerated ifi@2.07shall be con
no longer be employedhut requires that the employee no longer be employed in “TFollin
employmenthat contributed to the disabilityf that is the case, the employer that g.

causedhe injury is responsible. North River Insurance\Canpower €mporary (d) Where the injury is not intentionally self-inflicted.
Services212 Ws. 2d 63568 N.W2d 15(Ct. App. 1997)96-2000 . . . -
LIRC's determination of “scope of employment” is given great weight deference. (€) Where the accident or disease causing inguiges out of

Whetheran agency determination is given great weight depends on whether it htie employees employment.

experiencen interpreting a particular statutory scheme and not on whether it has .
ruledon the specific facts. oWn of Russell Wlunteer Fire Department kIRC, 223 (f) Every employee whose emplo_yment requ'res t_he employee
Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734 to travel shall be deemed to performing service growing out of

Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) inci i i
videsthat medical expenses incurtgefore an employee knows of the work—relatecryﬁdmcIdental to the employeseémployment at all times while on

injury are compensable. Read togetieedical expensaa occupational disease @ P, except when engagedamleviation for a private or personal

casesare not compensable until the date of injogt once the date is established allpurpose. Acts reasonably necessary for living or incidental
expensesssociated with the disease, even if incurred before the date of aneiry i tm' / i
compensable.United Wsconsin Insurance Co. LIRC, 229 Ws. 2d 416 600 theretOSh.al.l not be regardEd as such a dev!a accident or
N.W.2d 186 (Ct. App. 1999)97-3776 diseasarising out of a hazard of such service shall be de¢med

Sub.(2) (g) 2. does not represent a comprehensive statement of a claimadén  ariseout of the employes’employment.
of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the claimant must fth leqis! his ch
provethat the injury arose out of employment. It merys out a mechanism for g) Members of the state legislature are COV?red by this ¢ apter
fixing the time, occurrencey date of an injury for purposes of identifying the propewvhenthey are engaged in performing their duties as state legisla
employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244,  {qrg including:
239Wis. 2d 505620 N.W2d 442 00-0855 L . . . Lo

In the case of disease, the date of disability under sub. (2) (g) 2. was the date whenl. While performing servicegrowing out of and incidental
the employeecould no longer work, not when he first underwent an employer; i i i .
requiredmedical examination. ikginia Surety Co., Inc..\LIRC, 2002 WI App 277, ™ their fur?ctlon as |§g|$|&t0_t’8, . .
258 Wis. 2d 665654 N.W2d 306 02-0031 2. While performing their dicial duties as members obm

mitteesor other dficial bodies created by the legislature;

102.03 Conditions  of liability . (1) Liability under this 3. While traveling to and from the state capital to perform
chaptershall exist against an employer only whereftilewing  iheir duties as legislators; and

conditionsconcur: . - 4. While traveling to and from any place to perfaervices

() Where the employee sustains an injury growing out of and incidental to their function as legislators,

(b) Where, at the time of the injyrpoth the employer and regardles®f where the trip originated, and including acts reason
employeeare subject to the provisions of this chapter ably necessary for living but excluding adgviations for private

(c) 1. Where, at the time of the injutiie employee is perform or personal purposes except that acts reasonably necesdary for
ing service growing out odnd incidental to his or her employ ing are not deviations.
ment. (2) Wheresuch conditions exist the right to the recovery of

2. Any employee going to and from his or her employmembmpensatiorunder this chapter shall be the exclusive remedy
in the ordinary and usual wawhile on the premises of the againstthe employerany other employee tfie same employer
employer,or while in the immediate vicinity thereof if the injuryand the workers compensation insurance catrierhis section
results from an occurrence on the premises,esngloyeegoing doesnot limit theright of an employee to bring action against any
betweeran employes designateg@arking lot and the employsr coemployeefor an assault intendetb cause bodily harm, or
work premises while on a direct route and in the ordinary amagainsta coemployee for negligenperation of a motor vehicle
usual way or any fire fighter or municipal utility employeenotowned or leased by the employer against a coemployeé
respondingo a call for assistance outside the limithisfor her thesame employer to the extent that there would be liability of a
city or village, unless that response is in violation of, lper governmentalnit to pay judgments against employees urder
forming service growing out of and incidental to employment. collectivebagaining agreement or a local ordinance.

3. An employee is not performing service growing ouerad (3) Providing or failing to provide any safety inspection or
incidental to his or her employment while going to or fromsafetyadvisory service incident to a contract for wotkezom
employmentin a private or group or employer—sponsored cgrensatiorinsurance or to a contract for safety inspections or safety
pool, van pool, commuter bus service, or other ride—sharing prdvisory services does not by itself subject an insuser

(jm) “Uninsured employer surchge” means the surclge
unders.102.85 (4)

(k) “Workweek” means a calendar week, starting on Sund
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employer,an insurance service ganization, aunion, a union nership. Candler vHardware Dealers Mutual Insurance G@.\Ws. 2d 85 203
- N.W.2d 659(1973).
memberor any agent or employee of tmsurer employerlnSUF The “exclusive remedy” provision in sub. (2) does not prevent an action for per

anceservice oganization or union to liability for damages for anonalinjuries against a supervisory coemployee on the basis of negligence by com
injury resulting from providing or failing to provide the inspectiomnon law standards.It makes no dference that the coemployee is brought in by
or services meansof a 3rd—party complaint. LampadaState Sand & Grav€lo.58 Ws. 2d 315
" . 206 N.W.2d 138(1973).

(4) The right to compensation and the amount of the -com A salesperson, employed on a part-salary and part-commission basis, who trav
pensatiorshall in allcases be determined in accordance with tigéedeach day from his home, servicing and soliciting orders wathirescribed terri

L . . ry, using a delivery truck furnished by his employer whosEethe was not
provisionsof law in efect as of the date of the injury except as tI"gquiredto report to, was performing services incidetdatmployment when he fell

employeesvhose rate of compensati@changed as provided inonhis icy driveway going to his delivery truck to leave for his first call. Black River
$5.102.43 (7)and102.44 (1)and(5) and employees who are eligi Dairy Products, Inc. MDILHR, 58 Ws. 2d 537207 N.W2d 65(1973).

i ; ilitati i ilitati Sincethe decederd’employment status for services rendered irstaie was sub
ble to receive private rehabilitativeounseling and rehabilitative stantialand not transitoryand the relationship was not interrupted by cessation of

trainingunder s102.61 (1m) work for the Wsconsin employetthe department erred when it predicatedésial
; ; H i+~ rial limit@f benefits on the employarconflicting testimony that during the year in which the
(5) If an employee’. V\.Ihlle WOI’kIng OUtSIde the territorial IImltimployeer’net his death hiworking time in Wsconsin had been reduced to 10%.
of this state, stérs an injury on account efhich the employee, simontonv. DILHR, 62 Ws. 2d 1.2, 214 N.W2d 302(1974).

or in theevent of the employez'death, his or her dependents, Undersub. (1) (f), no purpose of the employer was served by an extended deviation

would have been entitlet) the benefits provided by this ChaptefOteSt road conditions in bad weather to determine if visiting a boyfriend or going on
ahunting trip the next day would be feasible, nor was it a reasonably necessary for

hadsuch injury occurred withithis state, such employe.e,. or in théving or incidental thereto. HunterDILHR, 64 Wis. 2d 97218 N.W2d 314(1974).
eventof the employes’ death resulting from such injyurthe Underthe 4-element test for deciding whether a worker was a loaned or special

dependentsf the employee shall be entitled to the benefits prgmployeethe 1st element, actual or implied consent to work for the special employer
. . . i o wasnegated by the existence of a work order providing that the plawatifid not
Y'ded by. this chapteif at the time of such injury any of the follew 1, employed by the special employer for a perio8@tays, and by the absence of
ing applies: any other evidence indicating consent; hence, the plaiméis a business invitee and
(a) His or her employment j&rincipally localized in this state. ggt;;”qegggj",mg} gho%g'{g‘;f)f the accident. Nelson & J. Press Corg5 Wis.

(b) He or she is working under a contract of hire made in thisNontraumaticallycaused mental injury is compensable only if it results from-a situ

i inei i i ation of greater dimensions than ttlay—to—day mental stresses and tensions that all
statein employment not prlnC|paIIy localized in any state. employeeamust experience. Swiss Colorgc. v DILHR, 72 Ws. 2d 46 240

(c) He or she is working under a contract made in this stateninv.2d 128(1976).
employmentprincipally localized in another state whagerkers A provider of medical services to an employee did not have a cause of action under

: : : theworker's compensation act against the employer when the employer denied liabil
compensatlortaw IS not appllcable to that perssmimployer ity and compromised an employgelaim. La Crosse Lutheran HospitaDlder

(d) He or she is working under a contract of hire made in tHigm, 73 Ws. 2d 71241 N.w2d 875(1976).
i i Thedoctrines of required travel, dual purpose, personal comfort, and speeial mis
statefor employmgnt O,UtSIde_the United States. . . sionare discussed. SauerweirDILHR, 82 Wis. 2d 294262 N.W2d 126(1978).
(e) He or she is a Wconsin lawenforcement dicer acting The personal comfort doctrine did not apply to an employee while going to lunch
underan agreement authorized undet &5.46 off of the employes premises and not during specific working hours; a denial of
; . - . benefitsfor an injury received while eating luncH dfe premises did not deny equal
History: 1971 c. 148307,324; 1975 c. 14%s.15,54; 1977 c. 195272,418 1979 - :
c.278 1581 .. 921982’321. 081985 a, 831993 a. 49370, 490, 495222305 g 175  Protection. Marmolejo v DILHR, 92 Wis. 2d 674285 N.W2d 650(1979).
f ; ; i The presumption in favor of traveling employees does not modify the requirements
Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v PUSL
ILHR Department48 Ws. 2d 328(1970), suggested that consideration be given tfPr employer "ab""Y Goranson\DILHR, 94 Wis. ZC,' 537289 N'W_Zd ?70(1980)' .
extendingcoverage to an employee who is injured while going to or from work on Thatsub. (2) denies 3rd—party tort-feasors the right to a contribution action against
adirect route between two portionstbe employes premises, i.e., parking lot and & negligent employewho was substantially more at fault does not render the statute

work premises. [Bill 371-A] unconstitutional.Mulder v Acme—Cleveland Corf@5 Ws. 2d 173290 N.W2d 276
Thedepartment correctly found on a claim for death benefits for an employee m%g 80). ) ) .
deredwhile she alone remained in afiia# that had been vacated by all otbetploy Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)

ees that the accident arose out of the deceasadployment since the isolated work (¢) 2] Injury on a direct path between the lot and the work premises id
environment in which the deceased worked constituted a zone of special dadgerJaegeBaking Co. vKretschmann96 Wis. 2d 590292 N.W2d 622(1980).

hencethe positional risk doctrine was applicable. Alligthnufacturing, Inc. v Sub.(2) is constitutional. Oliver.Wravelers Insurance Ct03 Ws. 2d 644309
DILHR, 45 Wis. 2d 563173 N.W2d 690(1970). N.w.2d 383 (Ct. App. 1981). . .
Theholding inBrown v Ind. Comm9 Wis. 2d 555that causation legally didient The provision by an employer of alleged negligent medical care to an employee

to support compensation does not requisd@ving of strain or exertion greater thaninjuredon the job by persons employed for that purpose did not subjeatiileyer
thatnormally required by the employsetork eforts, was not intended to preclude o tort liability for malpractice. Jenkins 8abourin104 Ws. 2d 309311 N.W.2d
adoctor determining causation, from considering whether the employee was eng&g$t(1981).

in usual work at the time of injurjHowever the doctor should not automatically eon ~ Repeatedvork-related back trauma was compensable as an occupational disease.
cludeeachtime an employee is injured while performing a task previously perform&helby Mutual Insurance Ca.DILHR, 109 Ws. 2d 655327 N.W2d 178(Ct. App.

on a regular basis that the injury was caused by a preexisting condition rather th@82).

employment. Pitsch vDILHR, 47 Ws. 2d 55176 N.W2d 390(1970). Injury due to horseplay was compensable. The “positional risk” doctrine applied.

When a herniated disc was diagnosed within a few days after the claimed injdityatdoctrine provides that an accident arisesof@mployment when the conrec
the evidence didhot justify the departmesstfinding that the employee did not meettion between employment and the accident is such that the obligations of the-employ
theburden of proof. Erickson DILHR, 49 Wis. 2d 14, 181 N.W2d 495(1970). mentplacethe employee in the particular place at the time the employee is injured

The departmentcannot divide liability for compensation among successiveY @ force not personal to him or hdBruns Wlkswagen, Inc. vDILHR, 110 Wis.
employersfor the efects ofsuccessive injuries in the absence of evidence to sustatfl 319 328 N.W2d 886(Ct. App. 1982).
afinding that the disability arose from the successive injuriescan it assess all ~ Whenan employee who witnessediajury to another was an active work-related
liability against one ofeveral employers nor divide liability equally among each gparticipantin the tragedyresulting nontraumatic psychigjury was compensable.
severakemployers if there is no evidence to support a finding thamjiiny or injuries  InternationaHarvester vLIRC, 116 Wis. 2d 298341 N.w2d 721(Ct. App. 1983).
contributedto the disability in that manneSemons Department StoreDILHR, 50 The“horseplay” rule barred recovery when the decedent jokingly placed his head
Wis. 2d 518 184 N.W2d 871(1971). insidea mold compression machine and accidentally stértedigbor v DILHR,

While susceptibility to further injury doesot necessarily establish a permanenfl15Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff'd 120 Wis. 2d 375355 N.Ww2d
disability under the “as is” doctrin@n employes’ predisposition to injury does not 532 (1984).
relieve a present employer from liability if the employee becomes injured due to theé\sn employeeinjured by machinery manufactured by a corporation that had
employmenteven though the injury may not have caused disability in another persatergedwith the employer prioto the accident could recover in tort against the
SemonsDepartment Store. WILHR, 50 Ws. 2d 518184 N.w2d 871(1971). employer under the “dual persona” doctrine. Schweinéfavtford Accident &

A salesperson on a trip who deviatedhe extent of spending several hours in dndemnityCo.120 Ws. 2d 344354 N.w2d 767(Ct. App. 1984).
tavernbefore being killed on his ordinary route home may have been in the cours&nderthe “positional risk” doctrine, the murder of an employee by a coemployee
of employment, in which case his estate woul@bttled to compensation. Lager off work premises was an injury arising out of employment. Applied Plastics, Inc.
v. DILHR, 50 Wis. 2d 651185 N.W2d 300(1971). v. LIRC, 121 Ws. 2d 271359 N.W2d 168(Ct. App. 1984).

A wife cannot assert a separate and independent cause of action against her hWorker'scompensation provides the exclusive remedy for injuries sustained as the
band’semployer for loss of loss of consortium due to injuries sustained by the hussultof a company doctés negligence. Franke Burkee,141 Ws. 2d 172413
bandin an industrial accident covered by this chapRwsencrans Wisconsin Ele-  N.W.2d 667 (Ct. App. 1987).
phoneCo.54 Wis. 2d 124194 N.W2d 643(1972). The“dual persona” doctrini adopted, replacing the “dual capacity” doctrine. A

A commissionfinding that the deceased was performing services when kille&8td—partymay recover from an employer only when the employeopasated in a
while walking on a Milwaukee streat 3 a.m. while intoxicated was sustained. -Phil distinct persona as to the employee. Henningeneral Motors Assembly43 Wis.
lips v. DILHR, 56 Ws. 2d 569202 N.W2d 249(1972). 2d 1,419 N.w2d 551(1988).

Membersof a partnership are employers of the employees of the partnership. Ahe legal distinction between a corporation/employer and a partnership/landlord
employeecannot bring a 3rd—party action against a member of the employing pdhatleasedhe factory to the corporation, although both entities were composed of
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102.03 WORKER’S COMPENSATION Updated 05-06Wis. Stats. Database 4

the same individuals, eliminated the partners’ immunityraividuals under the A work-related injury that plays any role is@cond injury is properly considered
exclusivity doctrine for negligence in maintaining tleased premises. Couillard v a substantial factor in the reinjuryo find a work-related injury not a factor in a-sec
Van Ess,152 Wis. 2d 62447 N.w2d 391(Ct. App. 1989). ondinjury, it must be found that the claimant would havédesefl the same injury
The injured employee, and not an injuring coemployee, rhase been acting to the same extent, despite the first injuNew symptoms alone do not suggest an
within the scope of employment at the time of injudgnson VEmployers Mutual unrelatedsecond injury Lange VLIRC, 215 Ws. 2d 561573 N.W2d 856(Ct. App.

Casualty Co161 Wis. 2d 253468 N.W2d 1(1991). 1997),97-0865
An assault undesub. (2) must be more than verbal; it must be physical. JensonTheSeamarnoaned employee test is a 3—element test that is often miscast because
v. Employers Mutual Casualty Cb61 Ws. 2d 253468 N.W2d 1(1991). theSeamarcourt indicated that there are 4 “vital questions” that must be answered.

A parent corporation can be liable as a 3rd-party tortfeasor to an empflaymés  1he3 elements are: 1) consent by the employee; 2) entry by the employee upon work
sidiary when the parent negligently undertakes to render services to the subsidffifhe special employer; and 3) power of the special employer to control details of
thatthe parent should have recognized were necessary for the protectiosuf the théwork. The distinction between employee consent to perform cadisimnd con
sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863485 N.W2d 31 sentto enter into a new employment relationship is important. Bornen@orwyn
(1992). TransportLtd. 219 Ws. 2d 346580 N.W2d 253(1998),96-2511

A compromise of a workés compensation claim based on an allegation that an Undersub. (1) (f), there is a presumption that a travelling employee performs ser
injury was job related precluded the claimant from purseidgscrimination claim ~Vicesincidental to employment at all times on a trip. The burdgmasfing a personal
againsthe same employer on the theory that the injury was noejated. Marson deviationon the trip is on the party asserting the deviation. Recreational activities
v. LIRC, 178 Wis. 2d 1.8, 503 N.W2d 582(Ct. App. 1993). may b_e considered a usual and proper pathefrip but do not always fit the pre

A coemployee of the plaintiivho closed a car door on the plaifsithand was not sumpnqn. CBS, Inc. v LIR(E' 219 Wis. 2d 564579 NWZd 668(1998),96-3707
engagedn the “operation of a motor vehicle” under sub. (2). Hal@mmerlee178 LIRC's determination of "scope of employment" is given great weight deference.
Wis. 2d 417 504 N.W2d 411 (Ct. App. 1993). Whetherany agency determination is given great weight depends on whethas it

: : . xperiencan interpreting a particular statutory scheme and not on whether it has
A corporations president who purchased and leased a machine to the corporaﬁﬁﬁd on the specific facts. olvn of Russell Wlunteer Fire Department kIRC, 223

asan individual held a dual persona and was subject to tort liatilaych vOfficine Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734
Curlqnl, S'P.A' 179 Ws. 2d 539508 N.w2d 12(Ct. App. 199.3)' . . A compensable injury must arise out of employment, which refers to the causal
This section does not bar an employee from seeking arbitration under a collecfiyof the injury and occur while the employee performs a service growing out of and
?hag gz‘r'ggr%?r{tee%?ggg’cggaegﬂ;‘guﬁggtgﬁ ;irt?;'r’]‘;‘}'é’r”igjcﬂlr?e";";% \fg‘ré'ylggt"h'glgg? cidentalto employment, which refers to the time, place, and circumstances of the
g injury. Ide v LIRC, 224 Wis. 2d 159589 N.W2d 363(1999),97-1649
Countyof La(‘:rosse ?’WERC'J'B? Ws. 2d 15513 N.W2d 708(1994). Intentionalharm to aremployee is an “accident “ subject to this chapter if caused
A contract‘made in this state” undaub. (5) (b) is determined by where the-con py acts of a coemployee, but not if caused by acts of an employentionally self—
tactwas accepted. A contract accepted by telephone is wiagle the acceptor jnflicted injury is not subject to this chaptéut death by suicide is not necessarily
speaks.Horton v Haddow 186 Ws. 2d 174519 N.W2d 736(Ct. App. 1994). “intentionally self-inflicted” and is subject to this chapter if the suicide results from
Settlementof an employes’ workets compensation claim for a worklated awork-related injury without an independent interveniagse. Cohn.\Apogee,
injury precluded the assertion of the emplogetaim that she was entitled to leaveinc. 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IMHR, 186 Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays
Wis. 2d 187 519 N.W2d 731(Ct. App. 1994). overpast the conclusion of a busingsst of a trip, there is a personal deviation. An
Employerpayment of travel expenses does not alone render commuting a par¢miployeeis not required to seek immediate seclusion in a hotel and to remain away
employmentsubject to coverageWhen travel is a substantial part of employmenfrom humanbeings at the risk of being clgad with deviating from employment.
andthe employer provides\ehicle under its control and pays costs, coverage magisconsinElectric Power Co. \.IRC, 226 Ws. 2d 778595 N.W2d 23(1999),
betriggered. Doering.\LIRC, 187 Wis. 2d 471523 N.W2d 142(Ct. App.1994). 97-2747
Whetherphysical contact of a sexual nature was an assault by a coemployee ndtjuriesdid notarise out of employment when the injured party was injured while
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reas@allecting a paycheck as a matter of personal convenience. SetRCy 2000 WI
ablejuror could conclude that sexual conduct coulddefensive that a reasonable App 11,232 Ws. 2d 519606 N.W2d 17599-0123
person would have understood that physical injury sistbss of sleep, weight loss,  An employees claim under s. 134.Gigainst fellow employees for injury to repu
or ulcers was substantially certain to followest Bend Mutual Insurance Co. v tationand profession was preempted by this section. MudroviSbte, 2000 WI
Berger,192 Ws. 2d 743531 N.w2d 636(Ct. App. 1995). App 174,238 Wis. 2d 162617 N.W2d 242 99-1410
An employees claims of defamation by an employer are preempted by this sectionUndersub. (2), recovergf compensation is the exclusive remedy against a-work
Claims for tortious interference with contract are not for injuries covered by the wof{’s compensation carrier and the carsieigents. \Mstrom v Gallagher Bassett Ser
er’s compensation act and are not precluded!f WF & M Banks, 193 Wis. 2d 439  vices,Inc. 2000 W1 App 247239 Ws. 2d 473620 N.W2d 223 00-1334
534N.W.2d 877(Ct. App. 1995). _It was reasonable for LIRC to hold that an employee had temporarily abandoned
Nothingin this chapter precludes an employer from agreeing with employeeshti§ job and was not performing servidasidental to employment under sub. (1) (c)
continue salaries for injured workersexcess of workés compensation benefits. 1. when he left the vyorkplace to seek medical attgsntlon_for an immediate need that
Excesspaymentsare not workes compensation and may be conditioned on the payvasnot related to his employment, even though intending to return. . EfR@,
ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.  2000WI App 239,239 Wis. 2d 574620 N.W2d 449 00-0523 o
App. 1995). ~ Whethera traveling employes'multiple drinks at a tavern was a deviation was
A waiver of employer immunity from suit under this section may be made by Jfglevantwhen the employee was injured while engaged in a later act reasonably nec
expressagreement of indemnification. SchaubBAest Bend Mutuall95 Wi, 2d ~ €5Sanfo living. Under s. 102.58, intoxication does not dedeabrkets compensa
181, 536 N.W2d 123(Ct. App. 1995)94-2174 tion claim butonly decreases the benefits. Heritage Mutual Insurance Carsen,

o . . 2001WI 30,242 Wis. 2d 47624 N.w2d 12998-3577
If an employer injures an employee through intentional sexual harassheent, e S : .
injury is not an accident under sub. (1)4a} not subject to the exclusivity provision Underthe private errand doctrine, if a person in authority over the employee asks

of sub. (2). Lentz vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995), the employee to perform a service for the personal benefit of the employer or the
94-3335 employee’ssuperior and the employee is injured while performing the task, the injury

if | i | is iniured while att ting | ﬁrewout of and was incidental to employment unless the request is clearly unautho
an employee of one employer IS injured while attempting to rescue an emplo ZSd. Begel VLIRC, 2001 WI App 134246 Ws. 2d 345631 N.W2d 22000-1875

g;%?g;ggsgmgllgglzthf%rri)suigggegrg'f)ISvyoerﬁe?iggqn;;gisiqic?r?qlﬁ);%)i/l?:/ $fhg:enlonjure Underthe “dual personatioctrine, the employ& second role must be so unre
employeeof the injured en]pIC_Jy?es' emp!oyer spemﬂcally}requested the otherlatfﬂd;ﬁéslﬁ)sliraaigg égnp‘?éféégatzgggwnxﬁs g;gge:/r\;astezlggsazlgggsgou.V\%dPaul Fire
employer’'semployee to assist is immaterial. Michels Pipeline Construction,.Inc. 06, 02-1249 . ! : :

LIRC, 197 Ws. 2d 928541 N.W2d 241(Ct'_ App. 1995). . ) Whenone company was the injured emplogeshployer on the date of thgury,

_An employee mugprove unusual stress in order to receive benefits for & nervoyi another company contracted to become the employer retroactive to a date prior
disability that resulted from emotional stress. MilwaukeelRC, 205Wis. 2d 255 (5 the injury the former and its insurer wetfee responsible for providing benefits
556N.W.2d 340(Ct. App. 1996)95-0541 ~ underch. 102. Epic SthManagement, Inc..\LIRC, 2003 WI App 143266 Wis.

An attack that occurs durirgmployment arising from a personal relationship outog 369 667 N.W2d 765 02-2310
sidethe employment arises out of the employment if employment conditions eontrib ynderthe last exception in sub. (2), an employee who receives imrtem
uteto the attack. Emotional injury from harasspigne calls by an ex-spouse to thepensatior‘oenefitway also file suit against a coemployee when a governmental unit
employeeat herplace of work, after her employer unwittingly gave out her phong opjigated to pay judgments against that employee pursuant to a colleajaiebar
numberwas an injury in the course of employmenteis¥ v City of Milwaukee 208 ing agreemenor a local ordinance. Keller Kraft, 2003 WI App 212267 Wis. 2d
Wis. 2d 95 559 N.w2d 558(1997),94-0171 444,671 N.W2d 361 02-3377

Theelements of proof placed on a claimant alleging physical injury as a result of claim of negligent hiring, training, and supervisagainst an employer for inju
emotional stress in the workplace requires that work activity precipitate, aggravaigs caused by a sexual assault committed by a coemployee is precluded by the exclu
or accelerate beyond normal progression a progressively deteriorating or degengygly provision in sub(2). This chaptés purpose, historand application demen
tive condition. Unlike emotional injury from stress, showing “unusual stress” is n@ftratethat the court is not a proper authority to create a public policy exception to the
required. UPS v Lust, 208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137  exclusivity provision. Peterson rlington Hospitality Steffng, Inc. 2004 WI App

Theexclusive remedy provision & 102.03 (2) does not bar a complainant whos@99,276 Ws. 2d 746689 N.W2d 61, 03-2811
claimis covered by workés compensation from pursuing an employment diserimi - A Labor and Industry Review Commissien(LIRC) determination that an
nationclaim under the Fair Employment Act, subch. Il of cti.1Byers VLIRC,  employeewho sustained a knee injury while playing softball during a paid break
208Wis. 2d 388561 N.W2d 678(1997),95-2490 perioddeserved workés compensation benefits was reasonable. Li&Gonably

An employee terminated fanisrepresenting his or her medical condition whilerelied upon a treatise théblds that recreational activities are within the course of
receivingdisability benefits for a concededly work-related injury continues to bemploymentwhen they have gone on long enough to become an incident of employ
entitledto benefits. Brakebush Brothers, IncL\RC, 210 Wis. 2d 623563 N.W2d  ment. E. C. Stybay Engineering vLIRC, 2005 WI App 20278 Wis. 2d 540 692
512(1997),95-2586 N.W.2d 322 04-1039
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A state session law that was never adopted by the common couaoi other  including any payments required undel62.16 (3)102.18 (1)

local legislative body as an ordinance, but was numbered and reprinted in-the
waukee City Charter because it was not a local ordinance under sulie(&y. v. W) or (bp), 102.22 (1)102.35 (3)102.57 or 102.60 Except as

Kraft, 2005 WI App 102381 Ws. 2d 784698 N.W2d 843 04-1315 permittedunder s102.29 a temporary help agency may not seek
The exclusive remedy provision does notaahip owner from asserting a right or receive reimbursement from another employer for any

to indemnification against themployer of the injured worker even though he ha: iahili

beenpaid compensationBagrowski v American Export Isbrantsen Lines, 14&0 entsmade as a re?”“ of that “ablh_ty .

F.2d502(1971). (3) Asused in this chapter “farming” means the operation of

Emotionaldistress injury due teexual harassment was exclusively compensablyrm premises owned or rented by the operédfarm premises”
Ejfgdgeé)t_hls section. Zabkowicz\West Bend Co., DivDart Industries789 F2d 540 meansareas used for operations herein set forth, but does not

When 2 employees left their placeashployment to fight each othereither was  includeother areas, greenhousesother similar structures unless
actingwithin the scopef employment. There was no cause of action against thesed principally for the productiorof food and farm plants.
employerunder ch. 102 or tort or agency ladohnson MHondo, Inc125 F3d 408  « ” ; ; :
(1997). Farmer” means any person engaged in farming as defined.

Sexualharassment was an accident under sub. (1) (€) and subject to the exclus@erationof farm premises shall be deemed to be the planting and
provisionof sub. (2).Lentz, 195 Ws. 2d 457is distinguished. Hibben Wardone,  cyltivating of the soil thereof; the raising and harvesting of-agri

137F-3d 480(1998). ultural, horticultural or arboricultural crops thereon; the raising,

A 3rd-party was requireih pay 95% of the damages even though only 25%neg@ . . i -
gentbecause an employer was shielded by @b.Schuldies \Service Machine Co. _breeding,tending, training and management of livestock, bees,

448F. Supp. 196(1978). poultry, fur-bearing animals, wildlife or aquatic life, or thpnod

The plaintiff was a special employesf a 3rd-party defendant and a 3rd—party, . ; ; ; [
actionwas barred by the exclusivity provisions of this section. Simm ucts, thereon; the processing, drying, packing, packaging, freez

Mach.Co.493 F Supp. 10821980). ing, grading, storing, delivering to storagentarket or to a carrier
Althoughthe employer of an injured employee was found to Feuétt a manufac ~ for transportation to market, distributing directly to consumers or
turer who was also found to be at fault was not entitled to contribution from ”l*ﬁarketingany of the above—-named commodities substantially all
employer. Ladwig v Ermanco, Inc504 F Supp. 12291981). £ which h b lanted d d th P th e
Unauthorizedsexual touching did not constitute an assaftnded to cause Orwhich have been planied or produce: erean, e ¢ ng
bodily harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 5501992). suchpremises anthe salvaging of timber and management and

The exclusivity provision of the workercompensation act does not bar a claimyseof wood lots thereon. but not includina logaina. lumbering or
for invasion of privacyunder s. 895.50. Marino Arandell Corpl F Supp. 2d 947 ! 9 logging, 9

(1998). wood cutting operations unless conducted aa@essory to other
Worker’s Compensation Act No Longer Protects Against Employrbéstrimi- ~ farming operations; the managing, conserving, improvamgl
nationClaims. SkinnerWs. Law March 1998. maintaining of such premises or the tools, equipment and

N - improvementghereon and the exchange of Iglsarvices or the
102.04 Definition of employer . (1) The following shall xchangeof use of equipment with other farmémgpursuing such
constitute employers subject to the provisions of this ChalC)tgf:tivities. The operation for not to exceed 30 days duringcahy

within the meaning of SLOZO:’T . ... . endaryear by any person deriving thEersons principal income

(2) The state, each countity, town, village, school district, om farming, of farm machinery in performing farming services
sewerdistrict, drainage district, family care district and other-pulior other farmers for a consideration other than exchange of labor
lic or quasi—public corporations therein. shallbe deemed farming. Operation of such premises shall be

(b) 1. Every person who usually employs 3 or more employeemedo include also any other activities commonly considered
ees,whether in one or more trades, businesses, professionso be farmingwhether conducted on orfafuch premises by the
occupationsand whether in one or more locations. farm operator

2. Every person who usually employs less than 3 employeesjistory: 1975 c. 1991983 a. 981989 a. 641993 a. 12, 1997 a. 381999 a. 9
providedthe person.has paid WageS.Of $-500 or more in any_Calé?P1haén3Zn2gom5pf(‘).ygazsimultaneously performs service for 2 employers under their
dar quarter for services performed in this state. Such emplo ht control and the service for eachtli® same or closely related, both employers

shallbecome subject on the 10th day of the month next succeediftiable for workets compensation. Insurance Co. of North AmeridalkHR 45
SUChquarter Wis. 2d 361 173 N.W2d 192(1970).

3. This paragraph shall not apply to farmers or farm lab0r102.05 Election by employer , withdrawal. (1) An

_ (c) Every person engaged in farming who on any 20 conseghnployerwho has had no empioyee at any time within a continu
tive or nonconsecutive days during a calendar year employs &85 period of 2 years shall be deemed to hatextfd withdrawal,
moreemp_loyees, whether in one or more locations. The Proynich shall be dective on the last day of sugberiod. An
sionsof this chapter shall apply to such employeda@s after the  employerwho has not usually employed 3 employees and who has

twentiethsuch day _ not paid wages oft least $500 for employment in this state in
(d) Every joint venture electing under1€2.28 (2) (a}o be everycalendamuarter in a calendar year may file a withdrawal
anemployer noticewith the department, which withdrawal shall takieef30

(e) Every person to whom pai®) to (d) are not applicable, daysafter the date of such filing or at such later date sgasified
who has anyperson in service under any contract of hire, expresthe notice. If an employer who is subject to this chapter only
or implied, oral or written, and who, at or prior to the time of theecauseahe employeelected to become subject to this chapter
injury to the employee for which compensation may be claimeghdersub.(2) cancels or terminates his her contract for the
shall,as provided in s102.05 have elected to become subject tinsuranceof compensation undehis chapterthat employer is
the provisions of this chapteandwho shall not, prior to such aeci deemedo have dected withdrawal, which shall befe€tive on
dent,have efected a withdrawal of such election. the day after the contract is canceled or terminated.

(2) Exceptwith respecto a partner or member electing under (2) Any employemwho shall enter into a contract for the insur
s. 102.075 members of partnerships or limited liability com ance of compensation, or against liability therefahall be
paniesshallnot be counted as employees. Except as provideddeemedthereby to have elected to accept the provisions of this
s.102.07 (5) (a)a person under contract of hiw the perfor chapterandsuch election shall include farm laborers, domestic
manceof any service for any employer subject to this section is regrvantsand employees not in the course of a trade, business, pro
the employer of any other person with respect to that serimk, fessionor occupatiorof the employer if such intent is shown by
thatother person shall, with respect to that service, lmrasioyee the terms of the policySuch election shall remain in force until
only of the employer for whom the service is being performedwithdrawn in the manner provided in sib).

(2m) A temporary help agency is themployer of an (3) Any person engaged in farming whas become subject
employeewhom the temporary help agency has placed with tw this chapter maywithdraw by filing with the department a
leasedto another employer that compensates the temporary hedgice of withdrawal, if theperson has not employed 6 or more
agencyfor the employea’services. A temporary help agefcy employeesas defined by €.02.07 (5)on 20 or more days during
liable under s102.03for all compensation and other paymentthe current or previous calendar yeauch withdrawal shall be
payableunder this chapter to or with respect to that employeeffective 30 days after the date of receipt by the department, or at
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suchlater date as is specified in the notice. Such person may aganployees,whether paid by the employer or employee, if
becomesubject to this chapter as provided byG2.04 (1) (cand employedwith the knowledge, actual or constructive, of the
(e). employer,including minors, who shall have the same power of

History: 1983 a. 9&.31; 1993 a. 81492 1999 a. 14 contractingas adult employees, but not including the following:

102.06 Joint liability of employer and contractor . An 1. Domestic servants.

employershall be liable for compensatida an employee of a 2+ ANy person whose employment is not in the course of a
contractoror subcontractor under the employer who issutiject  trade business, profession or occupation of the emplaydess

to this chapteror who has not complied with the conditions of $2St0 any of said classes, the employer has el¢otiettlude them.
102.28(2) in any case where such employer would have been(b) Par(a) 2.shall not operate to exclude employee whose
liable for compensation if such employee had been workirgmployments in the course adny trade, business, profession or
directly for the employerincluding also work in the erection, occupationof the employerhowevercasual, unusual, desultory
alteration,repair or demolition of improvements of fixtures or isolatedthe employées trade, business, profession or oceupa
uponpremises of such employer which are used or to be usediam may be.

the operations ofuch employerThe contractor or subcontractor  (4m) For the purpose of determining the number of employ
if subject to this chapteshall also be liable for such compensagesto be counted undsr102.04 (1) (b)but for no other purpose,
tion, but the employee shall not recover compensatiortier 5 member of a religious sect is not considered to be an employee

sameinjury from more than one party The employer who it the conditions specified in $02.28(3) (b) have been satisfied
becomediable forand pays such compensation may recover thgi, respect to that member

samefrom such contractpsubcontractor or other employer for 5) Eorth ofletermining th ber of |
whomthe employee was working at the time of the injury if such (3) For the purpose odetermining the number of employees
contractorsubcontractor or other employer wes employer as t© P€ counted under$02.04 (1) (G)but for no other purpose, the
definedin 5.102.04 This section does not apply to injuries oecuf@!lowing definitions shall apply: _ .
ring on or after the first day of the first July beginning after the da% (a) Farmers or their employees working on an exchange basis
thatthe secretary files the certificate undet@2.80 (3) (a)except shallnot be deemed employees of a farmer to whom their labor is
thatif the secretarfiles the certificate under $02.80 (3) (agthis  furnishedin exchange.

sectiondoes applyo claims for compensation filed on or after the (b) The parents, spouse, child, brothsister son—in—lawy
datespecified in that certificate. daughter-in-lawfather—in—law mother—in-lawbrother—in—lawy

History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17. ~or sister-in—-law of a farmer shall not be deemed the fasmer
A “contractor under the employer” is one who regularly furnishes to a prlnmpehFI lovees
employer materials or services that are integrally related to the finished produci ploy '

%V\\/f\ifcepzrgvzi%ezfﬁ)glzlh\a;\tl%izgg(allgeyg?|0yerGreen Bay Packaging, Inc.RILHR, (c) A shareholder—employee of a family farm corporation shall
IS. . . I 9 H
A franchisee was a “contractor under” a franchisor within the meaning skthis bedeemed a “farmer” for purposes E)f thI_S chapter and Sh.a” TOt be
tion. Maryland Casualty Co. DILHR, 77 Wis. 2d 472253 N.w2d 228(1977). ~ deemedan employee of a farmer “family farm corporation
Liability of principal employer for injuries to employees of his contractors er subneansa corporation engaged in farming all of whebareholders
contractors.1977 WLR 185. arerelated as lineal ancestors or lineal descendants, whether by
) u Y . . blood or by adoption, oms spouses, brothers, sisters, uncles,
122'?7 Employee defined. “Employee” asused in this 5 nts cousins, sons-in-lawlaughters—in-lafathers—in-law
chaptermeans: _ _ S _ mothers—-in-lawbrothers—in-law or sisters—in-law of sufeal
(1) (a) Every person, including all fiials, in the service of gncestoror lineal descendants.
the state, or of any municipality therein whether elected or under(d) A member of a religiousect is not considered to be an
any appointment, or contract of hire, expressimplied, and employeeof a farmer if the conditions specified in192.28 (3)

whethera resident or employed or injured within or withthg P :
state. The state and any municipality may require a bond from(%) have been safisfied with respect to that member

contractor to proteche state or municipality against compensa . (6) Everyperson selling or distributingewspapers or maga
tractorunder the contractofThis paragraph does not apply begindeemedan employee of each independent news agency which is
ning on thefirst day of the first July beginning after the day thatubjectto this chapteror (in the absence of such agenciegjauh
the secretary files the certificate undel82.80 (3) (g)except that Publisher’s(or other intermediate) selling agency which is subject
if the secretary files theertificate under s102.80 (3) (ag}his to this chapteror (in the absence of all such agenaEglach pub
paragraptdoes apply to claims for compensation filed on or aftésher,whose newspapers or magazines the person sells or-distrib
the date specified in that certificate. utes. Such a person shall nio¢ counted in determining whether

(b) Every personincludingall officials, in the service of the @nintermediate agency or publisher is subject to this chapter
state,or of any municipality thereiwhether elected or under any (7) (a) Every member of a volunteer fire company or fire
appointmentpr contract of hire, express or implied, and whethetepartmenbrganized under ci213 a legally oganized rescue
aresident or employed or injured within or without the state. Thégjuad or a legally ganized diving team is considered to be an
paragrapfHirst applies on the first day of the first July beginningmployeeof that companydepartment, squad or team. Every
afterthe day that theecretary files the certificate unde82.80 memberof a company department, squad or team described in
(3) (a), exceptthat if the secretary files the certificate under shis paragraph, while serving as aoxiliary police dficer at an
102.80(3) (ag)this paragraph does apply to claims for compensamergencyis also considered to be an employee of that company
tion filed on or after the date specified in that certificate. departmentsquad or team. If a compamepartment, squad or

(2) Any peace dicer shall be considered an employedle teamdescribed in thiparagraph has not insured its liability for
engagedn the enforcement of peace or in the pursuit and captw@mpensationo its employees, the municipality or coumtighin
of those chaged with crime. which that companydepartmentsquad or team wasganized

(3) Nothing herein containedshall prevent municipalities shallbe liable for that compensation.
from paying teachers, police fufers, fire fighters and other  (b) The department may issue an order und&d2.31 (1) (b)
employeedull salaries during disabilitynor interfere with any permittingthe county within which a volunteéire company or
pensionfunds, nor prevent payment to teachers, polifiees§ or  fire department @anized under ct213, a legally oganized res
fire fighters therefrom. cuesquad, an ambulanservice provideras defined in €46.50

(4) (a) Every person in the service of another under any cafl) (c), or a legally ayanized diving team is ganized to assume
tract of hire, express or implied, all helpers and assistants fafl liability for the compensation provided under this chapfer
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all volunteer members of that compadgpartment, squagro-  employeeunder this chapter shdle governed by and determined
vider or team. underthe same standards, considerations, and ofiléscision in
Cross Reference: See also DWD 80.3Q Wis. adm. code. all cases undesubs.(1) to (9). Any statutes, ordinances, or
(7m) An employee, volunteeor memberof an emegency administrativeregulations which may be otherwise applicable to
managementinit is an employee fquurposes of this chapter asthe classes of employees enumerated in €)kshall not be con
providedin s.166.03 (8) (d)a member of a regional ergency trolling in deciding whether angerson is an employee for the pur
responsegeam who is acting undercantract under 466.215 (1) posesof this chapter
is an employee of the state for purposes of this chapter as providegh 1) The department may by rule prescribe classes of volun
in 5.166.215 (4)and a behavioral health providkealth care pro teeryworkers who mayat the election dahe person for whom the
vider, pupil services provideor substance abuse prevention-praseryiceis being performed, be deemed to be employees for the
vider who is providing volunteeunpaid behavioral health ser oynosewf this chapter Election shall bésy endorsement upon
vices, health care services, pupil services, or substance abig€yorkers compensation insurance policy with written notice
preventionservices on behalf of a health care facility duristeée 1, the department. In thease of an employer exempt from insur
of emegency is an employee of the state for purposétsis chap g jiability, election shall be by written notice to the department.
teras provided in 250.042 (4) (b) _ The department shall by rule prescribe the means and manner in
(8) (a) Except as provided in pgb), every independent cen which notice of election by the employer is to be providethéo
tractor is, for the purpose of this chapten employee of any yglunteerworkers.
employerunder this chapter for whom he or she is performing ser 11m) Subjectto sub.(11), a volunteer for a nonprofit ga-

vice in the course of the trade, business, profession or occuPafiILiion described in sectioBO1 (c) of the internal revenue code,
of such employer at the time of the injury as defined irs.71.01 (6) that is exempt or eligible for exemption
(b) An independent contractor is not an employee of afhm federal income taxation under secti&i (a) of the internal
employerfor whom the independent contractor performs work Qgyenuecode who receives from that nonprofiganization norn
servicesf the independent contractor meets all of fiblowing  ina| payments of money or other things of value totaling not more
conditions: than$10 per week is not considered to be an employee of that non
1. Maintains a separate business with his or her ofigepf profit organization for purposes of this chapter

equipmentmaterials and other facilities. .. (12) A studentin a technical college district while agzart of
2. Holds or has applied for a federal employer identificatiogtraining program, he or she is engagegérforming services for
numberwith the federal internal revenue servicénas filed busi  which aschool oganized under ci88 collects a fee or is engaged

nessor self-employment income tax returns with the federal-intgh producing a product sold by such a school is an employthatof
nal revenue service based on that work or service in the previ@ggool.

year. o . (12m) A student of a public school, as described 115.01

3. Operatesinder contracts to perform specific services qi) or a private school, as defined ifl$5.001 (3r) while he or
work for specific amounts of money and under which the indepeghejs engaged in performing services as part of a school work
dentcontractor controls the means of performihg services or training, work experience or work study program, and whuois

work. ) _ on the payroll of an employer that is providing the work training
4. Incurs the main expenses related to the service or work thaivork experience or who is notherwise receiving compensa
he or she performs under contract. tion on which a workeés compensation carrier could assess pre

5. Is responsible for the satisfactory completion of work aniumson that employeis an employee of a school district or pri
serviceghat he or she contracts to perform and is liable fora failate school that elects underl$2.077to name the student és
ureto complete the work or service. employee.

6. Receives compensation for work or service performed (13) A juvenile performing uncompensated commursity
undera contract on a commission or per job or competitive bidce work as a result od deferred prosecution agreement under

basisand not on any other basis. S. 938.2_45 a consent decree unde988.320_r an order under S.

7. May realize a profit or stér a loss under contractsper  938.34is an employee of the county in which the court ordering
form work or service. the community service work is located. No compensation may be

8. Has continuing or recurring busindiswilities or obliga pa'dtg that employee for temporary disability during Healing
tions. period.

9. The success or failure of the independent contradborsi (14) An adult performing uncompensated community service
nessdepends on the relationstopbusiness receipts to expendi Work under s304.062 943.017 (3)971.3§ 973.03 (3) 973.05
tures. (3),973.090r973.10 (1m)s an employee of the countywhich

etrtbqedistrict attorney requiring or the court ordering the community

laws, regulations, documents granting operating authority gfrvicework islocated or in which the place of assignment under

licenseswhen determining whether an independent contractdr304-0620r 973.10 (1mjis located. No compensation may be
meetsthe conditions specified in pgb) 1.or 3. paidto that employee for temporary disability during tealing

. . . . period.

(8m) An employer who is subject tihis chapter is not an . .
employeeof anotheér employer for whom tffiest employer per (15) A sole proprietor or partner or member electing under s.
formswork or service irthe course of the other employetrade, 102.075is an employee.
businessprofession or occupation. (16) An inmat_e participati_n_g in a work release program _under

(9) Membersof the national guard and state defefmee, S 303.065 (2)or in the transmonal_employment program is an
whenon stateactive duty under direction of appropriate authoritMPloyeeof any employer under this chapter for whom he or she
but only in case federidws, rules or regulations provide no bendS Performing service at the time of the injury
fits substantially equivalent to those provided in this chapter (17) A prisoner of a countyail who is assigned to a work

(10) Furtherto efectuate the policy of the state that the benéampunder s303.10is not an employee of the county or counties
fits of this chapter shall extend and be granted to employees inRfviding the work camp while the prisoner is working under s.
serviceof the state, or of angunicipality therein on the same303.10(3).
basis,in the same manneunder the same conditions, and with (17g) A state employee who is on a leave of absence granted
like right of recovery as in the case of employees of persons, firomlers.230.35 (3) (e}o provide services to the American Red
or private corporations, any question whether any persan is Crossin a particular disaster is nab employee of the state for the

(c) The department may not admit in evidence state or fed
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purpose®f this chapter during the period in which hesbe is on 102.076 Election by corporate officer . (1) Not more than
the leave of absence, unless one of the following occurs: 2 officers of acorporation having not more than 10 stockholders

(a) The American Red Cross specifies in its written reque®@y elect not to be subject to this chapttithe corporation has
unders.230.35 (3) (e) 2c. that a unit of government in this statedeenissued a policy of workés compensation insurance, afi-of
is requesting the assistance of the American Red Cross in the paFof the corporation may elect not to be subject to this chapter
ticular disaster and the state employee durindehee of absence and not to be covered under the policy at any time during the
providesservices related to assisting the unit of government. periodof the policy Except as provided in suf2), the election

(b) The American Red Cross specifies in its written requestal| P& made by an endorsement, on the policy of wiskem

: ; tiorinsurance issued that corporation, naming eacHiof
unders.230.35 (3) (e) 2. ahat it has been requested to prodeensa . ' :
assistanceutside of this state in a particular disaster and thegg" WNne has so elected. The election fefve for the period of
existsbetween thetate of Visconsin and the state in which the 1€ Policy and may not be reversed during the period of the policy
servicesareto be provided a mutual aid agreement, entered irfty Officér who so elects is an employee for the purpose of-deter
by the governarwhich specifies that the statéWisconsin and mining whether the corporation is an employer und&f2.04 (1)
the other state may assist each other in the event of a disaster'‘drd .
which contains provisionsaddressing workés compensation ~ (2) If a corporation has not more than 10 stockholders, not

coverageor the employees of the other state who provide servid@9rethan 2officers and no other employees and is not otherwise
in Wisconsin. requiredunder this chapter to have a policy of worketom
pensatiorinsurance, an &iter of that corporation who elects not

: .10 be subject to this chapter shall file a noticéhat election with
employeeof any employer under this chapter for whom the parti edepartment on a form approved by the department. The elec

ipantis performing service at the time of the injury L . : ; d yage

(18) A participant in a community service job undet$.147 ﬂqognlﬁﬁ tﬁﬁﬂ\r’%_um” the dicer rescinds it by notifying the depart
(4) or a transitional placement unde#$.147 (S)is an employee  isiory: 1985 a. 831987 a. 15, 179, 1989 a. 641991 a. 851997 a. 38
of the Wisconsin works agencgs defined under 49.001 (9) for
the purposes of this chapfexcept to thextent that the person for 102.077  Election by school district or private school.
whomthe participant iperforming work provides workircom (1) A school district or a private school, as defined 15.001
pensatiorcoverage. (3r), may elect taname as its employee for purposes of this chapter

History: 1975 c. 14854, 1975 ¢.224 1977 c. 291979 c. 2781981 c. 3251983 b 1 ;
a.27, 98 1985 . 2983, 135 1985 a 1564 1085 a. 176332 1987 a. 63100 & Student described in $02.07 (12mpy an endorsement on its

a.31 64,359 1993 a. 1681, 112,399 1995 a. 2477, 96, 117, 225,281, 289, 417, policy of workets compensation insurance drthe school dis
1997a. 35 38, 118 1999 a. 14162 2001 a. 372005 a. 96 trict or private school is exempt from the duty to insure under s.

Wrﬁér%cgwgvg?&rgggoom ;;frii ﬁ;ﬂ??ﬁ% lin\j;gise;r@pgrlc;?;ﬁ%%kdgf{skligg(%f;t% b102.28(2), by filing a declaration witlthe department in the man
statutoryemployee of the company at the time of his injury although he was an infl&er prowded in s.102.31 (2) (a)nam'ng the student aan

pendentontractor whavorked exclusively for the trucking company under a leasemployeeof the school district or private school for purposes of
agreement.Employers Mutual Liability Insurance Ca.DILHR, 52 Ws. 2d 515 thls Chapte_r A declaratlon under thls Subsec“on Sha” ||st the

190N.w.2d 907(1971). -
Therewas no employment when a member of ajapizationborrowed a refriger nameof the student to be covered under this chafiiemame and

ated truck from a packing company for use at a picnic and was injured when returagiressof t_he employer that is providing _the _WOI’k training or
it. Kress Packing Co. Kottwitz, 61 Wis. 2d 175212 N.W2d 97(1973). work experience for that student and the title, if,afythe work

Nothingin this chapter precludes an employer from agreeing with employeestigyining, work experience or work stugyogram in which the stu
continue salaries for injured workdrsexcess of workés compensation benefits. !

Excesgpaymentsare not workes compensation and may be conditioned on the pafl€Ntis participating.

ges’ alggrgg?went. City of Milwaukee RILHR, 193 Wis. 2d 626534 N.W2d 903(Ct. (2) A school district oprivateschool may revoke a declara
pp. ) . e ) ;
Sub.(8) (b) supplants the common law and provides the sole test for determinfHgN under sub(1) by providing written notice to the department

whethera worker is an independent contractor for purposes of ch. 102. Jarretrv the manner provided in 402.31 (2) (a)the student and the

LIRC, 2000 Wi App 46233 Ws. 2d 1734607 N.W2d 326 99-1413 _employerwho is providing the work trainingr work experience
person injured upon the premises of a temporary help agency prior to recel:%rsg h . L. .

awork assignment was an employee under this section when the agency operddhat student. A revocation under this subsectiefiective 30

essentiallyas a hiring hall contracting with persons seekingk assignments and daysafter the department receives notice of that revocation.

il nd feman there unti they have & work asstahmissbor Readyine. LIRG, » - TStory: 1995 a. 17,1997 a. 381999 a. 142001 a. 37

2005WI1 App 153,285 Ws. 2d 506702 N.W2d 27 04-1440 n )

Membersof state boards, committees, commissions, or councils who are comp&®2.08 Administration for state employees. The depart
satedby per diem or by actual and necessaqyense are covered employees. 58 Attymentof administration has responsibility ftre timely delivery
Gen.10. of benefits payable under this chapter to employees of the state
and their dependents and other functions of the state as an
employerunder this chapterThe department of administration
may delegate this authority to employing departments and-agen
&idsand require such reports as it deems necessary to accomplish
Chis purpose. The department of administration or its delegated
authorities shall file with the departmentwérkforcedevelop
mentthe reportghat are required of all employers. The depart

ent of workforce developmerghall monitor the delivery of
efitsto state employees and their dependents andcsimault

(17m) A participant in a trial job under 49.147 (3)is an

102.075 Election by sole proprietor , partner or mem -
ber. (1) Any sole proprietor partner or member of a limited

underthis chapter by procuring insurance against infurstained
in the pursuit of that vocation, professionbusiness. This cover
agemay be obtained by endorsememt an existing policy of
worker’s compensation insurance or by issuance of a separ

policy to the sole proprietppartner or member on the same bas(jh and advise the department of administratiothe manner
asany other policy of workés compensation insurance. andat the times necessary to ensure prompt and patigery
(2) Forthe purpose of any insurance policy other than a-work History: 1981 c. 201995 a. 2%.9130 (4) 1997 a. 3
er'scompensation insurance policy sole proprietoipartner or
membermay be considered eligible for workercompensation 102.11 Earnings, method of computation. (1) Theaver
benefitsunless he or she elected to be an employee under this sge weekly earnings for temporary disahilifgrmanent total dis
tion. ability, or death benefits for injury in each calendar year on or after
(3) Any sole proprietgrpartner or member who elected to bdanuary 1, 198hall be not less than $30 nor mtiran the wage
anemployee under this section may withdriat election upon ratethat results in a maximum compensation ratel6f dercent

30days’ prior written notice to the insurance carrier and tiee Wof the states average weekly earnings as determined usder
consincompensation rating bureau. 108.05as of June 30 of the previous yedhe average weekly

History: 1983 a. 981993 a. 12. earningsfor permanent partial disability shall be hegs than $30
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and, for permanent partial disability for injuries occurring on or (b) In case o6easonal employment, average weekly earnings
after April 1, 2006, andbefore January 1, 2007, not more thashallbe arrived at by the method prescribed in(@grexcept that
$378,resulting in a maximum compensation rate of $252, and, fitwe number of hours of the normal full-time working day and the
permanenpartial disability for injuries occurring on or after Janunumberof days of the normal full-time workweek shall the
ary 1, 2007, not more than $393, resulting in a maximum-cothoursand the days in similar service in the same or similar nensea
pensatiorrate of $262. Between such limits the averagekly sonalemployment. Seasonal employment shall mean employ
earningsshall be determined as follows: mentthat can be conducted only during certain tiofethe year

(@) 1. Daily earnings shall mean the daily earnings of ti@din no event shall employment be considered seasonal if it
employeeat the time of the injury in the employment in which th@xtendsduring a period of more than fourteen weeks within a cal
employeeawas then engaged. In determining daily earnings undéidaryear
this subdivision, any hours worked beyathe normal full-time (c) In the case of persons performing service without fixed
working day as establishedly the employerwhether compen earningsor where normal full-time days or weeks are not main
satedatthe employee regular rate of pay or at an increased ratainedby the employer in the employment in which the employee
of pay shall not be considered. worked when injured, or where, fotherreason, earnings cannot

2. a. In this subdivision, “part time for the day” means Satupe determined under the methods prescribed byaar (b), the
day half days and any other day during which an employee wogi@ningsof the injured person shall, for the purpose of calculating
lessthan the normal full-time working houestablished by the compensatiompayable under this chaptée taken to be the usual
employer. going earnings paid for similaservices on a normal full-time

b. If at the time of thénjury the employee is working part timebPasisin the same or similar employment in which earnings can be
for the day the employee’ daily earnings shall be arrived at byleterminedunder the methods set out in.g@j or (b).
dividing the amount received, or be received by the employee (d) Except in situations where pér) applies, average weekly
for such part—time service for the ¢glay the number of hours andearningsshall in no case be less than actual average weekly earn
fractional hours of the part-time service, and multiplying theings of the employee for the 52 calendar weeks before his or her
resultby the number of hours of the normal full-time working dainjury within which the employee has been employed in the busi
establishedy the employer for the employment involved. ness,in the kind of employment and for the employerwidrom

3. The average weekly earnings shall be arrived at by-muliie employee worked when injured. Calendar weeks within
p|y|ng the emp|0ye8’ hour|y earnings by the hours in the normawh|ch no WOI‘k _WaS)el’fOI’med Shal'l not be ConSIdered Under thIS
full-time workweek as established by the emplogeby multi ~ Paragraph. This paragraph appliesnly if the employee has
plying the employea’ daily earnings by the number of dayxl workedwithin a total of at Ieagt_6 calendar Weeks d.urlngsm:e
fractionaldays in thenormal full-time workweek as establishedcalendamweeks before his or hanjury in the business, in the kind
by theemployer at the time of the injury in the business operatioff employment and for the employer for whom the employee
of the employer for the particular employment in which th&orkedwhen injured. For purposes of this section, earnings for

employeewas engaged at the time of the employéejury, Part-timeservices performed for a laboganization pursuarto
whicheveris greater acollective bagaining agreement between the employertaat

qororganization shall be considered as part of the &atalings

4. It is presumed, unless rebutted by reasonably clear da . X
completedocumentation, that the normal full-time workweel! the preceding 52 calendar weeks, whether payment is made by

establishedy theemployer is 24 hours for a flight attendant, 561€ !abor oganization or the employer -
hoursfor a firefighter and not less than 40 houes any other ~ (€) Where any things of value are received in addition to mone
employee. If the employer has established a multi-week scheddy earnings as part of the wage contract, they shall be deemed
with regular hours alternating between weeks, the normal ful-part of earnings and computed at the value thereof to the
time workweek is the average numlwthours worked per week employee.
underthe multi-week schedule. (f) 1. Except as provided in suldd, average weekly earnings

(am) In the case aiin employee who is a member of a regulamay not be lesshan 24 times the normal hourly earnings at the
ly-scheduledtlass ofpart-time employees, average weekly earriime of injury.
ings shall be arrived at by the method prescribghirga), except 2. The weekly temporary disability beneffts a part-time
thatthe number of hours of the normal working day anchthe  employeewho restricts his or her availability in the lalmoarket
berof hours and days of the normal workweek shall be the hotsspart-time work and is not employed elsewhere may not exceed
anddays established by the employer for that cl#ssemployee the average weekly wages of the part-time employment.
is a member of a regularly-scheduled class of part-¢imgloy (g) If an employee isinder 27 years of age, the emplogee’
eesif all of the following conditions are met: averageveekly earnings on which to compulte benefits accru

1. The employee is a member of a class of employfess ing for permanent disability or death shall determined on the

doesthe same type of work at the satoeation and, in the case basisof the earnings that the employee, if not disabled, probably
of an employee in the service of the state, is employed in the savgild earn after attaining the age of 27 years. Unless otherwise
office, department, independent agenewthority institution, establishedthe projected earnings determined under this-para
associationsociety or other body in state governmentibthe graphshall betaken as equivalent to the amount upon which maxi
departmentdetermines appropriate, in the same subunit of aftumweekly indemnity is payable.

office, department, independent aggneyithority institution, (2) Theaverage annual earnings when referred to in this-chap
associationsociety or other body in state government. ter shall consist of 50 times the employeaterage weekly earn
2. The minimum and maximum weekly hours regularlhgs. Subject to the maximum limitation, average annual earnings
scheduledy the employer for the members of the class during tBgall in no case be taken at less than the actual earnings of the
13 weeks immediately preceding the date of the injay by no  employeein the year immediately preceding the employee’
morethan 5 hours. Subject to this requirement, the membersigjtiry in the kind of employment in which the employee worked
the class do not need to work the same days or the same shifittfie time of injury
be considered members of a regularly-scheduled class of part—(3) The weekly wage loss referred to in this chapesept
time employees. . unders. 102.60 (6) shall be such percentage of the average
3. At least 10% of the employerworkforce doing the same weekly earnings of the injured employee computed according to
type of work are members of the class. the provisions of thisection, as shall fairly represent the prepor
4. The class consists of more than one employee. tionateextent of the impairment of the employeearning capac

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.11(1)(f)2.
https://docs.legis.wisconsin.gov/document/statutes/2005/102.60(6)

102.11 WORKER’S COMPENSATION Updated 05-06Wis. Stats. Database 10

ity in the employment in which the employee wasking at the ablebasis to believe that a violation 084.3.395has occurred, the
time of the injury and other suitable employments, the same to Hepartmenshallrefer the results of the investigation to the district
fixed as of the time of the injurut to be determined in view of attorneyof the county in which the alleged violation occurred for
the nature and extent of the injury prosecution.

History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781981 History: 1993 a. 812001 a. 37
€. 921983 a. 981985 a. 831987 a. 1791989 a.64; 1991 a. 851993 a. 81492

1995 a. 17: 1997 a. 38253 2001 a. 37107, 2005 a. 172 L - . ;
Cross Refeence. See also HWD 8051 Wis. adm. code. 102.13 Examination; competent witnesses; exclusion

It was reasonable for the commission to determine that health insurance premi@ih&vidence; autopsy . (1) (a) Except as provided in su#),
werenot “things of value (that) are received in addition to monetary earnings” undghenevercompensation is claimed by an employee, the employee
sub.(1) (e). Theuer.LIRC, 2001 WI 26242 Wis. 2d 29624 N.w2d 110,00-1085 shall, upon the written request of the emploweemployer or
worker’s compensation insuresubmit to reasonable examina

102.12 Notice of injury , exception, laches. No claim for .. e . X . ,

- o T tions by physicians, chiropractors, psychologists, dentists, physi
compensatiomay be maintained unless, within 30 days after the, 1 asqistants, advanced practice nurse prescribers, or podiatrists
occurrenceof the injury or within 30 daysfter the employee

4 o providedand paid for byhe employer or insureNo employee
knew or ought to have known timature of his or her disability and\, g\,pmits to an examination under this paragraph is a patient
its relation to the employment, actual notice was received by %{Pthe examining physician, chiropract@sychologist, dentist,
employeror by an diicer, manager or designateelpresentative 1, qicianassistant, advanced practice nurse prescob@odia
of an employer If no representative has been designated by ppg t for any purpose other than for the purposéringing an
ersplacedin one or more conspicuous places, then notice receivedin ynder ch 655, unless the employee specifically requests
by any superioiis suficient. -Absence of notice does not bag,caimenfrom that physician, chiropractqesychologist, dentist,
recoveryif it is found that the employer was not misled thereby, qicianassistant, advanced practice nurse prescobgodia
Regardlessf whether notice was received, if no payment of-conmi ’

pensation,other than medical treatment or burial expense, is L . .
made,and no application is filed with the department within 2 (&M) When compensation is claimed for loss of earning eapac

yearsfrom the date of the injury or death, or from the date tHfY Under s102.44 (2jor (3), the employee shall, on the written
employeeor his or her dependent knew or ought to hawawn €quesof the employe&’ employer or insuresubmit to reason

the nature of the disability and its relation to the employment, t,ﬁ%leexalmmatlons by vocational expeptevided and paid for by
right to compensation therefor is barred, except that the right't§ €MPIOYyer or insurer

compensatioris not barred if the employer knew or should have () Anemployer or insurer who requests that an employee sub
known, within the 2-year period, that tieenployee had sustainedMit to reasonable examination under. gayor (am) shall tender

the injury on which the claim is based. Issuance of notice oft@the employee, before the examination, all necessary expenses
hearingon the departmerstown motion has the samdeet for including transportation expenses. The employee is entitled to
the purposes of this sectiasthe filing of an application. This havea physician, chiropractopsychologist, dentist, physician

sectiondoes not déct any claim barred under¥02.17 (4) assistant, advanced practice nurse prescridsepodiatristpro-
History: 1983 a. 98 vided by himself or herself present at the examination and to

receivea copy of all reports of the examination that are prepared
102.123 Statement of employee. If an employee provides by the examining physician, chiropragt@sychologist, podia
to the employer othe employes insurer a signed statement relaitrist, dentist, physician assistant, advanced practice nurse pre
ing to a claim focompensation by the employee, the employer 6€riber,or vocational experimmediately upon receipt of those
insurer shall provide acopy of the statement to the employe&eportsby theemployer or workes compensation insureiThe
within a reasonable time after the statement is made. If @mployees also entitled to have a translator provided by himself
employeror insurer uses a recording device to take a stateme@hherself present dhe examination if the employee hadidifity
from an employee relating to a claim for compensation by tis@eakingor understanding the English language. &mployeis
employeetheemployer or insureon the request of the employeedr insurets written request for examination shall notifye
or the employes' attorney or other authorized agent, shall redu€gnployeeof all of the following:
the statement to writing and provide a written copy of the entire 1. The proposed date, time, and place of the examination and
statemento the employee, attorneyr agent within a reasonabletheidentity and area of specialization of the examining physician,
time after the statement is taken. The employer or insurer stahiiropractoy psychologist, dentist, podiatrist, physicessistant,
also make the actual recording of the statement availabnasadvancecractice nurse prescriher vocational expert.
exhibitif a hearing on the claim is held. /@mployer or insurer 2. The procedure for changing the proposed date, time and
thatfails to provide an employee with a copfthe employes’  placeof the examination.
statemenas required by this section or that fails to make available 3 1he employee right to have his or her physician, chiro
asan exhibit the actuakcording of a statement recorded by g, tor nsychologistdentist, physician assistant, advanced-prac
recordingdevice as required by this section may not use that stfge nyrse prescribeor podiatrist present at the examination.
mentin any mannein connection with the employesetlaim for ) .

4. The employes&'right to receive a copy of all reports of the

COHQE)?;.]S?JCISZ' 37 examination that are prepared by the examining physiciam:
' ’ practor, psychologist, dentist, podiatrist, physician assistant,
advancedractice nurs@rescriberor vocational expert immedi

tion. If an insurer or self-insured employer has evidence thag¥!y upon receipt othese reports by the employer or wofker
claim is false or fraudulent in violation of 843.395and if the COMPensatiomsurer _ .
insurer or self-insured employer is satisfied that reporting the 5. The employes'right to have a translator provided by him
claim to the department will not impede its ability to defend theelfor herselforesent at the examination if the employee hdis dif
claim, the insurenor self-insured employer shall report the claingulty speaking or understanding the English language.

to the departmentThe department may require an insurer or self- (c) So long as the employee, after a written request of the
insuredemployer to investigate an allegedly false or frauduleetnployeror insurer which complies with p&b), refuses tsub
claim and may provide the insurer or self-insured empleygr mit to or in any wayobstructs the examination, the emplogee’
any records of the department relatingthat claim. An insurer right to begin or maintain any proceeding for the collection of
or self-insured employer that investigates a claim under this seompensations suspendeaxcept as provided in sul@). If the
tion shall report on the results of that investigation to the depagtmployeerefuses to submit to the examination after diredtipn
ment. Ifbased on the investigation the department has a reastvie department or an examinesr in any way obstructthe

102.125 Fraudulent claims reporting and investiga -

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1997/253
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2001/107
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.51
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%2029
https://docs.legis.wisconsin.gov/document/courts/624%20N.W.2d%20110
https://docs.legis.wisconsin.gov/document/courts/00-1085
https://docs.legis.wisconsin.gov/document/statutes/2005/102.17(4)
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/statutes/2005/943.395
https://docs.legis.wisconsin.gov/document/statutes/2005/943.395
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/statutes/2005/102.13(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/ch.%20655
https://docs.legis.wisconsin.gov/document/statutes/2005/102.44(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.44(3)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.13(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.13(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.13(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.13(4)

11 Updated 05-06Wis. Stats. Database WORKER’S COMPENSATION 102.15

examinationthe employes'right to thewveekly indemnity which A treating practitionermay chage a reasonable fee for the

accruesand becomes payable during the period of that refusalammpletionof the final report, but may ne¢quire prepayment of

obstruction,is barred, except as provided in s(#. thatfee. An insurer or self-insured employer that disputes the rea
(d) Subject to pafe): sonablenessf a fee chayed for the completion of reatment

1. Any physician, chiropractppsychologist, dentist, podia practitioner’sfinal report may submit that dispute to the depart

trist, physician assistant, advanced practice nurse presasiberMentfor resolution under £02.16 (2) _
vocationalexpert who is present at any examination unde¢gar _ (3) If 2 or more physicians, chiropractors, psychologists; den

or (am) may be required to testify as to the results of the examirigts Or podiatrists disagree as to tetent of an injured empley
tion. ee’'stemporary disabilitythe end of an employaehealing period,

2. Any physician, chiropractppsychologist, dentist, physi 2D employees ability to return to work at suitable available
cian assis)';apnt,y advanced pFr)actié)ep n):Jrse pgqrescrmqrodizftrigt employmenr the necessity for further treatment or for a particu
who attended a works compensation claimant for any conditiofd! tyPe of treatment, the department may appoint another-physi
or complaint reasonablselated to the condition for which the €ian: chiropractoy psychologist, dentist or podiatrist ésamine
claimantclaims compensation may be required to tedtdfore the €émployee and render an opinion as soon as possitie.
the department when the department so directs departmenshall promptly notifythe parties of this appointment.

) . NN If the employee has not returned to work, payment for temporary

3. Notwithstanding any statutory provisions except @ isapility shallcontinue until the department receives the opinion.
any physician, chiropractorpsychologist, dentist, physicianThe employer or its insurance carrier or both shall pay for the
assistantadvanced practiceurse prescribeor podiatrist attend g2 minationand opinion. The employer or insurance carrier or
ing a workefs compensation claimant for any condition or €omy i shall receive appropriate credtir any overpayment to the
plaint reasonably related to the condition for which ¢re@mant employeedetermined by the department after receipt obfie-
claims compensation majurnish to the employee, employer

, e ! Y~ jon.

wocriker S com;laerjsatlon insureor the del;)artment information (4) The rights of employees to beginmaintainproceedings
an ;ep_lc_)rr]ts tr N ?tlve to afcompehnse_m_o ne e::m hol for the collection of compensation and to receive weekly indemni

__ 4. The testimony of any physician, chiropracfesychole  jjegwhich accrue and become payable shall not be suspended or
gist, dentist, physician assistant, advangeectice nurse pré n,prequnder sub(1) when an employee refuses to submit to a
scriber,or podiatrist who is licensed to practice where he or SBgy sicalexamination, upon the request of the employer or work
residesor practices in angtate and the testimony of any vecagps compensation insurer or at the direction of the department or
tlong! expert maybe received in evidence in compensation proy, examiner which wouldrequire the employee to travel a-dis
ceedings.

. ) tanceof 100 miles or more from his or her place of residence,
(e) No person may testify on the issue of the reasonablenggfessthe employee has claimed compensation for treatment
of the fees of a licensed health care professional unless the pefgsii a practitioner whose fide is locatedLO0 miles or more from
is licensed to practice treame health care profession as the preghe employees place of residence or thepartment or examiner
fessionawhose fees are the subject of the testimdFyis para  determineghat anyother circumstances warrant the examination.
graphdoes not apply to thiee dispute resolution process undeff the employee has claimed compensatiortrigstment from a
s.102.16 (2) practitionerwhose diice is located 100 miles or more fratime
(f) If anemployee claims compensation undet@2.81 (1) employee’splace of residence, the employer or insurer may
the department may requitbe employee to submit to physical orequest, or the department or an examiner may direct, the
vocationalexaminations under this subsection. employeeto submit to a physical examination in the andeere

(2) (a) An employee who reports an injury alleged to béeemployees treatment practitioner is located.
work-relatedbr files an application for hearing waives any physi (5) Thedepartment magefuse to receive testimony as to-con
cian—patientpsychologist—patient or chiropractor—patient prividitions determined from an autopsy if it appears that the party
legewith respect to any condition or complaint reasonably relateffering the testimony had procured the autopsy and had failed to
to the condition for which the employee claims compensatiomakereasonable &frt to notify at least one party in adverse inter
Notwithstandingss.51.30and146.82andany other lawany phy estor the department at least 12 hours beforeattiepsy of the
sician, chiropractor psychologist, dentist, podiatrist, physiciartime and place it would be performed, or that the autopsy was per
assistantadvanced practice nurse prescrjtherspital, or health formedby or at the direction of the coroner or medical examiner
careprovider shall, within aeasonable time after written requesor at the direction of the district attorney for purposetsauthe
by the employee, employeworkers compensation insuteor rizedby ch.979. The department may withhold findings until an
departmentor its representative, provide that person with argutopsyis held in accordance with its directions.
information or written material reasonably related to any injurg History: 1973 c. 272282, 1975 c. 1471977 c. 291979 c. 102.236 (3) 1979

; : ; 278 1981 c. 921983 a. 98279 1985 a. 831987 a. 1791989 a. 64359, 1991
for which the employee claims compensation. & 851993 a. 811097 a. 382003 a. 1442005 a, 172

(b) A physician, chiropractppodiatrist, psychologist, dentist,
physicianassistant, advanced practice nurse prescfilospital, 102.14 Jurisdiction of department; advisory commit -
or health service provider shall furnish a legible, certified dupliee. (1) This chapter shall be administered by the department.
cateof the written material requested under. (@rupon payment (2) The council on workels compensation shall advise the
of the actual costs of preparirtge certified duplicate, not to yepartment in carrying out the purposes of this chapBerch
exceedhegreater of 45 cents per page or $7.50 per request, ncil shall submit its recommendations with respectriend
the actual costs of postage. Apgrson who refuses to providementsto this chapter to each regular session of the legislature and
certified duplicates of written material in the persooustody that gpg| report its views upon any pending bill relatbagthis chapter
is requestedinderpar (a) shall be liable for reasonable and necegy, the proper legislative committee. At the request of the chairper
sarycosts and, notwithstanding&l4.04 (1) reasonable attorney sonsof the senate and assembly committees on,|#wedepart
feesincurred in enforcing the requesteright to the duplicates entshall schedule a meeting of the council with the members of
underpar (). the senate and assembly committees on labor to reviewliand

(c) Ifan injured employee hasperiod of temporary disability cussmatters of legislative concern arising under this chapter
that exceeds 3 weeks or a permanent disability or ifiriheed History: 1975 c. 14%.54; 1979 c. 278
employeehas undegyone sugery to treat his oher injury other
than suigery to correct a hernia, the department may by rutB02.15 Rules of procedure; transcripts. (1) Subjectto
require theinsureror self-insured employer to submit to thehis chapterthe department may adopt its own rules of procedure
department final report of the employeetreating practitioner andmay change the same from time to time.
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(2) Thedepartment may provide by rule the conditions under (am) A health service provider and an insurer or self-insured
which transcripts of testimony and proceedings shall be furnisheshployerthat are parties to a fee dispute under this subsection are
(3) All testimony at any hearing held under this chapter shBpundby the departmergt'determination undéhis subsection on
be taken down by a stenographic reparesrcept that in case of thereasonableness of the disputed feggss that determination
an emegency as determined by the examiner conducting tti& setaside on judicial review as provided in.§8r A health ser
hearing,testimony may be recorded by a recording machine. Vice provider and an insurer or self-insured employer that are par

History: 1977 c. 4181989 a. 64 tiesto a fee dispute under sytim) (a)are bound by the depart
Cross Refeence: See also ctDWD 80, Wis. adm. code. ment'sdetermination under suflm) (a)on the reasonableness of
o . o thedisputed fee, unless that determination is set aside or modified
102.16 Submission of disputes, contributions by by the department under sufl). An insurer or self-insured

employees. (1) Any controversy concerning compensat@n employerthat is a party to a fee dispute undet@2.17and a
aviolation of sub.(3), including controversies in which the statehealthservice provider are bound by the departnsetiétermina
may be a partyshall be submitted to the department in the manngsn under s102.18 (1) (bpn the reasonableness of the disputed
andwith the efect provided inthis chapter Every compromise fee, unless that determination is set aside, reversed, or modified
of any claim for compensation may be reviewed and set asigg.the department under&02.18 (3)or by the commission under
modified or confirmed by the department within one year from the 102.18 (3)or (4) or is set aside on judicial review under s.
datethe compromise is filed with the department, or from the dafgo 23
anaward has been entered, based thereon, or the depamenent ) A insurer or self-insured employer that disputes the rea
take;tlat action upon application m?del V‘{'.th'n ofne ¥$M|esstt|1ﬁ sor(la)blenessf a fee chayed by ahealt% syervice prO\E)ider or the
word ‘compromise’ appears 1a stipuiation ot settiement, the partmentinder sub(1m) (a)or s.102.18 (1) (bg)L. shall pre
%etrsi)etng%r::sehdalleggé;?teaiegpg)\?%s dc?nrl]g;olrglsa)z%dag{girgflak’ e reasonable notice to the health service provider that the fee
. : is being disputed. After receiving reasonable notice under this
whetheran award is made. The emplayi@surer or dependent paragrgph (?r undesub. (1m) (a)orgs.102.18 (1) (bg) 1that a

under s102.51 (5)shall have equal rights with the employee : : : : : .
- ; . ; ealthservice fee is being disputed, a health service provider may
rr;aevrireﬁlsx cge%t(i:gr:nf?l:sc:jm\:\z?hC;Lgjrg)grttkr‘r?ér?ttlﬁﬁ?t(lj%g:rft;eet;lt ot collect the disputed fee from, or bring an action for collection
: ; . - . of the disputed fee against, theployee who received the ser
:)n;}[/igset asidehe award or otherwise determine the rights of “\ﬁcesfor which the fee was chged.

CrossReference: See also DWD 80.03 Wis. adm. code. ~ (c) After a fee dispute is submitted to the department, the
(Im) (a) If an insurer or self-insured employer concedes Bysureror self-insured employer thita party to the dispute shall
compromiseunder sub(1) or stipulation under £02.18 (1) (a) rovideto the department information on that fee and information
thatthe insurer or self-insured employetiable under this chap ©On fees chaged by other health service providers for comparable
ter for any health services provided to an injured employee by@fvices. The insurer or self-insured employer shall obtain the

healthservice providerbut disputes the reasonableness of the féormationon comparable fees from a database theiisfied
chargedby the health service providethe department may PY the department under p&n). Except as provided in pge)
includein its order confirming the compromise stipulation a 1- if the insurer or self-insured employer does provide the
determinatioras to the reasonableness of the fee or the departniBfgfmationrequired under this paragraghe department shall
may notify or direct the insurer or self-insurethployer to notify determinethat the disputed fee is reasonable and order that it be

the health service provider under si®) (b)that the reasonable paid. If the insurer or self-insured employer provides the-infor

nessof the fee is in dispute. mation required under this paragraph, the department shall use
(b) If an insurer or self-insured employer concedes byLCOItlpatinformation to determine the reasonableness of the disputed
ee.

promiseunder sub(1) or stipulation undes.102.18 (1) (athat . . .
theinsureror self-insured employer is liable under this chapter for (d) The department shall analyze the information provided to
any treatment provided to an injuredhployee by a health servicethe department under pgc) according to theriteria provided in
provider, but disputes the necessity of the treatment, the depdfiS paragraph to determine the reasonableness of the disputed fee.
mentmayinclude in its order confirming the compromise or stipu! € department shall determine that a disputed feeasonable
lation a determination as to the necessity of the treatment or gfidorder that the disputed fee be paid if that fee is at or below the
departmentmay notify or direct the insurer or self-insuredmeanfee for the health service procedure for which the disputed
employerto notify, the health service provider under s@@m) (b) fee was chajed, plus 1.4 standard deviations from that mean, as
thatthe necessity of the treatment is in dispute. The departm@f@wnby data from a database that is certified by the department
shall apply the standards promulgated under €Btn) (g)in Underpar (h). The department shall determine that a disputed fee
determiningnecessity of treatment under this paragraph. In cagggnreasonable and order that a reasonable fee be paid if-the dis
in which no standards promulgated under §2im) (g)apply the Putedfee is above the mean fee for the health service procedure
departmenshall find the facts regarding necessity of treatmenfor which the disputedee was chaed, plus 1.4 standard devi
(2) (a) Except as provided in this paragraph, the departméWPnSfrom that mean, as shown by data from a database that is

hasjurisdiction under this subsection, sgtm) (a) and $102.17 certified by the department under p@r), unless the health service

to resolve a dispute between a health service provider andpéﬂviderproves to the satisfaction of the department that a higher

insureror self-insured employer over the reasonableogadee (€€ IS justified because the service provided in the disputed case
chargedby the health service provider foealth services pro was more dificult or more complicated to provide than in the
videdto an injured employee who claims benefits under this—chébsualcase' . . . .

ter. A health service provider may not submit a fee dispute to the(€) 1. Subject to sub@., if an insurer or self-insured employer
departmentunder this subsectiobefore all treatment by the thatdisputes the reasonableness of a feegelubby a health ser
healthservice provider of the employséhjury has ended if the Vice provider cannot provide information on fees deairby other
amountin controversywhether based on a single aeor a com health service providers feaomparable services because the-data
binationof chages for one or more days of service, is less th&@seto which the insurer or self-insurethployer subscribes is
$25. After all treatment by a health service provider of an emplojotable to provide accurate information for the health service pro
ee'sinjury has ended, the healibrvice provider may submit anycedure at issue, the department may use any other information that
feedispute to the department, regardiethe amount in contro ~ the department considers to be reliabied relevant to the dis
versy The department shall deny payment of a health service fééedfee to determine the reasonableness of the dlSpUted fee.
thatthe department determines under this subsection(Bu. 2. Notwithstanding subd.., the department may use only a
(a), or s.102.18 (1) (bXo be unreasonable. hospitalradiology database that has been certifigthe depart
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mentunder par(h) to determine the reasonableness of a hospitiisputedireatment against, themployee who received the treat
feefor radiology services. ment.

() Within 30 days after a determination under this subsection, (c) Before determiningnderthis subsection the necessity of
the department may set aside, reversanodify the determina treatmentprovided for an injured employee who claims benefits
tion for any reason that the department considericient. underthis chapterthe department shall obtain a written opinion
Within 60 days after a determination under this subsedii@n, onthe necessityf the treatment in dispute from an expert selected
departmentn_ay set aside, reverse, or modify t_he determination g the departmentBefore determining under suim) (b)or s.
groundsof mistake. A health service providemsureror self~ 102,18 (1) (bg) 2.the necessityf treatment provided for an
insured employer that is aggrieved by a determination of thgjyred employee who claims benefits under ttiimpter the
departmentinder this subsection may seek judicial review of thﬁbpartmenmay but is not required to, obtain such an expert-opin
determinatiorin the same manner thebmpensation claims arejon o qualify as an expert, a person must be licensed to practice

reviewedunder s102.23 , the same health care professias the individual health service
(9) Section102.13 (1) (eHoesnot apply to the fee dispute reso providerwhose treatment is under review and must either be per
lution process under this subsection. forming services fomn impartial health care services reviegesr

(h) The department shall promulgate rules establishing proecgzationor be a member of an independent panel of experts estab
duresand requirements for the fee dispute resolufioocess lished by the department undepar (f). The standards
under this subsection, including rules specifying the standarggomulgatecunder par(g) shall be applied by an expert in rerder
thathealth service fee databases must meet for certification unigey an opinion ago necessity of treatment under this paragraph
this paragraph. Using those standards,diygartment shall cer andby the department in determining necessity of treatment under
tify databases of the health service feeswhrbus health service this paragraph. In cases in which no standards promulgated under
providerschage. In certifying databases under this paragrapkub.(2m) (g)apply the departmersthall find the facts regarding
the department shall certifgt least one database of hospital feasecessityof treatment. The department shall adopt the written
for radiology services, including diagnostic aimterventional pinjon of the expert as the departmenitietermination on the
radiology,diagnostic ultrasound and nuclear medicine. issuescovered in the written opinion, unless the health service

CrossReference: See also DWD 80.72 Wis. adm. code. rovideror the insurer or self-insured employer present eledr

(2m) (&) Except as provided in this paragraph, the departme,incingwritten evidence that the exparbpinion is in error

hasjurisdiction under this subsection, sgbm) (b) and s102.17 ar(d) The department may clyara party to a dispute over the

to resolve a dispute between a health service provider and itvof ded f miured | h
insureror self-insured employever the necessity of treatment'€CeSSItyol treatment provided for amjured employee who

providedfor an injured employee who clairbenefits under this claimsbenefits under this chapter for the full cost of obtaining the
chapter. A health service provider mat submit a dispute over Written opinion of the expert under pgr). The department shall
necessityof treatment to the department under this subsecti§argethe insurer or self-insured employer for the full cost of
beforeall treatment by the health service provider of the emplogbtainingthe written opinion of the expert for the first dispute that
ee’sinjury has ended if the amountdontroversywhether based 2 particular individual health service provider involved in,
on a single chaye or a combination of chges for one or more unlessthe department determines that the individual health ser
daysof service, is less than $25. After all treatment by a healti¢e providers position in the disputis frivolous or based on
serviceproviderof an employes'injury has ended, the health-serfraudulentrepresentations. In a subsequent dispute invothiag
vice provider may submit any dispute over necessityestment sameindividual health service providethe department shall
to the department, regardless of the amount in contravdilsg chargethe losing party to the dispute for the full cost of obtaining
departmenshall deny payment for any treatment thatdbpart  the written opinion of the expert.
mentdetermines under this subsection, glim) (b) or s.102.18 (e) Within 30 days after a determination under this subsection,
(1) (b) to be unnecessary the department may set aside, reversanodify the determina
(am) A health service provider and an insurer or self-insurg@n for any reason that the department consideificient.
employerthat are parties to a dispute under this subseotien Within 60 days after a determination under this subsediien,
the necessity of treatment abeund by the departmestteter departmentnay set aside, reverse, or modify the determination on
minationunder this subsection on the necessity of that treatm@‘rbundsof mistake. A health service provigémsurer or self-
u_nlessthat determination is set aside_ on judicial_review as prisured employer that is aggrieved by a determination of the
videdin par (e). A health service provider and an insuresef-  departmentinder this subsection may seek judicial review of that
insuredemployer that are parties to a dispute under(@ub) (b) ~ determinationin the same manner theompensation claims are
over the necessity of treatment are bound by the deparsnepgyiewedunder s102.23
seermiatenyier Sub1) (0)on e ecesety of HaL TSty he deparment may conat vt an mparta e
departmentnder sub(1). An insurer or self-insured employer>°'VICESTEVIEW oganizalion o providene expert opinions
requiredunder par(c), or establish panel of experts to provide

thatis a party to a dispute underl€2.17overthe necessity of L :
treatmentand a health service provider are bound by the depdRCS€0Pinions, or both. If the department establishes a panel of
expertsto provide the expert opinions required under (@arthe

ment'sdetermination under 402.18 (1)(b) on the necessity of h b £ th b ble f
thattreatment, unless that determination is set aside, reversed&@partmenmay pay the members of that paaeeasonable fee,

modified by the department underl€2.18 (3)or by the commis PluSactual and necessary expenses, for their services.
sionunder $102.18 (3)or (4) or is set aside on judicial review (g) The department shall promulgate rules establishing proce
unders.102.23 duresand requirements for the necessity of treatment dispute reso
(b) An insurer or self-insured employer that disputes lution process under this subsection, including rules settiag
necessityof treatment provided by a health service providenher feesunder par(f) and rules establishing standards for determining
departmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pre the necessity of treatment provided to an injured employee. The
vide reasonable notice to the health service provider that thdesestablishing thosstandards shall, to the greatest extert pos
necessityof that treatment is being disputed. After receiving re&ible, be consistent with Minnesota rules 5221.6010 to
sonablenotice under this paragraph or under am) (b)or s. 5221.8900,as amended to January2D06. Before the depart
102.18(1) (bg) 2.that the necessity of treatment is being disputegient may amend theules establishing those standards, the
a health service provider may not collect a fee for that disputddpartmenshall establish an advisory committee und@23.13
treatmentrom, or bring an action for collection of the fee for thatomposedf health care providers providing treatment under s.
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102.42to advise thelepartment and the council on worlsetom  tion of the dispute or controversyAfter this conference the
pensatioron amending those rules. departmentmay issue an order requiring disclosure or exchange

CrossReference: See also DWD 80.73 Wis. adm. code. of any information or written material which it considers material

(3) No employer subject to this chapter may solicit, receive tw thetimely and orderly disposition of the dispute or controversy

collect any money from an employee or any other person or médike party failsto disclose or exchange within the time stated in the
any deduction from their wages, either directly or indiredily  order, the department may issue an ordamissing the claim
the purpose of dischging any liability under this chapter or without prejudice or excluding evidence or testimony relating to
recoveringpremiums paid on eontract described underl92.31 theinformation or written material. Thi#epartment shall provide
(1) (&), nor mayany such employer sell to an employee or otheachparty with a copy of any order

person.or solicit or require the employee or other person te pur (¢) Any party shall have the right to be present athegyring,
chasemedical, chiropractic, podiatric, psychological, dental gp person or by attorney or any other agent, and to present such tes
hospitaltickets orcontracts for medical, sgical, hospital or other timony as may be pertinent to the controversy before the depart
healthcare treatment whicts required to be furnished by thatment."No person, firm, or corporation, other than an attorney at
employer. law who is licensed to practice law in the state, may appear on
(4) The department has jurisdiction to pa®s any question behalfof anyparty in interest before the department or any mem
arisingout of sub(3) and has jurisdiction to order the employeberor employee ofhe department assigned to conduct any-hear
to reimburse an employee or other person for any sum dedudtey] investigation, or inquiry relative to a claim for compensation
from wages or paid by him or her in violation of that subsectioor benefits under this chaptemnless the person is 18 years of age
In addition to the penalty provided $1102.85 (1) any employer or older, does not havan arrest or conviction record, subject to
violating sub.(3) shall be liable to an injured employee for the reas.111.321 111.322and111.335 is otherwise qualified, arfohs
sonablevalue of the necessary services rendesdtiat employee obtainedfrom the department a license with authorization to
pursuant to any arrangement made in violation of@lwithout appearin matters or proceedings before the department. Except
regardto that employes’actual disbursements for the same. asprovided under pargcm) and(cr), the license shall be issued
(5) Exceptas provided in s102.28 (3) no agreement by an by the department under rules promulgated by the department.
employeeto waive the right to compensation is valid. The department shall maintain its ofice a current list of persons
History: 1975 c. 147200, 1977 c. 1951981 c. 92314 1983 a. 981985 a. 83 t0 whom licenses have been issued. Any license may be sus
%g?;gog‘; 1?22112%0855;953 & 811995 a. 17,1997 & 381999 a. 14185 2001a.  pendedor revoked by the department for fraud or serious miscon
lI'hecontinui'ng obligation to compensate an employee for work related medi%lleton the part ofan agent'. any license may be denied, sus_pended,
expensesinder s. 102.42 does not allagency review of compromise agreementdionrenewedor otherwise withheld by the department for failure
afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee inq@pay court—ordered payments as providegan(cm) on the part
T;é’ggﬁ‘_"ﬁ‘ggf‘fgggé%’fgg&'mSChe”kOSk' VHIRC, 208 Ws. 20 109552 NW2d of an agent, and any license may be denied or revoked if the
An appeal under sub. (2m) (e) of a department determination may be served uel@partmendf revenue certifies under#3.0301that theapplicant
s.102.23 (1) (b) on thdepartment or the commission. McDonougbWD, 227 or licensee is liable for delinquent taxeBefore suspending or
Wis. 2d 271 595 N.W2d 686(1999),97-3711 revokingthe license ofthe agent on the grounds of fraud or-mis
conduct,thedepartment shall give notice in writing to the agent
of thechages of fraud or misconduct and shall give the agent full
pportunityto be heard in relation to those ajes. Indenying,

102.17 Procedure; notice of hearing; witnesses, con
tempt; testimony , medical examination. (1) (a) Upon the
filing with the department by any party in interest of any applic spendingrestricting, refusingo renewor otherwise withhold

tion in writing statingthe general nature of any claim as to whic . . = )
any dispute orcontroversy may have arisen, it shall mail a cop .éa license for failure tpay court-ordered payments as-pro

o R . edin par (cm), the department shall follow the procedure-pro
of such application to all other parties in interest and the insura ) . ;
carriershall be deemed a party in interest. The departmamt {: edin a memorandum of understanding entered into usder

bring in additional parties by service afcopy of the application. jv?s.giﬁsThegcgnse andkce(;tlfé)ca_te ]?f aut?on%gtsll,fqnless other
Thedepartment shall cause noticehefring on the application to V'S SUSPEnded or revoked, be In force fromdate of issuance
be given to each party interested, by sergtesuch notice on the until the June 30 following the date of issuance and bey
interestecharty personally or by mailing a copy to the interestef:eme\’veoﬁyllthe d_epartr?r:ansfromgtbn}e”tlmg, b;ﬁ each renewic:h
party’slast-known address at least 10 days before such hear .nsesd_a expire on the June ofiowing the issuance of the
In case garty in interest is located without the state, and has ewedicense. . .

post-officeaddress within this statéhe copy of the application  (C9) 1. Except as provided in suldtin,, the department shall
and copies of all notices shall be filed with the department &gquireeach applicant for a license under. f@rwho is an indi
financialinstitutions and shall also be sentrigistered or certi Vidualto provide the department with the applicaistcial secu
fied mail to the last-known post-fafe address of such party rity number.and shalll require each appllcant for a Ilcense. under
Suchfiling and mailing shall constitute digient service, with the Par.(c) who is not an individual to provide the department with the
sameeffect as if served upon a party located within this state. TABPlicants federal employer identification numpeseninitially
hearing may be adjourned in the discretion of the department, &R@lyingfor or applying to renew the license.

hearingamay be held at such places as the departdemignates, 2. If an applicant who is an individual fails to provithe
within or without the state. The department may also arrangeafaplicant’ssocial security number to the department or if an appli
havehearing held by the commissionfioér or tribunal having cantwho is not an individual fails to provide the applicariéd
authority to hear cases arising under the woskesmpensation eralemployer identification number to the department, the depart
law of anyother state, of the District of Columbia, or of any terrimentmay not issue or renew a license under(pato or forthe
tory of the United States, tHestimony and proceedings at anyapplicantunless the applicant is amdividual who does not have
suchhearing to be reported to the department and fakeof the a social security number arttle applicant submits a statement
recordin the case. Any evidence so taken shall be subject te relmadeor subscribed under oath ofiahation as requiredinder

tal upon final hearing before the department. subd.2m.

(b) In any dispute or controversy pending before the depart 2m. If an applicant who is an individual does not have a social
ment,the department may direct the parties to appear beforesaeuritynumbey the applicant shall submit a statement made or
examinerfor a conference to consider the clarification of issuesubscribedunder oath or éfmation to the department that the
the joining of additional parties, the necessity or desirability afpplicantdoes not have a social security numbgre form of the
amendmentso the pleadings, the obtaining of admissions of fastatement shall be prescribed by the department. A license issued
or of documents, records, reports and bills which may avaiareliance upon a false statement submitted under this subdivision
unnecessarproof and such other matters as may aidigposi s invalid.
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3. The subunit of the department that obtains a social secustyparties in interest &ast 15 days before the date of the hearing,
numberor a federakmployer identification number under subdunlessthe department is satisfied that there is good cause for the
1. may not disclose the social security number or the federalilure to file the report.
employer identification number to any person except to the 4. A report or record described in suldd. 2., or 3. that is
departmentf revenue for the sole purpose of requesting cerificadmittedor received into evidence by the department constitutes

tions under s.73.03010r onthe request of the subunit of thesubstantiabvidence under $02.23 (6)as to the matter contained
departmenthat administers the child arghousal support pfo in the report or record.

gramunder s49.22 (2m) _ (e) The department mayith or without notice to any party
(cm) The department shall densuspendrestrict, refuse to causetestimony to be taken, an inspection of the premises where
renewor otherwise withhold a license under. ey for failure of  the injury occurred to be made, or the time books and payrolls of
the applicant or agent to pay court-ordered payments of childtae employer to be examined by any examiaed may direct any
family support, maintenance, birth expenses, medical expensesmiployeeclaiming compensation to be examirgda physician,
otherexpenses related to the supporaahild or former spouse chiropractor psychologist, dentist, or podiatrist. Ttestimony
or for failure of the applicant or agent to compafter appropriate so taken, and the results of any such inspection or examination,
notice,with a subpoena or warrant issusdthe department or a shallbe reported to the department for its consideration upon final
county child support agency under $9.53 (5)and related to hearing. All ex parte testimony taken by the department shall be
paternityor child support proceedings, as provided in a memora@ducecto writing and any party shall have opportunityrébut
dum of understanding entered into under8.857 Notwith-  thattestimony on final hearing.
standingpar (c), an action taken under thggragraph is subject () gections304.05and804.07shall not apply to proceedings
to review only as provideth the memorandum of understanding,nqerthis chapterexcept as to a witness:
enterednto under s49.857and not as provided in ch27.
(cr) The department shall deny an applicafamnthe issuance
or renewal of a license under p&), or revoke such &cense . . .
alreadyissued, if the department of revenue certifies under.s.t.z' Vthoﬂ']S arl]bou_t to go out of the state, not intending to return
73.0301that the applicant or licensee is liable figlinquent inime for .e ea.nng,' or .
taxes. Notwithstanding paxc), anaction taken under this para 3. Who is so sick, infirm or aged as to make it probable that
graphis subject to review only as provided under&0301 (5) the witness will not be able to attend the hearing; or
andnot as provided in cl227. 4. Who is a member of the legislature, if any committee of the
(d) 1. The contents of certified medical andgseal reports S@meor the house of which the witness is a memisen session,

by physicians, podiatrists, geons, dentists, psychologists, phyProvidedthe witness waives his or her privilege.
sicianassistants, advanced practice nymsscribers, and chiro  (9) Whenever the testimony presented at any hearing indicates
practorslicensed in and practicing in this stagmd of certified adispute or creates a doubt as to the extent or cause of disability
reportsby experts concerning loss of earning capacity usderor death, the department may direct that the injured employee be
102.44(2) and(3), presented by a parfgr compensation consti examined,that an autopsy be performed, or that an opinion be
tute prima facie evidence as to the matter containethase obtainedwithout examination or autopsyy or from an impartial,
reports,subject to any rules and limitations the department preompetenphysician, chiropractodentist, psychologist grodia
scribes. Certified reports of physicians, podiatrists,gaans, trist designated by the department who is not under contract with
dentists, psychologists, physician assistants, advanced practiferegularly employed by a compensation insurance carrier or
nurseprescribers, and chiropractors, wherever licensed and praelf-insurecemployer The expense dhe examination, autopsy
ticing, who have examined or treated the claimant, and of expe@sopinion shall be paid by the employeyrif the employee claims
if the practitioner oexpert consents to being subjected to crosgompensatiorunder s.102.81 from the uninsured employers
examinationalso constitute prima facie evidence as to the matféind. Thereport of the examination, autopsy opinion shall be
containedn those reports. Certified reports of physicians, podigransmittedn writing to the department and a copy of taport
trists, sugeons, psychologists, amthiropractors are admissibleshallbe furnished by the department to each paity shalhave
asevidence of theliagnosis, necessity of the treatment, and caudeopportunity to rebut such report on further hearing.
andextent of the disability Certified reports byloctors of den (h) The contents of certified reports of investigation, made by
tistry, physician assistantand advanced practice nurse prescritindustrial safety specialists who are employed, contracted, or
ersareadmissible as evidence of the diagnosis and necessitytiferwisesecured by thelepartment and available for cross—
treatmenbut not ofthe cause and extent of disabilikny physi  examination,served upon the parties 15 days prior to hearing,
cian, podiatrist,sugeon, dentist, psychologist, chiropraciuiny  shall constitute prima facie evidenes to matter contained in
sicianassistant, advanced practiugrse prescribeor expert who thosereports. A report described in this paragraph that is admitted
knowingly makes a false statementfat or opinion in such a cer or received into evidence by the department constitutes substan
tified report may be fined or imprisoned, or both, unde48.395 tial evidence under 402.23 (6)as to the matter contained in the

2. Therecord of a hospital or sanatorium in this state that i€port.
satisfactoryto the department, established by certificafejafit, (2) If the department shall have reason to believe that the pay
or testimony of the supervisingfufer of the hospital or sanito ment of compensation has not been made, it may on its own
rium, any other person having charofthe record, or a physician, motion give notice to the parties, in the manner provided for the
podiatrist, sugeon, dentist, psychologist, physician assistargerviceof an application, of #ime and place when a hearing will
advancedpractice nurse prescribeor chiropractor to be the beheld for the purpose of determining the facts. Such notice shall
recordof the patient in question, amdade in the regular coursecontaina statement of the mattertie considered. Thereafter all
of examination or treatment tie patient, constitutes prima facieother provisions governing proceedings on application shall
evidenceas to the matter contained in the record, to the extent thitachinsofar as the sanmay be applicable. When the depart
therecord is otherwise competent and relevant. mentschedules a hearirgn its own motion, the department does

3. The department mapy rule,establish the qualifications notbecome a party in interest and is not required to appear at the
of and the form used for certified reports submitted by expénts hearing.
provideinformation concerning loss of earning capacity under s. (2m) Any party including the department, may require any
102.44 (2)and(3). The department may not admit into evidencpersonto produce books, papers and records at the hearing-by per
a certified reporbf a practitioner or other expert or a record of aonalservice of a subpoena upon the person along with a tender
hospitalor sanatorium that was not filed with the department ad witness fees as provided in 844.67and885.06 Exceptas

1. Who is beyond reach tifie subpoena of the department;
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providedin sub.(2s), the subpoena shall be on a form provided kyeportsand of the names of the expert witnesses involved. Except
the department and shall give the name and address pathe asprovided in paKc), the department shall exclude from evidence
requestinghe subpoena. testimonyor certified reports fronexpert witnesses under p@)

(2s) A party’s attorney of record may issue a subpoena giferedby a party of interest in response to the party that raises the
compelthe attendance of a witness or fireduction of evidence. issueof loss of earning capacity if the respondpagty failed to
A subpoena issued by an attorney must be in substantially fgéify the department and the other parties of interest, at4Bast
sameform as provided in 805.07 (4)and must be served the ~ daysbefore the date of the hearing, of the pariytent to provide
mannerprovided in s805.07 (5) The attorney shall, at thiene ~ thetestimony or reports and of the nameshef expert witnesses
of issuance, send a copy of the subpoena to the appeal tribundh@!ved.
otherrepresentative dhe department responsible for conducting (c) Notwithstanding theoticedeadlines provided in pgb),
the proceeding. the department may receive in evidence testimony or certified
(3) Any person who shall willfully andinlawfully fail or ~reportsfrom expert witnesses under par) when the applicable
neglectto appear or to testify do produce books, papers andoticedeadline under pab) is not met if good cause is shown for
recordsas required, shall be fined not less thang@5more than thedelay in providing the notice required under. dayand if no
$100, or imprisoned in the county jail not longer than 30 dayBartyis prejudiced by the delay
Eachday such person shall so refuse or neglect shall constitute 8) Unless otherwise agreed to by all parties, an injured
separateffense. employeeshall file with the department and serve on all parties at
(4) Exceptas provided in this subsection, the right of affastl5 days before the date of the hearing an itemized statement

employeethe employes legal representative, ardependent to of all medical expenses and incidental compensation under s.
proceedunder this section shall not extend beya@dyears from 102.42claimed by the injured employee. The itemiseatement

the date of the injury odeath or from the date that compensatioighall include, if applicable, information relating to any travel
otherthan treatment dburial expenses, was last paid, or woul§XPensesncurred by the injured employee in obtaining treatment
havebeen last payable if no advancement were made, whichefi&iuding the injuredemployees destination, number of trips,
dateis latest. In the case of occupational disease; a traumagendtrip mileage and meal and lodging expenses. The depart
injury resulting in the loss or total impairment of a hand or any p&#Nt may notadmit into evidence any information relating to
of the rest othe arm proximal to the hand or of a foot or any paffedicalexpenses and incidental compensation unded3.42

of the rest of the leg proximal to the foot, any loss of vision, or i@elmedby an injured employee if the injuredhployee failed to

permanenbrain injury; or a traumatic injury causing the need fd#'€ With the department and serve on all parties at least 15 days
anartificial spinal disc or a total grartial knee or hip replacement eforethe date of the hearing an itemized statement of the medical

‘'expenses and incidental compensation undgdZ42claimed by

there shall be nstatuteof limitations, except that benefits or treat =”*F>" - ¢
mentexpense foan occupational disease becoming due after 1€ injured employeeunless the department is satisfied that there
Is good cause for the failure to file and serve the itemized- state

yearsfrom the date of injury or deatbr last payment of com
. . .. ﬁpent.
pensatiorshall be paid from the work injury supplemental bene History: 1971 c. 1481971 ¢, 21%.5: 1973 c. 150282 Sup. Ct, Orde7 Wis
fund under s102.65and in the manner providedsnl02.66and = 5q g5 774 (1975)1975 ¢.14755.20, 54; 1975 c. 199200, 1977 ¢. 29195 273
benefitsor treatment expense for a traumatic injury becoming dugr9 c. 2781981 c. 92314 1981 c. 31%.2202 1981 c. 3801981 c. 393.211;
i 5a. 831989 a. 64139 359 1991 a. 851993 a81, 492 1995 a. 27117, 1997
after 12 gears fr?mf that datbe Stna” be lpald zy the g_mptl)quter Gy 38 191,237, 1999 a. 92001 a. 372003 a. 1442005 a. 172
Insurer. Fayment o wage_s y the employer auring disabllity OF ¢ oss Refeence: See also ctDWD 80, Wis. adm. code.
absencdrom Work to obtain treatment S_h@ld& dt_aem_ed payment A plaintifi-employer was not deprived of any substantial due process rights by the
of compensation for the purpose of this section if the employpartmentsefusai to invoke its rule requiring inspection of the opposing parties’

) o ; medicalreports when the plaintihad ample notice of the natuséthe employes’
knew of the employes’ condition andts alleged relation to the ;=i\ “T66ce Fieisndne. v DILHR, 65 Ws. 2d 317222 N.W2d 600(1974)

employment. Underthe facts of the casa,refusal to grant an emploierequest for adjournment

(5) This section does not limit the time within which the Statﬁﬁ%g%'gl(gdx%grci%%%? Bituminous CasualtyaToll HR, 97 Wis. 2d 730295
may bnng anaction to recover the amounts specmed inee.49 Sub.(1) (d) does not create a presumption that evidence presented by phgting
(5) and102.59 siciansis correct. The statute enforces the idea that LIRC determines the weight to

(6) If an employee or dependent shall, at the time of inury ﬁeﬁ‘éggge(‘gfﬂm‘“fgggﬁj , Conradidt. Carmel Schoof]97 Ws. 2d 60539
atthe time the employezbr depender#’right accrues, be under "LiRC's authority under sub. (1) (a) to control its calendar and manage its internal
18years of age, the limitations of time within which the employ@é‘ai_rS nt_ECEfSS?]rily i_mplieAS the Pt;?/vemfﬁ‘tqlden%/ an applis&tmbrt]ion to Wig?draw artl

: [ ; applicationfor hearing. An appellarstfailure to appear at a hearing after a motion

pl’ dEpendem may flle appllcatlon O': procemﬂer this chapter to withdraw theapplication was denied was grounds for entry of a default judgment
if they would otherwise sooner expire, shall be extendethéo unders. 102.18 (1) (a). BaldwinlRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App.

earafter the employee or dependent attains the age of 18 ye&#3?),98-3090
y ploy p 9 Y In the absence déstimony in conflict with a claimastmedical experts, LIRC

If, within any part of the lastear of any such penod_ of I|m|tat|or_1, may reject the expert evidence if there is countervailing testimony raising legitimate
anemployee, the employeepersonal representative, or sufvivdoubt about the employeashjury. Kowalchuk vLIRC, 2000 WI App 85234 Ws.

i i ; i 3 610 N.W2d 122 99-1183

I?]g depegdent be |n5ﬁne o_r gn fal(.:tl\./e (.ju;‘y lllnbthe armgddforcegmas reasonable for LIRC to conclude that the statute of limitations under sub. (4)
the United States suc perioa o _|m|tat|e all be eXten_ ed 0 2 ¢ death benefits begins to run at the time of death, rather than the tinjierpf
yearsafter the date that the limitatiovould otherwise expire. The InternationalPaper Co. VLIRC, 2001 WI App 248248 Wis. 2d 348635 N.W2d
provision hereof with respect to persoos active duty in the 822‘ Oﬁ‘°¥26_ der WWsconsing worke o actowers. 68
armedforces of the United States shall apply anlyere no appli MLF;%;?Q”;gg;gF’Ve”/““ er VISconsins workers compensation act.oWers.

cablefederal statute is in fefct.

(7) (a) Except as provided in pdib), in a claim under s. 102.175 Apportionment of liability . (1) Ifit is established
102.44(2) and(3), testimony or certified reports of expert wit at the hearing that 2 or more accidental injuries, for each of which
nessesn loss of earning capacity may be received in evidenagarty to the proceedings is liable under this chaptere each
andconsidered with all other evidence to decide oaraployees  contributedto a physical or mental conditidar which benefits
actualloss of earning capacity would be otherwise due, liability for such benefits shall be appor

(b) Except as provided in p#c), the department shall excludetionedaccording to theroof of the relative contribution to dis
from evidence testimony or certified reports from expert wigbility resulting from the injury
nessesinder par(a) offered by the partyhat raises the issue of (2) If after a hearing or a prehearing conference the depart
lossof earning capacity if that party failedniotify the department mentdetermines that an injured employee is entitled to compensa
andthe other parties of interest, at least 60 days before the datgaf but that there remains in dispute only &ie of which of 2
the hearing, of the party’intent to provide the testimony oror more parties is liable for that compensation, the department
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may order one or more parties to pay compensation in an amouahceof malice or bad faith. The department may assess the pen
time and manner as determined by the department. If the depalty against the employgthe insurance carrier doth. Neither
mentlater determines that another party is liabledompensa the employer nor the insurance carrier is liatdeeimburse the
tion, the department shall order that other party to reimburse astherfor the penalty amount. Thiepartment mayy rule, define
partythat was ordered to pay compensation under this subsectationswhich demonstrate malice or bad faith.

History: 1979 c. 2781993 a. 81 (bw) If an insurera self-insured employer,df applicable, the
_— . uninsuredemployers fund pays compensation to an employee

102.18 Findings, orders and awards. (1) (a) All parties exceswf its liability and another insurer is liable for all or part of
shallbe aforded opportunity for full, fajrpublic hearing after rea {he excess payment, the department may order the insurer or self-
sonablenotice, but disposition of application may be mége i syredemployer that is liable to reimburse the insurer or self-
compromisestipulation, agreement, or default without hea””gi-nsuredemployer that made the excess paymerif applicable,

(b) Within 90 days after the final hearing and close of thge uninsured employers fund.
record,the department shall make and file its findings upon the (¢y |f 2 or more examiners have conductddranal hearing on
ultimate facts involved in the controversgnd its orderwhich 5 ¢jaim and are unable to agree on the order or award to be issued,
shall state its determination as to the rights of the parties. Pe”‘fﬁ@decision shall be the decision of the majorifythe examiners
the final determination of any controversy before it, the depateequally divided on the decision, the department may appoint
ment may in its discretion after any hearing make interlocutogy, aqgitional examiner who shattview the record and consult
findings, orders, and awards, which may be enforced in the sajg the other examiners concerning their personal impressions
manneras finalawards. The department may include in any-intefe credibility of the evidence. Findings of fact and an order or
locutory or final award or order an order directing #raployer awardmay then be issued by a majority of the examiners.
or insurer to pay for any future treatment that rhaynecessary to (d) Any award which falls within a rangé 5% of the highest

cure and relieve the employee from thie@s of the injury If the . LI
departmenfinds that theemployer or insurer has not paid anfr lowest estimate of permanent partiaability made by a prac

amountthat the employer dnsurer was directed to pay in an itioner which is in evidence is presumed to be a reasonable award,

interlocutoryorder or award and that the nonpayment was notRivideditis not higher than the highest or lower than the lowest
goodfaith, thedepartment may include in its final award a penal stimatein evidence. ) . )

not exceeding 25% of each amount that was not paid as directed(€) Except as provided in $02.21 if the departmenbrders
Whenthereis a finding that the employee is in factfeting from @ party to pay an award of compensation, the party shall pay the
an occupational disease caused by the employment of @ardno later than 21 days after the date on which the ésder
employeragainst whom the application is filed, a final award dignailedto the last-known address of the partgless the party
missingthe application upon the ground that the applicant has s{ifes a petition for review under suf8). This paragraph applies
fered no disability from the disease shall not bar any claim tr@ all awards of compensation ordered by the department, whether

employeemay thereafter have for disabiligustained after the theaward results from a hearing, the default of a partg com
dateof the award. promiseor stipulation confirmed by the department.

(bg) 1. If the department finds under @) that an insureor (2) Thedepartment shall have anuaintain on its stasuch
self-insurecemployer is liable under this chapfer any health €xaminersas are necessary to hear and decide disputed elatins
servicesprovided to an injured employee by a health service p® assist in the ééctive administration of this chapteThese
vider, but that the reasonableness of the feegetthby the health €xaminersshall be attorneys and may be designated as administra
serviceprovider is in dispute, the department may include in it&/€ law judges. These examiners may make findings and orders,
orderunder par(b) adetermination as to the reasonableness of tRBdapprove, revieyset aside, modify or confirm stipulations of
fee or the department may notifgr direct the insurer or self- Settlemenbr compromises of claims for compensation.
insuredemployer to notifythe health service provider under s. (3) A party in interest may petition tleemmission for review
102.16(2) (b)that the reasonableness of the fee is in dispute. of an examineés decision awarding or denying compensaifon

2. If the department findsnder par(b) that an employer or thedepartment or commission receives the petition within 21 days
insurancecarrier is liable under this chapter for any treatment prafter the department mailed a copy of the examndings and
videdto an injured employee bytealth service providebut that orderto the partys last-known address. The commission shall
the necessity of the treatment is in dispute, the department nth§imissa petition which is not timely filed unless tpetitioner
includein its order under pafb) a determination as to the necesshowsprobable goodause that the reason for failure to timely file
sity of the treatment or the department may nptfydirectthe wasbeyond the petition& control. If no pe_tltlc_)n is filed within
employeror insurance carrier taotify, the health service provider 21 days from the date that a copy of the findings or order of the
unders.102.16 (2m) (b}hat the necessity of the treatment is i§xamineris mailed to the last-known address of the parties in
dispute. The department shall apply the standards promulgaté¢erestthe findings or order shall be considered final unless set
unders. 102.16 (2m) (g)in determining necessity of treatmengside,reversed omodified by the examiner within that time. If
underthis paragraph. In cases in which no standards promu|g§ﬂ@qf|nd|ngs or ordemre set aside by the examiner the status shall

unders.102.16 (2m) (gapply the department shall find the factspe the same as prior to the findirgsnder set aside.. If the fi.nd
regardingnecessity of treatment. ingsor order are reversed or modified by the examiner the time for

(bp) If the department determines that the employer or4nsti”g a petition commences with the date that notice of reversal

ancecarrier suspended, terminated, or failed to make payroent" Medification is mailed to the last-known address of the parties
failed to report an injury as a result of malice or bad faith, tH@ Interest. The commission shall eithefiraf, reverse, set aside
departmentnay include a penaliy an award to an employee forOf Medify the findings oorder in whole or in part, or direct the
eachevent or occurrence of malice or Haith. This penalty is t2King of additional evidence.This action shall be based on a
the exclusive remedy against an employer or insurance cforier "€View of the evidence submitted.

malice or badfaith. If this penalty is imposed for an event or (4) (a) Unless the liability under €02.35 (3) 102.43 (5)
occurrenceof malice orbad faith that causes a payment that is ddé?2.49 102.57 102.58 102.59 102.600r 102.61is specifically
aninjured employee to be delayed in violation acf@2.22 (1)or Mentionedthe orderfindings or award are deemed not tteet
overduein violation of s628.46 (1) the department may not alsosuch liability

order an increased payment under02.22(1) or the payment of  (b) Within 28 days after a decision of the commissiamasled
interestunder s.628.46 (1). The department may award arto thelast-known address of each party in interest, the commis
amountthat it considers just, not to exceed the lesser of 200 pgionmay on its own motion, set aside the decision for further con
centof total compensation due or $30,000 for each event or-occsideration.
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(c) On its own motiorior reasons it deems §iafent, the corn  thoughmade many years earliekohler Co. vDILHR, 81 Ws. 2d 1, 259 N.w2d

missionmay set aside any final order or award of the commissi6ip 19" . . .
. L he department is not required to make specific findings as to a defense to-a work
or examiner within one year after the date ofdhaer or award, ersclaim, but it is better practice to either make findings or state why none were

upongrounds of mistake arewly discovered evidence, and, aftemade. Universal Foundry Co. DILHR, 82 Ws. 2d 479263N.W.2d 172(1978).

further consideration, do any of the following: Commissiorguidelines, formulated as internal standards of credibility in wisrker
. ' e . e compensatiorcases, are irrelevant éocourts review of the commissianfindings.
1. Affirm, reverse omodify, in whole or in part, the order or E. F. Brewer Co. vDILHR, 82 Wis. 2d 634264 N.W2d 222(1978).

award. A general finding by the department implies all facts necessary to support it. A
. . finding not explicitly made may be inferred from other properly made findings and
2. Reinstate the previous order or award. from findings that were not made if there is evidence that would support those find

idngs. Valadzic v Briggs & Stratton Cor®2 Ws. 2d 583286 N.W2d 540(1979).
3. Remand the_ _Case to the department for f_urther Proceeqm@gbb.(l) (bp) is constitutional. MessnerBriggs & Stratton Corpgl20 Wis. 2d 127
(d) While a petition for review by the commission is pendings3aN.W.2d 363(Ct. App. 1984).

or after entry of an ordesr award by the commission but before An employer was penalized for denying a claim that was not “fairly debatable”

commencemenof an action for judicial reviewr expiration of ‘(J&d‘j{s“bigg%’p)"(imbe"y'c'a’k Corp. vLIRC, 138 Ws. 2d 58405 N.W2d 684
. App. .

the periOd_ in which to commence an aCtiP” for jUdiCia_I revibe Sub.(4) (c) grants the review commission exclusive authority to set aside findings
commissionshall remand any compromise presenteit tm the dueto newly discovered evidence. The trial court does not possess that authority
department foconsideratiorand approval or rejection pursuantS§h 2 L T A0 CLE Y )2 Cmant mutshow that the employer actd
to S_'10_2'16 (1) Presentation of a compromlse (_jo_es mthe without a reasonablbasis for the delay and with knowledge or a reckless disregard
periodin which to commence an action for judicial review of thelack of reasonable basis for the del#jorth American Mechanical LIRC,
. . 7 Ws. 2d 801460 N.W2d 835(Ct. App. 1990).

(5) If it shall appear tth_e _department_tha_tt a mistake may hav:bSAfter the commission makes a final ord@erd the review period has passed, the
beenmade as t@a}JSG of injury in the flndlngs, 0rdef or awardommission'ecision is final for all purposes. KwaterskLiRC, 158 Ws. 2d 1.2,
upon an alleged injurybased on accident, when in fact the62N.w.2d 534(Ct. App. 1990).
employee/vas su’bring from an occupational disease. the depart Sub.(3) does not authorize LIRC to take administrative notice of anyréagew

. . . . L iS limited to the record before the hearggminer Amsoil, Inc. vLIRC, 173 Wis.
mentmay upon its own motion, with or without hearingthin 24154 496 N.w2d 150(Ct. App. 1992).

3 years from the date of such findings, order or award, set asideecommission may not reject a medical opinion absent something in the record
suchfindings order or award. or the department may take Sl{eﬁupporﬁhe rejection; countervailing expert testimony is not required in all cases.

ti licati d ithi h3 Th H d eistv. LIRC, 183 Wis. 2d 450515 N.W2d 268(Ct. App. 1994).
actonupon applicaion made within suc yearsiereaiteran Issuanceof adefault order under sub. (1) (a) is discretionayles of civil proce

after opportunity for hearing, the department mi&yn fact the duredo not apply to administrative proceedings. Nothing in the law suggests a
j i i isi defaultorder must be issued in the absence of excusable negéehiagh vLIRC,

a6 hew fndings and award, or it may reinstate tho previogGhWe 24 154554 Wad GTEC Apo.1966)96-0470
. 9 ! y p he commission may naule on and consider issues on appeal that were rot liti
findings, order or award. gatedandmay not consider evidence not considered by the administrative law judge

(6) In case of disease arising out of the employment tggessthe parties are allowed tofef rebuttal evidence. kght v. LIRC, 210 Wis.

. . . . L. ! 289565 N.W2d 221(Ct. App. 1997)96-1024

departmenmmay from time to time review its findings, ordar LIRC’s authority under s. 102.17 (1) (a) to control its calender and manage its inter
award,and make new findings, order or award, based on the fagkaffairs necessarily implies the power to deny an applisanttion to withdraw

: : Y ; : anapplication for hearing. An appellasfailure to appear at a hearing after a motion
regardlr!gdlsablllty or otherwise a§ th,ey may thgn ,appeﬁ!'s to wigﬁdraw theapplicatign was ggnied was groun’?:i% for entry of a gefault]udgment
subsectiorshall not dfect the application of the limitation in s. undersub. (1) (a). Baldwin.\LIRC,228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999),
102.17(4). 98-3090 . .
] LIRC'’s application of sub. (1) (bp) was entitled to great weight deference. Beverl
History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 29195 1979 c. 89278 Enterprisese.leRC, 005 W,(Az),() 5%250 WS, 24 246B40N W2d 518010070
355 1981 c. 921983 a. 981985 a. 831987 a. 1791989 a. 641997 a. 381999 To demonstrate bad faith under sub. (1) (Bp)laimant must show the absence of
a.14, 2001 a. 372003 a. 1442005 a. 172 areasonable basis for denying benefits and the defesdantiviedge or reckless
Cross Refeence: See also LIRC and BWD 80.05 Wis. adm. code. disregardof the lack of a reasonable basis for denying the claim. BrowiRC,
Committee Note, 1971: The intent is to authorize the commission within its abso2003WI 142,267 Ws. 2d 31671 N.W2d 279 02-1429
lute discretion to reopen final orders on the basis of mistake or newly discovered evBecausesub. (1) (bp) specifically allows for the imposition of bad faith penalties
dencewithin a period of one year from the date of such order where this is foundaiwan employer for failure to pay benefits, and because s. 102.23 (5) specifically
bejust. It is intended that the commission have authtwigrant or deny compensa directsthe employer to pay benefits pending an appeal when the only issue is who
tion, including the right to increase or to decrease benefits previously awgBiled. will pay benefits, an employer may be subject to bad faith penalties under sub. (bp),
371-A] independentrom its insurerwhen it fails to pay benefita accordance with s. 102.23
Interlocutoryorders issued by the department in wokeompensation cases are (5)- Bosco VLIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662
notres judicata. \&sch vDILHR, 46 Ws. 2d 504175 N.W2d 201(1970).

Whenthe department reverses an examméndings and makes independent102.19 Alien dependents; payments through consular

findings, the latter should be accompanied by a memorandum opinion indinating ¢ i
only prior consultation with the examiner and review of the record, but a statemgmcers' In case a deceased employee, for whose injury or death

or statements of the reasons for reachingfareifit result or conclusion, particularly COmpensatioris payable, leaves surviving alien dependents-resid
whenthe credibility ofwitnesses is involved. rdnsamerica Insurance CoDILHR,  ing outside of théJnited States, the duly accredited consulff of

541\'/?\{5dii;;iiz?gngrgig(ﬂlfﬁzj no permanent disability in the case of a scerOf the country of which such dependents are citizens or such
cessfulfusion of vertebrae and still retain jurisdiction to determine future disabilil&fﬂcer s designated representative residing within the state shalll,

whendoctors testified that there might be futurieets. \éron County WDILHR, — exceptas otherwise determined by the departmerthésole rep
60 Wis. 2d 736211 N.W.2d 441(1973). resentativeof the deceased employaed dependents in all mat

In a case involving conflicting testimony in which tbepartment reverses an i i ; i i
examiner’sfindings, fundamental fairness requires a separate statement by ttﬁgs pertainingto their claims for compensation. The receipt by

departmenexplaining why it reached its decision, as well as specifically setting forgiChofficer or agent of compensation funds and the distribution
in the record its consultation with the examiner witbpect to impressions or coniclu thereofshall be made only upon order of the departmentpapd

sionsin regard to the credibility of witnesseSimonton vDILHR, 62 Wis. 2d 1.2,
214N.W.2d 302(1974). mentto such dicer or agent pursuant to any such order shall be

Sub.(5) is inapplicable if at the original hearing the examiner considered the pogim” dischage of th,e benefits or _compensa_tion._ Such consular
bility of both accidental injury and injury caused by occupational diseasieareti  Officer or such dicer’s representativehall furnish, if required by
theapplicant benefits. Murphy DILHR, 63 Wis. 2d 248217 N.w2d 370(1974).  the department, a bond to be approved bgdhditioned upon the

An award will be dirmed if it is supported by any credible evidence. When ther, inati ;
areinconsistencies or conflicts in medical testimahis for the department amubt Broper application of all moneys received by such person. Before

the courts to reconcile inconsistencieBheodore Fleisnetnc. v DILHR, 65 Wis. ~ SUCh bond_ is dischaed, such Con_S_U|arﬁ1f9|’ or representatiye
2d 317,222 N.W2d 600(1974). shallfile with the department a verified account of itieens of his

§ Thea;uth?ritggr?gted uknder ?lf{ba@) to mdodify tge findings |?fa Q?afigg exafml,i her receipts and disbursements of such compensation. Such

oesnot extend to the making of findings and an order on an alternative basis-of li y : : .

ity neither tried by the parties nor ruled on by the examiérenanother basis of nsularofflcer_ or rePresematlve shall make interim reports to the

liability is applicable, the examinierfindings must be set aside and an order directingepartmenss it may require.

thetaking of additional testimony entered, directing the examiner to make new find History: 1977 c. 29

ingsas to the substituted basis. Joseph Schlitz Brewing. ©dLMR, 67 Wis. 2d

185,226 N.W2d 492(1975). . .. . i
Thedismissal of an application that wasither based upon a stipulation or eom 102'195. Employees confined 'n, |nst|.tut|0ns,. payment.

promisenor entered after a hearing was void. The original application was va@f benefits. In case an employee is adjudged insane or incompe
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tent,or convicted of a felonyand is confined in a public institution decision,interest at the rate of 7% per year on the amount ordered
andhas wholly dependenipon the employee for support a-perby the examiner shall be due up to the date of the commission’
son,whose dependency is determined as if the employgge decision,and thereafter interest shall be computed under(8ub.
deceasedzompensation payable during the period of the employ History: 1977 c. 1951979 c. 10s.60 (13) 1979 c. 2781981 c. 921983 a. 98
ee'sconfinement may be paid to the employee andtheloyees 19852 831993 a. 81

d d . h f h ti di h Thedepartment can assess the penalty for inexcusable delay in making payments
ependentan such mannefor such time and In such amount agyior o the entry of an ordefThe question of inexcusable delay is one of law and the

the department by order provides. courtsare not bound by the departmenfinding as to it. Milwaukee County v
History: 1993 a. 492 DILHR, 48 Wis. 2d 392180 N.w2d 513(1970).

Thepenalty under sub. (1) does not bar an action for bad faith for failure to pay a

- claim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.W2d
102.20 Judgment onaward. If any party presents a certified;;q1979).

copy of the award to the circuit court for any courttye court LIRC's application of sub. (1) was entitled to great weight deference. Beverly
shall, without notice, rendejudgment in accordance with theEnterprises. LIRC, 2002 W1 App 23250 Ws. 2d 246640N.W.2d 51§01-0970

award. A judgment rendered under this sectirall have the 102.23 Judicial review. (1) (a) The findings of fact made

sameeffect as though rendered in an action tried detgtrmined el : A ;
s A ; y the commission acting within its powers shall, in the absence
gﬁéﬁ'@g%ﬂ:{kaert'd shall, with likefett, be entered in the judgmentgf fraud, be conclusive. The order or awgrenting or denying
History: 1995 a, 2242001 &, 37 compensationgither interlocutory or final, whether judgment has
“Award” under this section meaas award that has become final under s. 102.1_§eer_]rende_red on it or nots subject to review only_as provided
(3). Warren v Link Farms, Inc123 Ws. 2d 485368 N.W2d 688(Ct. App.1985).  In this section and not under @27 or s.801.02 Within 30 days
o afterthe date oin order or award made by the commission either
102.21 Payment of awards by municipalities. ~ Whenever originally or after the filing of a petitiofor review with the depart
an award is made by the departmenmtder this chapter or s. mentunder s102.18any party aggrieved thereby may by serving
66.191 1981 stats., against any municipalttye person in whose a complaint as provided in pgb) and filing the summons and
favoritis made shall file a certified copy theredth the munici  complaintwith the clerk of the circuit coutommence, in circuit
pal clerk. Within 20 days thereafteunless an appeal is takencourt,an actioragainst the commission for the review of the order
suchclerk shall draw awrder on the municipal treasurer for theyr award, in which action the adverse party shall also be made a
payment of the award. If upon appeal such awardirsnald in  defendant.|f the circuit court is satisfied that a party in interest has
whole or in part the order for payment shall be drawn within 1I8eenprejudicedbecause of an exceptional delay in the receipt of
daysafter a certified copy of such judgment is filed with the propercopy of anyfinding or orderit may extend the time in which an
plerk. If more than one payment is provided for in the award gttionmay be commenced by an additional 30 dayse proceed
judgment,orders shalbe drawn as the payments become due. Ngysshall be in the circuit court of the county where the pldintif
statuterelating to the filing of claims against, and the auditingesidesexcept that if the plainfis a state agencthe proceed
allowing and payment of claims by municipalities shall agply ingsshall be in the circuit court of the county where the defendant
the payment of an award or judgment under this section.  resides. The proceedings may be brought in any circuit court if all
History: 1983 a. 195.6. partiesstipulate and that court agrees.

102.22 Penalty for delayed payments; interest. (1) If (b) In such an action a complaint shall be served waith
the employer or his or her insurer inexcusaiglays in making 2uthenticatedopy of the summons. The complaint need not be
thefirst payment that is due an injured employee for more than ¥gffiéd but shall state the grounds upon which a review is sought.
daysafter the day on which the employee leaves work as a retfff ICeUPON @ commissioner or agent authorized bycdremis

of an injury and if the amount due is $500 or more péagments sionto accept service constitutes complete service on all parties,
asto wrjﬂcr{ the delay is found shaé increased by 10%. If the butthere shall be left with the person so served as many copies of

employeror his or her insurer inexcusably delaysnaking the the summons and complaint as there are defendants, and the com

first payment that is due an injured employee for more than FuSsionshall mail one copy to each other defendant.

daysafter the day on which the employee leaves work as a resul{C) Except as provided in pgem), the commission shall serve

of an injury the payments as to which ttielay is found may be S a.nswer.wnhlln 20 days after the service of the complaint, and,
increased by 10%. If the employer or his or her insurer inexciydthin thelike time, the adverse party may serve an answer to the
ably delays for any length of time in making any otpayment Ccomplaint,which answer mayby way ofcounterclaim or cross
thatis due an injured employee, the payments as to which gRmplaint,ask for the review dthe order or award referred to in
delayis found may be increased by 10%Vhere the delay is thecomplaint, with the sameffect as if the party had commenced
chargeabldo the employer and not the insurer s102.62shall @ Separate action for the review thereof.

applyandthe relative liability of the parties shall be fixed and dis  (cm) If an adverse party to the proceeding brought under par
chargedas therein provided. The department may also order f{@@is an insurance compariiie insurance company may serve an
employer or insurance carrier to reimbursegheloyee for any answerto the complaint within 45 days after the service of the
financechages, collection chges or intereshich the employee complaint.

paidas a result of the inexcusable delay by the employer or insur (d) The commission shall make return to the court of all docu
ancecarrier mentsand papers on file in the mattef testimony that has been

(2) If the sum ordered by the department to be paid ipaidt taken,and the commissios’'ordey findings, and award. Such
whendue, that sum shall bear interest at the rate of 10% per yégfurnof the commission when filed in thudfice of the clerk of
The state isliable for such interest on awards issued againstthte circuit court shall, with the papers specified in889.15
underthis chapterThe department has jurisdiction to issue awa@pnstitutea judgment roll in the action; and it shall not be neces
for payment ofuch interest at any time within one year of the dag@ryto have a transcript approved. The action may thereupon be
of its order or upon appeal after final court determination. Sudtroughton for hearing before the court upon the record by any
interestbecomes due from the date the examinerder becomes partyon 10 days’ notice to the other; subject, howgteethe preo
final or from the date of a decision the labor and industry review Vvisionsof law for a change of the place of trial or the calling in of
commissionwhichever is later anotherjudge.

(3) If upon petition for review the commissiorfiahs an (e) Upon such hearing,_the court may confirm or set aside such
examiner'sordet interest at the rate of 7% per yearthe amount orderor award; and any judgment which may theretofore have
orderedby theexaminer shall be due for the period beginning dpeenrendered thereon; but the same shall basiele only upon
the 21st day after the date of the examisarder and ending on the following grounds:
thedate paid under the commiss®decision. If upon petition for 1. That the commission acted without or in exadsts pow
judicial review under s102.23the court dfrms the commissios’ ers.
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2. That the order or award was procured by fraud. Unders. 102.23 (1) (a), judicial review &vailable only from an order or award

. . ranting ordenyingcompensation. Judicial review by common law certiorari was
3. That the findings of fact by the commission do not SUPPC%& available for a claim that LIRC failed to act within the statutory time limitations

the order or award. undersub. (4), which would be subject to judicial review of any subsequentarder
. . . awardgranting or denying compensation in that casielaM. LIRC, 2002 WI 72,
(2) Uponthe trial of any such action the court shall dlsregar;gfg,v\ﬁgs_ 2d 4%6645 Ny_W%d 878 00-3548
any irregularity orerror of the commission or the department Theplaintiff complied with the requirement of sub. (1) that every adverse party be

it i i ; madea defendant by naming the defendantsurer in the caption of the summons
unlessitis made to airmatwely appeathat the plalntffwas dam and complaint, which were timely filed and served even thougimsiieer was not

agedthereby mentionedn the complaing body Selaiden vColumbia Hospital, 2002 WI App 99,

i i Wis. 2d 553644 N.W2d 690 01-2046
(3) The record in any case shall be transmitted to the d(:“pgﬁgub.(S) requires an employer to make payment disabled employee pending

mentwithin 5 days after expiration of the time for appeal from thg,peabf a date of injury defense &m occupational disease case when the emjgoyer
orderor judgment of the court, unless appeal shall be tékem liability is not disputeon appeal and the only question is who will pay benefits.
suchorder or judgment Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03—-0662

' Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith penal
(4) Wheneveran award is made against the state the attorniggon an employer for failure to pay benefits and because sub. (5) specifically directs

i i i i employer to pay benefits pending an appeal when the only issue is who will pay
generaimay bring an action for review thereof in the same manrt)ee?nefits, an employer may be subject to bad faith penalties uridi.£8 (1) (bp),

andupon the same grounds as are provided by(&db. independentrom its insurerwhen it fails to pay benefita accordance with sub. (5).
(5) Whenan action for review involves only the question o0scov: LIRC, 2004 Wi 77272 Ws. 2d 586681 N.W2d 157 03-0662

liability as between the employer and onenore insurance com Judicial review of workmes’compensation cases. Haferman, 1973 WLR 576.

paniesor as between several insurance companies, a party that

beenordered bythe department, the commission, or a court to p

g?ég?:g sationis not relieved from paying compensation & emandthe record in the case to the commission for furtherhear
) o ing or proceedings, or it may enter the projoeigment upon the
(6) If the commissiors’ order or award depends on any faindings of the commission, ake nature of the case shall demand.
found by the commission, the court shall not substitute its-judgn abstract of the judgment entered by the trial court upon the
mentfor that of the commission as to the weight or credibility qkview of any order or award shall be made by the clerk of circuit

theevidence on any finding of fact. The couray howeverset courtupon the judgment and lien docket entry of any judgment
asidethe commissios’ order or award and remand the cadBeo \which may have been rendered upon the order or awash- T

commissionif the commissiors orderor award depends on anyscriptsof the abstract may be obtained for like entry upon the judg
materialand controverted finding of fattat is not supported by mentand lien dockets of the courts of other counties.

e e . s 20 707 o, (2) AV e commencemet an acion 0 review any awrd
¢. 29 1977 ¢. 185559, 135 1977 ¢. 195272 447, Sup. Ct. Orde83 Ws. 2d xii of the commission the parties may have the record remanded by

(1978);1979 ¢.278 1981 c. 396,252, 1983 a. 98122, 538 1985 a. 831997 a. 187  the court for such time and under such condition as they may pro
2001a. 372005 a. 172442 vide, for thepurpose of having the department act upon the-ques

Judicial Council Committee’s Note, 1976The procedure for initiating a petition 4; i i ; ;
for judicial review under ch. 102 is governed by the provisions of s. 102.23 rather tH%n of approving or dlsapprovmg any settlementompromlse

the provisions for initiating a civil action under s. 801.02. [Re Ordecéfe Jan. 1, tﬁa_tthe parties may desire to _have so approved. If approved the
1977] . actionshall be at an end and judgment may be entered theon
The fact that a party appealing from a DILHR order as to unemployment compprovalas upon an award. If not approved ttbeord shall forth

pensatioriabeled his petition “undeg27.15” [now 227.52], is immaterial since the , . . - -
circuit court had subject matter jurisdiction. An answer by the department thay\él.th be returned to the circuit court and the action shall proceed

227.15[now 227.52] gave no jurisdiction amounted to an appearance, and the de@&if N0 remand had been made.

mentcould not later claim that the court had no personal jurisdiction because thedistory: 1975 c. 1471977 c. 291979 c. 2781995 a. 224

appellanthad not served summons and complaint. LeeDILHR, 49 Wis. 2d 491

182N.W.2d 245(1971). .
A finding of fact, whether ultimate or evidentiary still in itsessential nature a 102',25 Appe_al from judgment on awarc!' (1) Any party

fact, whereas @onclusion of law accepts those facts, and by judicial reasoning res@ggrievedoy a judgment entered upon ttexiew of any order or

from the application of rules or concepts of law to those facts whether undisputechgvard may appeal therefrom within the time period speciﬁed

not. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973). 5 808 04 (1) A trial court shall not require the commission or any
A challenge to the constitutionality sfib. (1) was not sustained since it is manifes

from the statute that the legislature intended to have the department be the real yto the action to execute, serve or file an unde.rtakmr
in interest and not a mere nominal partjunter v DILHR, 64 Wis. 2d 97218  S.808.070r to serve, or secure approval of, a transcript of the notes

N.W.2d 314(1974). of thestenographic reporter or the tape of the recording machine.

Whenthe claimant timely appealed an adverse woéskesmpensation decision in i ; ; ; i ;
goodfaith, but erroneously captioned the appeal, the trial court abused its discre;!:)me state is a party aggrieved under this subsection if a judgment

by dismissing the actionCruz v DILHR, 81 Wis. 2d 442260 N.w2d 692(1978). IS entered upon the review confirming any order or award against
An employer whose unemployment compensation acdsumtit afected by the  it. At any time before the case is set down for hearing in the court

commission'sletermination has no standing to seek judicial reviearnwell Per  of appeals or the supreme court, the parties may havedbed

sonnelAssociates WILHR, 92 Wis. 2d 53284 N.W2d 706(Ct. App. 1979). remandedy the court tahe department in the same manner and
An agencys mixed conclusions of law and findingsfatt may be analyzed by

using2 methods: 1) the analytical method of separating law from fact; or fjetbe: for the same purposes as provided for remanding from the circuit
cal or policymethod that avoids law and fact labels and searches for a rational bagitirt to the department underi2.24 (2)
L'thlaggﬁmvygg%%g'("c”t: Xpnéfefggﬁ)‘?fereater Milwaukee. DILHR, 105 Ws. 2d (2) It shall be the duty dhe clerk of any court rendering a

A failure to properly serve the commissjmrsuant to sub. (1) (b) results in a juris d_(eC|S|0naITect|ng an a\_/vard of the commission to p_romptly fur
dictionaldefect rather than a mere technical er@omez vLIRC,153 Ws. 2d 686 nishthe commission with a copy of such decision withoutgdar
451N.W.2d 475(Ct. App. 1989). History: 1971 c. 148Sup. Ct. Orde67 Wis. 2d 585774 (1975)1977 c. 29187,

Discretionaryreversal is not applicable to judicial review of LIRC orders under ch.95, 418 1979 c. 2781983 a. 219
102. There isno power to reopen a matter that has been fully determined under chyudicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline
102. Kwaterski vLIRC, 158 Ws. 2d 1.2, 462 N.W2d 534(Ct. App. 1990). of 30 days after service of notice of entry of judgment or award by the standard time

Whois an “adverse party” under sub. (1) (ajicussed. Brandt LIRC,166 Ws.  specifiedin s. 808.04 (1), stats., for greater uniformifyhe subsection is further
2d 623 480 N.W2d 673(1992), Miller Brewing Co. MLIRC, 173 Ws. 2d 700495  amendedo eliminate the superfluous provisions for calendaring and hearing the
N.W.2d 660 (1993). appeal. [Bill 151-S]

A LIRC decision is to be upheld unless it directly contravenes the wordssththe A court order setting aside an administrativéer and remanding the case to the
ute, is clearly contrary to legislative intent, or is otherwise without a rational basidministrative agency disposed of the entire matter in litigation andppeslable
WisconsinElectric Power Co..MIRC, 226 Ws. 2d 778595 N.W2d 23(1999), asof right. Bearns MDILHR, 102 Wis. 2d 70 306 N.W2d 22(1981).

97-2747

An appeal under s. 102.16 (2m) (e) of a department determination may be se
undersub. (1) (b) orthe department or the commission. McDonougbepartment Tﬁ%.ZG Fees,anq costs. (l) No fees may be Cmd bythe,
of Workforce Developmen27 Wis. 2d 271595 N.W2d 686(1999),97-3711 clerk of any circuit court forthe performance of any service

.24 Remanding record. (1) Upon the setting aside of
yorder or award, the court may recommit the controvansly
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requiredby thischapterexcept for the entry of judgments and certhe cost of the assistance provided. Reimbursement shall equal
tified transcripts of judgments. In proceedings to review an ordéelesser of either the amount of assistance the governnoeittal
or award, costs as between the parties shall be in the discretioproividedor two—thirds of the amount of tteward or payment
the court, but no costs may be taxed against the commission.remainingafter deduction of attorney feaad any other fees or

(2) Unlesspreviously authorized by the department,fee costschageable under ciL02 The department shall comply with
may be chaged or received for the enforcement or collection dhis paragraph when making payments undé0g.81
any claim for Compensation, nor may any contract therbfor  History: 1981 c. 20391, 1983 a. 27192 1985 a. 831989 a. 641993 a. 481
enforceablevhere such fee, inclusive of all taxable attorney fedd®7a 191237, 1999 a. 92005 a. 443.265

paid or agreed tdoe paid for such enforcement or collectlonlozl28 Preference of claims; worker 's compensation

exceed0% of the amount athich such claim is compromised: rance. (1) Pr The wholeclaim for compensa
or of the amount awarded, adjudged or collected, except tha{ﬂﬁu o EFERENCE. w : pe
ion for the injury or death of any employee or ayard or judg

caseof admitted liability where there i dispute as to amount ntthereon, and anglaim for unpaid compensation insurance
of compensation due and in which no hearing or appeal is-nedB§ ' ! unpal P lon Insu

sary,the fee chayed shall not exceed 10Bfit not to exceed $100, Premiums are entitled to preference in bankruptcy or insolvency
of the amount at which such claim is compromised or of tipgoceedingss is givercreditors’ actions except as denied or-lim
amountawarded, adjudged or collected. The limitation de¢s ted by any law of this state or lifie federal bankruptcy act, but
shallapply to the combined clges of attorneys, solicitors, repre this section shall not impair the lieaf any judgment entered upon
sentativesand adjustersvho knowingly combine their ffrts 2Ny award. _

towardthe enforcement or collection of any compensation Clainr;ie(r?t)for\;E(?cL)JrlﬁgzIr?lssaut?é\rll\lcjflé(s:gP<Tal>?eNr${p(2dDLtj)?// tt?]én?jue%g?t%ent
ing $100/1n Tavar of any clamant shall be ade payabien. Underpat (b) o sub(3), every employes described in 02.04
delivereddirectly to the claimant in person. (1), shall insure payment for that compensation iniresurer

(b) 1. Thedepartment may upon application of any interestqaé"thorizedo do business in thigtate. A joint venture may elect
party and subject to sulf2) fix the fee of the claimarg’attorney be an employer under this chapded obtain insurance for pay

; i mentof compensation. If a joint ventutkat is subject to this
or representative and provide in the award for that fee to be pgjl,teronly because the joint venture elected to be an employer
directly to the attorney or representative.

> ) . under this chapter is dissolved and cancels or terminates its con
2. At the request of the claimant medical expense, witneggct for the insurance of compensation unttés chapterthat

feesand other chgesassociated with the claim may be orderegint venture is deemed to havéeetedwithdrawal, which shall

paid out of the amount awarded. beefiective on the day after the contract is canceled or terminated.

3. The claimant may request the insurer or self-insured (b) Exemption fom duty to inste. The department may grant
employerto pay any compensation that is due the claimant Byyritten order of exemption to an employer who shows itsfinan
depositingthe payment directly into an account maintainethBy cia| apility to pay the amount of compensation, agrees to report
claimantat a financial institution. If the insurer or self-insure aithfully all compensable injuries and agrees to comply with this
employer agrees to thaequest, the insurer or self-insureqpanterand the rules dhe department. The department may-con
employermay deposit the payment by direct deposit, electroniion the granting of an exemption upon the emplts/@rmish
fundstransfey or any other money transfer technique apprdwed g of satisfactory security tguarantee payment of all claims
the department. The claimant may revoke a request under fyiyercompensation. The department may require that bonds or
subdivisionat any time by providing appropriate written notice terpersonal guarantees be enforceable against sureties in the
theinsurer or self-insured employer samemanner as an award may be enforced. The department may

(c) Payment according to the directions of the award shall pfgom time to time require proof dinancial ability of the employer
tect the employer and the emplojinsurer or the uninsured tg pay compensation. Argxemption shall be void if the applica
employersfund if applicable, from any claim of attornsyien.  tion for it contains a financial statement which is false in any-mate

(4) The chaging or receiving of any fee in violation of thisrial respect. An employer who files an application containing a
sectionshall be unlawful, and the attorney or other person guilfglsefinancial statement remaissibject to paa). The depart
thereofshall forfeit double the amount retained by the attorney atentmay promulgate rules establishing an amount to beyetiar
otherperson, the same to be collected by the state in an actioroian initial applicant for exemption under this paragraph and an
debt,upon complaint of the department. Out of the sum recovergaghual amount to be chged to employers that have been
the court shall direct payment to the injured party of the amougkemptedunder this paragraph.
of the overchae. (c) Revocation of exemptionThe department, after seeking

History: 1971 c. 1481975 c. 14%.54; 1975 c. 1991977 c. 291979 c. 2781985 ; _; i ;
a.83 1000 a. 641003 8. 490492 1005 & 2241099 a. 92001 & 37 theadvice of the self-insurers council, may revoke an exemption

Cross Refeence: See also DWD 80.43 Wis. adm. code. grantedto an employer under pgb), upon giving the employer
The only fee authorized to be paid to atfgrk of court under sub. (1) is the fee 10 da}{S written notice, if the department. finds that the empbyer
unders. 814.61 (5), when applicablg6 Atty. Gen. 148 financial condition is inadequate to pay its employees’ claims for

. . compensationthat the employer has received an excessive num

102.27 Claims and awards protected; —exceptions.  perof claims for compensatiaor that the employer has failed to
(1) Exceptas providedn sub.(2), no claim for compensation gischargefaithfully its obligations according to the agreement
thereof;nor shall any claim for compensation, or compensatiQfthin 10 days after receipt of the notice of revocation, request in
awarded,or paid,be taken for the debts of the party entitleyyiting a review of the revocation e secretary or the seere
thereto. tary’s designee and the secretary or the secrstdggigneshall

(2) (a) A benefit under this chapter &ssignable under s. reviewthe revocation within 30 days after receipt of the request
46.10(14) (e) 301.12 (14) (e)767.225 (1) (L)767.513 (3)or for review If the employer is aggrieved by the determination of
767.75(1) or (2m). the secretary or the secretarylesignee, the employer majthin

(b) If a governmental unjtrovides public assistance under chl0 days after receipt of noticef that determination, request a
49 to pay medical costs or living expenses related to a claim unearingunder s102.17 If the secretary or the secretargesig
this chapterthe employer or insurance carrier owing compensaeedetermines that the employgexemptiorshould be revoked,
tion shall reimburse that governmental unit any compensatitre employer shall obtain insurance coverage as requineér
awardedor paid if the governmental unit has given the parties par.(a) immediately upon receipt of notice of that determination
the claimwritten notice stating that it provided the assistance aadd, notwithstanding the pendency of proceedings urster
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102.17t0 102.25 shall keep that coverage in force until anothéf the employee sustains an injury that, but for the waiver under
exemptionunder par(b) is granted. par.(a) 1, the employer would be liable for under162.03

(d) Effect of insuring with unauthorized ingur An employer (c) An employee who has signed a waiver under(@pf..and
who procures an exemption under .p@) and thereafter enters anaffidavit under par(a) 2, who sustains an injury that, but for
into any agreement for excess insurance covesdifpean insurer thatwaiver, the employer would be liabfer under s102.03 who
not authorized to do business in this state shall report that-agragthe time of the injury was a member of a religious sect whose
mentto the department immediatelfhe placing of such cover authorizedrepresentative has filed arfidfvit under par(a) 3.
ageshall not by itselbe grounds for revocation of the exemptionandan agreement under p&) 4.and who as a result of the injury
(3) PROVISION OF ALTERNATIVE BENEFITS. (a) An employer becomes dependent on the religious sect for financiaheatical
may file with the department an application for exempfiam assistancepr the employee’ dependent, may requeshearing
the duty to pay compensation under this chapter with respect4fders.102.17 (1)to determine if the religious sect has provided
any employee whaigns the waiver described in sutidand the the employee and his or her dependents with a standard of living
affidavit described in subc. if an authorized representative ofandmedical treatment that are reasonable wdwmnpared to the
thereligious sect tavhich the employee belongs signs thiedaf  general standard of living and medical treatment for mendfers
vit specified in subd3. and the agreement described in subd. thereligious sect. If, after hearing, the department deterrttiags
An application for exemption under this paragraph shall includfee religious sect has not provided that standard of living or-medi
all of the following: cal treatment, or bqth, the de_partment may difutereligious sect
1. A written waiver by the employee, 6 the employee is a 0 provide alternative benefits to that employee or hidar

minor, by the employe@and his or her parent or guardian of alffépendentor both, in an amount that is reasonabider the cir

compensatiomunder this chapter other than the alternative bengdmstanceshut not in excess of the benefits that the employee or
fits provided under pafc). dependentcould have received under this chapter but for the

2. Anaffidavit by the employee pif the employee is a minor waiver under par(a) 1. . L
by the employee and his or her parent or guardian statinththat  (d) The department shall provide a form for the application for
employeds amember of a recognized religious sect and that, §§€mptionof an employer under pdg) (intro.) the waiver and
aresuit of the employeg’adherence to trestablished tenets or affidavit of an employee under pga) 1.and2., theaffidavit of
teachingsof the religious sect, the employeecianscientiously areligious sect under pgg) 3.and the agreement of a religious
opposedo accepting the benefits of any public or priviaur  Sectunder par(a) 4. A properly completed form is prima facie
ancethat makegpayments in the event of death, disabilitg age evidenceof satisfaction of the conditions under.{aj as to the
or retirement, or that makes payments toward the cost of er pfeatter contained in the form.
videsmedical care, including any benefits provided under the fed (4) CLOoSUREORDER. (a) When the department discovers an
eral social security ac42 USC 3010 1397f uninsuredemployer the department may order the employer to

3. An afidavit by anauthorized representative of the religiou§easeoperations until the employer complies with s{&).
sectto which the employee belongs stating that the religseas (b) If the department believes thatemployer may be an unin
hasa long-standing history of providing its members Wwhoome suredemployer the department shall notify the employerioé
dependenbn the support of the religious sect as a result of worleleged violation of sul(2) and thepossibility of closure under
relatedinjuries, and the dependents of those members, with-a stiduis subsection. The employer may request and shall receive a
dard of living and medical treatment that are reasonable whaearingunder s102.17on the matter if the employer applies for
comparedo the general standard of living and medtoshtment a hearing within 10 days after the notice of the alleged violation
for members of the religious sect. is served.

4. An agreement signed by an authorized representative of thgc) After a hearing under pdb), or without a hearing if one
religioussect to which the employee belongptovide the finan is not requested, the department may issue an order to an employer
cial and medical assistance describeduhd.3. to the employee to cease operations orfiding that the employer is an uninsured
andto the employes’ dependents if the employee sustains amployer.
injury which, but for the waiver under subd., the employer (d) The department of justice may bring an action incayt
would be liable for under €.02.03 of competent jurisdictiorfor an injunction or other remedy to

(b) The department shall approve an application undefgpar enforcethe departmert’order to cease operatiamsder par(c).
if the department determines that all of the following conditions (5) EvpLover'sLiaBILITY. If compensation is awarded under

aresatisfied: this chapteragainst any employer who at the time ofaleident

1. The employee has waived all compensation under tiigasnot complied with sul{2), such employer shall not be entitled
chapterother than the alternative benefits provided unde @ar asto such award or any judgment entered thereon, to any of the

2. The employee is a member of a religious sect whose esgxemptionsof property from seizure and sale on execution
lishedtenets or teachings oppose acceptingtireefits of insur  allowedin ss815.18t0815.21 If such employer is a corporation,
anceas described in pa@) 2.and thatas a result of adherencethe officers and directors thereof shall be individually and jointly
to those tenets or teachings, the employee conscientiouaiyd severally liable for any portion of any such judgment as is
opposesaccepting those benefits. returnedunsatisfied after execution against the corporation.

3. The religious sect to which the employee belongsahas (6) RePORTs BY EMPLOYER. Every employer shall upon
long—establishethistory of providing its members who becomeéequesbf the department report to it the number of employees and
dependenbn the religious sect as a result of work-related injurigie nature of their work and also the name of the insuraoge
andthe dependents of those members, with a standdidirgf ~ pany with whom the employer has insured liability under this
andmedical treatment that are reasonable wdmnpared to the chapterand the numbeand date of expiration of such polidyait
general standard of living and medical treatment for menddersure to furnish such report within 10 dajrem the making of a
the religious sect.In determining whether the religious sect hasequestby certified mail shall constitute presumptive evidence
a long-standing history oproviding the financial and medical thatthe delinquent employer is violating s(B).
assistancelescribed in this subdivision, the department shall pre (7) INsOLVENT EMPLOYERS;ASSESSMENTS.(a) If an employer
sumethat a 25-year history of providing that financial and medjyho is currently or was formerly exempted by writender of the
cal assistance is long-standing for purposes of this subdivisiofepartmentinder sub(2) is unable to pay an award, judgment is

4. The religious sect to which the employee belongs heendered in accordance with1€2.20againsthat employerand
agreedto provide the financial and medical assistance describexkcutionis levied and returned unsatisfied in whole opant,
in subd.3. to the employee and to the dependents of the employgymentdor the employés liability shall be made from the fund
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establishedunder sub(8). If a currently or formerly exempted party entitled to notice cannot be found, the departnséatl
employerfiles for bankruptcy and not less than 60 days #fter becomethe agent of such party for the giving of a notie
filing the department has reason to believe that compensation paguired in this subsection aride notice, when given to the
mentsdue are not being paid, tdepartment in its discretion maydepartment,shall include an &flavit setting forth the facts,
makepayment for the employer liability from the fund estab includingthe steps taken to locate such paBgach shall havan
lishedunder sub(8). The secretary of administration shall proequalvoice in the prosecution of said claim, and any disputes aris
ceedto recover such payments from the employer or the empldayg shall be passedpon by the court before whom the case is
er’s receiver or trustee in bankruptfcgnd may commence anpending,and if no action is pending, then by a court of record or
actionor proceeding or file a claim therefofhe attorney general by the department. If notice is given as provided in this subsec
shall appear on behalf of the secretary of administration in atign, the liability of the tort—feasor shall be determined aalito
suchactionor proceeding. All moneys recovered in any sugbartieshaving a right to make claim, and irrespective of whether
actionor proceeding shall be paid into the fund established undemot all parties join in prosecuting such claim, the proceeds of
sub.(8). suchclaim shall be divided as follows: After deducting the reason
(b) Each employer exempted by written order of the depa@ble cost of collection, one-third of the remainder shall in any
mentunder sub(2) shall pay into the fund established by 8. eventbe paid to the injured employee or the emplag/pefsonal
asum equal to that assessed against each of the other such ex@ppesentativer other person entitletd bring action. Out of the
employersupon the issuance ah initial order The order shall balanceremainingthe employerinsurance carrieor, if applica
providefor a sumsuficient to secure estimated payments of thele, uninsured employers fund shall be reimbursed for alt pay
insolventexempt employer due for the period up to the date of thientsmade by it, or which it may be obligated to make in the
orderand for one year following the date of the order and to péyture,under this chapteexcept that it shall not be reimbursed for
the estimated cost of insurance carrier or insurance sengee orany payments made or to be made und&08.18 (1) (bp)102.22
nizationservices undepar (c). Payments ordered to be made t802.35(3), 102.57 or 102.60 Any balanceemaining shall be
the fund shall be paid to the department within 30 days. If-adgiaidto the employee or the employeeersonal representatioe
tional moneys are requiredyrther assessments shall be madetherperson entitled to bring action. If both #@ployee or the
basedon orders of the department with assessment prorated onethgloyee’spersonal representative or other person entitbed
basisof the gross payroll for this state of the exempt empJoydaring action, and the employezompensation insureor depart
reportedto the department for the previous calendar year forent,join in the pressing of said claim and are represented by
unemploymentnsurance purposes under ¢08. If the exempt counselthe attorney fees allowed as a part of the costs of eollec
employeris not coveredinder ch108, then the department shalltion shall be, unless otherwise agreed uplvided between such
determinethe comparable gross payroll for the exesmpployer attorneysas directed by the court or by the department. A settle
If payment of anyassessment made under this subsection is moentof any 3rd—party claim shall be void unless said settlement
madewithin 30days of the order of the department, the attorneynd the distribution of the proceeds thereof is approved by the
generalmay appear on behalf of the state to collect the assessmanitrt before whom the action is pending and if no action is pend

(c) The department may retain an insurance carrier or-insiitd. then by a court of record or by the department.
anceserviceorganization to process, investigate and pay validNOTE: Sub. (1) is shown as affected by 2 acts of the 2005s@énsin legisla

claims. The chage for such service shall be paid from the funlj® 2nd as merged by theevisor under s. 13.93 (2) (¢).
asprovided under pab). (2) In the case of liability of themployer or insurer to make

s paymentinto the state treasury underl§2.49or 102.59 if the
injury or death was due to the actionable act, neglect or default of
a 3rd party the employer or insurer shddave a right of action
gainstthe 3rd party to recover the sum so paid into the state trea
ury,which right may be enforced either by joining in the action

(8) SELF-INSURED EMPLOYERSLIABILITY FUND. The money
paidinto the state treasury under g(it), together with all accrued
interest,shall constitute a separate nonlapsfoled designated as
the self-insured employers liability fund. Moneys in the fund ma

32:;%?r;?]egtﬁglypisrpﬁggglg]??hIg2§t1;t125 (1) (shnd may not be mentionedin sub.(1), or by independent actionContributory

History: 1973 c. 150Sup. Ct. Orde67 Wis. 2d 585774 (1975)1075 c. 14zs, N€dligenceof the employee because of whose inpirgleath such
23,54, 1975 c. 1991977 c. 1951981 c. 921983 a. 981985 a. 831987 a. 1791989 paymentwas made shall bar recovery if such negligence was
a.64; 1991 a. 851993 a. 811995 a. 17; 1997 a. 3839; 2003 a. 332005 a. 172 greaterthan the neg||gence tfie person agamst whom recovery

Cross Refeence: See also sbWD 80.40and80.6q Wis. adm. code. is sought, and the recovery allowed the employer or insurer shall
The“insurepayment” requirement of sub. (2) (a) requires an employer to provige

coverageor everyemployee in all possible employment situations. Substantial co ediminiShe.d .in proportion to the amount of negﬁgence attributa
pliancewith sub. (2) (a) is not siidient. This provision does not violate due processble to such injured or deceased employee. Any action brought

Statev. Koch, 195 Ws. 2d 801537 N.w2d 39(Ct. App. 1995)94-1230 under this subsection maypon order of the court, be consoli
. I . . datedand tried together with any action brought under .
102.29 Third party liability . (1) The making ofa claim for ¢ y 9 €lo

compensatioragainst an employer or compensation insurer f?ék('ﬁ) Rl]othlng in thlst.cha;t)kt]e; fr?a” prelvent an emgloye?_t}‘r%n}
theinjury or death ofin employee shall notfatt the right of the ‘&<1d th€é compensation that the employee may be entitied to
employeethe employee personal representative, or other- penderthis chapter and also maintaining a caation against any
sonentitled to bring action, to make claim or maintain an actighYSicianchiropractorpsychologist, dentist, physiciassistant,

in tort against any other party for such injury or death, hereina@vancecbractlce nurse prescriber podlat.nst for malpractice.
referredto as a 3rd party; nor shall the making af@m by any _ (4) If the employer and the 3rd parye insured by the same
suchperson against a 3rd party for damages by reason of an infl#§}rer,or by the insurers who are under common conthd,

to which ss102.03to 102.64are applicable, or the adjustment ofMployer'sinsurer shalpromptly notify the parties in interest and
any such claim, déct the right of the injured employee or thdhe department. If the employer has assumed the liabilithef
employee’sdependents to recover compensation. dheloyer 3rd party it shgl[ give similar notice, in defaglt of whlqh any ;ettle
or compensation insurer who shall have paid obigjated to pay Mmentwith an injured employee or beneficiary is void. This-sub
a lawful claim under this chapter shall have the same right to mai&ctiondoes not prevent the employer or compensation insurer
claim or maintain an action in tort against any other party for sul9m sharing in the proceeds of any Jraity claim or action, as
injury or death. If the department pays or is obligated to pay&t forth in sub(1).

claimunder s102.81 (1) the department shall also have the right (5) An insurer subject to sulp4) which fails to comply with

to maintain an action in tort against any other party for the empldhe notice provision of that subsection and whfals to com
ee’'sinjury or death. Howeveeach shall give tthe other reasen mencea 3rd—party action, within they&ars allowed by 893.54
ablenotice and opportunity to join in the making of such claim anay not plead that £93.54is a bar in any action commenced by
theinstituting of an action and toe represented by counsel. If aheinjured employee under this section againstsaumh 3rd party
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subsequento 3 years from the date of injuilyut prior to 6 years _ Liability of a corporate diter in a 3rd—party action must derive fraots done in
the capacity of coemployee, not as a corporafeeef and supervisor Kruse v

from such date of injuryAny recovery in such an actionliisiited  g¢picves1 Wis. 2d 421213 N.w2d 65(1973).
to the insured !'5}b”'ty othe 3rd party In any such action com _ Sub.(1) provides attorney fees are to be allowed as “costs of collection” and, unless
mencedby the injured employee subsequent to the 3—year periotigrwiseagreed upon, are to be divided between the attorneys for both the employee

R ; ; FR andthe compensation carrier pursuant to court direction. Diedridirtford Acci
theinsurer of the employer shall forfeit all right to participate de('f]t& Indemnity Co.62 Ws. 2d 759216 N.W2d 193(1974).

such aCt_ion as a complainant and to recover any payments Mags words “action commenced by the injured employee” in sub. (5) also encom
under this chapter passthebringing of wrongful death and survival actions. Ortmadensen & John
son,Inc.66 Ws. 2d 508225 N.W2d 635(1975).
(6) No employee. of a temporary hel_p agency Who make.s The6-year limitation on 3rd—party actions for wrongful death provided in sub. (5)
claim for compensation may make a claim or maintain an acti@sesnot deny 3rd-party defendants equal protection although other wrategfi
in tort against any employer who compensates the tempuelry defendantsire subject to the s. 893.205 (2) 3-year limitation. Ortmdansor&

; . Johnson, Inc66 Wis. 2d 508225 N.W2d 635 (1975).
agencyfor the employee S?rVICeS' . The extra—hazardous activity exception did not apply to an employee of a general
(7) No employee who is loaned by his or her employer t@ntractowhowas injured while doing routine work in a nuclear power plant. Snider
anotheremployer and who makes a claion compensation under V- Northern States Power C8l1 Ws. 2d 224260 N.W2d 260(1975).

. . . . : . : “business pursuit” exclusion in a defendant coemplayle@meownés policy
this chapter may make a claim or maintain an action in tort aga'&]ﬁnot ofend public policy. Bertler v Employers Insurance of AMlsaug6 Ws. 2d

the employer who accepted the loaned emplaysetvices. 13,271 N.W2d 603(1978).

i ; Thatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against
(8) No student of a pUb“C school, as described 118.01 (1) anegligent employewho was substantially more at fault does not render the statute

or a private school, as defined in145.001 (3r) W!’]O _iS name_d unconstitutional.Mulder v Acme—Cleveland Cor@5 Ws. 2d 173290 N.W2d 276
unders.102.077as an employee of the school district or privaté980).

i i Theright to share in a jury award was not dependent on participation in the pro
schoolfor p_urposes Qf this chapter and who m_akestalm_ for. secutionof the underlying action. GuyetteWest Bend Mutual Insurance CtD2
compensatiominder this chapter may make a claim or maintain gfls. 24 496 307 N.w2d 311 (Ct. App. 1981).
actionin tort against the employer that providbd work training  The provision by an employer of alleged negligent medical care to an employee

or work experience from which the claim arose. injuredon the job by persons employed for that purpose did not subjeaniiieyer
P .. . . . . to tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d
(8m) No participantin a community service job under S.600(1981).

49.147(4) or a transitional placement under8.147 (5)who, An award forloss of consortium is not subject to the distribution formula under

i i sub.(1). DeMeulenaere Wransport Insurance C16 Ws. 2d 322342 N.W2d 56
unders.49.147 (4) (cpr (5) (c), is provided workes compensa (Ct App. 1983).

tion coverageby a Wsconsin WOI’|.(S agencys def'ne.d under s. . Thetrial court exceeded its authority under sub. (1) by applying an alternative
49.001 (9) and who makes a claim for compensation under thiocationformula without the consent of all the parties.” An award for pain and suf
chaptemay make a claim or maintain an action in tort agaimest feringis subject to allocation under sub. (1), but an awardspmase for loss of cen
. . . " rtiumprior to the employes’death isiot. Kottka vPPG Industries, Ind.30 Ws.

employerwho provided the community service job or transmoneiﬂ 499 388 N.W2d 160(1986).
placementrom which the claim arose. _Thedistribution scheme under sub. (1) renders common-law subrogatien prin

(8r) No participant in dood stamp employment and trainingggﬁsllggg?hcable. Martinez.\Ashland Oil,Inc.132 Ws. 2d 1, 390 N.w2d 72(Ct.
programunder 5-49-:_1-3Wh0, under s49.13 (2) (d)is prowd_ed Whenthere are competing claims for inficint insurance proceeds and one
worker’scompensation coverage by the departmeblyar Ws-  claimis subject to sub. (1) allocation, while the other is not, the formula set forth in

i : ; this case is to be followed. BrewerAuto—Ownerdns. Co0.142 Ws. 2d 864418
consin works agenews defined in $19.001 (9) and who makes (5 841(Ct. App. 1987).

acl_aim_forcompen_sation Und_er this chapter may make_ a claim ofpe gyal persona” doctrine is adopted, replacing the “daphcity” doctrine. A
maintainan action in tort againghe employer who provided the 3rd—partymay recover from an employer only when the employeopasated in a
ini i i distinctpersona as to the employee. HenninGeneral Motors Assembl§43 Ws.
employmeman.d.tra|n|.ng from which the claim arose. 241,419 NW2d 551(1988).
(9) No participant in a work experience component of a jobunless he or she isfafatively negligent with respect to the claimant, a person

opportunitiesand basic skills program who, unde#9.193 (6) who employs an independent contractor may not be held vicariously liable to the
i endentontractols employees. @gner vContinental Casualty C@43 Ws.

(a), 1997 stats., was considered to be an employee of the agéfﬁg% 421 N.W2d 835(1988).
administeringthatprogram, or who, under 49.193 (6) (8)1997  The legal distinction between a corporation/employer and a partnership/landiord
stats. was provided workés compensation coverage by the-petthatleasedhe factory to the corporation, although both entities were composed of

i ; ; he same individuals, eliminated the partners’ immunityireividuals under the
son admImSte”ng thework experience component, and Wh(%xclusivitydoctrine for negligence in maintaining tleased premises. Couillard v

makesa claim for compensation undéis chapter may make avan Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989).
claim or maintain an action in tort against the employer whe pro In structured settlement situations, the “remainder” under sub. (1) from wich

; ; i ; ; ployeemust receive the first one-third is the remainder of the front payment after
videdthe work experience from which the claim arose. This Sugg]ductionof collection costs. Skirowski £mployers Mutual Casualo.158 Ws.

section does not apply to injuries occurring after Februxq242 462 N.wa2d 245(Ct. App. 1990).

ary 28, 1998. Sub.(6) does not require a temporary employer to control or have the rightto con
. . . trol the details of the work being performed. The temporary employer need only con

(10) No behavioral health providethealth care provider i he work activities of the temporary employee; it need not have exclusive control

pupil services provideror substance abuse prevention providetverthe employes work. Gansch.\Nekoosa Papers, Ind58 Ws. 2d 743 463
who, under s250.042 (4) (b)is considered to be an employee of-W.2d682(1990).

: f An employees cause of action created by a 3rd-pamggligence does not relate
the state for purposes of workercompensation coverageile ackto the initial work injury but creates a separate cause of action; the cause of

providing volunteey unpaid behavioral health services, healthctionand the employés rights of subrogation accrue at the time of3te-party
Careservicesl pup” servicesr substance abuse prevention. Seflegllgence.Sutton vKaarakkal59 Ws. 2d 83464 N.W2d 29(Ct. App. 1990).

; qH i A parent corporation can be liable to an employee of a subsidiary as a 3rd—party
viceson behalf of a health care facility during a state of geresy tort—feasomhen the parent negligently undertakes to render services to the-subsid

andwho m_akeS a_C|aim fOl_’ CO_mpensatiC_)n uritiés chapter may iary that theparent should have recognized were necessary for the protection of the
makea claim or bringan action in tort against the health care faC|Igfgslzfilary’semployee& Miller vBristol-Myers,168 Ws. 2d 863485 N.W2d 31

ity that accepted those services. Rights under sub. (1) are not a type of subrogation, but provide a direct cause of

History: 1975 c. 14%s.24,54; 1977 c. 1951979 c. 323.33; 1981 c. 921985 ; ion vM: El 72 Ws. 2d 405493 N.W2d 24.

a.835.44 1085 a. 338.253 1067 a. 1791080 a. 641005 a. 17,289,197 8. 38 aop Tagg) " - Do ery Flevator Carz s, d 405493 N.W2d 244(Ct.
1999a. 9142001 a. 1637, 2003 a. 1442005 a. 96172’_ 253 13'_93 @ ©. An insurer must be paid under sub. (1) in a 3rd—party settlemeant fojury that

NOTE: See caseannotated under 102.03 as to the right to bring a 3rd—party it concluded was noncompensable but was consequential to the original kgiry
action against a coemployee. sonv. Rothering,174 Ws. 2d 296496 N.W2d 87(1993).

In a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot A worker's compensation insurer cannot bring a 3rd-party action against an
beimposed on dicers or employees of the employérheir liability must be based insurerwho paid a claimant under uninsured motorist coverage; uninswteist
on common law negligence. PitrowskiTaylor, 55 Wis. 2d 615201 N.W2d 52  coverage is contractual and this section only appliesrt actions. Berna-Mork v
(1972). Jones174 Ws. 2d 645498 N.w2d 221(1993).

Membersof a partnership are employers of the employees of the partnership. Arsub.(1) does not require an interested party receiving notice of ars8ner-party
employeecannot bring a 3rd—party action against a member of the employing pastaimto give a reciprocal notice to the party making the claim in order to shiue in
nership. Candler v Hardware Dealers Mutual Insurance G@.Ws. 2d 85203  settlemenproceeds. Elliot.AEmployers Mut. Cas. C&76 Ws. 2d 410500 N.W2d
N.W.2d 659 (1973). 397(Ct. App. 1993).
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The “dual persona doctrine” that allows an employee to sue an emplotget in  Productliability in the workplace: The fefct of workers’ compensation on the
whenthe employer was acting in a persona distinct fitsramployer persona is avail rightsand liabilities of 3rd parties. #sgall. 1977 WLR 1035.
ableto a temporary employee subject to sub. (6). Melz€owper Industries, Inc.  Preoccupatiomith Work Defense to Contributory Negligence. Parleds.aw.
177 Ws. 2d 609503 N.Ww2d 291(Ct. App. 1993). May 1995.

Third—partyclaims under sub. (1) include wrongful death actions; settlement pro Worker’s Compensation Act No Longer Protects Against EmployrBéstrimi-
ceedsare subject to allocation under sub. (1). Stolp@wens—Corning Fibgtass  nationClaims. SkinnerWis. Law March 1998.
Corp.178 Ws. 2d 747505 N.w2d 157(Ct. App. 1993).

An insurer had no right to reimbursement from legal malpractice settl@rent 102.30 Other insurance not affected: liability of
ceedsarising from a failure tfile an action for a work related injurfthe employes’ ) !

injury from the malpractice was the loss of a legal right not a physical.infimjth in_sur_ed employer . (1) This c_hapter does notfatt the oga-
v. Long,178 Wis. 2d 797505 N.W2d 429(Ct. App. 1993). nizationof any mutual or other insurance company or the right of

Damagesor a childs loss of a paresstsociety and financial support are not subjecthe employer to insure in mutual or other compaaggnsisuch

to allocation under sub. (1). Cummingsiawitter, 179 Ws. 2d 408506 N.W2d ARl ; il : .
750(Ct. App. 1993). liability or against the liability for the compensatiprovidedfor

The traditional 4-prongSeamartest for determining whether a person was zpy this chapter
“loanedemployee” subject to the exclusive remedy provisions of this chapter applies (2) An employer may providey mutual or other insurance,
oL ﬁfﬁg@”{}{g@%{_‘m covered by sub. (6). Bauemfeiitell, 190 Ws. 2d ., & rangement with employees or otherwise, for the payment to
Pecuniarydamages recovered in a 3rd-party wrongful death action are subjectlipsee.mploye.esx the": families, their depende_nts. or their repre
distributionunder this sectionJohnson VABC Insurance Cdl93 Ws. 2d 35532 sentativespf sick, accident or death benefitsaddition to the

N.W.2d 130 (1995). compensatiorprovided under this chapterLiability for com

An insurer is entitledo reimbursement under sub. (1) from an emplaysettle P . . .
mentwith his or her employer when the empldgdrasis for liability is an indemnifi pensatioris not afected by any insurance, contribution or other

cationagreement with a 3rd—party tort—feasetoulihan vABC Insurance Cal98  benefitdue to or received by the person entitled to that compensa
Wis. 2d 133 542 N.W2d 178(Ct. App. 1995)95-0662 tion.

Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable sta . . .
ute; it does not extend the statutanbther state when it is applicable under s. 893.07, (3) Unless an employee elects to receive sick leave benefits in
Thatsub. (5) only applies to cases subject to tigc¥vsin statute is not unconstitu lieu of compensation under this chapiésick leave benefits are
tional. Bell v. Employers Casualty C&98 Ws. 2d 347541 N.W2d 824(Ct. App. paid during the period that temporary disability benefitsmm

1995),95-0301 ; : ble, the employershall restore sick leave benefits to the
TheSeamanoaned employee test has 3 elements but is often miscast btreausé Q'€ ploy!

Seamarcourt indicated that there are four “vital questions” that must be answerampmyl?ein an amount qua| jﬂ value to the al:nOU.n.t payable

fThetg elemenlts arei 1) cons%n;)by the emptlt?yee: 2) elntry bly the temPIO%'efle éiptorll wanklerthis chapter The combination of temporary disability bene

or thespecial employer; and 3) power in the special employer to control detai ; : :

the work. When an employee of one employer assists the employees of angfagr and sick leave benefits pald to the employee maﬁmed

employeras a true volunteea loaned employee relationship does not result. Bornéhe employees weekly wage.

816an2\gﬁorwyn Tansport, Ltd212 Ws. 2d 25567 N.W.2d 887(Ct. App. 1997), (4) Regardlessof any insurance or other contract, an
Theallocation of a settlement to various plafstannobe contested by an insurer employeeor dependent entitled to compensation under this-chap

who defaults at the hearing to approve the settlemantinsurer does not lose its ter may recover compensation directly from the employer and

right to share in the proceeds by defaulting, but it does forfeit its right to object to i i i i
applicationof settlement proceeds $pecific claims. Herlache Blackhawk Colk W’Fayenforce in the persanbwn name, in the manner provided in

sionRepair Inc. 215 Ws. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760 this chapterthe liability of any insurance company which insured
In a 3rd-party action filed bgn insurer under sub. (1), the insurer has the right he liability for that compensation. The appearance, whether gen

gﬁggﬁ'?gpaaucg??h?g;fmfgg It dganﬁangggeiggm'i%ag;;o ther?rgp'%mgﬂg eral or special, of any such insurance carrier by agent or attorney
mensMutual Insurance Co..\Page,217 Ws. 2d 451 577 N.w2d 335(1998), Cconstituteswaiver of the service of copy of application and of
95-2942 noticeof hearing required by 402.17

A variety of factors indicated that a pastyarticipation in an actioconstituted ; ; ;
“pressing”a claim under this section. Zentgraffhe Hanoveinsurance Co. 2002 (5) Paymem?f compensation under this chapter by either the
WI App 13,250 Ws. 2d 281640 N.w2d 171 01-0323 employeror theinsurance company shall, to the extent thereof,

Underthe “dual personadoctrine, the employ&s second role must be so unre harrecovery against the other of the amount so paid. As between

latedto its role as an employer that it constitutes a separate legal person. St. PaulEire, ; ;
& Marine Insurance Co. Keltgen, 2003 WI App 5260 Ws. 2d 523659 N.w2d € employer and the insurance compgmgyment by either the

906, 02-1249 . . ~ employeror theinsurance company directly to the employee or

A “temporary help agency” requires: ) employer who places its employee withthe person entitled to compensation is subject to the conditions of
a 2nd employer2) the 2nd employerontrols the employegork activities, and 3) the polic
the 2nd employer compensates the first employer for the empéogesvices. Plaee p Y. . ) .
tmhenttums no; on the plhygsl lf(rolfl_mlty of tEhe imgloyee tokatr;1 emplblyeur)on (6) Thefailure of the assured to do or refréiom doing any

e purpose of the employaaiork. It is a matter of whose work the employee is per, ; P ; ; ;
forming, not where the work is being performed. Control requicese evidence of actrequired by the policy is nOt ava”ab.le.th:e InsSurance carrier
compulsionor specific direction concerning the employeeily activities. Peronto as a defenseagainst the claim of the injured employee or the
V. CaseCo_rpqration, 2005 WI App 3278 WS‘. 2d 800693 N.W2d 13304-0846 ) injured emp|0yes dependents_

Any activitiesthat the attorney takes to bring the claim to court on behalf of his or . .
her client, as enumerated ifientgraf constitute a cost of collection amenable to (7) () The department may or_der direct reimbursement out
{e%overyur:detr Stﬁb't (hl_)SubH (1) dge_?_ not re!;qtélret_a I\fvoﬂssctogwgegstatlo& attorney of the proceeds payable under this chapter for payments made
o demonstrate that his or her activities substantially contributed to obtaining rec; ; ol ; ; ; :
ery from the third partyor that the activities were taken on behalf oféhegployee, &\hdera nonindustrial insurance pO“Cy covering the Sam.e disabil
in order to join in the pressing of a claim. AndersaM$! Preferred Insurance Cem ity and expensesompensable under¥02.42when the claimant

pa%,ZgOdS V\tl_l 62f281 V\tls. %d éile 6;.?7 N.VXstz%m-lthO bie. The o _tconsentsor when it is established that the payments under the non
ededuction for costs of collection under s(if).must be reasonable. The circuit; iali ; i ;
courtmust consider all of the circumstances to determine whatbentingency fee m.dusmal Insurance po_Ilcy were impropeNo attorney fee is due
figure is reasonable and look to the factor§®R 20:1.5(ajhathelp determine the With respect to that reimbursement.

reasonablenessf an attorneys fee. For hourly attorney fees the court must follow H i f ial i :
thelodestar approach under which the circuit court must first multiplyeéasonable (b) An insurer who issues a nonindustrial insurance policy

hoursexpended by a reasonable riéten make adjustments using 8@R 20:1.5(a) describ?dn par (a) may not intervene as a party in any proceeding

factors. The sum of all the attorneys’ reasonable feescasts maybut need not, underthis chapter for reimbursement under. jga).

equala reasonable cost of collection. The court must evaluate the total cost of colleqyistory: 1973 ¢. 1501975 c. 14%s.25, 54; 1975 c. 1991985 a. 831987 a. 179

tion and determingvhether that sum is reasonable, in light of, among other things,.l_he o . . L .
prohibition of intervention by nonindustrial insurers under sub. (7) (b) is con

therecovery Anderson vMS| Preferred Insurance Compa@05 Wi 62281 Ws. stitutional. An insurer is not denied a remedy for amounts wrongfully paid to its

2d 66,697 N.w2d 73 03-1880 : ; > h :

The pro rata distributiofiormula undeBrewer 142 Ws. 2d 864 applies whenever llt]essunr%dr,llteT%Sb rg\&; %g'z%%t ﬁlc\t;\?;dtg%ér(léltlriﬂprgpllog;{? Health Insurance Co. v
;hemsu.rance proceeds are irfinient to satisfy all claims regardiessthe reason ““ayo0ghsub. (7) (a)read in isolation, authorizes the reimbursement of a subro
or that insuficiency, including a settlement by the parties. Allocating a dispropor atedinsurer when an insurer becomes subrogated by payiemical expenses afis
tionateamount of the total settlement to claims that are exempt from sub. (1)CircUfy, from injuries that are compensabieder this chapteand the employas work
ventslegislative intent. Th&rewerformula prevents the partiésm using settle  o1s compensation insurance carrier is in liquidation, s. 646 Blfecludes the
mentas an end—run around the purposes of the warlaempensation scheme. commissionfrom ordering the employer to reimburse the subrogated insurer for
Greenv. Advance Finishingechnologyinc. 2005 WI App 70280 Ws. 2d 743695 thoseexpenses. Wconsin Insurance Security Fundaborand Industry Review
N.W.2d 856 04-0877 ) ) Commission, 2005 WI App 24288 Wis. 2d 206707 N.W2d 293 04-2157

Problemsn 3rd-party action procedure under Wesconsin workeis compensa
tion act. Piper60 MLR 91. s L . .

Impleadinga negligent employer in a third—party action when the employer h 2,'31 Worker’s compensation |nsurance, p0|lcy reg -
providedworkman’ compensation benefits. 1976 WLR 1201. ulations. (1) (a) Every contradbr the insurance of compensa
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tion provided under this chapter or against liability therefor is sub (b) 1. In the event of a court-ordered liquidation of an insur
jectto this chapter and provisions inconsistent with dhiapter ancecompanya contract of insurance issued by that company ter
arevoid. minateson the date specified in the court order

(b) Except as provided in péc), a contract under pde) shall 2. Regardless of whether the notices required undefg)ar
be construed to grant full coverage of all liability of thesured havebeen given, a cancellation or termination feetfve upon
underthis chapter unless the departmgpecifically consents by the effective date of replacement insurance coverage obtained
written order to the issuance of a contract providing divided instthe employer or of an order exempting the employer from carrying
anceor partial insurance. insuranceunder s102.28 (2)

(c) 1. Liability under s102.35 (3)is the sole liability of the  (2m) (a) A professional employer ganization or employee
employer,notwithstanding any agreement of the parties to theasingorganization that enters into an employee leasing agree
contrary. mentwith a client shall submit to the department, within 10 work

2. Anintermediate agency or publisher referred to 198.07 ing days after the fective date of the agreement, a report disclos
(6) may under its own contraaif insurance, cover liability of ing the identity of the client, the fettive date of the leasing
employeesas defined in €102.07 (6)for an intermediate or inde agreementand such other information dise department pre
pendentews agencyf the contract of insurance of theblisher scribes. The notification shall be on a form prescribed by the
or intermediate agency is endorsed to cover those persons. Ifdapartmentind shall include all of the following information:
publisherso covers, the intermediate or independent news agency1. The name and mailing addres§ the professional
neednot cover liability for those persons. employerorganization or employee leasingganization.

(d) A contract procured to insure a partnersinigy not be 2. The name and mailing address of the woskeompensa
construedo cover the individual liability of the members of theion insurance carrier of the professional employganization
partnershipin the course of a trade, business, profession @f employee leasing ganization.
occupationconducted by them as individuals. A contrput 3. The names and mailing addresses of all clients of the pro

curedto insure an individual may not be construed to cover the.sionalemplover omanization oremplovee leasing Qaniza-
liability of a partnership of which the individual is a member or ig,, ployer o8 pioy 99

coverthe liability of the individual arising as a member of any

partnership. (b) If a professionaémployer aganization or employee leas

. - I ing omganization and client intend terminatean employee leas
(dL) A contract procured to insure a limited liability company,g agreement, the professional employegamization or

may not be construed to cover the individual liability of the memyy, o 1ovedeasing aganization shall notify the department no later
bers of the limitediability company in the course of a trade, busiy, 5030 gays prior to the termination date of the leasing agreement.
ness profession or occupation conducted by them as individuaig, o oiication to the department shall be on a form prescribed
A contract procured to insure an individual may not be constru the department.
to cover the liability of a limited liability company of which the . . .
individual is a member or to cover the liability of the individual .(C). When an gmployee leasing agreenisriérminated, ter
arisingas a member of any limited liability company minationof the clients coverage under the workecompensa
) . ) tion insurance policy of the professional employejamization or

(€) An insurer who provides a contract undet @@rshall file o5 vedeasing oganizationis not efective until 30 days after
the contract as provided in 826.35 the professional employenganization or employee leasingar

(2) (a) No party to a contract of insurance may cancel the caiyzationhas given notice of the termination of the employee leas
tI’aCtWIthIn the contract perIOd or terminate or not renevmm |ng agreement to the department unden ﬁa)r and Coverage
tractupon the expiration date until a notice in writisgyiven to ynderthat policy of the employees providing servitethe client
the other party fixing the proposed date of cancellation or decl@jnderthat agreement shall remain ifieet until 30 days after the
ing that the partyntends to terminate or does not intend to rene¥4teof that notice.
the policy upon expiration. Except as provided in da); when (3) Thedepartment magxamine from time to time the books

aninsurance company does not renew a policy upguiration, andrecords of any insurer insuring liabiligr compensation for

the nonrenewal is not &dctive until 60 days after the 'nsuranceanemployer in this state. The department ire an insurer

companyhas given written notice of the nonrenewal to the insur?gdesignate one mailing addrdes use by the department and to

egiﬁ):lo;éerggoiln?i:necza(r:ténrﬁn;.n Cfggcfggggﬂ gtrhfrrmgr?tr;%%r%fr%spondto correspondence from the department withird&gs.
policy Dy pany 'any ny insurer that refuses or fails &mswer correspondence from

Pasgiven writien notice of the cancellation o termination t S dSParmen™r (0 allow the department to examine its books
9 d records is subject to enforcement proceedings under s.

insuredemployer and the department. Notice to the departm 164
may be given by personakrvice of the notice upon the depart™ . )
mentat its ofice in Madison, by sending the notice by certified. (4) If any insurer authorized to transact wotkerompensa

mail addressetb the department at itsfafe in Madison, or by tion insurance in this state fails to promptly pagims for com
transmittingthe notice to the department at itficef in Madison pensationfor Whlch it is liable or fails to make reports to the
by facsimile machine transmission, electronic mailany elee departmentrequired by s102.38 the department may recem
tronic, magnetic, or other medium approved by the departmeﬂi.e”dto the commissioner of insuranaeith def[alled reasons,
The department may provide by rule that the notice of cancellatifftat enforcement proceedings unde681.64beinvoked. The

or termination be given to the ig¢onsin compensation ratingCommissioneshall furnish a copy of theecommendation to the
bureaurather than to the department and that the notice of catsurerand shall set a date for a hearing, at which both the insurer
cellationor termination be given to thei¥¢onsincompensation andthe department shaie aforded an opportunity to present-evi
rating bureau by certified mail, facsimile machiransmission, dence. If after the hearing the commissioner firtblat the insurer
electronicmail, or other medium approved by tHepartment hasfailed to carry out its obligations under this chapttes com

after consultation with the W§consin compensatiomating Missioner shall institute enforcement proceedings under
bureau. Whenever the Wconsin compensation ratigureau 601.64 If the commissioner doe®t so find, the commissioner
receivessucha notice of cancellation or termination it shall immeshall dismiss the complaint.

diately notify the department of the notice of cancellation or ter (5) If any employer whom the department exempted from car
mination. rying compensatiomsurance arbitrarily or unreasonably refuses

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/102.31(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.31(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.35(3)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.07(6)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.07(6)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.07(6)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.31(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/626.35
https://docs.legis.wisconsin.gov/document/statutes/2005/102.31(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.31(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.28(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.31(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/601.64
https://docs.legis.wisconsin.gov/document/statutes/2005/102.38
https://docs.legis.wisconsin.gov/document/statutes/2005/601.64
https://docs.legis.wisconsin.gov/document/statutes/2005/601.64

27 Updated 05-06Wis. Stats. Database WORKER’S COMPENSATION 102.33

employmentto or dischages employees because of a nondis (5) Any insured employer mayvithin the discretion of the
abling physical condition, the department shall revoke the exengepartmentcompel the insurer to disclyg, or to guarantee pay
tion of that employer mentof, the employes liabilities in any case described in thée
(6) The department has standing to appear as a complaini@f and thereby release the employer from compensation liability
andpresent evidence in amgiministrative hearing or court pro in that case, but if for any reason a bond furnishetpositmade
ceeding instituted for alleged violation 0f628.34 (7) _undersub.(4) does not fully protect, thaompe_nsatio_n insurer or
(7) If the department by one or more written orders speciff'Suredemployer as the case maye, shall still be liable to the
cally consents to the issuance of one or more contcastsring  Peneficiaryof the bond or deposit.
only the liability incurred on a construction project and if the-con (6) (a) If compensation is due fpermanent disability follow
structionproject owner designates the insurance carriepagd ing an injury or if death benefits are payable, payments shall be
for each such contract, the construction project owner shal reimadeto the employee or dependent on a monthly basis as pro
bursethe department for all cositscurred by the department invidedin pars.(b) to (e).

issui_ngthe written orders and in ensu_ring min_imum confusion and (b) Subject to pafd), if the employer or the employsrinsurer
maximum safety on the construction project. ~All moneygoncedediability for an injury that results in permanent disability
receivedunder this subsection shall be deposited in the wisrkepndif the extent of the permanent disability can be determined
compensatioroperations fund and credited to the appropriatighasedon a minimum permanent disabilitgting promulgated by
accountunder $20.445 (1) (rb) the department by rule, compensation for permarmtsebility

(8) TheWisconsin compensation rating bureau shall providshallbegin within 30 days after the end of the emplaykealing
the departmentith any information that the department mayeriodor the date on which compensation for temporary disability
requestrelating to workels compensation insuranceverage, endsdue to the employesteturn to work, whichever is earlier
including ’the names ofemployers insured and any insured (¢) subject to patd), if the employer or the employginsurer
employer'saddress, business status, type and datewérage, concedediability for an injury that results in permanatisability,
manualpremium code, and policy information including UMyt the extent of th@ermanent disability cannot be determined
bers, cancellations, terminations, endorsements, and reinstaigihout a medical report that provides the basis for a minimum
mentdates. The department may enter into contracts with thermanentiisability rating, compensation for permanent disabil
Wisconsincompensation rating bureau to share the costs of d hall begin within 3@ays after the employer or the emplager

processingand other services. No information obtained by thggrer receives a medical report that provideasisfor a perma
departmentunder this subsection may be made public by ”H’entdisability rating.

departmenexcept as authorized by thadabnsin compensation (d) The departmershall promulgate rules for determining

rating bureau. h ion f disability shall begin i
History: 1971 c. 260307, 1975 c. 391975 c. 14%s.26, 54 1975 ¢. 109371, WNeNncompensation for permanent disability shall begin in cases

1977¢. 29195 1979 c. 2781981 c. 921983 a. 18%.329 (25)1985 a. 2983;1987  in which the employer or the employ®insurer concedes liabil

a.179 1989 a. 64332 1993 a. 81112 2001 a. 372003 a. 1442005 a. 172 |ty7 but disputes the extent Of permanent d|Sab|||ty
Cross Refeence: See also s®WD 80.61and80.65 Wis. adm. code.

Sub.(1) (b) [now (1) (d)] does not apply to a joint venture, and insurance written (e) PaY_m_entS for permanent diS_&_lblliin(_:Iuding payments
in the name of one venturer isfitibnt to cover his or her joint liabilitylnsurance  basedon minimum permanent disability ratings promulgated by

Companyof North America vDILHR, 45 Wis. 2d 361173 N.W2d 192(1970). thedepartment by rule, shall continue on a moritiaiyis and shall
accrueand be payableetween intermittent periods of temporary

102.32 Continuing liability; guarantee settlement, disability so long as the employer or insurer knows the nature of
gross payment. In any case in which compensation paymenige nermanent disability

haveextended or will extend over 6 months or more from the date 6 Thed ‘ ¢ direct d t of
of the injury (or at any time in death benefit cases), any party in (6™ Thedepartment may direct an advance on a payment o

interestmay; in the discretion of the department, be disgber unaccrueccompensation for permanent disability or death bene

: fits if the department determines that the advance payment is in the
from, or compelled to guarantee, future compensgiEyments . o
as fdllows: P 9 ' pensat bestinterest ofthe injured employee or the employeeepen

dents. In directing the advance, the department shall giee
(;Employeror the employés insurer an interest credit against its
savingsbank, savings and loassociation, bank or trust companyﬁab”ity' The credit shall be computed at 7 percent. An injured
designatedy the department: or employeeor dependent may receive no more than 3 advanee pay
) ) o o . ._mentsper calendar year
(2) By purchasing an annuity within the limitations provided (7) No lump sum settlement shall be allowed in any case of

by law, in suchinsurance company granting annuities an P : ;
licensedin this state, as may be designated by the departmentg‘SFm"’mentmtal disability upon an estimated life expectancy

. . o . exceptupon consent of all parties, after hearing and finding by the
(3) By making payment in gross upon a 7% interest discouiépartmenthat the interests of the injured employee will be-con
basisto be approved by the department; and servedthereby
(4) In cases where the time for makipgyments or the History: 1977 c. 1951979 c. 2781983 a98 368 538 1991 a. 2211993 a. 492
amountsthereof cannot be definitely determined, by furnishing2901a. 37 2003 a. 1442005 a. 172

bond,or other securit)satisfactory to the department for the-payc Cross Refeence: See also s©OWD 80.32 80.33 80.39 and80.5Q Wis. adm.

. ode.
ment of compensation as may b_e due or become due. _The acceﬂ%einterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per
anceof the bond, or other securitgnd theform and sufciency — annumbasis rather than a one-tirsienple interest basis. HammlIRC, 223 Wis.

thereof,shallbe subject to the approval of the department.  |f ti78 183 588 N.w2d 358(Ct. App. 1998)98-0051

employeror insurer is unable dails to immediately procure the .

bond, then, in lieu thereof, deposit shall be made wittredit 102.33 Department forms and records; public access.
union, savings bank, savings and loan association, batrkistr (1) Thedepartment shall print and furnish free to mnyployer
companydesignated by the department, of the maxinamount ©F eémployee any blank forms that the department consiers
minedby the department at amounts consistent with the extend§Partmenshall keep any record books or recdtus the depart
theinjuries and the lawThe bonds and deposits are to be reducgentconsiders necessary for the proper afidient administra
only to satisfy claims and withdrawn only after the claimfsch  tion of this chapter

they are to guarantee are fully satisfied or liquidated under sub.(2) (a) Except aprovided in pars(b) and(c), the records of
(2), (2) or (3); and the department, and the records of the commisswated to the

(1) By depositing the present value of the total unpaid-co
pensatiorupon a 7% interest discount basis with a credit uni
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administrationof this chapter are subject to inspection aoply (d) 1. In this paragraph:
ing under s19.35 (1) a. “Government unit” has the meaning given in@8.02 (17)

(b) Except as provided in this paragraph and(pgra record and also includes a corresponding unit in the government of
maintainedby the department or by tlemmission that reveals anotherstate or a unit of the federal government.
the identity of an employee who claims worlecompensation |, “|nstitution of higher education” has the meaning giiren
benefits the nature of the employseclaimed injurythe employ ¢ 10802 (18)
ee’spast or present medical conditidhe extent of the empley “N fit h ization” .
ee’sdisability, or the amount, type, or duration of benefits paid ¢. "Nonprofit research ganization” means an ganization
the employee and a record maintained by the department tﬁ]ﬁt's exempt from federal income tax under sechoh(a) of the
revealsany financial information provided to the department by'temnal Revenue Code and whose mission is to engage in
aself-insured employer by an applicant for exemption under€Search.
5.102.28 (2)b) are confidential and not open to public inspection 2. The department dhe commission may release informa
or copying under 19.35 (1) The department or commission mayion that is confidential under pgb) to a government unit, an
deny a request made undet®.35 (1)or, subject to s102.17 (2m) institution of higher education, or a nonprofit researaeoiza-
and (2s), refuse to honor a subpoena issued by an attorneytioh for purposes of research and may release information that is
recordin a civil or criminal action or special proceeding to inspeconfidentialunder par(c) to those persons for that purpose if the
andcopy a record that is confidential under this paragrapless Wisconsincompensation rating bureauthorizes that release. A
oneof the following applies: governmentunit, institution of higher education, or nonprofit

1. The requester is the employee who is the subject of tigsearchorganizationmay not permit inspection or disclosure of
recordor an attorney or authorized ageftthat employee. An anyinformation released to it under this subdivision that is eonfi
attorneyor authorized agent of an employee who is the subjectdsfntialunder par(b) unless the department or commission autho
arecord shall provide a written authorizatifam inspection and rizesthat inspection or disclosure and may not peimsipection
copyingfrom the employee if requested by thepartment or the or disclosure of any information released to it under this subdivi
commission. sion thatis confidential under pa¢c) unless the department or

2. The record that is requested contains confideinfiaima  commission,and the Visconsin compensation ratinigureau,
tion concerning a workés compensation claimnd the requester authorizethe inspection or disclosure. A government unit, institu
is an insurance carri@r employer that is a party to any worker tion of higher education, or nonprofit researcgastization that
compensatiorclaim involving the same employee oratiorney obtainsany confidential information undehis subdivision for
or authorized agent of that insurance carrier or empl@yeept purposesf research shall provide the results of that research free
thatthe department or the commission is not requiretbta ran  of chage to the persothat released or authorized the release of
domsearch of its recordmd may require the requester to providéhatinformation.
the approximate date of the injury and any other relanéorima History: 1975 c. 14%.54; 1989 a. 641991 a. 851995 al117; 1997 a. 191237,
tion that would assist the department or the commigsifinding ~ 2001a. 37107, 2005 a. 172
therecord requested. An attorney or authorized agfeam insur . )
ancecarrier or employer that is a party to an emplayesrkets 102.35 Penaltl_es. (1) Every employer and every insurance
compensationclaim shall provide a written authorization forcompanythat fails to keep the records to make the reports
inspectionand copying from the insurance carweremployer if requiredby this chapter or that knowmgfylsn‘les such records
requestedy the department or the commission. or makes false reporshall pay a work injury supplemental bene

3. The record that is requested contains finaricfatmation fit surchage to the statef not less than $10 nor more than $100
provided by a self-insured employer or by an applicant fdP" €ach dlense. The department maaive or reduce a sur
exemptionunder $102.28 (2) (bjandthe requester is the self-chargeimposed under this subsection if the employer or insurance
insuredemployer or applicant for exemption or an attorney gomPamythat violated this subsection requests a waiveeduc
authorizedagent of the self-insured employer or applicant fdon of the surchare within 45 days after the date on which notice
exemption. An attorney or authorized agent of the self-insure?f the surchae is mailed to the employer or insurance company
employeror of the applicant for exemption shall provideritten ~and shows that the violation was due to mistatan absence of
authorizationfor inspection and copying from tiself-insured information. A surchage imposed under this subsection is due
employeror applicant for exemptioif requested by the depart Within 90 days after the date on which notice of the sugehir
ment. mailed to the employer or insurance companinterest shall

4. A court of competent jurisdiction in this state orders tHaSCru€on amounts that are not paid whire at the rate of 1 per
departmenbr the commission to release the record. centper month. All surchges and interest payments received

5. The requester is the subunit of the department that admir’ﬂgder this subsection shall be deposited in the fund established
terschild and spousal support or a county child support age ers.102.65 .
unders.59.53 (5) the request is made unde#8.22 (2m)and the _ (2) Any employey or duly authorized agent thereof, who,
requests limited to the name and address of the employee whdVhout reasonable cause, refuses to rehire an employee injured in
the subject of the recordhe name and address of the emplayeethe course of employment, or who, becaosa claim or attempt
employerand any financial information about that employee cot0 claim compensation benefits from such emplogéscrimi
tainedin the record. natesor threatens to discriminate against an employee as to the

6. Thedepartment of revenue requests the record for the pgfPloyee’ssmployment, shall forfeto the state not less than $50
pose of |Ocating a person, or the assets of a pemmnhas failed nOI’ more than $500 for eacHearise. No action under this subsec
to file tax returns, who has underreported taxable income or wiiN may be commenced except upon request of the department.
is a delinquent taxpayer; identifying fraudulent tax returns; or pro (3) Any employer who without reasonable cause refuses to
viding information for tax-related prosecutions. rehireanemployee who is injured in the course of employment,

(c) A record maintained bthe department or the commissiorivhere suitable employment is availablgthin the employee’
that contains employer dnsurer information obtained from the physicaland mental limitations, upon order of the department and
Wisconsin compensation rating bureau under162.31 (8)or in addition to other benefits, has exclusiiability to pay to the
626.32(1) (a)is confidentialand not open to public inspection oremployeethe wages lost during the period of such refusal, not
copying under s.19.35 (1)unless the \igconsin compensation exceedingone yeais wages. In determining the availability of
rating bureau authorizes public inspection or copying of thatiitableemployment the continuance in business of the employer
information. shall be considered and any written rules promulgated by the
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employerwith respect to seniority or the provisiasfsany collee  plies,as may be reasonably required to cure and relievetfrem
tive baigaining agreement with respect to seniority shall govereffectsof the injury and to attain étient use of artificial mem
History:I 1975 c. 147197f; c. b29(é)9§ 20?1{3_a. 14_,45005 a. 172 . tor d bersand appliances, and in case of the emplsyeeglect or
An employercannot satisfy sub. rehiring with an intent to fire at a later dat i il it i 1
Dielectricpcgrporation VLIRC, 111 Wis. )Zld 270393(_) _N.WZd 6_06(Ct. App. 1983) tlfgzutizlseerﬁZ?§yaéb;ytéog(?3esg,O?irctlan m?ﬁ%ﬁnc%:net#;:gy%?gﬂgﬁbgee
An employer has the burden to prove that rehiring was in good faidist Allis . ) !
School Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984). liable for the reasonable expense incurred by or on behalf of the
A one-day absence from work due to an injury triggered the rehire provision undenployeein providing such treatment, medicines, supplies and

5337(53) Link Industries, Inc..\LIRC, 141 Wis. 2d 551415 N.W2d 574(Ct. App. training. Where the employer has knowledge of the injury and the

For liability under sub. (3), the employee must show that he ori3heas an necessity for treatment, the emp'qmilwe to tlender the neees
employee;2) sustained a compensable ‘injury;. 3) applied for rehire; 4) had tsarytreatment, medicines, supplies and training constisitel

applicationfor rehire refused due to the injurniversal Foods CorporationMRC, i
161Wis. 20 1467 N W2d 793(Ct. App. 1991). neglector refusal. The employer shall also be liableré@son

Sub.(3) does not baan employee from seeking arbitration under a collective baﬁbleEXpens_e incurred by the employeerfecessary treatment to
gainingagreemento determine whether termination following an injury violated thecureand relieve the employee from théeefsof occupational dis
agreement.Sub. (3) relates to harm other than worker injusied is not subject to easeprior to the time that the employee knew or should have
the exclusive remedy provision of s. 102.03 (2); the “exclusive liability” Ianguageg . . . ) .
sub.(3) does not bar lawsuitsit imposes a penalty on the employer for refusal to hirknOwn the nature of his or her disabiliéyd its relation to empley
Countyof LaCrosse WWERC,182 Ws. 2d 15513 N.w2d 708(1994). ment,and as to such treatment suf®y.and(3) shall not apply
Lnablet reRUr (o & PrOT UBIONMEN 10 oxbross an Intarcst in foommioymant i € Obligation to fumish such treatment and appliances shall con
differentcapacity was reasonable. Hill LIRC, 184 Ws. 2d 1.0, 516 N.W2d 441 finueas required to prevent fl;'rther depenoranon |ndhad|t|0r}

(Ct. App. 1994). of the employee or to maintain the existing statusuch condi

If an employer shows that it refused to rehire an injured employee becausetigfp whether or not healing is completed.
employee’sposition was eliminated to reduce costs and increéis@nty, reason
ablecause has been shown under sub. (3). Ray Hutson ChevroletIfRCy186 (Im) LIABILITY FORUNNECESSARYTREATMENT. If an employee
WI;- 2dtt118é‘519 N-V\ll?t;h B?Q(Clt- dApp- ;994)- duet related inuri who has sustained a compensabhjary undertakes in good faith

n attendance policthat includes absences due to work-related injuries as p ; ; ;

of the total of absences allowed before termination violates sub. (3). Great Norttjﬁ“aswetreatmem that is genera"y medlc.a."y gcceptqble, but that
Corp.v. LIRC, 189 Wis. 2d 313525 N.W2d 361(Ct. App. 1994). IS unnecessayyhe employer shaplay disability indemnity for all

Neithersub. (2) nor case law authorizes employees who are terminated for filidisability incurredas a result of that treatment. An employer is not
worker’s compensation claim& bring wrongful dischge claims against their liable for disability indemnity forany disability incurred as a

employers.Brown v Pick 'n Save Food Storek38 F Supp. 2d 133(2001). . N
ploy o PP (eo1) resultof any unnecessary treatment undertakegoivd faith that

102.37 Employers’ records. Every employer of 3 or more is n(_)ninvasiv_e or not medically acceptable. _This subsection
personsand every employer who is subject to this chapter shafppliesto all findings that an employee has sustained a compensa
keep a record of all accidents causing death or disability of d?\‘r? injury, whether the finding results from a hearing, dieéault
employeewhile performing servicegrowing out of and inciden ©0f & partyor a compromise or stipulation confirmed by the depart
tal to the employment. This record shall gitie name, address, ment.
age,and wagesf the deceased or injured employee, the time and (2) CHoICE OF PRACTITIONER. (@) When the employer has
causes ofhe accident, the nature and extent of the inpmg any notice of an injury and its relationship the employment, the
otherinformation the department may requirerije or general employershall ofer to the injured employee his or her choice of
order. Reports based upon this record shall be furnished to #ey physician, chiropractorpsychologist, dentist, physician
departmengt such times and in such manner as the departmassistant, advanced practice nurse prescriheor podiatrist
may require by rule or general ordar a format approved by the licensedto practice and practicing in trésate for treatment of the
department. injury. By mutual agreement, the employee may havetlée

History: 1975 c. 14%.54; 1985 a. 832001 a. 37 of any qualified practitioner not licensed in this state. In chse

. emergencythe employer may arrange for treatment without ten

102.38 Records and reports of payments.  Every insuf deringa choice. After the emgency has passed teenployee
ancecompany that transacts the business of COmpensasioR  gspa)|pe given his or herhoice of attending practitioner at the-ear
ance,and every employer who is subject to this chaptéwhose jiest opportunity The employee has the right to a 2nd choice of
liability is not insured, shall keep a record of all payments maggandingpractitioner on notice to the employerits insurance
underthis chapter and of tttene and manner of making the pay carrier. Any further choice shall be by mutual agreement. -Part
mentsand shall furnish reports basepon these records and anyersand clinics are considered to be qmactitioner Treatment
otherinformation to the department as the department may requi{e, practitioner on referral from another practitionecdasid
by rule or general ordein a format approved by the departmenty;adio be treatment by one practitioner

History: 1975 c. 14%.54; 1975 c. 1991979 c. 891985 a. 832001 a. 37 L
(b) Theemployer is liable for the expense of reasonable travel
102.39 Rules and general orders; application of stat - to obtain treatment at the same rate as is provided for stiateref
utes. The provisions of £03.005relating to the adoption, publi andemployees under 80.916 (8) The employer is not liable for
cation, modification, and court review of rules general orders the expense of unreasonable travel to obtain treatment.
of the department shall apply to all rules promulgated or general(3) PRACTITIONERCHOICEUNRESTRICTED. If the employer fails
orders adopted under this chapter to tender treatment as provided in sil).or choice of an attending
History: 1995 a. 272001 a. 37 practitioneras provided in sul§2), the employes'right to choose
. i i the attending practitioner is naestricted and the employer is
1'02H4((j)t tﬁepdorts t“Ot etV|dence Itnt a;gg”;- d?gg%gshfuﬁ liable for the reasonable and necessary expense thereof.
glost bee ;dm?ssi%ﬁ): rarsn :\r/]idgtrircseuﬁwnan?/ action 3? procéedissgg (4) CHRISTIAN SCIENCE. Any employermay elect not to be
outof the death or accident reported subjectto the provisions for Christian Science treatment provided
: for in this section b¥iling written notice of such election with the

102.42 Incidental compensation. (1) TREATMENT OF department. N )

EMPLOYEE. The employer shall supply sustedical, sugical, chi (5) ARTIFICIAL MEMBERS. Liability for repair and replacement
ropractic,psychological, podiatric, dentahd hospital treatment, Of prosthetic devices is limited to thdeafts of normal wear and
medicinesl medical and Sgical Supplies’ CrutcheS, artificial tear. AI’tIfICI_al members furnished at the end Of the hea“ng pel’IOd
membersappliances, and training in the use of artificial membef@r cosmetic purposes only need not be duplicated.
andappliances, gt the option of the employee, if the employer (6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee
hasnot filed notice agrovided in sub(4), Christian Science treat shallhave elected Christian Sciertteatment in lieu of medical,
mentin lieu of medical treatment, medicines and medica} supurgical,dentalor hospital treatment, no compensation shall be
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payablefor the deatlor disability of an employee, if the death be1 Seoc;i(figlowdl (Zt)h(?) se(},s ﬂre dateiofury of ag kC)JCfcupationc’:ll ptdiiseaSEf?Qd S.
; : P . provides that medical expenses incurred before an emoyes of the
caus_edpr insofar as the dlsab'“ty may be aggravated' Cal_Jse k-relatednjury are compensable. Read togetheedical expenses in occupa
continuedby an unreasonable refusal or neglect to submit to &hal disease cases are not compensable until the date of mjtignce the date is
follow any competent and reasonable medicatjisarordental established all expenses associated witllisease, even if incurred before the date
treatmentor, in the casef tuberculosis, by refusal or neglect ttolg”g’é’{j ﬁisvg%“}%%'gé‘;b}fbp_"fgggf*;’;’_“;;@'gsufa“ce Co.\LIRC, 229 Ws. 2d
submitto or follow hospital or medical treatmemhen found by  Spencercreates an exception to the general rule that compensapenmitted

the department to be necessamhe right to compensation aceru only if medical expenses are reasonably required and necessaligng as a claim
antengages in unnecessary and unreasonable treatment in good faith, the employer

ir!g during aperiod of refusal or neglect to submit to or follow-h0S;s responsible for payment. Honthaners Restaurets; LIRC, 2000 WI App 273,
pital or medical treatment when found by the departmelieto 240Wis. 2d 234621 N.w2d 66Q 99-3002

necessaryn the case of tuberculosis shall be barred, irrespecti,vé?Ong“Ui”ﬁlza\)l’\gﬂemsv{;)f 't/'edics' Exf;gsfemfkefS Compensation Proceed
of whether disability was aggravated, caused or continu> ~3Me" &¥00g. Wis. Law Tow 2993,

thereby. . 102.425 Prescription and nonprescription drug treat -
(8) Awarp TO STATE EMPLOYEE. Whenever an award is madement. (1) DeriniTions. In this section:

by the department in behalf of a state employee, the department_y «n~: » . : :
of workforce development shall file duplicate copies of the award Ea) “Dlsp?nse has the meampg glyen 1#50.01 (7)
with the department of administration. Upon receipt of the copies(?) ‘Prug” has the meaning given in450.01 (10)
of the award, the department of administration shall promptly (¢) “Drug product equivalent” has the meaning giversin
issuea voucher in payment of the award from the proper approgfp0-13(1).
ationunder s20.865 (1) (fm)(kr) or (ur), and shall transmit one  (d) “Nonprescription drug product” has the meaning given in
copy of the voucher and the awata the oficer, department or s.450.01 (13m)
agencyby whom the décted employee is employed. (e) “Pharmacist” has the meaning given id50.01 (15)
(9) REHABILITATION; PHYSICAL AND VOCATIONAL. (a) One of () “Practitioner” has the meaning given ir4&0.01 (17)
the primary purposes of this chapter is restoration of an injured (g) “prescription” has the meaning given i®50.01 (19)

employeeto gainfu_l gm_ployme_nt. d’this_ end, the department (h) “Prescription drug” has the meaning giviens. 450.01
shallemploy aspecialist in physical, medical and vocational mh?ZO).

bilitation. . L . . .
- I “P " has th M50.01
(b) Such specialist shall study the problems of I’ehabl|ltatI0(21()l_) rescription order” has the meaning given iS0.0

both physical and vocational and shall refeitablecases to the
departmenfor vocational evaluation and training. The specialis
shall investigate and maintain a directory of such rehabilitati

t (2) SuBSTITUTION OF DRUG PRODUCTEQUIVALENTS. (a) Except
provided in pargb) and(c), when a drug is prescribed to treat

. . : : an injury for which an employer or insurer is liable under this

facilities, private and public, as are capabfaendering compe chapterthe pharmacist or practitioner dispensing the drug shall

tent rehab|I|tat|or1 §erV|Ce to sgrlously injured employees.. . Substitutea drug product equivalent in place of the prescribed
(c) The specialist shall review and evaluate reported injurigg,gif all of the following apply:

for potential cases in which seriously injureiployees may be
in need of physical and medical rehabilitation and may conf&r
with the injured employee, employénsurance carrier or attend
ing practitioner regarding treatment and rehabilitation.

1. In the professiongidgment of the dispensing pharmacist
practitioner the drug productquivalent is therapeutically
equivalentto the prescribed drug.

History: 1971 c. 611973 c. 150282 1975 c. 1471977 c. 195s.2410 28, 45; 2. The chage for the drug product equivalent is less than the
1977¢. 2731979 ¢. 2781981 ¢. 201987 a. 1791989 a. 641995 a. 2&s3743m  chargefor the prescribed drug.
3744 9130 (4) 1997 a. 338, 1999 a. 92001 a. 372003 a. 1442005 a. 172 (b) A pharmacist or practitioner may not substitute a drug

The requirement that medical treatment be supplied during the healing peri . . . .
definedas prior to the time theondition becomes stationarg not determined by quducrequ'valent under pa(ra) n place ofa prescr'bEd dmfg

referenceo the percentagef disability but by a determination that the injury has staany of the following apply:
bilized. Custodialcare, as distinguished from nursing services, is not compensable. 1. The prescribed drug is a single—source patented drug for

Mednicoffv. DILHR, 54 Wis. 2d 7 194 N.W2d 670(1972). . . .
In appropriatecases, the department may postpone a determination of permaﬁ@ﬁlﬂmh there is no druQ prOdUCt equwalent.

disability for a reasonable period until after a claimant completes a competent and 2, The prescriber determines that the prescribed dmgds

reasonableourse ophysical therapy or vocational rehabilitation as an essential p [ T
of the treatment required for full recovery and minimization of damagesnsT "Hé”y necessary and indicates that no substitution may be made for

americalnsurance Co..\DILHR, 54 Ws. 2d 272195 N.W2d 656(1972). that prescribed drug by writing on the face of the prescription
An employee who wishes to consult a second dactdhe panel after the first says orderor, in the case of a prescription order that is transmitted elec

no further treatment is needed may do so without notice or consent. If the seeondﬂ@nica”y by designating in electronformat the phrase “No sub
tor prescribes an operation that increases the amount of disahiitgmployer is - g ; ” Fe :
liable. Spencer WDILHR, 55 Wis. 2d 525200 N.W2d 611 (1972). stitutions” or “Dispense as written” or words of similar meaning

Sub.(7) [now sub. ()] relieves an employer of liability when the employee refus€¥ the initials “N.S.” or “D.A.W’

”eatmedfgpro"icr‘(etd b{ the te;“P'OyﬁﬂS fequ"ﬁg U”ﬂfh;;l*b-l(l)- AK? _emlp'é’yel? i? not (c) Unless paKb) applies, if an injured employee requests that

requiredto seek treatment rrom someone other mployer Klein Inaustrial P L.

Salvage vDILHR, 80 Ws. 2d 457259 N.W2d 124(1972). aspecific brand name drug be used to treat the emptolygery,
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend A€ pharmacist or practitioner dispensing the prescription shall

porary disability, travel expense, and maintenance costs beyoned@s if addi  dispensehe specific brand name drug as requested. If a specific
tional training is warranted. Beloit CorporationState, 152 Ws. 2d579 449 N.W2d brandname drug is dispensed under this paragraph the employer

299(Ct. App. 1989). ! oo
Sub.(1) requires an employer to pay medical expensesatama final order has orinsurer and the employee shall share the cost qlfl’ﬂf!Erlptlon

beenissued. Linsey.\LIRC, 171 Ws. 2d 499493 N.W2d 14(1992). asfollows:

experseinat resul lom a teforral by an in-state praciiioner selected in accordace, L 111€ employer or insurehall be liable in an amount equal

with the statute. UFE Inc. LIRG. 201 W, 2d 274548 N.W2d 57(1996)94-2794 [0 the average wholesale price, as determined unde@ub) 1,
The continuing obligation to compensate an employee for work related medi€i the Io_vyest—prlce_d drug product equivalent _that the pharmacist

e?tper;femder s. 102.42 d?les not allagency revie\Ev )o; comprofmhise agrleements)r practitioner has in stock on the day on which the brand name

afterthe one—year statute of limitations in s. 102.16 (1) has run if the employee in ic di H i

medicalexpenses after that tim&chenkoski VLIRC, 203 Ws. 2d 109552 N.w2d Cdfﬁg IS d.ISpensed’ plus the dlspensmg fee under(S)Jba) 2.and

120(Ct. App. 1996)96-0051 anyapplicable taxes upder s|B) (a) 3.that would be payable for
Undersub. (2), an employee can seek reimbursement for expenses related that drug product equivalent.

practitionersregardless of whether they are the first 2 practitioners whom the . . .
employeehas seen. Hermaarpet Marts MLIRC, 220 Ws. 2d 61,583 N.W2d 662 2. The employee shall be liable in an amount emﬂ‘ﬂe dit

(Ct. App. 1998)97-1119 ferencebetween the amount for whithe employer or insurer is
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liable under subdl. and an amount equal to the average wholesale (3) If the disability caused by the injury is at times total and at
price,as determined under syB) (a) 1, of the brand name drug timespatrtial, the weekly indemnity during each total or partial dis
on the day on which the brand name drug is dispensed, plus ability shall be iraccordance with sub&l) and(2), respectively
applicabletaxes under sukB) (a) 3.that are payablfer that brand  (4) If the disability period involves a fractional week, indem
namedrug. nity shall be paid for each day of such week, except Sundays only
(3) LIABILITY OFEMPLOYERORINSURER. (a) The liability of an atthe rate of one-sixth of the weekly indemnity

employeror insurer for the cost of a prescription drug dispensed (5) Temporarydisability, during which compensation shia#é
undersub.(2) for outpatient use by an injured employee is limitegayablefor loss of earnings, shall include such period as may be
to the sum of all of the following: reasonablyrequired for training in the use of artificialembers

1. The average wholesale price of the prescription drug asaefdappliances. Except as provided i182.61 (1g)temporary
the date on which thgrescription drug is dispensed, as quoted iisability shall also include such period as the employee may be
the American Druggist Blue Book, published by Hearst Corporaeceivinginstruction pursuant to $02.61 (1)or(1m). Temporary
tion, Inc. or itssuccessoror in the Drug dpics Red Book, pub disability on account of receiving instruction of the latter nature,
lished by Medical Economics Companinc. or itssuccessgr andnot otherwise resulting from the injuishall not be irexcess
whicheveris less. of 80 weeks.Such 80-week limitation does not apply to tempo

2. A dispensing fee of $3 per prescription oraemich shall rary disability benefits under this section, travel or maintenance
be payable for all prescription drugs dispensedier sub(2) expensainder s102.61 (1) or private rehabilitation counseling
regardles®f the location from which the prescription drug is- disOr rehabilitative training costs underl2.61 (1mjf the depart
pensedbut which shall be payable only to a pharmacist who digentdetermines that additional trainifgwarranted. The neces
penseghe prescription drug. sity for additional training as authorized by the department for any

3. Any state or federal taxes that may be applicable to the pFg'Ployeeshall be subject to periodic review and reevaluation.
scriptiondrug dispensed. (6) (a) Except as providenh par (b), no sick leave benefits

(b) In addition to the liability undepat (a), an employer or grovidedin connection with other employment or wages received

; : . ; L ther employment held by the employee when the injury
insureris also liable for reimbursement to an injured employee f pm o ; . .
all out-of-pocketexpenses incurred by the injured employee | ccurredmay be considered itomputing actual wage loss from

obtainingthe prescription drug dispensed. he employer in whose employ the employee sustained injury

- : : (b) In the case of an employee whose average weekiyngs

© A.b'l.“ng Statement submitted to an employe_r or insurer f(;"alrrecalculated under 402.11 (1) (a) wages received from other
a prescription drug dispensed under s(@). shall include the mploymentheld by the employee when tingury occurred shall
national drugcode number of the prescription as listed in th

nationaldrug codedirectory maintained by the federal food an e considered in computing actushge loss from the employer

e - . whose employhe employee sustained the injury as provided
drugadministratiorand shall state separately the price of the pr - ;
scriptiondrug and the dispensing fee. In this paragraph. If an employselverageveekly earnings are

. . calculatedunder s.102.11 (1) (a) wages received from other
(4) LineiLITy OFEMPLOYEE. (a) Exceptas provided in pd),  employmenteld by the employee when timury occurred shall

a pharmacist or practitioner who dispenses a prescrigidg e offset against those average weekly earnings andgenst

undersub.(2) to an injured employee may not collect, or bring afhe employees actual earnings ithe employment in which the

actlontofCﬁIIelptbflrpm tfhﬁ In_Ju_reddempIonee anyégmtf&eg)l? ')” employeewas engaged at the time of the injury

excessof the liability ofthe injured employee under s ¢ (c) Wages received from the employer in whose employ the

2. or the liability of the employer or insurer under s{g).(a) employeesustained injury or from other employmesiitained

(b) If an employer denies or disputes liability for the cost of gerthe injury occurred shall be considered in computing benefits
drug prescribed to an injured employee under ¢B.thephar  for temporary disability

macistor practitioner who dispensed the drug may collect, or (7) (a) If an employee has a renewed period of tempatiary
?hr'engraeg;ft't?gntzrzongg’r %ng]de ijlgred eeqﬂ?ﬁﬁﬂgescziﬁ Ofability commencing more than 2 years after the date of injury and,
fied 'ion sub ?3) @) g disp ’ jech p exceptas provided in pa(b), the employee returned to work for
ub. L atleast10 days preceding the renewed period of disabpiy-
(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an  mentof compensation for the neperiod of disability shall be
employeror insurer for the cost of a nonprescription drug produghadeas provided in patc).
usedto treat an injured employee is limiteglthe usual and cus (b) An employee neexdot return to work at least 10 days-pre
tomc?rytchage to the general public for the nonprescription drué"edinga renewed period of temporary disability to obtain benefits
prg‘ tuc 2005 8 172 undersub.(5) for rehabilitative training commenced more than 2
story: & yearsafter the date of injuryBenefits for rehabilitative training

102.43 Weekly compensation schedule. If the injury shallbe made as provided in peu')_. )
causeglisability, anindemnity shall be due as wages commencir}ﬂ (c) 1. If the employee was entitled to maximum weekly bene
the 4th calendar day from the commencementhaf day the Tits at the time ofnjury, payment for the renewed temporary-dis
scheduledwork shift began, exclusive of Sundays oelxcepting _ablllty or the rehabilitative training shall be at the maxinmaie
wherethe employee works on Sundayter the employee leavesin effect at the commencement of the new period.
work as the result of the injursnd shall be payable weekly there 2. If the employee was entitled to less than the maximum rate,
after,during suctdisability. If the disability exists after 7 calendarthe employee shall receive the same proportibthe maximum
daysfrom the date the employee leaves work as a result of tbichisin efect at the time of the commencement of the renewed
injury and onlyif it so exists, indemnity shall also be due and payeriodor the rehabilitative training as the emplogegctual rate
able for the first 3 calendar days, exclusive of Sundays,onBtthe time of injury bore to the maximum rate ifeef at that time.
exceptingwhere the employee works on Sunda§aid weekly 3. For an employee who is receiving rehabilitative training,
indemnityshall be as follows: a holiday breaksemester break or othesimilar scheduled inter

(1) If the injury causes total disabilityvo—thirds of the aver ruptionin a course of instruction does not commence a new period
ageweekly earnings during such disability of rehabilitative training under this paragraph.

(2) If the injury causes partial disabilijuring the partial dis ~ (8) Duringa compulsory vacation periatheduled in accord
ability, such proportion of the weekly indemnity rate for total disancewith a collective bagaining agreement:
ability as the actual wage loss of the injured employee bears to théa) Regardless of whether temployees healing period has
injured employee average weekly wagethe time of the injury endedno employee at work immediately before the compulsory
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vacationperiod may receive a temporary total disability benefitng after January 1, 1989, and staihtinue during the period of
for injury sustained while engaged in employment for thauchtotal disability subsequent to that date.

employer. (a) If such employee is receiving the maximum weekly bene
~ (b) An employeeeceiving temporary partial disability bene fits in effect at the time of thimjury, the supplemental benefit for
fits immediately before the compulsory vacation period for injury week of disability occurring after January2007, shall be an

sustainedvhile engaged in employment for that emplogkall amountwhich, when added to the regular benefit established for
continueto receive those benefits. the case, shall equal $338.

(9) Temporarydisability, during which compensation she#  (b) If such employee is receiving a weekly benefit which is less
payable for loss of earnings, shall include the period during whigianthe maximum benefit which was irfeft on the date of the
anemployee could return to a restricted type of work during thgury, the supplemental benefit farweek of disability occurring
healingperiod, unless any of the following apply: after January 1, 2007, shall be an amounfisieft to bring the

(a) Suitable employment thatvgthin the physical and mental total weekly benefits to the same proportion $838 as the
limitations of the employee is furnished to the employee by ttemployee’sveekly benefit bear® the maximum in éct on the
employeror some other employeFor purposes of this paragraphdateof injury.

if the employer or some other employer makgead faith ofer - (¢) The employer or insurance carrier paying the supplemental
of suitable employment that is within the physical and mental ligenefitsrequired under this subsection shall be entitleaio-
itationsof the employee and if the employee refuses without r§g,.sementor each such case from the fuestablished by s.
sonablecause to accehat ofer, the employee is considered 0,55 g5 commencing one year from the date of the first such pay
havereturned to work as of the date of dfler at the earnings that .. ont and annually thereafter while such payments continue.
theemployee would have received but for tatusal. In case of ¢|aimsfor such reimbursement shall be approbgdhe depart
adisputeas to the extent of an employephysical or mental limi ment

tationsor as to what employment is suitable within those-limi ’

tations,the employee may file an application undekG2.17and (2) In case of permanent total disability aggregate indemnity
s5.102.17t0 102.26shall apply shallbe weekly indemnity for the period that the employee may

Hve. Total impairment for industrial use of both eyesthe loss

b) The employea employment with the employer has bee
sus(,p)ended or ?er%inatedpdu)éthe employees allé)ge)c/i commis Of Poth arms at or near the shouderof both legs at or near the
, orof one arm at the shoulder and one leg at the hip, constitutes

sion of a crime, the circumstances of which are substantiag}g) Lo - NN -
relatedto that employment, and the employee has beemetiar! rmanentotal disability This enumeration is not exclusive, but
with the commission of that crime. If the employee is not fourl Other cases the department shall find the facts.

guilty of the crime, compensatidar temporary disability shallbe  (3) For permanent partial disability not covered byl¥2.52
payablein full. t0102.56 the aggregate number of weeks of indemnity shall bear

(c) The employes’employment with the employer has beeﬁuchrelatlon to 1,000 Wee!<s a.s.theture of the injury bears to one
suspendear terminatecue to the employe®Violation of the causingpermanent total disability and shall be payable at the rate
employer’s policy concerningemployee drug use during theOf two—thirds of the average weekly earnings of the employee, the
periodwhen the employee could return to a restricted type of wdRrningsto be computed as provided in192.11 The weekly
duringthehealing period. Compensation for temporary disabili?demnity shall bein addition to compensation for the healing
may be denied under this paragraph only if prior to the date riodand shall be for the period that the employesy live, not
injury theemployets policy concerning employee drug use wat® exceed 1,000 weeks.
established in writing and regularly enforced by the employer  (4) Where the permanedisability is covered by s4.02.52

History: 1971 c. 1481973 c. 1501975 ¢. 1471977 c. 1951979 ¢. 2781983  102.53and102.55 suchsectionsshall govern; provided, that in

2.98 1985 a. 831987 a. 1791993 a. 370492, 1995 2. 22413 2001 2. 372005y case shall thpercentage of permanent total disability be taken

Committee Note, 1971:Employees who have two joléo have been injured at @Smore than 100 per cent.

oneof them have in some cases been made totally disabled for work at either job. Sicl(s) In cases where it is determined that periodic benefits
leavebenefits from the other employer has suspended eligibility for compensation

hasreduced compensation even though the employéeredfa wage loss. This  grantedby the federal social security are paid to the employee

consideredo be inequitable. Sick leave benefits from the employer where injufyecause of disabilityhe benefits payable under this chapter shall

occurredare to be considered, howeverdetermining eligibility for compensation bereduced as follows:

from such employer|[Bill 371-A] : .
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem(a) For each dollar that the total monthly benefits payable

porarydisability, travel expense, and maintenance costs beyowde4@s if addi i i

tionaltraining iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.W2d 299 under this chapterexcludlng attomey ffaes and. costs, plu_s th?

(Ct.App. 1989). o o o monthly benefits payable under the social security act for disabil

thTthephrasle ifthe injury fﬁﬁﬁ d!sabrlléw Its interpreted Itr) light OL ;tf)e eclis is ruI?ty exceed 80% of the employseaverage current earnings as
atan employe& susceptiilr 0 Injurygue to a pre—existing condition aoes no H 7 5 ini 7 :

relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d11, 593 N.w2d determlnery,the social security administration, the benefits-pay

908 (Ct. App. 1999)98-2912 able under this chapter shall be reduced by the same amount so

The“as is” rule applies to delays in treatment of a work-related injury caused fyatthe total benefits payable shall not exceed 80% of the employ
apre—existing condition. It was reasonable to find that a woman was entitled to be

fits for the period she was unable to ungesugery to repair a work—related injury é‘S’save_rage current earnings. Howevey tOt_al beneﬁ_t payable
dueto the threat that anesthesia would cause harm to her pre—existing pregnanmderthis chapter and under the federal social security act may be

ITW Deltar v LIRC, 226 Ws. 2d 1L, 593 N.W2d 908(Ct. App. 1999)98-2912  redycedto an amountess than the benefit payable under this

. o . chapter.
102.44 Maximum limitations. Sectionl02.43shall be sub E N ducti der thi i hall b de b f
jectto the following limitations: (b) No reduction under this section shall be made because o

(1) Notwithstandingany other provision dhis chapterevery anincrease granted by the social security administration as a cost

> - . - of living adjustment.
employeewho is receiving compensation undbis chapter for .
permanentotal disability or continuous temporary total disability (€) Failure of the employee, except for excusable neglect, to
morethan 24 months after the das€injury resulting from an reportsocial security disability payments within 30 days after
injury which occurred prior to January 1, 1987, shall receive supfitten request shall allow the employer or insurance caroier
plementalbenefits which shall be payable in fitst instance by 'educeweekly compensation benefits payable under this chapter
the employer otthe employes insurance carrigor in the case of DY 75%. Compensation benefits otherwise payable shall be reim
benefitspayable to an employee undei82.66 shall be paid by Pursedto the employee after reporting.
the department out of the fund created undéfg.65 These sup (d) The employer or insurance carrier making such reduction
plemental benefitshall be paid only for weeks of disability occur shallreport to the department the reduction anatgeested by the
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departmentfurnish to the department satisfactory proof of theI Ir& order fOK/.S-Utf' (6) (B) F;g agzpeiw\f;u ph)ézicgélggga't\ilowzgﬂ%sggb(ec IrO/Lﬂ anluQngg)hed
i i uled injury. Mireles v , S. . . App. ,
basisfor the reduction. 98-1607

(e) The reductiorprescribed by this section shall be allowed Sub.(2) governs the permanent total disability indemrii@ther cases” of disabil

ity minder sub. (2) may include a combination of scheduled and unscheduled injuries.
only as to payments made on or after July 1, 1980, and shallR&IE) 42 52 T et 2 o e b o e 01607

computedon the basis of paymentsade for temporary total, tem " sub.(6) (b)allows the department to reopen an award to account for loss of earning

porarypartial, permanent total and permanent partial disabilitycapacityfrom an unscheduled injurgven if a scheduled injury causes tiaenina
. . tion of employment. Mireles.\LIRC, 2000 WI 96237 Wis. 2d 69613 N.Ww2d 875
(f) No reduction shall takieto account payments made undegg-1607

the social security act to dependents of an employee. Sub.(2) allows the awarding of permanent total disability that results from a com

e P . bination of scheduled and unscheduled injuries, provided that the applicant estab
(6) (a) .Where an injured employee claimicgmpensation lishesthat a clearascertainable portion of the disability is attributable taitisched
for disability under sub(2) or (3) has returned to work fdhe uledinjury or injuries. Secura Insurancel\RC, 2000 WI App 237239 Wis. 2d 315

employerfor whom he or she worked at the time of the injting  620N.W.2d 626 00-0303
- A claimant is not required to present evidence of a job search as part of prima facie

permanentiisability award S_ha" b.e based upon the physicat ".méaseof odd-lot unemployabilityprovided the claimant shows tHacause of the
tationsresulting from the injury without regard to loss of earningjury and otheBalczewskfactors suclas age, education, capacipd training, he

i i i ] or she is unable to secure continuing, gainful employment. If the claimant is within
capacity unless the actual wage loss in comparlsoneamhlngs the odd-lot categoryit falls to the employer to rebut the prima facie case by demon

atthe time of injury equals or exceeds 15%. stratingthat the claimant is employable and that jobs exist for him orBegcher
(b) |f, during the period sdbrth in s.102.17 (4)’[he emp|0y v. LIRC, 2004 WI 88273 Wis. 2d 13'6682 N.W2d 29 02-1582 .

. . . f Theburden that shifts from the claimant to the employer uBd&zewskis a bur
m_entr9|at|0n3h|p is terminated by the _employethe t'_me of the denof persuasion, but only as to the sub—-issue of whether a job exists that the claimant
injury, or by the employee because his or her physical or merﬁéﬂdo. The burden of persuasion on the ottsgrects of the claimasttase for per
limitations prevent his or her continuing in such employment, ganenttotal disability benefitsemains, as always, with the claimant. Beecher v

; ; ; LIRC, 2004 WI 88273 Ws. 2d 136682 N.W2d 29 02-1582
0
if dunng such perlod a wage loss of 15%nuore occurs the Paymenbf the supplemental benefit of 102.44 (1) is not precluded to former state

depaft_menmay reopen any aw_ard and make a redeterminati@fpioyeesy Art. IV, s. 26. The second injury fund is not impressed with a construc
takinginto account loss of earning capacity tive trust which prevents itsse for payment of such supplemental benefits. 62 Atty

(c) The determination of wage loss shall not take into aC(_:oan%”'(ag'
any period during which benefitsre payable for temporary €is ;55 45 genefits payable to minors; how paid. Com

ability. o . ensatiorand deatlbenefit payable to an employee or dependent
(d) The detgrmmapon of wage loss shall not take into accoyfiho was a minor when themployees or dependergt’right began
any period during which benefits are paid underid8 to accrue, mayin the discretion of the department, be ordered paid
(e) For the purpose afetermining wage loss, payment ofio a bank, trust companirustee, parent or guardian, for the use
benefitsfor permanent partial disability shall not be consideragt such employee or dependent as may be found best calculated
paymentof wages. to conserve the employese’'or dependert’ interests. Such
() Wage lossshall be determined on wages, as defined in @mployeeor dependent shall be entitled to receive payments, in
102.11 Percentage of wage loss shall be calculated on the balsesaggregate, at a ratmt less than that applicable to payments
of actual average wages over a period of at least 13 weeks. of primary compensation for total disability death benefit as

(g) For purposes of this subsection, if the employer in goggcruingfrom the employes’or dependers’18th birthday
faith makes an d&ér of employment which is refused lige  History: 1973 c. 1501993 a. 492
employeewithout reasonable cause, theployee is considered

to havereturned to work with the earnings the employee wouflP2:46 Death benefit. Where death proximately resufitom
havereceived had it not been for the refusal. the injury and the deceased leaves a person wholly dependent

(h) In all cases of permanent partial disabitityt covered by uponhim or her for support, the death benefit shall equal 4 times

s5.102.52t0102.56 whether or not the employee has returned l—g’{sor her average annual earnings, but when added to the-disabil

T iea bl indemnitypaid and due at the time of death, shall not exceed
work, the permanent partial disability shall not be less than tl 'E . :
imposedby the physical limitations. riwo thirds of weekly wage for the number of weeksosgtin s.

History: 1971 c. 1481973 c. 1501975 c. 14%s.33, 54,57; 1975 c. 1991977 102'44 (3)

c.195 1979 c. 2781981 c. 921983 a9§ 1991 a. 851995 a. 17, 2001 a. 372003 History: 1979 c. 2781981 c. 92

a.144 2005 a. 172 Death benefits under the workercompensation lawfFortune. WBB Apr1987.
Cross Refeence: See also s®WD 80.32 80.34 and80.5Q Wis. adm. code.

Committee Note, 1971:Employees who are totalljisabled receive compersa 102.47 Death benefit. continued If death occurs to an
tion at the wage level and the compensation ratefécteds of the date of their injury ) ! :

This is an average of approximately $45.90 per week foethployees who are injured employee other than as a proximate result ofirfhey,
injured previous to February 1, 1970. The intent is to providedgment of supple -~ before disability indemnity ceases, death benefit and burial

mentalbenefits; for example, an employee who was injured in October 1951 .
earningwages in excess of the maximum of $52.86 is receiving $37 a week for t@gpenseallowance shall be as follows:

?Aset\btili}y- TthisgB %rgpbﬁ{eﬁ will r?hceive sunplegegtal begeiig gf $A42 a W«Ieek to bring (1) Wherethe injuryproximately causes permanent total dis
etotal up to , which was the maximum February 1, . An employee injutggi|: ; i

in October 1951 with a wage of $26.43 has been receiving $18.50 per week for é&'"ty’ they shall b.e the same as if the injury had. caused .death‘
disability. This is 50%of the maximum in ééct in October 1951. Such employee €XCepithat the burial expense allowance shall be included in the

will receive supplemental benefits of $21 a week to bring the total up to $39.50, wifghms subject to the limitation stated in 802.46 The amount

is 50% of the maximum in &fct February 1, 1970. Itis not intended that any deat : : . .
benefitpayment be #écted by this section. [Bill 371-A] Availableshall be applied toward burial expense before any is

_ Thedepartment must disregard total la$®arning capacity in the case of arela appliedtowarddeath benefit. If there are no Sl_”ViVing de_pend_ents
tive scheduled injury Mednicof v. DILHR, 54 Wis. 2d 7194 N.W2d 670(1972).  the amount payablé dependents shall be paid, as provided in s.

The*“odd-lot” doctrine is a part of Wconsin law It provides that if a claimant 192 49(5) (b). to the fund created underi€2.65
makesa prima facie case that he or she was injured in an industrial accident and, !

becausef injury, age, education, and capagityunable to secure continuing gainful  (2) Where the injury proximatelycauses permanent partial
employmentthe burden oghowing that the claimant is employable shifts to m‘disability, the unaccrued compensation shall first éh'ﬂ:)”ed

employer. Balczewski vDILHR, 76 Ws. 2d 487251 N.W2d 794(1977). i .
Sub.(6) (a) includes only wage loss fared at the employment where the injurytowardfuner‘”1I expenses, not to exceed the amount SpeCIfEEd n

occurredand does not include wage loss frarsecond job. Ri. LIRC,159 Ws. ~ 102.5Q0 Any remaining sum shall be paid to dependents, as pro
2d 239 464 N.Ww2d 56(Ct. App. 1990). vided in this section and s402.46and102.4§ and there is no

LIRC exceeded its authority when it ordered temporary total disapdigynents  [i4hili i H
for an indefinite future period. Such payments are not authorizéefperiod after liability for any other payments. All computations under this sub

a medical condition has stabilized and before the employeegmesesyery GTC ~ Sectionshall take into COﬂSiC_ie_raﬂdhe present value of future
Auto Parts VLIRC, 184 Wis. 2d 450516 N.Ww2d 313(Ct. App. 1993). payments.If there are neurviving dependents the amount pay
Sub. (4) requires apportionment between scheduled and unschedjueds  ghleto dependents shall be paid, as provided 192.49 (5) (b)

whenboth contribute to permanent total disahilityoss of earning capacity may not !
beawarded for scheduled injuries. LanghusIRC, 206 Ws. 2d 494557 N.wzd  to the fund created under®02.65
450 (Ct. App. 1996)96-0622 History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179
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102.475 Death benefit; law enforcement and correc - (d) “Political subdivision” includes counties, municipalities
tional officers, fire fighters, rescue squad members, div. - andmunicipal corporations.

ing team members, national or state guard members (dm) “Rescue squad member” means a memberlefally
and emergency management personnel. (1) SPECIAL  organizedrescue squad.

BENEFIT. If the deceased employee is a law enforceméiueof (e) “State” means the state ofisfonsin and its departments,
correctionalofficer, fire fighter rescue squad membefiving gjvisions,boards, bureaus, commissions, authorities and colleges
teammembernational guard member or state defense force-meghq yniversities.

ber on state active duty as describieds. 102.07 (9)or if @ History: 1975 c. 274421; 1977 c. 2%5.1029mto 10295 165Q 1977 c. 48203
deceasegberson is an employee or volunteer performing emetig 1979 c. 10s.60 (11); 1979 c. 2211981 ¢. 3251983 a. 98189 1985 a. 29
gencymanagement activities under. 166 during a state of emer 1987a. 631991 a. 851993 a. 811995 a. 2471999 a. 14

gencyor a circumstance described irl66.04 who sustained an 0248 D . .

: o ; : : ; . eath benefit, continued.  If no person who sur
accidentalinjury while performing services growing out of anc ives the deceased employee is wholly dpependent upon the
incidentalto that employment or volunteer activity so that benef@eceasedam lovee for support. partial dependency and death
are payable under €.02.460r 102.47 (1) the department shall benefitstherer;oryshall be aggollc;vfs P y
voucherand pay from the appropriatiamder $20.445 (1) (aa) {1) An unestranged surviving pérent or parents to whose sup
asum equal to 75% of the primary death benefit as of the date g tthe deceased has contributed less than $500 in the 52 weeks
death,but not less than $50,000 to the persons wholly depend@ﬂg(

; ; tpreceding the injury causing death shall receive a death bene
upon thedeceasedFor purposes of this subsection, dependen%‘? >
shallbe determined under <k02.49and102.51 of $6,500. If the parents are not living togetliee department

shalldivide this sum in such proportion as it deems to be just, con
(2) PayMENTS TODEPENDENTS. (@) If there are more than 4persideringtheir ages and other facts bearing on dependency
sonswho are wholly dependent upon the deceased employee a Y 1n all oth the death benefit shall b h th
additionalbenefit of $2,000 shall be paid feach dependent in ) In all other cases the death benefit shall be such sum as the
excesf 4. department shall determine to represent fairly and justly thte aid
. . supportwhich thedependent might reasonably have anticipated
(b) If there is more than one person who is wholly dependgfiym the deceased employee but for the injdtyestablish antiei
uponthe deceased employee, the benefits under this section Sﬁﬁﬂénof supportand dependengit shall not be essential that the
be apportioned between such dependents on the paop®F  jeceaseeémployee made any contribution to support. The aggre
tional basis as the primary death benefit. gate benefits in such case shall not exceed twice the average
(c) Notwithstanding sul{l), if there are partial dependents otannualearnings of the deceasen;4 times the contributions of the
the deceased employee who aatitled to benefits under s.deceasedb the supporof such dependents during the year imme
102.48 they shall be entitled to suglortion of the benefit deter diately preceding the deceased emplogedeath,whichever
minedunder sub(1) that their partial dependency benefit bears tamountis the greaterin no event shall the aggregate benefits in
the primary benefit payable to one wholly dependent upon tlkach case exceed themount which would accrue to a person
deceased.No payment to a partial dependent shall be less thaolely and wholly dependent. Where there is more than one partial
$1,000. dependenthe weekly benefit shall bapportioned according to
(3) DispuTES. In case of dispute, dependents may file applictheir relative dependency The term “support” as used in ss.
tionsas provided in £02.17 and ss102.17t0102.27shall apply ~102.42t0102.63shall include contributions to the capital fund of
In such case, if the claim for a primary debénefit is compro the dependents, for their necessary comfort.
mised,any claim under this section shall be compromised on the(3) A deathbenefit, other than burial expenses, except as
sameproportional basis. The attorney general shall represent titberwiseprovided, shall be paid in weekly installments corre

interestsof the state in case of such dispute. spondingin amount tawo-thirds of the weekly earnings of the
(5) Minors. Benefits due to minors under this section may &MPloyeeuntil otherwise ordered by the department.
paidas provided in $102.45 History: 1975 c. 1471979 c. 2781989 a. 641993 a. 492

o . . . Cross Refeence: See also DWD 80.46 Wis. adm. code.
(6) Proor. In administering this section the department may

requirereasonable proof of birth, marriage, relationship or depen02.49 Additional death benefit for children, state
dency. fund. (1) Where the beneficiary under82.460r 102.47 (1)

(7) NOTTOAFFECTOTHERRIGHTS,BENEFITSOR COMPENSATION. IS the wife or husband of the deceased employee and is wholly
The compensation provided for in this section is in addition to, af@pendentor support, an additional death benefit shall be paid
notexclusive of, any pension rights, death benefitsther comn  from the funds provided by sufb) for each child by their mar
pensatiorotherwise payable by law riage who idiving at the time of the death of the employee, and

(8) DerINITIONS. As used in this section: whois likewise wholly dependent upon the employee for support.

“c " officer” loved by th Such payment shalcommence at the time that primary death
(@) “Correctionalofficer” means any person employed by thgeefitnayments are completed, orilvancement of compersa
stateor any political subdivision as a guard diicg#r whose prip

; : o & 9 X tion hasbeen paid at the time when payments would normally
cipal dutiesare supervision and discipline of inmates at a penalepeen completed. Payments shall continue at the rate of 10%
institution, prison, jail, house of correction or other place of peng

the surviving parersg’weekly indemnity until the chilg’18th

detention. birthday. If the child is physically or mentally incapacitatsd¢ch
(am) "Diving team member” means a member degally paymentsnay be continuedeyond the 18th birthday but the pay
organizeddiving team. mentsmay not continue for more than a total of 15 years.

(b) “Fire fighter” means any person employed by the state or (2) A child lawfully adopted by the deceased employee and
any political subdivision as a member ofioér of a fire depart  the surviving spouse, prior to the time of the injuagd a childhot
mentor a member of a volunteer departmeémtjuding the state the deceased employsedwn by birth or adoption but living with
fire marshal and deputies. the deceased employes a member of the deceased emplayee’

(c) “Law enforcement dicer” means any person employed byamily at the time of the injury shall for the purpose of this section
the stateor any political subdivision for the purpose of detectinge taken as a child by their marriage.
andpreventing crimend enforcing laws or ordinances and who (3) If the employee leaves a spouse wholly dependent and also
is authorized to make arrests for violations of the laws or ordi child by aformer marriage or adoption, likewise wholly depen
nancegshe person is employed to enforce, whether that enforaent,aggregate benefits shall be the same in amount as if the child
mentauthority extends to alaws or ordinances or is limited towerethe childof the surviving spouse, and the entire benefit shall
specificlaws or ordinances. be apportioned to the dependents in the amounts that the-depart
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mentshall determine to be just, considering the ages of the depesluntary contribution toward the support afchild by a parent,
dentsand other factors bearingn dependency The benefit or an obligation to suppo# child by a parent constitutes living
awardedo the surviving spousghall not exceed 4 times the averwith any such parent within the meaning of this subsection.
ageannual earnings of the deceased employee. (2) WHo ARENOT. (a) No person shall be considered a depen

(4) Dependencyof any child for the purposes of this sectiorlent unless that person is a spouse, a divorced spouse who has not
shallbe determined according t01€2.51 (1) in like manner as remarriedor a lineal descendant, lineal ancedtoother sisteror
would be done if there was no surviving dependent parent. othermember of the familywhether by blood or by adoption, of

(5) (a) In each case of injury resulting in death, the employ#te deceased employee.
or insurer shall pay into the state treasury the sum of $20,000. (b) If for 8 years or more prior to the date of injury a deceased

(b) In addition to the payment required under. (@ in each employeehas been a resident of the Uni@&dtes, it shall be cen
caseof injury resulting in death leaving no person dependent fetusively presumed thato person who has remained a nonresi
support,theemployer or insurer shall pay into the state treasuigntalien during that period is either totally or partially dependent
theamount of theleath benefit otherwise payable, minus any pajiponthe deceased employee for support.
ment made under $02.48 (1)in 5 equal annual installments with  (c) No person who is aonresident alien shall be found to be
thefirst installment due as of the date of death. eithertotally or partially dependemin a deceased employee for

(c) In addition to the payment requiradder par(a), in each supportwho cannot establish dependerigy proving contribu
caseof injury resulting in death, leaving one or more persons pdions from the deceased employleg written evidence or tokens
tially dependent for suppothe employer or insurer shall pay intoof the transfer of moneguch as drafts, letteos credit, microfilm
the state treasury an amount which, when added to the sums [gdigither copies of paid share drafts, canceled checkeceipts
or to be paid on account of partial dependency and undéps48 for the payment to any bandxpress companynited States post

(1), shall equal the death benefit payable to a person whofiffice, or other agency commercially engaged in the transfer of
dependent. fundsfrom one country to anothefor transmissiorof funds on

(d) The payment into the state treasury shall be made in all sR@alfof said deceased employee to such nonresidentotdien
casegegardless of whether the dependentpersonal represen N9 dependencyThis provision shall not be applicable units
tativesof the deceased employeemmence action against a 3r€MPloyeehas been continuously in the United States for at least
partyunder s102.29 If the payment is not made within 20 day9Neyear prior to hisor her injury and has been remuneratively
after the department makes request therefmy sum payable €MPloyedtherein for at least 6 months. .
shallbear interest at the rate of 7% per year (3) DivisioN AMONG DEPENDENTS. If there is more than one

() The adjustmenis liability provided in ss102.57 102.58 personwholly or partially dependent, the death benefit shall be
and102.60do not apply to payments made under this section dividedbetween such dependents in such propoatoihe depart

(6) Thedepartment may award the additional benefits payal%gmgha”- determlnehtge Jus(tj, considering their ages and other
under this section to the surviving parent of the chilthechild’s tsbearing on such dependency )
guardianor to such otheperson, bank or trust company for the  (4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to
child's use as may be found best calculated to conserve the int is a dependent and the extenhaf or her dependency shall
of the child. In the case of death of a child while benefits are s g etermined as of the date of the death oktheloyee, and the

payablethere shall be paid the reasonable expense for burial, {§Pendentssight to any death benefiecomes fixed at that time,
exceeding$1,500. regardlesof any subsequent change in conditiorihe death

(E)gnefitshall be directly recoverable by and payable to the depen
b . ntsentitled thereto or their legal guardians or trusteecase
|teHd in the fund established by £02.65 of the death of a dependent whose Tight to a death benefit has thus
istory: 1971 ¢. 260,92 (4) 1975 c. 147199 1977 ¢. 1951979 ¢. 105,60 - dfixed h of the benefi s th i bl
(13); 1979 c. 278355 1985 a. 831991 a. 851993 a. 4921997 a. 2532003 a. 144 bDecomefixed, so much of the benefit as Is then unpaid Is payable
2005a. 172 to the dependerd’personal representatives in gross, unless the
Deathbenefis for dependent chicren are not incréased by s. 102.57. SchwargC 2T mentletermines that the unpaid benefit shall be reassigned,
DILHR, 72 Ws. 2d 217"240 N.W2d 173(1976). Y S. 102.50. Endersub.(G_), and pald to any other dependent who is physmally
or mentally incapacitated or a minoA posthumous child is for
102,50 Burial expenses. In all cases where death of arfhepurpose of this subsection a dependent as of the date of death.

employeeproximately results from the injury the employer or (5) WHeEN NOT INTERESTED. No dependenbf an injured
insurershall pay the reasonable expense for burial, not exceedamgployeeshall be deemed a party in interest to any proceeding by
$6,000. the employee forthe enforcement of the employge&laim for
History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17. compensationnor with respect to the compromise thereof by such

employee. A compromise of all liability enterethto by an
102.51 Dependents. (1) WHoARE. (a) The following per employeds binding upon the employsadependents, except that
sonsare entitled to death benefits as if they are solely and wholigly dependent of a deceased employee may submit the compro
dependenfor support upon a deceased employee: mise for review under 4.02.16 (1)

1. A wife upon a husband with whom she is living at the time (6) DivisioN AMONG DEPENDENTS. Benefits accruing to a

of his death. minor dependent child may be awarded to either parent in the dis
2. A husband upon waife with whom he is living at the time cretionof the department. Notwithstanding s(b), the depart

of her death. ment may reassign the death benefit, in accordance with their
3. A child under the age of 18 years upon the parent witiSPectiveneeds therefor as between a survipguse and chil

whomhe or she is living at the time of theath of the parent, theredrendesignated in sulfl) and s102.49
beingno surviving dependent parent. (7) CeRTAIN DEFENSEBARRED. In proceedings for the collec

4. A child over the age of 18 years, but physically or mentaif{Pn of primary death benefit or burial expense it shall not be a
incapacitatedrom earning, upon the parent with whom he or shgefense that the applicant, either individually or as a partner or

is living at the time of the death of the parent, there being ro s[]?ﬁ,”t‘ber"’l";sé agﬁTyng ci‘;;?gsfecéel‘ggg 08368 1993 2. 12
HY Istory: C. Y4 y C. C. Y« a. a. y
viving dependent parent. 492 1995 a. 2251997 a. 2531999 a. 162

(b) Where a dependent whodatitled to death benefits under Cross Refeence: See also DWD 80.48 Wis. adm. code.
this subsectiorsurvives the deceased employee, all other depenA posthumously born illegitimatehild does not qualify as a dependent under sub.

: : (4). Claimants not falling within one of the classifications under sub. (2) (a) will not
dents shall be excluded. The @ag of any portion of the SHp qualify for benefits, regardless of dependencfaat. Larson vDILHR, 76 Ws. 2d

port and maintenance of a child upon afehe parents, or any 595 252 N.w2d 33(1977).

(7) All payments received under this section shall be dep

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/102.51(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.48(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.48(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.48(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.29
https://docs.legis.wisconsin.gov/document/statutes/2005/102.57
https://docs.legis.wisconsin.gov/document/statutes/2005/102.58
https://docs.legis.wisconsin.gov/document/statutes/2005/102.60
https://docs.legis.wisconsin.gov/document/statutes/2005/102.65
https://docs.legis.wisconsin.gov/document/acts/1971/260
https://docs.legis.wisconsin.gov/document/acts/1971/260,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/110
https://docs.legis.wisconsin.gov/document/acts/1979/110,%20s.%2060
https://docs.legis.wisconsin.gov/document/acts/1979/110,%20s.%2060
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1979/355
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1997/253
https://docs.legis.wisconsin.gov/document/acts/2003/144
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.48
https://docs.legis.wisconsin.gov/document/courts/72%20Wis.%202d%20217
https://docs.legis.wisconsin.gov/document/courts/240%20N.W.2d%20173
https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/statutes/2005/102.51(6)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.16(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.51(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.51(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49
https://docs.legis.wisconsin.gov/document/acts/1975/94
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1983/368
https://docs.legis.wisconsin.gov/document/acts/1993/112
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/acts/1997/253
https://docs.legis.wisconsin.gov/document/acts/1999/162
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.48
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20595
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20595
https://docs.legis.wisconsin.gov/document/courts/252%20N.W.2d%2033

102.52 WORKER’S COMPENSATION Updated 05-06Wis. Stats. Database 36

102.52 Permanent partial disability schedule. In cases tion, the schedule therein is exclusiveande Zande.\LHR Dept.70 Ws. 2d 1086

: : : o dieami[236N.W.2d 255(1975).

'T‘C".Jde‘j'” Fhe foIIowmg sChedUIe of pgrmangnt pama.l dlsab.lll The"loss of an arm at the shoulder” undeb. (1) includes injuries to the shoulder
tlesmdemn_lty shall l_oge paid for the healing perlpd, and in additiofagenv. LIRC, 210 Ws. 2d 12563 N.W2d 454(1997),94-0374

for the period specified, at the rate of two—thirds ofakierage

weekly earnings of the employee, to be compwsgrovided in 102.53 Multiple injury variations. In case an injury causes

s.102.1t more than one permanent disability specified inX32.44 (3)
(1) The loss of an arm at the should&®0 weeks; 102.52and102.55 theperiod for which indemnity shall be pay
(2) The loss of an arm at the elbo#50 weeks; able for each additional equal or lesser disability shall be

increaseds follows:
(1) In the case of impairment of both eyes, by 200%.

(2) In the case of disabilities on the same hand covered by s.
2.52(9), by 100% for the first equal or lesser disability and by

(3) The loss of a hand, 400 weeks;
(4) Theloss of a palm where the thumb remains, 325 weeks;
(5) Theloss of a thumb antthe metacarpal bone thereof, 16010

weeks; o S= T
(6) Theloss of a thumb at the proximal joint, 120 weeks; 150%for the 2nd and 3rd qqgal or lesser disabilities.
7\ The | f 2 thumb at the distal ioint. 50 ks- (3) In the case of disabilities on the same foot covered by s.
(7) Theloss o at_um at the distal joint, O weeks; 102.52(14), by 20%.

Zzéfae'(l;rllgloss of all fingers on one hand at their proximal joints, (4) In all other cases, by 20%.

) . (5) Theaggregate result as computed by applying @)band
©) Los_ses Of_ fingers on each hand as follows: the aggregate result for members on the same hand or foot as com
(2) Anindex finger and the metacarpal bone thereof, 60 weeggiedby applying subg2) and(3), shall each be taken as a unit

(b) Anindex finger at the proximal joint, 50 weeks; for applying sub(4) as between such units, and as between such
(c) An index finger at the second joint, 30 weeks; unitsand each other disability

(d) An index finger at the distal joint, 12 weeks; History: 1973 c. 1501979 c. 278

(e) A ml_ddle fl_ngerand the mete_tcarp_al_bone thereof, 45 weekf02.54 Injury to dominant hand. I an injury to an employ

(f) A middle finger at the proximal joint, 35 weeks; ee’sdominant hand causes a disability specified. £02.52 (1)

() A middle finger at the second joint, 20 weeks; to (9) or amputation of more than two-thirds of the distal joint of
(h) A middle finger at the distal joint, 8 weeks; afinger, theperiod for which indemnity is payable for that disabil

() A ring finger and the metacarpal bone thereof, 26 weekiy Or amputation is increased B§%. This increase is in addition
() A ring finger at the proximal joint, 20 weeks; to any other increase payable undef@2.53but, for cases in

LY o . which an injury causes more than one permanent disalhigy
(k) Aring finger at the second joint, 15 weeks; increaseunder this section shall be based on the periods specified

(L) Aring finger at the distal joint, 6 weeks; in 5.102.52(1) to (9) for each disability and not on any increased
(m) A little fingerand the metacarpal bone thereof, 28 weekgeriodspecified in $102.53
(n) A little finger at the proximal joint, 22 weeks; History: 1993 a. 81

(0) Alittle finger at the second joint, 16 weeks; 102.55 Application of schedules. (1) Wheneveramputa

(p) Alittle finger at the distal joint, 6 weeks; tion of a member is made between any 2 joints mentioned in the
(10) The loss of a leg at the hip joint, 500 weeks; scheduldn s.102.52the determined losand resultant indemnity
(11) The loss of a leg at the knee, 425 weeks; thereforshall bear such relation to the loss and indenagpfica
(12) The loss of a foot at the ankle, 250 weeks; ble in case of amputatioat the joint next nearer the body as such
(13) Theloss of the great toe with the metatarsal bone theretury bears to one of amputation at the joint nearer the.body

83 1/3 weeks; (2) Forthe purposes of this schedplermanent and complete
(14) Losses of toes on each foot as follows: pharaly?isof any member shall be deemed equivalent to the loss

thereof.

(a) A great toe at the proximal joint, 25 weeks; . .
(3) Forall other injuries to the members of the body or its fac

(b) A great toe at the distal joint, 12 weeks; ultieswhich are specified in this schedule resulting in permanent

() The second toe with theetatarsal bone thereof, 25 Weeksdisability, though the member be not actually severed or the fac

(d) The second toe at the proxima! jgint, 8 weeks; ulty totally lost, compensation shall bear such relation to that
(e) The second toe at the second joint, 6 weeks; namedin this schedule as disabilitibear to the disabilities named
(f) The second toe at the distal joint, 4 weeks; in this schedule. Indemnity in such cases shall be deterrjned
(g) The third, fourth or little toe witthe metatarsal bone allowing weekly indemnity during the healing period resulting
thereof,20 weeks; from the injury and the percentage of permanent disability result

(h) The third, fourth or little toe at the proximal joint, 6 weekdNd thereafter as found by the department.
(i) The third, fourth or little toe at the seconddgstal joint, 4 102.555 Occupational deafness: definitions.

weeks; _ _ _ 1) “Occupationaldeafness” means permaneattial or perma
(15) Theloss ofan eye by enucleation or evisceration, 27genttotal loss of hearing of one or both ears due to prolonged

weeks; o ) _ exposureo noise in employment. “Noise” means sound capable
(16) Total impairment of one eye for industrial use, 25@f producingoccupational deafness. “Noisy employment” means
weeks; employmentin the performance of which an employee is-sub
(17) Total deafness from accident or sudden trauma, 33&ctedto noise.
weeks; (2) No benefits shalbe payable for temporary total or tempo
(18) Total deafnessof one ear from accident or sudderrary partial disability under this chapter for loss of hearing due to
trauma,55 weeks. prolongedexposure to noise.
History: 1973 c. 1501975 c. 1471979 c. 278 (3) An employee who because otcupational deafness is

Cross Refeence: See also s®WD 80.32and80.5Q Wis. adm. code. . .
In a proceeding brought by an employee whdesefl total deafness in one ear transferredoy his or her employer to other noisy employment and

skull fracture, loss of taste and smell, facial paralysis, and periods of intermittéf€rebysustains actual wage loss shall be compensated at the rate
headacheand dizziness, théepartment did not err in determining that the hearinrovidedin s.102.43 (2) notexceeding $7,000 in the aggregate

losswas a scheduled disability under sub. (18), with a separate award for the w i "o [y ”
tional physical eflects of the deafness, rattiean considering the entire range of dis m all employers. “ime of injury”, “occurrence of injury”, and

abilitiesas awhole. When a loss is recognized by and compensable under this s@ate of injury” in such case mean the date of wage loss.
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(4) Subjectto the limitations provided in this sectiaimere 102.56 Disfigurement. (1) If an employee is so perma
shall be payable for total occupational deafness of one3@ar nently disfigured as to occasion potential wage loss, the depart
weeksof compensation; for total occupational deafness of bathentmay allow such sum as it deems just as compensation there
ears,216 weeks of compensation; and for partial occupatiorfak, not exceeding the employseaverage annual earnings as
deafnessgompensation shall bear such relation to that nameddefinedin s.102.11 In determininghe potential for wage loss
this section as disabilities bear to the maximum disabilities prandthe sum awardedhe department shall take into account the
videdin this section. In cases covered by this subsection, “tirage,education, training and previous experieand earnings of
of injury”, “occurrence of injury”, or “datef injury” shall, at the the employee, the employeepresent occupation and earnings
option of the employee, be the dateoccurrence of any of the fol andlikelihood of future suitable occupational change. Consider

lowing events to an employee: ationfor disfigurement allowance is confined to those areéseof
(a) Transfer to nonnoisy employment by an employer who&®@dy that are exposed the normal course of employment. The
employment has caused occupational deafness; departmenshall also take into account the appearance of the dis

. figurement, its location, and the likelihood of its exposure in
(b) The last day actually worked before retiring, regardless & : ; : )
vacationpay or time, sick leave or any other benefit to which th%ccupatlonsf_or Wh'ch the emplpyee is suited. )
employeds entitled; 2 tNotwghstt?]r_wd|ngstgb.(l),t|f an \z;“gwﬁl?yet?] who cllalms c?]m
- _ ; .. __pensatiorunder this section returnswmrk for the employer who
©) Termlnatlon_ of the emplqyer employee relatpnshlp, Oremployedthe employee at the time of the injury at the same or a
(d) Layoff, provided the laydfis complete and continuous forhigherwage, the employee may not be compensated uthless
6 months. employeeshows that he or sobably has lost or will lose wages
(5) No claim under sul(4) may be filed until Zconsecutive dueto the disfigurement.
daysof removal from noisy employment after the time of injury History: 1971 c. 1481977 c. 1951987 a. 179
exceptthat under sul{4) (d)the 7 consecutive days’ period may
commencawithin the last 2 months of layfof 102.565 Toxic or hazardous exposure; medical
(6) The limitation provisions in this chapter shall controlexamination; conditions of liability . (1) When an
claimsarisingunder this section. Such provisions shall run frodmployeeworking subject to this chaptexs aresult of exposure
thefirst date upon which claim may be filed, or from the date ## the course of hisr her employment over a period of time to
subsequentleath, provided that nolaim shall accrue to any toxic or hazardous substances or conditions, developslauny
dependentinless an award has been issued or hearing tests Hz@/ly observable abnormality or condition which, competent
been conducted by a competent medical specialist after tAtedicalopinion, predisposes or renders the employ in any manner

employeehas been removed from the noisy environment for(&ﬁerentia”y susceptible to disability to such an extent that it is
periodof 2 months. inadvisablefor the employee to continue employméntolving

(7) No payment shall be made to an employee under this sS{C1! €xposure and the employee is disguirom or ceases to
tion Unless the employee shall have workedoisy employment continuethe employment, arslifers wage loss by reason of such
for a total period of at least 90 défys the employer from whom dischargeor such cessation, the department may allow such sum
the employee claims compensation asit deems just as compensation thergifiot exceeding13,000.

L . . In the event a nondisabling condition may also be caused by toxic
(8) An employer is liable for the entire occupational deafne g 4 Y

) - - e o hazardous exposure not related to employment, and the
to which his or her employment has contributed; bprévious  employeehas a history of such exposure, compensatigras
deafness is established by a hearing test or other competent\@eq by this sectiorshall not be allowed nor shall any other rem
dencewhether or not the employee was exposed to maithén oy for Joss of earning capacityn case of such dischu prior
the 2 months preceding such test, the employer is not liable FBra finding by the department that it is inadvisable for the
previousloss scestablished nor is the employer liable for any |°%°mp|oyeao continue in such employment and if it is reasonably
for which compensation has previously been paid or awarde%robablethat continued exposure would result in disabitine

(9) Any amount paid to an employee under this section by albility of the employer who so disclgas the employee is pri
employershall be credited against compensation payabkngy mary, and the liability of the employkr insurer is secondary
employerto such employee for occupational deafness under sulpsderthe same procedure and to the sarfexefs provided by
(3) and(4). No employee shall in the aggregate receive greaten02.62
compensatiorfrom any or all employers for occupational deaf (2) Uponapplication of any employer or employee the depart
nessthan that provided in this section for total occupatlonal-deaﬁentmay direct any employee of the employer or an employee
ness. who, in the cours®f his or her employment, has been exposed to

(10) No compensatiomaybe paid for tinnitus unless a heartoxic or hazardous substances or conditions, to submit to
ing test demonstrates a compensable hearing loss other than tigxaminationby a physician or physicians to be appointed by the
tus. For injuries occurring oor after January 1, 1992, no com departmento determine whether the employee has developed any
pensatiommay be paid for tinnitus. abnormalityor condition under sul§l), and the degree thereof.

(11) Compensatiomnder s102.66for permanent partial dis The cost of the medical examination shall be borne by the person
ability due tooccupational deafness may be paid only if the loggakingapplication. The results of the examination shall be sub

of hearing exceeds 20% of binaural hearing loss. mitted by the physician to the department, which shall suboit
History: 1971 c. 1481973 c. 1501975 c. 147199, 200, 1977 c. 1951979 c. €S of the reports to the employand employee, who shall have
2781981 c. 921983 a. 981985 a. 831991 a. 85 opportunityto rebut the reports provided request therefarasle

g:)cr):;ilt?tzzze:lztt:ee- f;:l?}\}sf?e?emég Sr?l.;i;grsagignﬁticr?l?:émsy operation and to the departmen/tnthln 10 days from the malllng of the report to
transfersthe employees to nonnoisy employment, they have been unable to mifig parties. The.department shall mmmdmgs.as to whether
claim for occupational deafness until the conditions of sub. (b), (c) or (d) were met. Not it is inadvisable for the employee to continuaisor her
Theemployee will now have the option of filing a claim at the time of transfer at ”@mployment.
currentrate of compensation with a 2-1/2% reduction for each yeag@bver 50 . . .
or waiting until he meets the conditions of sub. (b), (c) or (d) when he may file claim (3) If an employee refuses to submit to the examination after

atthethen—current rate of compensation with a 1/2% reduction for each year of gfigectionby the commission, or amgember thereof or the depart

over50. [Bill 371-A] . .
It is a prerequisite for an award of benefits under sub. (10) that the employee n‘]‘[]Smor an, e)_<am|ner thereof, or !n any way ObStrmns.same‘ the
havesufered some compensable hearing loss other than tinnitus; sub. (10) doesBployee’sright to compensation under this section shall be

require a compensable hearing loss in both ears or in a particul@eeral Cast parred.

ings Corporation VLIRC, 152 Wis. 2d 631449 N.W2d 619(Ct. App. 1989). .
Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger Car (4) No payment shall be made to an employee under this sec

porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947 tion unless he or she shhkve worked for a reasonable period of
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time for the employer from whom he or she claims compensatiohwhether the employee or the emplogeEpendent or personal
for exposing him or her to toxic or hazardous conditions. representativeommences action against a 3rd partprasided

(5) Paymentof a benefit under this section to an employei® s.102.29

shall stop such employefeom any further recovery whatsoever (3) All payments received under this section shall be depos
from any employer under this section. ited in the fund established by 82.65

History: 1977 c. 29195 1979 c. 278 History: 1971 c. 1481971 c. 26692 (4) 1973 c. 1501975 c. 1471977 c. 195

Sub. (1) requires that aemployees termination be connected to the employmeni981c. 92 1985 a. 83173 1987 a. 1792001 a. 372003 a. 1442005 a. 172
thatcaused the susceptibility disease. General Castings CorpMnstead,156 Cross Refeence: See also DWD 80.68 Wis. adm. code.
Wis. 2d 752 457 N.W2d 557(Ct. App. 1990). Thefund was not liable for disability benefits when an employerliabke for per

manenttotal disability Green Bay Soap Co.DILHR, 87 Wis. 2d 561275 N.W2d

102.57 Violations of safety provisions, penalty . Ifinjury ~ °0(Ct App-1979).

is caused by the failure of the employer to comply with any stat{@y 60 Minor ille o
; - . gally employed. (1m) When the injury
rule, or order of the department, compensatiod death benefits . 'g\\stained by a minor who is illegally employed, the empjoyer

in addition to paying compensation or wage loss under(6utn

bl f i | ith | e minor and death benefits to the dependents of the,rmivall
ably to enforce compliance bymployees with any statute, rule,»y the following amounts into the state treastaydeposit in the
or order of the department constitutes failure by the employergy{ astablished under $02.65

COHEE)'X,:V\QEQltgégzsigagguf’gggggi 2r3c;rder (a) An amount equal to the amount recoverdtyl¢he injured

This section and s. 102.58 may be applicable in the same case if the negligen@BPlOyee but not to exceed $7,500, if the injured employee is a
boththe employer and employee are causes of the empioiypery. Milwaukee  minor of permit age and at the time of the injury is employed,
Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975). required,sufered, or permitted to work without a written permit
issuedunder ch103 except as provided in pafg) to (d).

(b) Anamount equal to double the amount recoverable by the
injured employee, but not to exceed $15,000, if the injured

thatare adequately maintained, and the use of which is reason%ﬂ?}gloyees a minor of permit age and at the time of the injury is

P loyedrequired, siféred, or permitted to workithout a per
enforcedby the employerif injury results from themployees K /
failure to )gbey ans r)é%songblﬁ rule adopted ang rgasonig}g in any place of employment or at any employment in or for

102.58 Decreased compensation. If injury is causedy
thefailure of the employee to use safety devices thgprendded
in accordance with any statute, rule, or ordehefdepartment and

enforcedby the employer for the safety of the employee and |c|h E_he depa&t_me?rt] atctlng U_[lde;’] Glj?a T%S e.‘dc’pt%d a written
which the employee has notiaar, if injury results from the intex esolutionproviding that permits shall not be 1ssued.

ication of the employee by alcohol beverages, as definesl in_ (€) An amount equal to double the amount recoverable by the
125.02(1), or use of a controlled substanas defined in ©61.01 injured employee, but not to exceed $15,000, if the injured
(4), or a controlled substance analog, as defineddfis01(4m), ~employeeis a minor of permit age and at the time of the injury is
the compensation and death benefit providethis chapter shall €Mployed,required, siered, or permitted to work at prohibited
be reduced 15% but the total reduction may not exceed $15,08@1Ployment.

History: 1971 c. 1481981 c. 921983 a98, 1987 a. 1791995 a. 4482001 a. (d) Anamount equal to double the amount recoverable by the
37-Th burden of oroof e th over to establish not oniy the fact of infoicat injured employee, but not to exceed $15,000, if the injured
butalso a causal connection between the condition and thé injury or accident. HEIBPPIOYEEs a minor under permit age and is illegadyployed.
BeverageCorporation vDILHR, 49 Ws. 2d 233181 N.W2d 418(1970). (5) (a) A permit or certificate of age that is unlawfully issued

This section and s. 102.57 may be applicable in the same case if the negligen@y)an oficer specified in ch103, or that is un|awfu||y altered after
D I o e G e o sy mricyRe. Miwaukee jssancewithout fraud on the part of the employshall be con
~ Whethera traveling employes’'multiple drinks at a tavern was a deviation wasidereda permit for purposes of this section.
irrelevantwhen the employee was injured while engaged in a later act realig;?bly nec (b) If the employer is misled in employing a minor iIIegaIIy

essaryto living. Under this section, intoxication does not defeat a wiw'| . .
pensatiorclaim but only decreases thenefits. Heritage Mutual Insurance Co. v D€causeof fraudulent written evidence of age presented by the

Larsen,2001 WI 30242 Ws. 2d 47 624 N.W2d 129 98-3577 minor, the employer is not requireéd pay the amounts specified
. o . ) in sub.(1m).
102.59 Preexisting disability , indemnity . (1) If an (6) If the amount recoverable by a minor employee for tempo

employeehas at the time of injury permanent disability which if5ry disability is less than the actual loss of wage sustained by the
it had resulted frorsuch injury would have entitled him or her tayinor employee, then liability shall exist for that loss of wage.

indemnityfor 200 weeks and, asresult of such injuryncurs fur : . . :
ther permanent disability which entitles him or her to in(_jemnitg 1(5%3’;1 'é?ﬁﬁﬂgng; eer?cglloc;[rappupkl)ﬁstr?e?r;Stgk?llig)rqgg’b?ysra%?if\l/r:eed n
for 200 weeks, the employee shall be paid from the fpratded pr?ofthat at the time of the injury the employee was not employed

in this section additional compensation equivalent to the amo .
which would be payable for said previous disability if it ha%v ih the actual or constructive knowledge of the agenqyubr

il
resultedfrom such injury or the amount which is payable for said’ . . . .
further disability, whichever is the lesself said disabilities result . _(8) This section does not apply liability arising under s.
in permanent total disabilithe additional compensation shall be-02-06unless the employer sought to be gearknew or should
in such amount as will complete the payments which would h Orvgrkggg‘::notrn?;é?;m'nor was illegally employed by doatrae
beendue had said permaneotal disability resulted from such ™~ ~' =" ) i
injury. This additional compensation accrues from, and noay ~ MStO: 1975 C. 14%.57, 1975 c. 1991677 c. 29195 2005 a. 172
be paid to any person before, the end of the period for which cof, g1
pensationfor permanent disability resulting from such injury i '
payableby the employerand shall be subject to 502.32 (6)

Indemnity under rehabilitation law . (1) Subject
%o subs(1g) and(1m), an employee whis entitled to receive and

; Pl . -has received compensation under this chaptet who is entitled
(6m), and(7). Nocompromise agreement of liability for this addi;q and is receiving instructions und2® USC 701to 797h as

tional compensation may provide for any lump sum payment. 5yministeredby the state in which the employegsides or in
(Im) A compromise order issued undet82.16 (1)may not which the employee resided e time of becoming physically
be admitted as evidence in any action or proceeding for benef{gabled,shall, in addition to other indemnitye paid the actual
compensableinder this section. andnecessary expenses of travel at the same rate as is provided for
(2) In the case of the loss or of the total impairment of a harslate officers and employees under 20.916 (8)and, if the
arm, foot, leg, or eye, the employer shall pay $20,000 intstéite employeereceives instructions elsewhere than at the place of resi
treasury. The payment shall be made in all such cases regardldsace the actual and necessary costsafntenance, during reha
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bilitation, subjectto the conditions and limitations specified inlitation counselor under pgr) and, subject to the conditions and
sub.(1r). limitations specified in sub(1r) (a)to(c) and by rule, if the private

(1g) (a) In this subsection‘suitable emp|oyment" means rehabilitationcounselor determines that rehabllltatlvetralnlng is
employmenthat is within an employepermanent work restric Necessarythe reasonable cost of thehabilitative training pro
tions, that the employee has the necessary physical capad#m recommended by that counselancluding the cost of
knowledge,transferable skills, and ability to perform, and thddiition, fees, books, maintenance, and travel at the same rate as is
pays not less than 90% of the employeereinjury average Providedfor state dicers and employees under2).916 (8)
Week|ywage7 except that emp|0yment that pays 90% or mbreNOtW|thStand|ngthat the department may authorize under s.
the employees preinjury average weekly wagees not consti 102.43(5) a rehabilitative training program that lasts longer than
tute suitable employment if any of the following apply: 80 weeks, a rehabilitative training prograhat lasts 80 weeks or

1. The employes&'education, training, or employment ea(peless'S presumed to be rea§onable. ) . .
riencedemonstrates that the employeensa career or vocational . (d) If an employee receives services frarprivate rehabilita
path,the employes average weekly wage on the date of injurgon counselor under pafa) and later receives similar services
doesnot reflect the average weekly wage that the employee r&@m the department under sul) without the prior approval of
sonablycould have been expected to earn in the demonstraté@employer or insurance carri¢ghe employer or insurance ear
careeror vocational path, and the permanent work restrictiof€r is not liable for temporary disability benefitader s102.43
causedy the injury impede the employsedbility to pursue the (9) or for travel and maintenance expenses under @)khat
demonstratedareer or vocational path. exceedwhat theemployer or insurance carrier would have been

2. The employee was performimgrt—time employment at liable for under the rehabilitative training program developed by

the time of the injury the employes’ average weekly wader the private rehabilitation counselor

compensatiompurposes is calculated unde62.11 (1) (f) 1.or (€) Nothing in this subsection prevents an employer orinsur
2., and that average weekly wage exceeds the empiogeess ancecarrier from providing an employee witle services of a pri
averageweekly wage for the part—-time employment. vaterehabilitation counselor or with rehabilitative training under

(b) If an employer dérs an employee suitable employment ub.(3) before the department makes its determination ypater

) 1T'é i€ ).

providedin par (c), the employer or the employgiinsurance car _—
rier is not liable for temporary disability benefitader s102.43 () The department shall promulgate rules establishing proce
(5) or for travel and maintenance expenses undetBubineligi  duresand requirements for the private rehabilitation counseling
bility for compensation under this paragraph dugsreclude an andrehabilitative training process under this subsection. Those
employeefrom receiving vocational rehabilitation services unde#!€s shall include rules specifying the procedure and require
29 USC 701to 797b if the department determines that thénentsfor certification of private rehabilitation counselors.
employess eligible to receive those services. (1r) An employee who receives a course of instruction or

(c) On receiving notice that he or she is eligiblegoeive Otherrehabilitative training under sufi) or(1myis subject to the
vocationalrehabilitation services und@® USC 7010 7973 an  following conditions and limitations: _ _
employeeshall provide the employer with a written reppam () The employee must undertake the course of instruction
a physician, chiropractopsychologist, or podiatrist stating thewithin 60 days from the date when the employee hdigutly
employee’spermanent work restrictions. itMn 60 days after recoveredrom the injury to permit so doing, or as sabareafter
receivingthat report, the employer shall provide to the employé@sthe oficer or agency having chge of theinstruction shall pro
in writing an ofer of suitable employment, a statement that théde opportunity for the rehabilitation.
employerhas no suitable employment for teenployee, or a  (b) The employee musbntinue in rehabilitation training with
reportfrom a physician, chiropractgosychologist, or podiatrist suchreasonable regularity as health and situation will permit.

showing that the permanent work restrictions provided by the (c) The employee mayot have expenses of travel and costs
employee’spractitioner are in dispute and documentation showf maintenance under sufL) or costs of private rehabilitation
ing that the diference in work restrictions would materiallfeaft  counselingand rehabilitative training under sifbm) on account

eitherthe employess ability to provide suitable employment or af training for a period in excess of 80 weeks in all, except as pro
vocationalrehabilitation counselts ability to recommendi@ha  videdin s.102.43 (5)
bilitative training program. If the employer and employee cannot

| ; K I Whi d fter the d 10N, and the courts determine other issues under this chapter
employee’swork restrictions. Whin 30 days after the depart yeterminatiorunder this subsection minclude a determination
mentdetermines themployees work restrictions, the employerasedyn the evidence regarding the cost or scope of the services
shall provide to the employee in writing anfef of suitable lﬁrovidedby a private rehabilitation counselor under $aim) (a)
employmentor a statement that the employer has no suitaligthe cost or reasonableness of a rehabilitative trajmiogram
employmentfor the employee. developedunder sub(1m) (a)

(1m) (@) If the department has determined under glithat (3) Nothingin this section prevents an employer or insurance
an employee is eligible for vocational rehabilitation servicesyrrier from providing an employee with the servicea jprfivate
under29 USC 7010797h butthat the department cannot providgenapilitation counselor or with rehabilitative training if the
those services for the employee, the employeeselegt a private empjoyeevoluntarily accepts those services or that training.
rehabilitationcounselor certified by the department to determlneHiSmry: 1975 c. 1471985 a. 83135, 1993 a. 3701995 a. 235.3745 9126 (19)
whetherthe employee careturn to suitable employment withouto130(4);1997 a. 3112, 2001 a. 372005 a. 172
rehabilitative training andf that counselor determines that reha Srzss Reff&"i?gf? ?'Sl%fg'?s?o-ﬁ \i\gsz gf"t‘hczde- et ond t

HR H H H ili H ini naerss. . a), . , an .01, the department may extend tem
bilitative training is necessaro devel.op a rehabilitative tra'?“”g orary disability, travel expense, and maintenance costs Eeyomzbéﬂs |¥ addi
programto restore as ne_arly as possnb_le the employee to his or f@&itraining iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.W2d 299
preinjury earning capacity and potential. (C#hApp- 1989). - _ — . ) |

- . e provisions of this section encompass formalized courses of instruction on
~ (b) Notwithstanding s102.03 (4) an employee whose date Ofjgnnsan wl IRC. 177 We. 2d 736503 N.W2d 1(Ct. App. 1993). Y
injury is before May 4, 1994, magceive private rehabilitative
counselingand rehabilitative training under péa). 102.62 Primary and secondary liability; unchange -

(c) The employer or insurance carrier shall payréi@sonable able. In case of liability under 402.570r 102.6Q the liability
costof any services provided for an employee by a private rehabf the employer shall be primary and the liabitfythe insurance
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carrier shall be secondarylf proceedings are had before thel02.65 Work injury supplemental benefit fund. (1) The
departmenfor the recovery ofhat liability, the department shall moneyspayable to thetate treasury under 4€2.35 (1)102.47
setforth in its award the amount and order of liability as providet2.49 102.59 and102.6Q together with all accrued interest on
in this section.Execution shall not be issued against the insurangt®semoneys, and all interest payments received und€t2s75
carrierto satisfy any judgment covering that liability until execu(2), shall constitute aeparateonlapsible fund designated as the
tion hasfirst been issued against the employer and has baeork injury supplemental benefit fund. Monepghe fund may
returnedunsatisfied as to any part of that liabilitny provision be expendednly as provided in 20.445 (1) (tand may not be
in any insurance policy undertaking to guarantee primary liabilisedfor any other purpose of the state.

or to avoid secondary liability for a liability under ¥02.57or (2) For proper administration of the moneys available in the
102.60is void. If the employer has been adjudbadkrupt or has fynd the department shall by ordeet aside in the state treasury
madean assignment for the benefit of creditors, or if the employgyjitable reserves to carry to maturity thiability for benefits
otherthan an individual, has gone outtnfsiness or has been-dis ngerss.102.44 102.49 102.59and102.66 Such moneys shall

solved, or if the employer is a corporation and its charter has bgghnyvested by the investment board in accordance witb.44
forfeited or revoked, the insurer shall be liable for the payment (g)_

thatliability without judgmentor execution against the employer
but without altering the primary liability of the employer
History: 2005 a. 172

(3) If the balance in the fund on any June 30 exceeds 3 times
theamount paid out of such fund during the fiscal year ending on
suchdate, the department shally order direct an appropriate

102.63 Refunds by state. Whenever the departmestall proportionalreduction of the payments into such fund under ss.

certify to the secretary of administration that excess payment A7 102.49and 102.59so that the balance in the fu.nd will
beenmade under £02.590r under s102.49 (5)either because remainat 3 times the payments made in the preceding fiscal year

: . Py ; History: 1975 c. 1471977 c. 291981 c. 262202 (28) (3)1983 a. 98.31; 1989
of mistake or otherwise, the secretary of administragball 64 1991 a. 1741995 a. 17- 2005 a. 172

within 5 days after receiif such certificate draw an order against
the fund in the state treasury into which such excess was pajdp g6 Payment of certain barred claims. (1) In the
reimbursingsuch payor of such excess payment, together Wihenithat there is an otherwise meritorious claim for occupational
interestactually earned theredithe excess payment has been ofiseaseand the claim is barred soldly the statute of limitations
depositfor at least 6 months. unders.102.17 (4) the department main lieu of workefs com
History: 1981 c. 922003 a. 33 pensatiorbenefits, direct payment from the work injury supple
mentalbenefit fund under s102.65of such compensation and
suchmedical expenses as would otherwise be due, based on the
dateof injury, to or on behalf of the injured employee. The bene
fits shall be supplemental, to the extent of compensation liability
to any disability or medical benefits payable from any group
insurancepolicy whose premium is paid in whole or in part by any
employer,or under any federal insurance or benefit progpaon
é/ljfiing disability or medical benefits. Death benefits payable

ment of workforce development. If the spouse of the deceay&gert‘?ﬁy suct_h group policy do not limihe benefits payable
employeecompromises his or her claifor a primary death bene uhderthis section. ) . . )

fit, the claim of the children of such employee undei02.49 ~ (2) In the case of occupational disease, approphateefits
shallbe compromised on the same proportional basis, subjecfitdy bé awarded from the work injusupplemental benefit fund
approvalby the department. If the persons entitled to compend$nen the status or existence of the employétsansurance car

tion on the basis of total dependency undé0£.51 (1)compre  fier cannot t_)e determln_ed_ or_when ther_e is o_ther\lee no adequate
misetheir claim, payments under®2.49 (5) (aghall be com remedy,subject to the limitations contained in ().

romisedon the same proportional basis. History: 1975 c. 1471979 c. 2782001 a. 372005 a. 172
p prop Cross Refeence: See also DWD 80.06 Wis. adm. code.

(2) Upon request of the department of administration, thehis section authorizes the award lménefits for otherwise meritorious claims
attorneygeneral shall appear on behalf of the state in proceedigsedby the statute of limitations infett at the time the claim arose. State v
uponclaims for compensation against the state. The departm@ht!R. 101 Ws. 2d 396304 N.w2d 758(1981). o ,
of Justice sl epresent the nterests of the Sate i proceed's15 A=2ed e coud e camed peraner ot dsbiy bt
unders.102.49102.590r102.66 The department of justice mayble injury, a surviving dependent may not claim the disability benefits. StalRE,
compromise claimi such proceedings, but the compromises at86Wis. 2d 281401 N.W2d 578(1987).
subjectto review by the department of workforce development. o )

Costsincurred by the department of justice in prosecuting 802.75 Administrative expenses. (1) The department

defendingany claim for payment into or out of the work injuryshallassess upon and collect from each licensed warkem

supplementabenefitfund under s102.65 including expert wit ~Pensationinsurance carrier and from each employer exempted

nessand witness fees but not including attorney fees or attornéyders.102.28 (2)by special order or by rule, the proportion of

travel expenses for services performed under this subsection, skl costs and expenses incurred by the council on werkem

be paid from the work injury supplemental benefit fund. pensatiorfor travel and research and by the department and the
(3) In any action to revievan order or award of the commis COmmissionin the administration of this chapter for tberrent

sion,and upon any appeal therein to the court of appeals, the a al year plus any deficiencies in collections and anticipated

neygeneral shall appear on behalf of toenmission, whether any costsfrom the previo_us fiscal yeahat the total indgmnity paid
other party defendant shall be represented or eatept that in ©F payable under this chapter by each such carrier and exempt

actionsbrought by the state tigovernor shall appoint an attorney®MPloyerin workers compensation casgstially closed during

102.64 Attorney general shall represent state and
commission. (1) Upon request of the departmentaafminis
tration, a representative of the department of justice shall +ep
sent the state in cases involving payment into or out oftdte
treasuryunder s.20.865 (1) (fm) (kr) or (ur) or 102.29 The
department of justice, after giving notice to tthepartmenpf
administrationmay compromise the amouat such payments
but such compromises shall be subject to review by the dep

to appear on behalf of the commission. the preceding calendar yeasther than for increased, double or
History: 1975 c. 1471977 c. 18%.134 1977 c. 1951979 c. 10s.60 (11); 1081  treble compensation bore to the total indemnity paid in cases
c. 20,1983 a. 981995 a. 27%s.37459 9130 (4) 1997 a. 3 closedthe previous calendar year under this chapter tpagliers

Sub. (3) does not result in providing public counsel for a private party litiganand exempt employers other than for increased, double or treble

becauseowhere does the statute make the attorney general the claiattrtiey : ; ;
but expressly states that the attorney general shall appear ondfe¢halfiepartment. compensauon.The council on workes compensation and the

Hunterv. DILHR, 64 Wis. 2d 97 218 N.W2d 314(1974). commissionshall annually certifyany costs and expenses for

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/102.57
https://docs.legis.wisconsin.gov/document/statutes/2005/102.60
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/statutes/2005/102.59
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49(5)
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/2003/33
https://docs.legis.wisconsin.gov/document/statutes/2005/20.865(1)(fm)
https://docs.legis.wisconsin.gov/document/statutes/2005/20.865(1)(kr)
https://docs.legis.wisconsin.gov/document/statutes/2005/20.865(1)(ur)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.29
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49
https://docs.legis.wisconsin.gov/document/statutes/2005/102.51(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49
https://docs.legis.wisconsin.gov/document/statutes/2005/102.59
https://docs.legis.wisconsin.gov/document/statutes/2005/102.66
https://docs.legis.wisconsin.gov/document/statutes/2005/102.65
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%20134
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/110
https://docs.legis.wisconsin.gov/document/acts/1979/110,%20s.%2060
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%203745g
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209130
https://docs.legis.wisconsin.gov/document/acts/1997/3
https://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%2097
https://docs.legis.wisconsin.gov/document/courts/218%20N.W.2d%20314
https://docs.legis.wisconsin.gov/document/statutes/2005/102.35(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.47
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49
https://docs.legis.wisconsin.gov/document/statutes/2005/102.59
https://docs.legis.wisconsin.gov/document/statutes/2005/102.60
https://docs.legis.wisconsin.gov/document/statutes/2005/102.75(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.75(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/20.445(1)(t)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.44
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49
https://docs.legis.wisconsin.gov/document/statutes/2005/102.59
https://docs.legis.wisconsin.gov/document/statutes/2005/102.66
https://docs.legis.wisconsin.gov/document/statutes/2005/25.14(5)
https://docs.legis.wisconsin.gov/document/statutes/2005/25.14(5)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.47
https://docs.legis.wisconsin.gov/document/statutes/2005/102.49
https://docs.legis.wisconsin.gov/document/statutes/2005/102.59
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1981/20,%20s.%202202
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1983/98,%20s.%2031
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/174
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/statutes/2005/102.17(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/102.65
https://docs.legis.wisconsin.gov/document/statutes/2005/102.66(1)
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.06
https://docs.legis.wisconsin.gov/document/courts/101%20Wis.%202d%20396
https://docs.legis.wisconsin.gov/document/courts/304%20N.W.2d%20758
https://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%20281
https://docs.legis.wisconsin.gov/document/courts/401%20N.W.2d%20578
https://docs.legis.wisconsin.gov/document/statutes/2005/102.28(2)

41 Updated 05-06Wis. Stats. Database WORKER’S COMPENSATION 102.81

worker’s compensation activities to the department at such tifund, beginning on the first day of the first July after the secretary
asthe secretary requires. files that certificate, to make payments undefl@2.81 (1)to

(1m) The moneys collected under sufl) and under ss. employeesof uninsured employers and to obtain reinsurance
102.28(2) and102.31 (7) together with all accrued interest, shalinders.102.81 (2)
constitutea separate nonlapsible fund designated as the viorker (b) If the secretary does not file the certificate under(par
compensationoperations fund. Moneys in the fund may be the department may not expend the moneys in the uninsured
expendednly as provided in £0.445 (1) (ra)(rb), and(rp) and employersfund.
may not be used for any other purpose of the state. (c) If, after filing the certificate under pag), the secretary

(2) The department shall require that payments for costs dilds the certificate under pgeg), the department may expend the
expensedor each fiscal year shall be made on such dates as theneysin theuninsured employers fund only to make payments
departmentprescribes by each licensed workecompensation unders. 102.81 (1)to employees of uninsured employers on
insurancecarrierand employer exempted underl92.28 (2) claims made before the date specifiedthat certificate and to
Eachsuch payment shall be a sum equal to a proportionate shastainreinsurance under $02.81 (2)for the payment of those
of the annual costs and expenassessed upon each carrier andaims.
employeras estimated by the department. Interest shall accrue orf4) (a) If an uninsured employavho owes to the department
amountsnot paidwithin 90 days after the date prescribed by thgnyamount under £02.820r102.85 (4)transfers his or her busi
departmentunder this subsection at tate of 1 percent per nessassets or activities, the transferee is lidblethe amounts
month. All interest payments received under this subsection shalledby the uninsured employender s102.820r 102.85 (4)if
be deposited in the fund established undei02.65 the department determines that all of the following conditions are

(4) Fromthe appropriation under®0.445 (1) (ra)the depart satisfied:
mentshall allocate the amounts that it collects in application fees 1. At the time of the transfethe uninsured employandthe
from employers applying for exemption undefl82.28 (2)and  transferee are owned or controlled in whole or in substantial part,
theannual amount that it colledt®m employers that have beengijtherdirectly or indirectlyby the same interest or interestsitha/
exemptedunder s102.28 (2)to fund the activities of the depart out limitation by reason of enumeration, it is presumed unless
mentunder s102.28 (2) (bjand(c). shownto the contrary that the “same interest or interests” includes

History: 1975 c. 391975 c. 14%.54 1977 c. 195418 1981 ¢. 2092, 1987 a.  the spouse, child or parent of the individual who owned oF con

27,1991 a. 851995 a. 17; 2005 a. 172 . = T
Cross Refeence: See also DWD 80.38 Wis. adm. code. trolled the business, or any combination of more than one of them.

2. The transferee has continued or resumed the business of the

102.80 Uninsured employers fund. (1) There isestab uninsuredemployer either in the same establishmentetse
lisheda separate, nonlapsible trust fund designated as the umihere; or the transferee has employed substantially the same
suredemployers fund consisting of all the following: employeesas those the uninsurethployer had employed in con

(a) Amounts collected from uninsured employers under Bectionwith the business assets or activities transferred.
102.82 (b) The department may collect from a transferee described in

(b) Uninsured employer surclyms collected under $02.85 par.(a) an amount owed under 802.820r 102.85 (4)using the
(4). proceduresspecified inss.102.83 102.835and102.87and the

(d) Amounts collected from employees or dependerfits Preferencespecified in s102.84in the same manner as the depart
employeeainder $102.81 (4) (b) mentmay collect from an uninsured emplayer

(e) All moneys received by the department for the uninsured—hstory: 1989 a. 641991 a. 851993 a. 811995 a. 17,2003 a. 1392005 a. 172

employers fund from any other source. 102.81 Compensation for injured employee of unin-
(Im) The moneys collected or received under s{b), sured employer . (1) (a) If an employee of an uninsured
togethewith all accrued interest, shall constitute a separate n@nployer other than an employee wisoeligible to receive alter
lapsible fund designated as the uninsured employers fund- Meagtive benefits under $02.28 (3) sufers an injury for which the
eysin the fund maye expended only as provided i128.445 (1) uninsuredemployer is liable under $402.03 the department or
(sm)and may not be used for any other purpose of the state. the department reinsurer shall pay to or on behalf of the injured
(3) (a) If the cash balancie the uninsured employers fundemployeeor to the employes’dependents an amount equal to the
equalsor exceeds $4,000,000, the secretary shall consult ttempensatiorowed them bythe uninsured employer under this
councilon workets compensation within 45 days after that casthapterexcept penalties and interest due unsei02.16 (3)
balanceequals or exceeds $4,000,000. Beeretary may file 102.18(1) (b)and(bp), 102.22 (1)102.35 (3)102.57 and102.60
with the secretary of administrationijthin 15 days after consult (6).
ing the council on workes compensation, a certificate attesting (b) The department shall make the payments required under
thatthe cash balance in the uninsured employers fund equalspaf. (a) from the uninsured employers fund, except that if the
exceeds$4,000,000. departmenhas obtained reinsurance under §@band is unable
(ag) The secretary shall monitor the cash balanceamn, to make those payments from the uninsured employers fund, the
incurredlosses to, the uninsured employers fund using generallgpartment'seinsurer shall make those payments according to
acceptedactuarial principleslf the secretary determines that thehe terms of the contract of reinsurance.
expectedultimate losses to the uninsured employers fund on (2) The department may retain an insurance carrier or insur
known claims and on incurred, but not reported, claims excegglce service ganization to process, investigate and pay claims
85% of the cash balance in the uninsured employers fund, the s@gderthis section and may obtain excesstop—loss reinsurance
retary shall consult with the counaiin workefs compensation. with an insurance carrier authorized to do business in this state in
If thesecretaryafter consulting with the council on workecom  anamount that the secretary determines is necessary fsouhe
pensationdetermines thahere is a reasonable likelihood that thgperationof the uninsured employers fund. In caseslving
cash balance in the uninsured employers fund may become ingfigputedclaims, the department may retain an attorney to vepre
quateto fund all claims under $02.81(1), the secretary shall file sentthe interests of the uninsured employers fund anuake
with the secretary of administration a certificate attesting that thgpearances on behalf thfe uninsured employers fund in pro
cashbalance in the uninsured empldgefund is likely to become ceedingsinder ss102.16t0102.29 Sectior20.930and all provi
inadequateo fund all claims undes. 102.81 (1)and specifying sionsof subchlV of ch. 16 except s16.753 do not apply to an
adate after which no new claims undet®2.81 (1)will be paid. attorneyhired under this subsection. The gfearfor the services
(am) If the secretary files theertificate under pafa), the retainedunder this subsection shall be paid from the appropriation
departmentnay expend the moneys in the uninsured employaraders. 20.445 (1) (rp) The cost of any reinsurance obtained
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underthis subsection shall hgaid from the appropriation under 3. No injury for which the employer is liable unded82.03
S.20.445 (1) (sm) hasoccurred during the period in which the employer is unin
NOTE: Sub. (2) is shown as affected by 3 acts of the 200%s@onsin legisla  sured.

ture and as merged by theevisor under s. 13.93 (2) (¢). . (am) The department may waive any payment owed ypeater
h (33 An |3]ur;ed employ&ee of an unlnsu;ed er?rfaloyer. or h'sd?é) by an uninsured employer if the department determines that the
er dependents may attempd recover from the uninsure uninsuredemployer is subject to this chapter only because the

employer,or a 3rd party under 402.29 while receiving or . inqredemployer has elected to become subiiedhis chapter
attemptingto receive payment under sil). unders.102.05 (2)or 102.28 (2)

(4) An injured employee, othe dependent of an injured

gkr:]apl)llg)c/)eaﬁimcl)kf}ct)hree?ci:\cgsv?none or more payments under €. (a)or(ag)if the department determines tlia¢ sole reason for the
9: ) i uninsuredemployets failure to comply with s102.28 (2)is that

(@) If the employeer dependent begins an action to recovghe yninsured employer was a victim of fraud, misrepresentation
compensatiorirom the employes’employer or a 3rd partigble  or gross negligence by an insurance agent or insurance broker or
unders. 102.29 provide to the department a copl/all papers py 3 person whom a reasonable person would believe is an insur
filed by any party in the action. anceagent or insurance broker

(b) If the employee or dependent receives compensation fromy The payment owed under pé) or (ag)is due within 30
theemployees employer or a 3rd party liable undei82.29 pay  gaysafter the date on whidhe employer is notified. Interest shall

(ar) The department may waive any payment owed under par

to the department the lesser of the following: accrueon amounts not paid when due at the rate of 1% per month.
1. The amount after attorney fees and costs that the employe%c) Thedepartment of justice gif the department of justice
or dependent received under s(. consentsthe department of workforce development may bring an
2. The amount after attorney fees and costs that the emplogggonin circuit court to recover payments and interest owed to the
or dependent received from the employer or 3rd party departmenbf workforce development under this section.
(5) The department of justice may bring an action to collect (3) (a) When an employee dies as a result of an injury for
the payment under sulgd). which an uninsured employer is liahleder s102.03 the unin

(6) (a) Subject to par(b), an employee, dependent of an suredemployer shall pay $1,000 to the department.

employeean uninsured employea 3rd party who is liablender () The payment under p&a)is in addition to any benefits
s.102.290r the department may enfato an agreement to settlegthercompensation paid to an employee or survivors or the work

liabilities under this chapter injury supplemental benefit fund under $82.46to 102.51
(b) A settlement under pda) is void without the departmest’  History: 1989 a. 64359 1991 a. 851993 a. 811995 a. 2%.9130 (4) 1997 a.
written approval. 3,38,2003 a. 144

(7) This section first applies to injuries occurring on the fir
day of the first July beginning after the day that the secretary fil
a certificate under 4.02.80 (3)a), except that if the secretary files

a certificate under 102.80 (3) (agjhis section does not apply to - N : L
claimsfiled on or after the date specified in that certificate. ceeding for review is pending, the departmenamy authorized

History: 1989 a. 641995 a. 17: 2003 a. 1442005 a. 172253 410, 5. 13.93 (2) 'EPresentativenay issue a warrant directed to the clerk of circuit
(©). courtfor any county of the state.

Cross Reference: See also DWD 80.62 Wis. adm. code. i i i i
Sub.(1) (a) and related administrative code provisions provide a clagredfu 2. The clerk of circuit court shall enter in the judgment and

siveremedy for bad faith claims against the Fund and its agents but disallow recoJ-@)n docket the name of the uninsured emPloyer mentionteein
of damages on such claims. AslaksoGallagher Bassett Services, Inc. 2886 warrant and the amount of the payments, interest, costs and other

App 35,289 Ws. 2d 628711 N.W.2d 667 04-2588 feesfor which the warrant is issued and the date whem#reant

102.82 Uninsured employer payments. (1) An unin Is entered.

suredemployer shall reimburse the department for any payment 3: A warrant entered under sutdshall be considered in all
madeunder $102.81 (L)to or on behalf of an employee of thd €SPectsas a final judgment constituting a perfected lien on the
uninsuredemployer or to an employeedependents and for anyunlnsuredemployers right, title and interest in adif the unin

expensepaid by thedepartment in administering the claim of theuredemployefs real and personal property located in the county

employeeor dependents, less amounts repaid by the employed'Gerethe warrant is entered.

dependentsinder $.102.81 (4) (b) The reimbursement owed 4. After the warrant is enteredtine judgment and lien docket,

underthis subsection igue within 30 days after the date on whicithe department or any authorized representative fifeagn exe

the department notifies thaninsured employer that the reim cution with t_he clerk otircuit court for filing by the clerk of cir

bursements owed. Interest shall accrue on amounts not paiguit court with the sherifof any county where real or personal

whendue at the rate of 1% per month. property of the uninsured employer is found, commanding the
(2) (a) Except as provided in patag), (am)and(ar), all unin sheriffto levy upon and sell siifient real and personal property

suredemployers shall pay to the department the greater of the f3f the uninsured employer to pay the amount stated in the warrant
lowing: in the same mannais upon an execution against property issued

§onthejudgment of a court of record, and to return the warrant

1. Twice the amount determined by the department to eq . .
what the uninsured employer would have paid during periodslgJ fthe department and pay to it the money collected by virue of

illegal nonpayment for worké& compensation insurance in the ewarrant within 60 days after receipt of the warrant.

preceding3—year period based on the empldygrayroll in the _ (b) The clerk of circuit court shall accept azmter the warrant
preceding3 years. in the judgment and lien docket without prepayment of any fee,

s butthe clerk of circuit court shall submit a statement of the proper
2. Seven hundred and fifty doIIar§. . fee semiannually to the department covering the periods from Jan
(@g) An uninsured employer who is liable to the departme(jy 1 1o June 30 and Julytd December 31 unless aféient bilk

underpar (a) 2 shall pay to the department, in lieu of the paymep{q neriod is agreed to between the clerk and the department. The
requiredunder par(a) 2, $100 per day for each day that thgeeg shall then beaid by the department, but the fees provided by

2.83 Collection of uninsured employer payments.
(@) 1. If an uninsured employer fails to pay to the department
any amount owed to the department undelr02.82and no pre

employeris uninsured if all of the following apply: $.814.61 (5)for entering the warrants shall be adttethe amount
1. Theemployer is uninsured for 7 consecutive days or lesst the warrant and collectéftcom the uninsured employer when
2. The employer has not previously been uninsured. satisfactionor release is presented for entry
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(2) The department may issue a warrant of like terfose (f) “Property” includes all tangible and intangible personal
andeffect to any employee or other agent of the department, wiimpertyand rights to that propertincluding compensation paid
may file a copyof the warrant with the clerk of circuit court of anyor payable for personakrvices, whether denominated as wages,
countyin the state, and thereupon the clerkio€uit court shall salary,commission, bonus or otherwise, amounts paid periodi
enterthe warrant in the judgment and lien docket and the warraaly pursuant to a pension or retirement program, rentseeds
shallbecome a lien in the same manreard withthe same force of insurance and amounts paid pursuant to a contract.
andeffect, as provided in sufil). In the execution of the warrant,  (2) Powers oF LEvY AND DISTRAINT. If any uninsured
theemployee or other agent shall have all the powers conferreddpyployerwho is liable for any debt fails fmay that debt after the
law upon a sherif but may not collect from the uninsureddepartmenhas made demand for payment, the department may
employerany fee or chge for the execution of the warrant incollect that debt and the expenses of the levy by levy upon any
excesof the actual expenses paid in the performance of his or pespertybelonging tathe uninsured employetf the value of any
duty. propertythat has been levied upon under this section is nfpt suf

(3) If awarrant is returned not satisfied in full, thepartment cientto satisfy theclaim of the department, the department may
shallhave the same remedies to enforce the amount due for gayy upon any additional property of theinsured employer until
ments,interest, costs and other fees as if the departmemebad  the debt and expenses of the levy are fully paid.
eredjudgment against the uninsured employer and an execution(3) DuTIES TO SURRENDER. Any person in possession of
hadbeen returned wholly or partially not satisfied. obligatedwith respect to property or rights to property that is sub

(4) Whenthe payments, interest costs and other fees specifiedt to levy and upon which a levy has been made shall, upon
in a warrant have been paid to tiepartment, the departmentdemandof the department, surrender the property or rights er dis
shallissue a satisfaction of the warrant and file it with the clerk ghargethe obligation to the department, except that part of the
circuit court. The clerk of circuit court shall immediately enter theropertyor rights which is, at the time of the demand, subject to
satisfactiorof thejudgment in the judgment and lien docket. Thany prior attachment or execution under any judicial process.
departmenshall send a copy of the satisfaction to the uninsured (4) FAILURE TO SURRENDER;ENFORCEMENTOF LEVY. (@) Any
employer. uninsuredemployer who fails to surrender apsoperty or rights

(5) Thedepartment, ift finds that the interests of the state wilto property that is subject to lewypon demand by the department,
not bejeopardizedand upon such conditions as it may exact, ma§ subject to proceedings to enforce the amount of the levy
issuea release of any warrant with respect to any real or personalb) Any 3rd party who fails to surrender any property or rights
propertyupon which the warrant is a lien or cloud upon title. Thi® property subject to leyyipon demand of the department, is-sub
clerk of circuit court shall enter the release upon presentationjett to proceedings to enforce the levihe 3rd party is not liable
therelease to the clerk and payment of the fee for filingalease to the department under this paragraph for more than 25% of the
and the release shall be conclusive proof that the lien or cloddbt. The department shall serve a final demand as provided
upon the title of the property covered by the release is extinndersub.(13) on any 3rd party who fails to surrengeoperty
guished. Proceedingsnay not be initiated by the department untidys

(6) At anytime after the filing of a warrant, the departmen@fterse_rvic_e of the final demand. The department shall issue a
may commence and maintain a garnishee action as provideddgjerminatiorunder s102.82to the 3rd party for the amount of
ch.812or may use theemedy of attachment as provided by cHhé liability.

811 for actions to enforce a judgment. The place of trial of an (c) When a 3rd party surrenders the property or rights to the
actionunder ch811or812may be either in Dane County or theproperty on demand of the department or dispemthe obliga
countywhere the debtor resides and may not be changedlfimtion to the department for which the levy is made, the 3rd party is
county in which the action is commenced, except upon conkendischargedfrom any obligationor liability to the uninsured
the parties. employerwith respect to the property or rightshe property aris

(7) If the department issues an erroneous warrantigpert  ing from the surrender or payment to the department.
mentshall issue a notice of withdrawal of the warrant to the clerk (5) ACTIONSAGAINST THISSTATE. (a) If the department has lev
of circuit court for the county in which the warrant is filed. Théed upon propertyany personother than the uninsured employer
clerk shall void the warrant and any liens attached by it. who is liable to pay the debt out of which the levy arose, who

(8) Any officer or director of an uninsured employer that is g}l\amsan interest in or lien on that property amldo claims that
corporation and any membeor manager of an uninsuredthatproperty was wrongfulljevied upon may bring a civil action
employerthat is a limited liability company may be found individ againstthe state in the circuit court for Dane Countyat action
ually and jointly and severally liable fahe payments, interest, May beé brought whethear not that property has been surrendered
costsand other fees specified in a warrant under this sectiorigitn€ department. The court may grenly the relief under par
after proper proceedings for the collection of those amdiuoits . No other action to question the validity of or to restrain or
the corporation or limited liability companys provided in this €nicina levy by the department may be maintained.
section,the corporation or limited liability company is unable to_ () In an action under p#a), if a levy would irreparably injure
pay those amounts to the department. The personal liability of fights to property the court may enjoin the enforcementttet
officersand directorsf a corporation or of the members and marevy. If the court determines that the property has been wrongfully
agersof a limited liability companyas provided in this subsectionlevied upon, itmay grant a judgment for the amount of money
survives dissolution, reaganization, bankruptgyreceivership, obtainedby levy.
assignmentfor the benefit of creditors, judicially confirmed (c) For purposesf an adjudication under this subsection, the
extensionor composition, or any analogous situation of the corpdeterminationof the debt upon which theterest or lien of the
rationor limited liability company and shall be set forth in a detedepartmentis based is conclusively presumed to be valid.
minationor decision issued underi€2.82 (6) DETERMINATION OF EXPENSES. Thedepartment shall deter

History: 1993 a. 811995 a. 17, 224, 1997 a. 3538, mineits costs and expenses to be paid in all cases of levy

(7) Use oF PROCEEDS. (a) The department shall apply all
moneyobtained under this section first against the expenses of the
proceedingsnd then against the liability in respect to which the

102.835 Levy for delinquent payments. (1) DEFINITIONS.
In this section:

(a) “Debt” means a delinquent payment. levy was madend any other liability owed to the department by

(d) “Levy” means all powers of distraint and seizure. the uninsured employer

(e) “Payment” means a payment owed to the department undei(b) The department may refund or credit any amount left after
s.102.82and includes interest on that payment. the applications under paia), upon submission of a claim for a
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refundor credit and satisfactory proof of the claim, to the person (18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF
entitledto that amount. LEVY. No employer maglischage or otherwise discriminate with

(8) ReLEAsE OF LEVY. The department maglease the levy respectto theterms and COﬂdItIOﬂSIOf employme_nt against any
uponall or part of property levied upon facilitate the collection employeeby reason ofhe fact that his or her earnings have been
of the liability or to grant relief from a wrongful levput that subjectto levy for any one levy or because of compliance with any
releasedoes not prevent any later levy provisionof this section.Whoever willfully violates this subsec

(9) WRONGFULLEVY. If the department determines that proption may be fined not more than $10,000 or imprisoned for not

erty has been wrongfully levied upon, the department may retdRerethan 9 months or both.

the property at any time, or may return an amount of money equal(19) HEARING. Any uninsured employexho is subjectto a
to the amount of money levied upon. levy proceeding made by the department may request a hearing
(10) PRESERVATIONOF REMEDIES. The availability of the rem unders.102.17to review the levy proceeding. The hearing is lim

edy under this section doest abridge the right of the departmenft€d to questions of prior payment of the debt that the department
to pursue other remedies. Is proceeding against, and mistaken identity of the uninsured

. mployer. The levy is not stayed penditite hearing in any case
(11) Evasion. Any person who removes, deposits or concea}%vehigh property}i/s secured{hroﬂgh tﬂgalevy 9 Y

) . o ?
or aids in removing, depositing or concealing any property upon (20) CosToF LEw. Any 3rd party is entitled to a levy fee of

which a levy is authorized under this section wittent to evade ; )
or defeat the assessment or collection of any debt is guilty opafor €ach levy in any case where property is secured through the
Classl felony and shall be liable to the state for the costs of p Iex The 3rd party shall deduct the fee from the proceeds of the

secution.
. . History: 1993 a. 811995 a. 17, 1997 a. 187283 2001 a. 1092005 a. 442
(12) NorTice BEFORELEVY. If no proceedindor review per y ' 3 §

mitted by lawis pending, the department shall make a demand{§, g4 preference of required payments.  Subject tathe
the uninsured employer for payment of the debt which is subjgglyeraihankruptcy lawsin the event of an uninsured empldger
tolevy and give notice that the department mpassue legal action jissq|ution reoganization, bankrupteyeceivership, assignment
for collection of the debt against the uninsured employidte = ¢4 henefit ofcreditors, judicially confirmed extension proposal
departmentshall make the demand for payment and give thg -ompositionor any analogous situation including the adinis
noticeat least 10 days prior the levy personally or by any type ration of estates in circuit courtthe payments required of the

of mail service which requiressignature of acceptance, at the hing redemployer under £02.82shall have preference over all
addresf the uninsured employes it appears on the records o

thedepartment. The demand for payment and notice shall inclLBI%I)TeS%gIrge%nglglrrt]:;eftz::ovzzggg'shall be paid next aftepétyenent

astatement of the amount of the debt, including astisfees, and "~ ig0ry: 1993 a. 81

the nameof the uninsured employer who is liable for the debt. The

uninsuredemployets failure to accept or receive the notice doegy2 85 Uninsured employers; penalties. (1) (a) An
not prevent the department from making the leMptice prior to employerwho fails to comply with s102.16 (3)or 102.28 (2)for

levy is not required for a subsequent levy on any debt of the sa@igthan 1 days shall forfeit not lesthan $100 nor more than
uninsuredemployer within one year after the date of service of “?;ﬁ,OOO.

original levy. (b) Anem . .
ployer who fails to comply with $02.16 (3)or
(13) ServiceOFLEVY. (@) The department shatrve the levy 102 28(2) for more than 10 days shall forfeibt less than $10 nor

uponthe uninsured employer and 3rd party by personal service\g6rethan $100 for each dayr which the employer fails to com
by any type of mail service which requires a signature of acceply with s.102.16 (3)or 102.28 (2)

ance. ) ‘ _
. s (2) An employer who is required to provide worleecom
(b) Personal service shall beade upon an individual, other yensatiorinsurance coverage under this chapter shall forfeit not

thana minor or incapacitategerson, by delivering a copy of thejagsthan $100 nor more than $1,000 if the employer does any of
levy to the uninsured employer or 3rd party personallyebying the following:

acopy of the levy at the uninsured empldgedwelling or usual
placeof abode with some person of suitable age and discreti
residingthere; by leaving a copy of the levy at the business-est :
lishmentof the uninsured employer with arfioér or employee .. iegsleoﬁéerea}ﬂdrgfgt?oﬁe?sfﬁ;? sggjtlrearlc‘ie of woskeompensa

of the uninsured employer; or by delivering a copy of the levy te ) 9 ) ’ .

anagent authorized by law to receive service of process. (b) Failsto notify a person who contracts with the employer

(¢) The department representative who serves the levy Sﬁgﬁtthe coverage has bee_n cancele_d in r_elatlon to that contract.
certify service of process on the notice of levy form and the person(2m) Thecourt may waive a forfeiture imposed under lip.
servedshall acknowledge receipt of the certification by signing' (2) if the court finds that the employer is subject to this chapter
anddating it. If service is made by mail, the return receipt is t#ly because the employer electedémome subject to this chap
certificateof service of the levy ter under s102.05 (2)or 102.28 (2)

(d) The uninsured employsror 3rd party failure to accept ~ (2p) Thecourt may waive a forfeiture imposed under glip.
or receive service of the levy does not invalidate the levy ~ Or (2) if the court finds that the sole reason for the uninsured

(14) ANSWERBY 3RD PARTY. Within 20 daysafter the service €MPloyersfailure to comply with s102.82 (2)is that the unin
of thelevy upon a 3rd partyhe 3rd party shall file an answer Withsure_olemployer was a victim of fraud, misrepresentation or gross
the department stating whether the 3rd party is in possession of §/lgencedy an insurance agent or insurance broker or by-a per
obligatedwith respect to property or rights to property of the uni onwhom a reasonable person would believe is an insurance
suredemployey including a description of the property or the@d€ntor insurance broker - .
rights to property and the nature and dollar amount of any such(3) An employer who violates an order to cease operations
obligation. If the 3rd party is an insurance compahg insurance unders.102.28 (4)is guilty of a Class | felony
companyshall file an answer with the department within 45 days (4) (a) If a court imposes a finer forfeiture under sub$l)
afterthe service of the levy to(3), the court shall impose under &14an uninsureémployer

(15) DURATION OFLEVY. A levy is efective from the date on surchargeequal to 75% of the amount of the fine or forfeiture.
which the levy is first served on the 3rd party until the liability out (b) If a fine or forfeiture is suspended in whole or in part, the
of which the levy arose is satisfied, until the levy is released aminsuredemployer surchge shall be reduced in proportion to
until one year after the date of service, whichever occurs firstthe suspension.

(a) Gives false information about the coverage to his or her
ployeesthe department or any other person who contracts with
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(c) If any deposit is made for arfefise to which this section  (h) Notice that if the defendant makes a depasit signs the
applies,the person making the deposit shall also depasiffia  stipulationthe stipulation will be treated as a plea of no contest and
cientamount to include the uninsured employer sugdander submissionto a forfeiture, plus costs, fees, asdrchages
this section. If the deposit is forfeited, the amount of the uninsuriedposedunder ch814, not to exceethe amount of the deposit.
employer surchge shallbe transmitted to the secretary of adminThe notice shall also state that the court, instead of accejbiéng
istrationunder par(d). If the deposit is returned, the uninsuredlepositand stipulation, may decide to summon the defendant or
employersurchage shall also be returned. issue an arrest warrant for the defendant upon failure to respond

(d) The clerk of the court shall collect and transmit to th@ & summons, and that the defendant,raigny time before or
county treasurer theuninsured employer surclygr and other atthe time of the court appearance date, move the court for relief
amountsrequired under $9.40 (2) (m) The county treasurer from the efect of the stipulation.
shallthen make payment to the secretary of administratipnoas (i) Notice that thedefendant mayby mail before the court
videdin s.59.25 (3) (f) 2. The secretargf administration shall appearanceegnter a plea of not guilty and request another date for
depositthe amount of the uninsurednployer surchae, together a court appearance.
with any interest thereon, in the uninsured employers fund as pro () Notice that if the defendant does not make a deposit and

videdin s.102.80 (1) _ _ _ fails to appear in court at the time specifiectfie citation, the
(5) (a) The payment of any judgment under this section mapurtmay issue a summons or an arrest warrant.
be suspended or deferred for not more than 90 ohegfee discre (3) A defendantissued a citation under this section may

tion of the court. The court shall suspend a judgment under tHLSpositthe amount of monethat the issuing department deputy
sectionupon the motion of the departmentttie department is o officer directs by mailing or delivering the deposit and a copy
satisfiedthat the employés violation of s102.16(3) or 102.28 ot the citation before the court appearance date to the clerk of the
(2) was beyond the employsrcontrol and that the employer nogjrcyit court in the county where the violation occurred, to the
longer violates s.102.16 (3)or 102.28 (2) In cases where a genartmentor to the sherff s ofice or police headquarters of the
deposithas been made, any forfeitures, surgesyfees, and costs yficer who issuedhe citation. The basic amount of the deposit
imposedunder ch814shall be taken out of the deposit anddae  gha| he determinedinder a deposit schedule established by the
ance,if any, returned to the employer judicial conference. The judicial conference shall annually

(b) In addition to any monetary penalties, the court may ordefview and revise the schedule. In addition to the basic amount
anemployer to perform or refraiflom performing such acts asdeterminedoy theschedule, the deposit shall include the costs,
may be necessary to fully protect andeetuatethe public inter  fees,and surchayes imposed under c814

est,including ceasing business operations. . (4) A defendant may make a stipulation of no contest by sub
(c) All civil remedies are available in order to enforce thejudgnitting a deposit and a stipulation in the manner provided by sub.
mentof thecourt, including the power of contempt under@s.  (3) before the court appearance date. The signed stipulation is a
History: 1989 a. 641993 a. 811995 a201; 1997 a. 2832001 a. 1092003a.  pleaof no contest and submission to a forfeityles the costs
33,139 326 . ’
fees,and surchares imposed under cB14, notto exceed the

102.87 Citation procedure. (1) (a) The citatiorproce amountof the deposn.. .
duresestablished by this section shall be used only in an action to(5) Exceptas providedby sub.(6), a person receiving a
recovera forfeiture under €.02.85 (1)or (2). The citation form depositshallprepare a receipt in triplicate showing the purpose for
providedby this section magerve as the initial pleading for thewhich thedeposit is made, stating that the defendant may inquire
actionand is adequate process to give a court jurisdiction over gféhe ofice of the clerk of the circuit court regarding the disposi
personif the citation is filed with the circuit court. tion of the deposit, and notifyinthe defendant that if he or she
(b) The citation may be served on the defendant by registeF%His to appear in court at the tirspecified in the citation he or she
mail with a return receipt requested. shallbe considered tbave tendered a plea of no contest and sub

o . . . mitted to a forfeiture, plus costs, fees, and surgearimposed
(2) A citation under this section shall be signed by a depayf,jarch 814 not to exceed the amount of the deposit and that the

tmhgr\]/tiggrt)il:)tzogr?g gﬂﬂi‘gn‘fg}g Qﬁzsgm?;hty :gen}gll(lgveirr:g?rt-s foE:ourt may accept the plea. The original of the receipt shall be
mation: ! y deliveredto the defendant in person or by mail. If the defendant
: . paysby check, the canceled check is the receipt.

(@) The name, address and date of birth of the defendant. * ) "o herson receiving a deposit and stipulation of ne con

(b) The namend department of the issuing department depUyst shall prepare a receipt in triplicate showing the purpose for
or officer. which thedeposit is made, stating that the defendant may inquire

(c) Theviolation alleged, the time and place of occurrence,aathe ofice of the clerk of the circuit court regarding the disposi
statementhat the defendant committed the violation, the statufien of the deposit, and notifying the defendant that if the stipula
or rule violated and a designation of the violation in languagi@n of no contests accepted by the court the defendant will be
which can be readily understood by a person making a reasonajgsideredo have submitted to a forfeiture, plus costs, fees, and

effort to do so. surchargegmposed under cl814, not to exceed the amount of the
(d) A date, time angblace for the court appearance, and @deposit. Delivery of the receipt shall be made in the same manner
noticeto appear asprovided in sub(5).
(e) The maximum forfeiture, plus costs, fees, and sugeBar  (7) If adefendant issued a citation under this section fails to
imposed under cl@14, for which the defendant is liable. appeatrin court at the time specified in the citation or by subse
(f) Provisions for deposit and stipulation in lieu of a coufiuentpostponement, the following procedure applies:
appearance. (a) If the defendant has not maddeposit, the court may issue

(9) Notice that if the defendant makes a deposit and fails@§Ummons or an arrest warrant.
appearin court at the time specified in the citation, the failure to (b) If the defendant has made a deposit, the citation may serve
appeawill be consideredender of a plea of no contest and-sukasthe initial pleadingand the defendant shall be considered to
missionto aforfeiture, plus costs, fees, and surgesrimposed havetendered glea of no contest and submitted to a forfeiture,
underch.814, not to exceed the amount of the deposit. The notipkus costs, fees, and surcgas imposed under cB14 not to
shallalso state that the court, instead of accepting the deposit ardeedhe amount of the deposit. The court may either atioept
plea, may decide to summon the defendant or may issue an aplkestof no contest and enter judgment accordingtyrejectthe
warrantfor the defendant upon failure to respaach summons. pleaand issue a summons. If tdefendant fails to appear in
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response to the summons, the court shall issue an arrest warfesrn the department deputy orfigkr by an action in the treasur

If the court accepts the pleamd contest, the defendant mayer’s name ofoffice and upon the &€ial bond of the department
within 90 days after the date $et appearance, move to withdrawdeputyor ofiicer, with interest at the rate of 12% per year from the
the plea of no contest, open the judgment, and enter a phezt oftime when it should have been paid.

guilty if the defendant shows to the satisfaction of the court thatfistory: 1989 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172

failure to appear was due to mistake, inadvertence, surprise, or . .
excusableneglect. If a defendant is relievi]dm the plea of no 102.88 Penalties; repeaters. (1) When a person is cen
contestthe court may order a written complaint or petitiotéo Victedof any violation of this chapter or of any department rule or
filed. If on reopening the defendantf@ind not guilty the court order,and it is alleged ithe II_‘ldICtment, mfc_)rmatlon or complaint,
shall deletethe record of conviction and shall order the defer@ndproved or admitted otrial or ascertained by the court after
dant'sdeposit returned. convictionthat the person was previously subjected to a fine or

() If the defendant hamade a deposit and stipulation of ndorfeiture within a period of 5 years underk2.85 the person
contestthe citation serves as the initial pleading and the defend3iY P€ fined not more than $2,000 or imprisoned for not more
shallbe considered thave tendered a plea of no contest and sufy@n 90 days or both. _ o _
mitted to a forfeiture, plus costs, fees, and surgasrimposed _ (2) When any person is convicted and it is alleged in the
underch.814, not to exceed the amounttbe deposit. The court indictment,information or complaint and proved or admitted
may either accept the plea of no contest and enter judgméifdl or ascertained by the court after conviction that such person
accordingly,or reject the plea and issue a summons or an arrbgq beenbefore subjected to a fine or forfeiture 3 tlmes_W|_th|n a
warrant. After signing a stipulation of no contest, the defendaferiod of 3 years under s102.85and that those convictions
may,at any time before or at the time of the court appeacatee remainof record and unreversed, the person may be fined not
movethe court for relief from the ffct of the stipulation. The morethan $10,000 or imprisoned for not more ti8amonths or
court may acton the motion, with or without notice, for causdoth.
shownby afidavit and upon just terms, and relieve the defendantistory: 1989 a. 641991 a. 85
from the stipulation and thefetts of the stipulation.

(8) If a citation or summons is issued to a defendant under
sectionand he or she is unable to appear in coutherday speei
fied, the defendant may enter a plea of not guilty by mailing a lettgr, - - : : ;
statingthat inabilityto the judge at the address indicated on tt{faoar: principal and may be clyad with and convicted of the viela
citation. The letter must show the defendaméturn address. The
lettermay include a request for trial during normal daytime-bu£
nesshours. Upon receipt of the letténejudge shall reply by let . . . S
terto the defendart’addressetting a time and place for trial. The, (2) A person is concerned in the commission of the violation
time shall be during normal business hours ifequested. The | te person does any of the following:
dateof the trial shall be at least 10 days from the date on which the(@) Directly commits the violation.
letterwas mailed by th@udge. Nothing in this subsection forbids (b) Aids and abets the commission of the violation.
the setting of the trial at any timeonvenient to all parties con (c) Is a party to a conspiracy with another to commit the viola
cerned. tion or advises, hires or counsels or otherwise procures another to

(9) A department deputy or arfiokr who collects a forfeiture commitit.
andcosts, fees, and surcgas imposed under cB14under this  (3) No penalty for any violation of this chapter or rule or order
sectionshall pay the money to the county treasurer within 20 day$this chapter make reduced or diminished by reason of this sec
afterits receipt. If the department deputy diicgr fails to make tjon.
timely payment, the countyreasurer may collect the payment History: 1989 a. 64

02.89 Parties to a violation. (1) Whoeveris concerned in
8 commission o violation of this chapter or of any department
t{rule or order under this chapter for which a forfeiture is imposed

although he or she did not directly commit it and although the
ersonwho directly committed it has not been convicted of the
iolation.
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