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CHAPTER 809
RULES OF APPELLA TE PROCEDURE

SUBCHAPTERI CH. 799 TRAFFIC REGULATION,
DEFINITIONS MUNICIPAL ORDINANCE VIOLATION, AND
809.01 Rule (Definitions). PARENTAL CONSENT TO ABORTION CASES
SUBCHAPTER Il 809.40 Rule(Appeals in termination of parental rights, €89, traffic regulation,
CIVIL APPEAL PROCEDURE IN COUR OF APPEALS municipalordinan(_:e violation, and pa(ent_al consent to a_lb_ortion cases).
809.10 Rule (Initiating the appeal). 809.41 Rule (Motion for 3—-judge panel or hearing in county of origin).

809.42 Rule (Waiver of oral agument).

809.103 Appeals in proceedings related to prisoners. Rule (Number of briefs).

809.105 Appealsin proceedings related to parental consent prior to performancefg?g'43

abortion. SUBCHAPTER V
809.107 Appealsin proceedings related to termination of parental rights. DISCRETIONARY JURISDICTION PROCEDURE IN COUROF APPEALS
809.11 Rule (Items to be filed and forwarded). 809.50 Rule (Appeal from judgment or order not appealable as of right).
809.12 Rule (Motion for relief pending appeal). 809.51 Rule(Supervisory writand original jurisdiction to issue prerogative writ).
809.13 Rule (Intervention). 809.52  Rule(Temporary relief).
809.14 Rule (Motions). SUBCHAPTER VI
809.15 Rule (Record on appeal). APPELLATE PROCEDURE IN SUPREME COUR
809.17 Rule(Expedited appeals program, voluntary alternative dispute resolutie09.60 Rule (Petition to bypass).
andpresubmission conference). 809.61 Rule (Bypass by certification of court of appeals or upon motion of
809.18 Rule (\bluntary dismissal). supremecourt).
809.19 Rule (Briefs and appendix). 809.62 Rule (Petition for review).
809.20 Rule (Assignment and advancement of cases). 809.63 Rule (Procedure in supreme court).
809.21 Rule (Summary disposition). 809.64 Rule (Reconsideration).
809.22 Rule (Oral agument). SUBCHAPTER VII
809.23 Rule (Publication of opinions). ORIGINAL JURISDICTION PROCEDURE
809.24 Rule (Reconsideration). IN SUPREME COUR
809.25 Rule (Costs and fees). 809.70 Rule (Original action).
809.26 Rule (Remittitur). 809.71 Rule (Supervisory writ).
SUBCHAPTER Il SUBCHAPTER VIII
APPEAL PROCEDURE IN COUROF APPEALS IN MISCELLANEOUS PROCEDURES IN COUROF APPEALS AND
CRIMINAL AND CH. 48, 51, 55, AND 938 CASES SUPREME COUR
809.30 Rule (Appeals in criminal, ci38, 51, 55, and938 cases). 809.80 Rule (Filing and service of papers).
809.31 Rule (Releasg on bond pending seeking postconviction relief). 809.81 Rule (Form of papers).
809.32  Rule (No merit reports). 809.82 Rule (Computation and enggment of time).
SUBCHAPTER IV 809.83 Rule (Penalties for delay or noncompliance with rules).
APPEAL PROCEDURE IN COUROF APPEALS 809.84 Rule (Applicability of rules of civil procedure).
IN TERMINATION OF FARENTAL RIGHTS, 809.85 Rule (Counsel to continue).
SUBCHAPTERI (12) “Word” means a group consisting of coremore alpha
beticalcharacters with a space or punctuation mark precedidg
DEFINITIONS succeedinghe group.

History: Sup. Ct. Order83 Ws. 2d xiii (1978);1977 c. 449Sup. Ct. Order No.
N . . 93-2Q 179 Ws. 2d xxv; Sup. Ct. Order N60—02 2001 WI 39, 242 \lg. 2d xxvii.
809.01 Rule (Definitions). In this chapter: Judicial Council Committee’s Note, 1978:The definitions reflect some of the

(1) “Appeal” means a review in an appellate court by appeaa]angesincorporated into the rules. The term “appeal” applies both to an appeal

f : . ; authorizedby statute and the writ of error guaranteed by Section 21 of Article | of the
or writ of error authorized by law of a judgmemtorder of a cir Constitution.The objective of these rules is to provide the saroeedure for appeals

cuit court. andwrits of error Historically the review authorized bywarit of error was limited
“ ” - ; to questions of laywhile both the law and the facts couldregiewed on appeal.
(2) Appellant means a person who f”emat_lce of app_eal. TheWisconsin Supreme Court does not distinguish betitegower in appeals and
(3) “Co-appellant”means a person who files a notice off writs of error Aithough under the former procedure appeals were normally used
appealin an action or proceeding in which a notice of appeal h\%glwl cases and writs of error in criminal cases, the onferihces between them
T

: y . ein nomenclature and method of initiating the review process. There is no reason
previouslybeen filedby another person and whose interests ag&etain the formalistic diérences between them.

not adverse to that person. The definitions of the parties to the appeal are intended to change the former stat

u ” : ute,section 817.10, under whithe party first appealing was the appellant, and all
(4) C.:Ol'.lrt. means the court aippeals oif the appeal or other otherparties were respondents. This often resulted in a party with interests identical
proceedings in the supreme court, the supreme court. to the appellant being labeled a respondethtle two parties opposed to each other

u — ; i~@ereboth labeled respondents. Under this section the party first appeadtirg is
(5) Cross appellant’rneans a respondent who files a notlcg ellant,parties appealing frorthe same judgment or order not opposed to the

of cross—appeal or a respondent who files a statement of Ob@gellamare co-appellants, and parties adverse to the appellant or co—appellant are

Understandinghe New Rulesf Appellate Procedure. StephensisViiaw July

tionsunder s808.075 (8) respondentsThe terms “plaintffin error” and “defendant in error” previously used
(5d) “Monospacedont” means a font in which each Charactelln connection with writs of error are no longer used. [Re Ordiectafe July 1, 1978]
usesan equal amount of horizontal space. 2001

(5g) “Proportionalfont” means a font in which the horizontal
spaceused by a character varies.

(6) “Respondent'meansa person adverse to the appellant or
co—appellant.

(8) “Serif font” means a font that has short ornaments or barsC!VIL APPEAL PROCEDURE IN COUR OF APPEALS
at the upper and lower ends of the main strokes of the characters.

(8m) “Sixty characters per full line” means the length of 809.10 Rule (Initiating the appeal). (1) NOTICEOFAPPEAL.
nonindentedine of 13 point proportional serif font characterga) Filing. A person shall initiatan appeal by filing a notice of
determinedy using a line composed of a repeating string of lovappealwith the clerk of the circuit court in which the judgment or
ercasecharacters in alphabetical order orderappealed from was entered.

SUBCHAPTERII
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(b) Content. The notice of appeal shall include all of the folOrderNo.93-19 179 Ws. 2d xxiii; Sup. Ct. Order N@0-02 2001 WI 39, 242 \1§.
Iowing' 2d xxvii; Sup. Ct. Order No02-01, 2002 WI 120, 255 V8. 2d xiii; 2005 a. 434

i Cross—reference: See also §67.217 (2¥or appeals involving child support and
1. The case name and number maintenance.

; P : P Court of Appeals Note, 1986Sub. (1) (a) is amended to require appellants to file
2. A!’l' 'dent'ﬁcat',cm ,Of the JUdgment or order from whitte . adocketing s‘t)a?tement in the court of(a;));()e)eﬂs on a form pres?:ribed 1[3)3 the court at the
person filing the notice intends to appeal and the date on whictnit the notice of appeal is filed in the trial court. The docketing statement will pro
wasentered. vide the court withinformation for its expedited appeals program pursuant to s.

. . 809.17and the rules and procedures set forth in Section VII, Expedited Appeals, of
3. A statement of whether the appeal arises in one of the typ@<Court of Appeals Internal Operating Procedures (amended Mart88E).
of cases specified in 852.31 (2) Docketingstatement formare available in the fifes of clerks of the circuit courts.
. . rgRe Order efective January 1, 1987]
4. A statement of whether the appeal is to be given preferencgudicial Council Committee's Note, 1978Sub. (1) (a) establishes the same
in the circuit court or court of appeals pursuant to statute. cedurekaor initi?:intg a gevuinby theBCt%urt ofb Appefals f\(;/_hether i{, beﬁifmutoryl_
. appealor constitutional writ of error Both are begun by filing a notice of appeal in
5. Iftheappeal is under 809.300r809.32 a statement of the thetrial court. The prior procedure under which a person could obtain a writ of error
dateof service of the last transcript or copy of the circuit court cafsen the StUptr?me Court ar:ﬁ tpt%n fi!ge’higsin tlfge trial cgurt a{ hfis leisure isteILTiﬂatded-

i i ~ti inn ic fi is important to recognize that the rightseek review by writ of error as establishe!
recc_)r(_:ilf no pOStCC_)n\_/ICtIOI’I mO“O” is filed, the date of the Or.dérl'y the Constitution is not abolished, but the procedure for seeking that review is made
decidingpostconviction motions, or the date of any other notic&miform with that for filing an appeal.
of-appealdeadline that was established by the court of appealsThesecond sentence of su) (b) is designed to change the law as declared in

. . formers. 817.1 (4), and the decisions of the Supreme Court interpreting former s.
6'_ lf counsel is appomted under &7, a copy of the order 269.59(1), under which the Supreme Court was vested with subject matter jurisdic
appointing counsel. tion when an appealable order warstered. Under former s. 817.), the notice
; ; ; -1 . Of appealas necessary only to confer personal jurisdiction which could have been
(©) _COpIeS of the noticeAt the same time that the persor! fIIeQ%/aived.The court often had to decide whether the respondent by some conduct, such
the notice of appeal, theerson shall send a copy of the notice aissigning a stipulation or receiving a brief, had waived any objection to personal
appealto the clerk of the court of appeals. jurisdiction. The result was that a judgment of a trial court isddhsin was never
. ompletelyfinal because even after the expiration of the time for an appeal a party
(d) Docketing statementThe person shall send the court Ogould still appeal, and if the respondéatied to object or take some step that could

appealsan original anane copy of a completed docketing statePeconsidered as participating in the appeal prior to objecting, the Supremevasurt

menton a form prescribed by the court of appeals. The docketﬁ;’égﬁgl;‘;,g'f’ew;ﬁ,J,“g%rgfgfh;h';;gg“’” conformistinsin practice to that in the

statemenshall accompany the court of appeals’ copy of the notiCesyb.(2) (a) provides that appellants whose interests are substantially identical may
of appeal. The person shall send a copy of the completed docﬁt:g)dolifnﬂy ozj separateHSee Ruled3_(b),§reﬂe(a! RutefsAppellate Fi’{ocedure

; ; ; . If they do not wish to proceed jointigr their interests are not the same, or
Ing statement to the c_)ther_ partlesthe appeal. DOCketmg state if they are challenging from the same judgment or ottier subsequent appeal
mentsneed not be filed in appeals brought undeB(2.105  shouldbe docketed with the first appeal, but the seq@rdon appealing has the same

809.107809.32 0r974.06 (7)in cases under cB80, or in cases proceduratights, such as filing of briefs, as the first appellant. The respondent has

i i i [ paratériefing rights as to each appellant and co—appellant filing a separate brief.
in which a party represents himself or herself. Docketing Staﬁﬁis anticipated under this section that all appeals arising out of the same case filed

mentsneed not be filed in appeals brought undeBG2.300r within the same appeal period will be considered in a single appeal and not be treated
974.05 or by the state or defendant in permissive appeals in-crirgseparate cases in the Court of Appeals.

nal cases pursuant to809.5Q except that docketing statement: Sub. (2) (b). The respondent who desires to challenge a judgment or order must
: %Ie anotice of cross—appeal. Notices of review are abolished. Under former s.

shall be filed in cases arising under c#8;.51, 55, or 938 817.12,it was very dificult to ascertain when a noticé review or cross-appeal was

ili i i ithinappropriate. Requiring a notice of cross—appeaach instance eliminates this eon
(e) Time for ﬂlmg' The notice of appeal must be filed Wlthmﬁjsion. The respondent is given a minimum of 30 days after the filirilge notice

thetime specified by lawThe filing of a timely notice of appeal of appeal to determine whether to file a cross-appeal. As was the castormeer
is necessary to give the court jurisdiction over the appeal. s. 817.12, a respondent loses the right to cross—appeal if the cross—appeal is not filed
. T . within the specified time.

. (f) Errpr In content noturISdl.Ctlonal defecpAn Incc.mseq.u?n Sub.(3). Appeals from judgments or orders in separate cases in the trial court are
tial error in the contertf the notice of appeal is not a jurisdictionaljocketedasseparate appeals in the Court of Appeals. If appropriate, these cases can
defect. be consolidated after docketing by order of the Court of Appeals. Rule 3 (b), FRAP

. _ Sub.(4). The provision of former s. 817.34 thatagpeal from a final judgment
(2) MuLTIPLE APPE_ALS- (a) Joint and co appealslf 2_0!’ more bringsbefore the court for review all of the prior orders entered in the case is-contin
personsare each entitled to appeal from the same judgment @#d. This does not applyowever to any prior final order or judgment which could
orderentered in the same action or proceeding in the trial court been appealed as of right under s. 808.03 (1). Tjudganent dismissing a

. L . efendanfrom a case must be appealed immediataty cannot be reviewed when
their interests are such as to make joinder practicable, they ilf@¥mentis rendered on the plairfti§ claim against the other defendaritsnfinal

file a joint notice of appeal or magfter filing separate notices of ordersand judgments that are appealed and ruled upon by the Court of Appeals are,

i i of course, not subject farther review upon appeal of the final judgment. This sec
appealproceed as a single appellaiftthe persons do not file a tion is also limited to those orders made in favor of the named respondpreseat

jOint appealor elect to pfoce_ed asa single_ appellant, or if thgHe possibility of the court reviewing an order in favor of a person not a party to the
interestsaresuch as to make joinder impracticable, they shail preppeal. o _ ) )
ceedas appellant ando—appellant, with each co—appellant to A change is made in prior law in thatiaterlocutory judgment, Rule 806.01 (2),

i : - jch previously must have been appealed within the statutory period from the entry
havethe same procedural I’IghtS and Obl|gat|ons as the appe”%ﬁwe interlocutory judgment, Richter$tandard Manufacturingo.,224 Ws. 121,

(b) Cross—appeal A respondent who seeks a modification 0271N.W. 14 (1937), is now reviewable by the Court of Appeals upon an appeal of

: f final judgment. The objective is to have only one appeal in each case, absent
theJUdgment or order appealed from or of another JUdgment usualkircumstances which wouldstify an appeal from a nonfinal order under s.

orderentered in the same action or proceeding $itelh notice  808.03(2). [Re Order déctive July 1, 1978]
of cross—appeal within thgeriod established by law for the filing _Judicial Council Committee’s Note, 19817To facilitatethe eficient administra

: | ; n of appeals by the court of appeals, sub. (lis@nended to require that the notice
of a notice of appeal, or 30 days after the flllng of a notice appeal state whether the appeal is in one of the types of cases specified in s. 752.31

appealwhichever is later A cross—appellant has the same right®). [Re Order dective Jan. 1, 1982]
and obligations as an appellant under this chapter Judicial Council Note, 2001Former sub. (1) (a) has been repealed and recreated
assubs. (1) (a) to (d). Subsection 1 (d) clarifies when a docketing statement must be
(3) CONSOLIDATEDAPPEALSIN SEPARATECASES. The courmay  filed. Former sub. (1) (thas been repealed and recreated as sub. (1) (e). Subsection
consolidateseparate appeals in separate actions or proceedin _)i(i)zgozcggez% ggg;inl\? \I,?[\évdssel%\lé)ﬁh(q%gs%)%mk_-\/Commgnitg E?/E_Cgr%/ltr, 94
i ; ; ; ; is. , . ;Carrington v St. Paul Fie & Marine
thetrial court upon its own motion, motion of a pady stipula  |\&” &) /65" We- 2d 21, 217 n.2485N.W.3d 267 269 n.2 (1992). Please see s.
tion of the parties. 809.32for special requirements for a Notice of Appeal in a No-Merit Regupeal.
; i [Re Order No. 00-02 &ctive July 1, 2001]
fi (?) '\élATLERSRE\QE\fNABLEH An appeﬁl fr(.)m a flnfal llilqgg]em or Judicial Council Note, 2002: See also related changes in&39.40 (3) and
inal order brings betore the court all prior nonfinal judgmentggg 50(3). Prior to 2001 Wi 39, fictive 7/1/01, s. 809.10 (1) provided tdacket
orders and rulings adverse to the appellant and favorable to itigestatements were not required in “criminal cases or in cases in which a party
respondentmade in the action oproceeding not previously appearsro se.” State$ appeals in criminal cases were |na”ciyertently omitted from
thelist of statutory references that replaced “criminal cases” in the prior statute. Sub
appealecand ruled upon. section(1) (d) is amended to clarifhat docketing statements are not required in
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi  state’sappeals in criminal cases. The amendment also clarifies that docketing state
(1981);1981 c. 39G.252 Sup. Ct. Orderl23Wis. 2d xix (1985); Sup. Ct. Order mentsare not required in permissive appeals in crimazees, but are required in
131Wis. 2d xv (1986)1987 a. 403Sup. Ct. Orderl61 Ws. 2d xiii (1991); SupCt.  otherpermissive appeals. [Re Order No. 02—(#&ative January 1, 2003]
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When an appeal is pending, matters not directly concerned with the appeallpyta member atheclemgy filing on the minots behalf, a notice of
relatedto the case are still properly within the trial caujtirisdiction. In Matter of ; : f ;
TrustEstate of Schaefedl Wis. 2d 360283 N.W2d 410(Ct. App. 1979). appeal with the clerk of the trial court in which the oralgpealed

Thefiling date stamped on the notice of appeal is not conclusive as to the datf’@m was entered and shall specify in the notice of appeakties
filing. Boston Old Colony Insurance Co.nternational Rectifier Cor@1 Ws. 2d  appealedrom. At the same time, the minor or member of the

813,284 N.w2d 93(1979). . e
A respondent waallowed to challenge a trial court order denying a motion fodergySha” notify the court of appeals of the filing of the appeal

summaryjudgment despite the failure to file a notice of cross-appeaic v. Conti by sending a copyf the notice O.f appeal to the cle.rk of the court
nentalCasualty Col11 Wis. 2d 507331 N.W2d 325(1983). of appeals. The clerk of the trial court shall assist the minor or

_ Serviceof the notice of appeal on opposing parties is not necessary to confer juisemberof the clegy in sending a copy of the notice of appeal to
gg’g?&?%h: i%‘éﬁff appeals. RhyneSauk Countl18 Wis. 2d 324348 NW2d 0 clerk of the courbf appeals. The minor may use the name

Failureto submit the docketing fee within the time specifiedfiling a notice of “JaneDoe” instead of her name on the notice of appealatind

appealdoes not deprive the court of appeals of jurisdiction. The notice of appeal, agher papers filed with the court of appeals.
the docketing fee, vests the court with jurisdiction. DougldBewey 147 Ws. 2d -
328 433 N.W2d 243(1989). (3) PerreCTINGTHE APPEAL. (a) Fee. No fee for filing an

Thefederal prohibition against stacking cross-appeals is not applicable under syppealin the court of appeals under this section may be required

(2) (b). The time limits under sub. (1) (b) are jurisdictional and may not be extendgg. i ¢

Estateof Donnell v Milwaukee, 160 \Wis. 2d 529466 N.W2d 670(Ct. App. 1991). 8f-a minor or Ofé" rr?el;“t}eLOf the dgrwho files an appeal under
A nonlawyer may not sign and file a notice of appeal on behalf of a corporati&h.IS section on behalf of the minor

To doso constitutes practicing law without a license in violation of s. 757.30 and () Forwarding to court of appealsThe clerk of the trial court

voidsthe appeal. Requiring a lawyer to represent a corporation in filing the noti s
is constitutional. Jadair Ine. United States Fire Insurance @69 Ws. 2d 187561 $hallforward to the court of appeals within 3 calendar days after

N.W.2d 718 (1997),95-1946 thefiling of the notice of appeal a copy of the notice of appeal and

Section799.06 (2) authorizes a non-lawyer employee to represent a party tg gopy of the trial court case record maintained as provided in s.
smallclaims action at the appellate, as weltréd court, level and is an exception

to the rule stated idadait Holz v Busy BeeContracting, Inc223 Ws. 2d 598589 09.40(2) (b), using the name “Jane Doe” instead of the mignor

N.W.2d 633(Ct. App. 1998)98-1076 ~ name,and the record on appeal, assembled as proivicsedth.(4).
Thefailure to sign a noticef appeal can be corrected and does not compel immedi ili . f IsThe clerk of th f |
atedismissal. State Beay 2002 WI App 37250 Wis. 2d 761641 N.Ww2d 437 (c) Filing in court of appeals.The clerk of the court of appeals

00-3490 shallfile the appeal immediately upon receipt of the itemesci

Section753.016 (1) and (2) provide that in Milwaukee County each branch of tﬁ%d in par (b)
circuit court shall have deputy clerk provided by the clerk of the circuit court. In ' . i
MilwauﬁeedCountyI “trllecler_k of(tjhe trri1al courtj’f_unéier s;l]b.f(l% (a) necessarily er—lco"m (d) Statement on transcriptA minor or member of the cigy
passeshe deputyclerk assigned to the specific branch of the circuit court as we i i int i
deputyclerks performing duties within thafice of the clerk of circuit court. Kelley ?ﬁay nOt.be reqUIred to file a statemet transcript in an appeal
v. State, 2003 WI App 8261 Wss. 2d 803661 N.W2d 854 02-1495 underthis section.
~ Appealof a judgment, the date of which was speciiiedhe notice of appeal, (4) RecorpoNAPPEAL. The record in an appeal under this sec
includedan appeal of an order for costs entered after that date. A judgment is Rer . L
fectedby the taxation of costs and the insertion of the amount into the judgment#3n consists of the following:

thatthe order of costs becomes part of the judgment subject to appeaitt Res¥ (a) The petition
& Stevens vGalaxy Gaming and Racing, 2003 WI App 1267 Ws. 2d 233670 . . .
N.W.2d 74,02-0359 Affirmed on other grounds, 2004 WI @73 Ws. 2d 577682 (b) Proof of service of the notice of hearing.

N.W.2d 839 02-0359 T . .
In order to confer jurisdiction on the court of appeals, a notice of appeal filed by (c) The findings of fact, conclusions of law and final order of

counselmust contain the handwritten signature of an attorney authorized to practite trial court.

law in Wisconsin. Counselannot delegate the duty tdiafa signature on a notice .

of appeal to a person not authorized to practice lawigtaksin. When a notice of (d) Any Othe.r order made that is .relevant to the appeatrend
appeais not signed by an attorney when an attorney is requiredptfue of appeal papersupon which that other order is based.

';ngfgep“;al"gl‘fggicwgaZ”d“ggg‘gggcﬁf‘vae;g“ggg'3‘3"3’;355‘“"””G“’“p' Le (e) Exhibits material to the appeal, whether or not received in

Mechanicsof making an appeal in the court of appeals. Felsenthal, WBB Octoiyidence.

1981, (f) Any other paper or exhibit filed in the trial court that the
Appellatereview: Choosi d shaping th tandard. Leavell. WBB Apr . h :

1ggare ereview: Lhoosing and shaping the proper stancard. Leave Phinor requests to have included in the record.

Changingstandards of review eavell. WBB May 1987. (g) The notice of appeal.

809.103 Appeals in proceedings related to prisoners. (_h) A transc.:r.|pt of the reporternotes.
(1) In this section, “prisonertas the meaning given in&01.02 (i) The certificate of the clerk.
) (@) 2. () If the trial court appointed guardian ad litem under s.
(2) Theappellate court shall notify the department of justic@8.235(1) (d) a letter written to the court of appeals by the guard
by a procedure developed by the director of state courts in coi) ad litem indicating his or her position on whether or not the
erationwith the department of justice whéime appellate court Minor is mature and well-informed enoughntiake the abortion
rulesthat an appeal or supervisory writ proceeding brought bydgcisionon her own and whether or not the performance or
prisonermeets any of the following conditions: inducemenbf an abortion is in the minar best interests.
(a) Is frivolous, as determined undeB62.05 (2) (5) TRANSCRIPTOFREPORTER'SNOTES. At the time that a minor

(b) Is used for any improper purpose, such as to harassjse O member of the clgy files a notice of appeal, the minor or mem
unnecessaryelay or to needlessly increase the cost of litigatioR€" Of the clegy shall make arrangements with the reporter for the
(c) Seeksreview of a denial of monetary damages from Qreparatlomf a transcript of theeportets notes of the proceed

defendanivho is immune from such relief. ingsunder s48.375(7). The reporter shall file the transcript with
. . ) thetrial court within 2 calendar days after the not€eppeal is
(d) There is no ground upon which relief may be granted. fijeq ~ The county of the court that held the proceeding under s.

(3) A prisoner is not relieved from paying the full filing fee48 375 (7)shall pay the expense of transcript preparation under
relatedto an appeal or supervisory writ proceeding if the appellaigs subsection.

courtdismisses the appeal or supervisory writ proceedingrfer
of the reasons listed in sul2).
History: 1997 a. 133Sup. Ct. Order Nd)3-068, 2005 WI 86, 280 Vig. 2d xiii.

(6) VOLUNTARY DIsMISSAL. A minor may dismiss an appeal
underthis section by filing a notice of dismissal in the court of

appeals.
809.105 Appeals in proceedings related to parental (7) BriErs. Briefs are not required to be filedappeals under
consent prior to performance of abortion. (1) AppLica- this section.

BILITY. This section applies to the appehlan order under s.  (8) ASSIGNMENT AND ADVANCEMENT OF CASES. The court of

48.375(7) and supersedes all inconsistent provisions of this-chaghpealsshall take cases appealed under this sectian arder that

ter. ensureghat a judgment imade within 4 calendar days after the
(2) INmIATING AN APPEAL. Only a minor may initiate an appealappeahas been filed in the court of appeals. The time limit under

underthis section. The minor shall initiate the appeal by filing, dhis subsection may be extended with the consent of the minor and
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her counsel, if anyor the member of the ctgr who initiated the 3. The judgment and opinion of the court of appeals, and the
appealunder this section, if any findings of fact, conclusions of law and final order of the triadirt
(8m) ORAL ARGUMENT. If the court of appeals determines thathatwere furnished to the court of appeals. The court of appeals
a case appealed under this section is to be submitted with &f@llprovide a copy of these papers to the miiiany, the mem
argument,the oral ayjumentshall be held in chambers,amn berofthe clegy who initiated the appeal under this section, if any
motion of the minor through her counsel or through the memb@er counsel or her guardian ad litemaifiy immediately upon
of the clegy who filed the appeal under this section, if,aryon request.
the court of appeals’ own motion, by telepham@gss the minor 4. A copy of any other document submitted to the court of
throughher counsel or the member of the gledemands that the appealsunder sub(4).
oral agument be held in open court. (b) The supreme court shall decide whether or not to grant the
(9) CosTs. The courbf appeals may not assess costs agairnsttition for review and shall decide the issue on review within the
aminor or member of the clgy in an appeal under this sectiontime specified in parc).

(10) RemiTTiITUR. (@) A judgment by the court of appeals (c) Thesupreme court shall, by court rule, provide for expe
underthis section is ééctive immediatelywithout transmittal to dited appellate review of cases appealed under this subsection
thetrial court, as an order either grantingdenying the petition. becausdime may be of the essence regarding the performance of
If the court of appeals reverses a tealirt order denying a peti the abortion.

tion under s48.375 (7) the court of appeals shall immediately so (cm) If the supreme courdetermines that a case reviewed
notify the minor by personal service on her counsel or the memb@gerthis subsection is to be submitted with orajunent, the

of the clegy who initiated the appeal under this section, if @y oralagument shall be held in chambersar motion of the minor

a certified copy of the order of the courtappeals granting the throughher counsel or through the member of thegglevho initi
minor’s petition. If the court ofippeals dirms the trial court atedthe appeal under this section, if aoyon the supreme coust’
order,it shall immediately so notify the minor by personal servicewn motion, bytelephone, unless the minor through her counsel
on her counsel or the member of the glewho initiated the or the membebf the clegy demands that the oralgament be
appealunder this section, if angf acopy of the order of the court heldin open court.

of appeals denying the petition and shall also notify the nfiyor ) A'judgment or decision by the supreme court under this
her counsel or the member of the ggwho initiated the appeal gqctionis efective immediatelywithout transmittal to the trial
underthis section on behalf of the mindf any, that she may .1t a5 an order either granting or denying the petition. If the
undersub.(11), file a petition for review with the supreme courtg premecourt reverses a court of appeals ordérmaing a trial
unders.809.62 The court of appeals shall pay the expenses égurtorder denying a petition under48.375 (7) the supreme

8

serviceof notice under this subsection. The clerk of the court g, shal immediately so notify the minor by personal service on
appeals shall transmit to the traurt the judgment and opinion, rcounsel, if anyor on the membest the clegy who initiated

of the court of appeals and the record in the case filed under s neq| undethis section, if anyof a certified copy of the order
(4), within 31 days after the date that the judgment and opofion thggupreme court granting tﬂ)ef)mrrsqnetition. I?)t/he supreme
thecourt of appeals are filed. If a petition for review is filewler ., afirms the order of the court of appeals, it shall immediately
sub.(11), the transmittal shall be made W|th_|r_1 31 days .ather sonotify the minor by her counsel or Bye member of the cigy
datethat the supreme court rules on the petition for review g initiated the appeal under this section, if.afijie clerk of the

(b) Counsel for the mingif any, or the member of the clyy  supremecourt shall transmit to the trial court the judgment, or
who initiatedthe appeal under this section, if asigall immedi  decision, and opinion of thesupreme court and the complete
ately,upon notification under paf) that the court of appeals hasrecordin the case within 31 days after the date thajutigment,
grantedor denied the petition, notify the minoff the court of or decision, and opinion of the supreme court are fildte
appealshas granted the petition, counsel for the miff@ny, or  supremecourt shall pay the expense of service of notice under this
the member of the clgy who initiated the appeal under this-secsypsection.
tion, if any, shall hand deliver a certified copy of thesler Qf the (e) Counsel for the minif any, or the membeof the clegy
courtof appeals to the person whrdends to perform or induce s jnitiatedthe appeal under this section, if asall immedi
theabortion. If with reasonable diligence therson who intends 501y non notification under paid) that the supreme court has
to perform or induce the abortion cannotlbeated for delivery grantedor denied the petition, notify the minoff the supreme
thencounsel fothe minor if any, or the member of the clirwho o5 rthas granted the petition, counsel for the miiiany, or the

initiated the appeal under this section, if,ahall leave a certified o mpberof the clegy who initiatecthe appeal under this section,
copy of theorder with the persosragent at the perssrprincipal i 5y shall hand deliver a certified copy of the order of the

place of business. If a clinic or medical facility is specified in the, ;- emecourt to the person who intends to perform or induce the
petition as the corporation, partnersfop other unincorporated o qtion If with reasonable diligence the person who intends
associatiornthat employshe person who intends to perform or

; . i performor induce the abortion canrtee located for deliverghen
inducethe abortion, then counsel for the miribany, or the mem - nseffor the minorif any, or the member of the olgr whoiniti-
berof the clegy who initiated the appeal under this section, if anyqqthe appeal under this section, if askiallleave a certified
shallhand deliver a certified copy of the orderan agent of the ¢, of theorder with the persos'agent at the persarprincipal
corporation partnership or other unincorporated association at i e of husiness. If a clinic or medical facility is specified in the
principal place of business. There may be no service by mail

P . e tition as the corporation, partnerstop other unincorporated
publication. The person or agent who receives the certlfled.co sociatiorthat employshe person who intends to perform or
of the order under this paragraph shall place the copy in §

L . Bucethe abortion, then counsel for the miribany; or the mem
minor’s medical record. berof the clegy who initiated the appeal under this section, if any
(11) PETITION FOR REVIEW IN SUPREMECOURT. (&) Only @ shallhand deliver a certified copy of the orderan agent of the
minor or the member ahe clegy who initiated the appeal undercorporation partnership or other unincorporated association at its
this section, if anymay initiate a review of aappeal under this principal place of business. There may be no service by mail or
section. The petition for review of an appeal in the supreme coiyblication. The person or agent who receives the certified copy
shall contain: of the order under this paragraph shalice the order in the
1. A statement of the issues preseritedeview and how the minor’s medical record.
issueswere decided by the trial court and court of appeals. (12) CONFIDENTIALITY AND ANONYMITY. All proceedings in
2. A brief statement explaining the reason for appeal to tttee court of appeals and the supreme court that are brought under
supremecourt. this section shall be conducted in a confidential maremed the
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minor may use the name “Jane Doe” instead of her name ontah or appellate relief was filed, the notice of intent shall be
papersfiled with either court. The identity of the miniawolved  treatedas filed after that entry and on the date of the entry
andall records and other papers pertaining to an appealtghall (3) CLerk To SEND MATERIALS. Within 5 days after a notice
keptconfidential, except as provided in4®.375 (7) (e) undersub.(2) (bm)is filed, the clerk of the circuit court shall do
(13) CERTAIN PERSONSBARREDFROMPROCEEDINGS.NO parent, all of the following:
or guardian ofegal custodian, if one has been appointed, or foster ) f the appellant requests representation by the state public
parentor treatment foster parent, if the minor has been placedjgsenderfor purposes of postdisposition or appellate retie,
afoster home or treatment foster home, and the nsiparent Nas cjop shall send to the state public defergappellatentake
signeda waiver granting the department of health and family Seffice a copy of the notice of intent that shows the date on which
vices,a county department under4$.215 46.22or 46.23 the notice was filed, a copy of the judgment or order specified in

: th
fosterparent or the treatment foster parent the authority to consmﬁ . ) .
; . . notice that shows the date on which the judgment or order was
to medical services or treatment on behalf of the miooadult entered.a list of the court reporters for each proceedingh

family membeyras defined in 218.375 (2) (b)of any minor who o - . ;
hasinitiated an appeal under this section raggnd or intervene %ctlonln Wh'%h thegud%mﬁnt or order wals en(;erﬁd, at)nd a }'_lstdOf
in any proceeding under this section. oseproceedings fowhich a transcript already has been file
History: 1991 a. 263315 1993 a. 213446 1995 a. 2%.9126 (19)1995a, 201 With the clerk of circuit court.
224 (b) If the appellant does ncéquest representation by the state
) ) o public defenderthe clerk shall send or furnish to the appelldnt,

809.107 Appeals in proceedings related to termination the appellant is appearing without counsel, or to the appallant’
of parental rights. (1) AppLICABILITY. This section applies to attorney,if one has been retained, a copy of the judgment or order
the appeal of an order judgment under g8.43and supersedes gpecifiedin the notice that shows the date on which the judgment
all inconsistent provisions of this chapter or order was entered, a list of tbeurt reporters for each proceed

(Im) DerINITION. In this section, “appellant” means a persofhg in the actiorin which the judgment or order was entered, and
whofiles a notice of intent to pursyestdisposition or appellate a list of those proceedings in which a transcript already has been
relief. filed with the clerk of circuit court.

(2) APPEALORPOSTDISPOSITIONMOTION. (am) Appeal pDCe-  (4) REQUEST FOR TRANSCRIPT AND CIRCUIT COURT CASE
dure; counsel to continueA person seeking postdisposition Olkecorp. (a) State public defender appointment of counsel.
appellaterelief shall comply with this section. If the personjithin 15 days after the state public defender appellate intake
desiresto pursue postdisposition or appellate relief, counseltepigfice receives the materials from the clerk of circuit court under
senting the person during circuit court proceedings under Sub.(3) (a) the state public defender shall appoint counsehfer

48.427shall continue representation fijng a notice under par ,oallan@nd request a transcript of the repostantes and a co
(bm), unless sooner disclggad by the person or by thoércuit o??he circuit coﬂrt case recordr.) P Py

court. (b) Person notepresentedby public defender An appellant
(bm) Notice of intent to pursue postdisposition or appellat\%ho does not request representatiynthe state public defender

relief. A person shall initiate an appeal under #istion by filing, . > .
within 30 days after the date of entry of the judgment or ordfolr purposes of postdisposition or appellate relief shall request

P . : f?anscriptof the reportés notes, and may request a copy of the cir

appealedrom, as specified in 808.04 (7m)a notice of intentto " NS - )
pursue postdisposition or appellate relief with the clerk of the cffuit court case record withifi5 days after filing the notice of
cuit court in which the judgment or order appealed from waatentunder sub(2) (bom) An appellant who is denied representa
entered. Also within that time period, the appellant shall serve 2PN bY the state publidefender for purposes of postdisposition
copyof the notice of intent on the person representing the interddt@pPpellate relief shall requestranscript of the reportes notes,
of the public,opposing counsel, the guardian ad litem appoint%ﬁ‘dmay request a copy of the circuit court case record, within 30
unders.48.235 (1) (c¥or the child who is the subject of the pro daysafter filing a notice of intent under sy@) (bm)
ceeding,the childs parent and any guardiamd any custodian  (4m) FILING AND SERVICE OF TRANSCRIPTAND CIRCUIT COURT
appointedunder s48.427 (3)or 48.428 (2) The notice of intent CASERECORD. The court reporter shall file the transcript wiitie
shallinclude all of the following: circuit court and serve a copy of the transcript on the appellant

1. The circuit court case name, numlzerd caption. within 30 days after the transcript is requestéle clerk of circuit

2. An identification of the judgment or order from whitte court shall serve a copy of the circuit court case record on the
appellantntends to seek postdisposition or appellate relief and tiigPellantwithin 30 days after the case record is requested, and

dateon which the judgment or order was entered. shallindicate in the case record the date and manner of service.
3. Thename and address of the appellant and the appellant (5) NOTICE OF ApPEAL. (a) Filing; and service of notice of
trial counsel. appeal. Within 30 days after the later ttfie service of the tran

4. For an appellant other than tstate, whether the trial coun script or the circuit court caseecord, unless extended under s.
y ' 9.82 the appellant shall file a notice of appeal as provided in s.

selfor the appellant was appointed by the state public defen : -
and, if so, whether the appellafinancialcircumstancesave @%9.10and serve a copy of the notice on the persons required to
be served under sui2) (bm)

materiallyimproved since the date on which the appebaintdi ! )
gencywas determined. (a_m) Notice of abandonment of appedfithe person who fllec_i
4m. Whether the appellant requests representation by fhBotice of intent to appeal under s{it).and requested a transcript

statepublic defender for purposes of postdispositioampellate and case record under s¢k). decidesot to file a notice of appeal,
relief. thatperson shalhotify the person required to be served under sub.

5. For an appellant other than tstate, who does not requesl(2) of this decision, within 30 days after the servifehe tran
representation by the state public defendether the appellant SCriPtand case record under s¢#). o
will represent himself or herself or will be represented by retained(b) Transmittal of ecod by clerk. The clerk of circuit court
counsel. If the appellant has retained counsel to pursue pestdiall transmit the record to the court of appeals as soon as the
positionor appellate relief, counsslhame and address shall béecordis prepared, but in no event more than 15 days aftdit the
included. ing of the notice of appeal.

(c) Early notice of intent to pursue postdispositiorappellate (c) Requesting transcripts fasther parties. The appellant
relief. If the record discloses that the judgment or order appeatdwll request a copgf the transcript of the reportemotes of the
from was entered after the notiokintent to pursue postdispesi proceedingdor each of the parties tbe appeal and make arrange
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ments to pay for the transcript and copies within 5 days after the(e) Decision. Cases appealed under this section shall be given
filing of the notice of appeal. preferenceand shall be taken in an order that ensures that a deci

(d) Statement on transcriptThe appellant shall file a state Sionis issued within 30 days after the filing of the appetaretply
menton transcript with the clerk of the court of appeals, shall filrief or statement that a reply brief will not be filed.
acopy of the statement on transcript with the clerk of ciruitt, (f) Petition for eview. A petition for review of an appeal in the
andshall serve a copy dhe statement on transcript on the othesupremecourt, if any shall be filed within 30 days after the date
partiesto theappeal within 5 days after the filing of the notice opf the decision of the court of appealBhe supreme court shall
appealn thecircuit court. The statement on transcript shall eithgfive preference to a petiticior review of an appeal filed under
designatethe portions of théranscript that have been requestegis paragraph.
by the appellant or contain a statement by the appellanttfeat & History: 1993 a. 3951995 a. 275Sup. Ct. Order NoY0-02 2001 WI 39, 242
scriptis not necessary for prosecution of the appeal. If a transciiji$. 2d xxvii; 2005 a. 293Sup. Ct. Order Ndd5-07 2006 WI 37, 287 \i. 2d xix.
is necessary for prosecution of the appeal, the stateméergren NOTE: 1993 Wis. Act 395 which creates this section, contains extensive

: B lanatory notes.
script shall alseontain a statement by the court reporter that tﬁé.’ljudicial Council Note, 2001: Titles andsubtitles were added. Subsection (4) is

qppellamhas requested copies of the transcript or desigpated amendedo require that the person who files a notice of inteapfgeal must request
tions thereof foreach of the other parties; that the appellant hasopy of the circuit court case record within 15 days after filing the notice of intent

A i appeal. Subsection (4) also requires the clethetircuit court to serve a copy
madearrangemems to pay for the orlglnal transcript and for éﬂp&e circuit court case record upon the person requesting it within 30 days after the

copiesfor other parties; the date on which the appellant requesﬁg of the request.
the transcript and made arrangements to pay for it; and the date @rmer sub. (5) is recreated as subs. () (a) and (b).
which the transcript must be served on the patrties. Subsectior(5) (c) requires the appellaiut request a copy of the transcript for the

; ; ; otherparties to the appeal, and to make arrangements to pay for those copies, within
(e) Service of transcript on other partieI.he court reporter 5 days after filing the notice of appeal.

shall serve copies of the transcript on the parties indicatit@in ~ g pseciiors) (d) requires the appellant to file a statement on transcript véithin
statemenbn transcript within 5 days after the date the appellamysafter filing the notice of appeal.
requesteatopies of the transcript under p@). hSubsectior(s) i(1(9) requir(les thﬁ cou&t repoger tﬁ serve tflapﬁelse transcriﬁt on the

y _ . otherparties to the appeal within 5 days after the appellant requests the copies.

(5m) No dMER'T IREPORthl' A_ S. 8.?9'32 rt1o metr)lt fr_lepé)r_t, Subsectionsm) codifiesBrown County vEdwad C.T, 218 Ws. 2d 160579

responseana supplemental no—merit report may be filed In afw,2d 293(Ct. App.1998),98-0075 which extends the no-merit procedure to TPR
appealffrom an order or judgment terminating parergits. The cases.
appointedattorney shalfile in the court of appeals and serve on Subsection(6) (am) providesa procedure for indctive assistance of counsel

iant— _ ; At ; claimsand other claims that require fact-finding after the final judgrmeatder has
the client-parent the no—-merit report and certification withfn -2 "> F° ) [Re Order No. 00-OZeftive July 1. 2001]

daysafter the filing of th? record on appeal. The appom_ted'attorJudicial Council Note, 2008 The creation of s. 809.107 (2) (am) requires counsel
ney shall serve on the client—parent a copy of the transcript and ieesenting parent who wants to appeal the TPR disposition to file a notice of intent
recordon appeal at the same time that the no—merit report is seWrsue postdisposition appellate relief. fal counsek representation continues
onthe client-parentThe client-parent may file in the court of ™ (he notice of intent is filed.

p ) p y Subsection809.107(2) (bm) contains the substance of former sub. (2). The

a_ppealsa response to the no—merit report within 10 days after Sghendmenadds the case number to the content requirements for the notitnof
vice of the no—merit report. Whin 5 days after the response to the&ubsectior(2) (bm) 2. deletes a reference to the date on which the judgment or order
no—meritreport has been filed in the clesidfice, the clerk shall wasgranted because the tiimits in s. 808.04 (7m) commence on the date the judg
senda copy of the response to the appointed attorfieg attor "oro" order was entered.

py p pp 2 The amendment to s. 809.107 (2) (c) addresses the practical concern that arises

ney may file a supplemental no—merit report arfidiadit within - whena notice of intent is filed before the final judgment or order is entered. Similar

10days after receiving the response to the no—merit report. to § 808.04(8)the amendment allows the filing date of the notice of intent to be

deemedhe date that the judgment or order was entered, and thereby preserves appel
(6) SUBSEQUENTPROCEEDINGSN COURT OF APPEALS;PETITION  |gejurisdiction.

FOR REVIEW IN SUPREMECOURT. Subsequent proceedings in the To facilitate compliance with the time limits in this section, the amendment to (3)

appealare governed by the procedures for civil appeals and tleguiresthe clerk to send a copy of the judgment or order that shows the deftéchn

proceduresunder subchvi except as follows: it was entered and a list shnscripts already on file to the state public defeéader
! : intakeoffice, or to the person if appearing without counsel, or to retained counsel.

(@) Appellants brief-in—chief. The appellant shall file a brief  news. 809.107 (4) (a) codifies existing practice and establishes a time limit for the

within 15 days after the filing of the record on appeal. statepublic defender to appoint counsel and request transcripts and circuitaseirt
Mot f d.If th I . d | records. The public defendés time limit commences on the date that the public
(am) Motion forremand. If the appellant intends to appeal Ofjetender'sffice receives the materials from the circuit court clerk, ratteer on the

any ground that may requirpostjudgment fact—finding, the datethe notice of intent is filed, so as to reduce the number of extension motions that
appellantshall file amotion in the court of appeals, within 15 day@ustbe filed when the clerk does not timely send the materials under sub. (3) (a).

qH Qi i Theamendment to s. 809.107 (4) (b) clarifies the procedure applicgidesions
after the flllng of the record on appeal, ralsmge issue and who are not represented by the state public defender and creates time limits applicable

requestingthat the court o_fapp_eals retain juriSdiCtion_ over t|_r“:-‘to a person who has applied for and has been denied public defender representation.
appealand remand to the circuit court to hear and decide the isSughe latter casehe rule provides an additional 15 days for the person to obtain pri

i 7 vatecounsel and request a copy of the transcript and case record. The time limit is
If the court of appeals grants the motion for remarehall set at 30 days because 15 days will have expired while the public désefies

time limits for the circuit COUI_’t to hear and de_C|de the issue, for tﬁ&erminewhether the person is eligible for appointed counsel. This time limit com
appellantto request transcripts of the hearing, &mdthe court menceson the date the notice of intent was fileather than the date of the public
reporterto file and serve the transcript the hearing. The court defender'sdeterminatiorbecause that determination does not appear in the case

; [ record.
of appealshall extend the time limit under pﬁl) for the appel Subsection(4m) includes the last two sentences of former §t)b. Subsection

lantto file a brief presenting all grounds for relief in the pendingmyaiso creates a new requirementtra circuit court clerk to indicate the date and
appeal. mannerof service in the case record. The new requirement is necessary because the

TApi : ; -~ notice of appeal time limit is measured from the date of service of the case record or
(b) Respondert’brief. The respondent shall file a brief WlthIntranscript,whichever is later

10 days after the service of the appellarief. Theamendment to s. 809.107 (5) (a) clarifies that the time limit for filing a notice
(c) Appellants reply brief. The appellant shall file within 10 of appeal commences 30 ddysm thelater of the service of the transcript or case

f ; . record. Persons contemplating filing a notice of appeal are better able to assess
daysafter the service of the responderitrief a reply brief or groundsfor relief after reviewing both the transcripts and the ciuitrt case record.

statementhat a reply brief will not be filed. [Re Order No. 05-07 ééctive July 1, 2006]

(d) Guardian ad litems brief. If the guardian ad litem Time limits imposed by the legislature in sub. (6) did not constitute unconstitu

f . : : tional infringements on the judicigras they are subject to combdification. Tme
appomtedmder $48.235 (1) (C)‘OI’ the child who is the SUbJeCt limits imposed by sub. (5)id not violate constitutional guarantees of due process or

of the proceeding takes the positmiithe appellant, the guardianeffective assistance of counsel. Interest of Christophet 1. Ws. 2d 681 530
adlitem’s brief shall bdiled within 15 days after the filing of the N.W.2d34(Ct. App. 1995).

recordon appeal with the court of appeals. If the guardian ad litend heno merit appeal procedure under s. 809.32 and the authority to extend the time
ef‘or filing a notice of appeal under s. 809.82 (2) do not apply to appeals regarding ter

takesthe.positlior.l of a respondent, the guardaanitem$s brief minationsof parental rights. Gloria A. Btate 195 Ws. 2d 268536 N.W2d 396(Ct.
shallbe filedwithin 10 days after service of the appellaffief.  App. 1995),95-0315

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/809.107(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/2005/809.32
https://docs.legis.wisconsin.gov/document/statutes/2005/subch.%20VI%20of%20ch.%20809
https://docs.legis.wisconsin.gov/document/statutes/2005/809.107(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/48.235(1)(c)
https://docs.legis.wisconsin.gov/document/acts/1993/395
https://docs.legis.wisconsin.gov/document/acts/1995/275
https://docs.legis.wisconsin.gov/document/sco/00-02
https://docs.legis.wisconsin.gov/document/acts/2005/293
https://docs.legis.wisconsin.gov/document/sco/05-07
https://docs.legis.wisconsin.gov/document/acts/1993/395
https://docs.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20160
https://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20293
https://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20293
https://docs.legis.wisconsin.gov/document/courts/98-0075
https://docs.legis.wisconsin.gov/document/courts/191%20Wis.%202d%20681
https://docs.legis.wisconsin.gov/document/courts/530%20N.W.2d%2034
https://docs.legis.wisconsin.gov/document/courts/530%20N.W.2d%2034
https://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%20268
https://docs.legis.wisconsin.gov/document/courts/536%20N.W.2d%20396
https://docs.legis.wisconsin.gov/document/courts/95-0315

7 Updated 05-06Wis. Stats. Database RULES OF APPELLATE PROCEDURE 809.11

V¥hi|etﬁ. ??9.32f relating t_c; no r?Terit retportsldgeg ??ht apptl_y to ?p;geatls ugdeg_mppeal,ﬁle the supplemental or corrected transcript with the cir
section,the Tiling of a no merit report is not preciuaed 1 € notice or intent and Noti H H
of appeal under subs. (2) aff) are timely filed and the report is filed within the time(é?UIt court, and notify the clerk of the court of appeals angre

for filing the appellang brief under sub. (6) (a). Brown CounnBdward C.T218  ties to the appeal that the supplemental or corrected transcript has
Wllgéi%itleeiﬁe5Zeieré\Q{szgle\?i?:(ecgré\ﬁgibﬁzgig)tsl)w?s_gggt?on service does not initiate eenfiled and served within 20 days after the order for Squle
appeal and confer jurisdiction, filing does. Carla Blimothy N.228 Ws. 2d 695 2ntationor correction is entered or within the time limit byt

598 N.W.2d 924(Ct. App. 1999)99-0853 order of the court.

) (b) Return of statemenegading transcriptarrangements.
809.11 Rule (ltems to be filed and forwarded). ~ (1) FEE. 1heyeporter shall sign and send to the appellant, within 5 days

Theappellant shall pay the filing fee with the notice of appeal 5terreceipt, the statement regardinanscript arrangements and
(2) FORWARDING TO COURT OF APPEALS. The clerk of the trial filing required under sulf4) (b).

courtshall forward to the court of appeals, within 3 days of the fil
ing of the notice of appeal, a copy of the notice of appeal, the fili
fee,and a copy of the trial court record of the case maintained
suantto s.59.40 (2) (b)or (c).

(c) Extensions.A reporter may obtain an extension for filing

ﬂgetranscript only by motion, showing gooduse, that is filed in

PHle court of appeals and served on all parties to the appeal, the
clerk of the circuit court and the district court administrator

(3) FILING IN cOuRT OF APPEALS. The clerk of the court of

" ) : (d) Sanctions.If a reporter fails to timely file a transcriphe
ia:]pgﬁgl(s;?all file the appeal upon receipt of the items refeted court of appeals may declare the reporter ineligible to aeinas

official court reporter in any court proceeding and may prohibit

(4) REQUESTINGTRANSCRIPTSAND FILING STATEMENTONTRAN-  tha reporter from performing any private reporting work until the

ScRIPT. (@) The appellant shall request a copy of the tra“miptoverduetranscript is filed.

thereportets notes of the proceedings for each Of the partréugato History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii
appealand make arrangements to pay fortthescript and copies (1979);Sup. Ct. Orderl04 Ws. 2d xi (1981); Sup. Ct. Ordeid6 Ws. 2d xiii (1988);
within 14 days after the f|||ng of the notice of appeaL 1995a. 201 224, 1997 a. 35Sup. Ct. Order NadD0-02 2001 WI 39, 242 \ig. 2d
X . . xxvii; Sup. Ct. Order NaD2-01, 2002 WI 120, 255 . 2d xiii.
(b) The appellant shall fila statement on transcript with the " jydicial Council Committee’s Note, 1978This section requires the forwarding
clerk of the court of appeals, shall filecapy of the statement on of the notice of appeal, filing fee and trial court docket entries immedititelyecord

i i i i to be forwarded when the transcript is completed. This will permit early notice to the
transcnplthh the clerk of thQ circuit court, and shi_adirve a copy courtof the pendency of the appeal and will permit it to monitor the appeal during
of the statement on transcript on the other parties to the apR&aleriod when the record and transcript are being prepared.

within 14 days after the filing of the notiog appeal in the circuit  Anotherpurpose of this sectida to expedite the appellate process by requiring the
court. The statement on transcript shall either designate the pipellanto order the transcript, if one is necessarhin 10 days of the filing of the

. : oticeof appeal. The filing of the statement of the reporter that the transcript has been
tionsof the transcript that have been requested by the appe”arﬁrﬁgredand arrangements made for payment for it will prevent any delay resulting

containa statement by the appellant that a transcript is not-nec&sn counsel not ordering the transcript immediately
saryfor prosecution of the appealf a transcript that is not yet Docket entries areequiredby s. 59.39 (2) and (3). In order to comply with this

i i i i ; esgction the docket entries will have to be kept. [Re Ordfarctifre July 1, 1978]
flt|16d in the circuit court IS_n(ti;CtlélSSIal’y for prpsecutlon of thebapph Judicial Council Committee’s Note, 1979Sub. (4) is amended to clarify thae
the statement on transcriphall also contain a statement by thgatement on transcript that is initiated by the appellant must inicifmtenationthat

courtreporterthat the appellant has requested copies of the tranangementhave been made for the preparation and payment of copies of the tran

scriptor designated portions thereof for each of the other partié@iptfor the otheparties to the appeal. The language clarification rectifies a present
ambiguityin chapter 809 in regard to who is responsible for initiating the arrange

thatthe_ appellant has made arrangements to pay fCD‘rtgiﬂ{:ll mentsfor preparation and payment of copies of the transcript as compared with just
transcriptand for all copies for other parties; the date on which titeoriginal. The appellant must make all arrangements for the original and copies
appellamrequested the transcript and made arrangements to pf ranscript and is responsible for payment. Cost of the preparation of the transcript

L . . ifcluded in allowable costs under 809.25. [Re Ordect¥e Jan. 1, 1980]
for it; and the date on which the transcript must be served on ﬁ"ﬁJdicial Council Committee’s Note,1981:Sub. (4) is amended to require that the

parties. appellantfile a copy of the statement on transcript with the clerk of the trial court

; within 10 days of the filing of the notice of appeal. This filing will notify the trial court
(5) ADDITIONAL PORTIONSOF TRANSCRIPT. Within 14 days after clerk as to whether a transcript is necessary for prosecutithve @ppeal and, if so,

filing of a statement on transcript as required under(dlbany  thedate on which the transcript is due. [Re Ordsatiive Jan. 1, 1982]
other party may file a designation of additional portions to be Judicial Council Note, 2001: The revision places aif the rules concerning tran

i i i i i ipt preparation andervice in one statute, and eliminates the need for former s.
includedin the transcript and serve a copy of the designation @8%.16. Subsection (4) combines and recreates former s.1809.&ndhe first sen

theappellant. Whin_14 days after the ﬁ“ng of suchd@signation, tenceof former s. 809.16 (1). Subsection (5) recreates the remaiaitigns of for
the appellant shall file the statement required by ét)o(b) cover  mers. 809.16 (1). The time limits in subs. (4) and (5) are changed from 10 to 14 days.

; ; i R Seethe comment to s. 808.07 (6) concerning time limitéo other substantive
Ing the other partg deS|gnatlon' If the appellant failsrefuses changesn subs. (4) and (5) were intended. Subsection (6) recreates former s. 809.16

to request the designated portions, the other paitlyin 14 days (2). Subsection (7) (a) recreates former s. 809.16%8psection (7) (b) is created
of the appellans failure or refusal, may request the portions de specify a time within which the court reporter must furnish a statement regarding

i ; i nscriptarrangements to the appellant or cross—appellant. Subsection (7) (c) recre
move the circuit court for an order requiring the appellant tg}aesformer s. 809.16 (4). Subsecti@f) (d) recreates former s. 809.16 (5). [Re Order

requesthe designated portions. No. 00-02 efective July 1, 2001]
_ i - Judicial Council Note, 2002: Subsection (4) (b) is amended for consistency in
(6)” CFEOSS APPEALS. SUbseCtlonM) and(5) apply to cross terminologyandto clarify that the court reporters’ statement regarding transcript
appellants. arrangementssometimes referred to as the court reportezsification, is required

(7) REPORTER'SOBLIGATIONS. () Serviceof transcript copies. only for a transcript that has not been filedtircuit court when the statement on tran

The reporter shall serve copies of the transcript on the partieiﬁ?ﬁfc'zrgfﬁﬁr‘;‘égigfm with the clerk of the court of appeals’ interpretation and

theappeal, file the transcript with the CirC_Uit court, and notify the sypsectior(s) is amended to create a time limit for the completion af #mescript
clerk of the court of appeals and the partieshe appeal that the orderingprocess. If the appellant does not request the prepadétioa additional

transcripthas been filed and served within 60 days after the d%ﬂgionsof transcript that have been designatgdanother party within 14 days of
€ designation, the other party maither request the preparation of the portions

on which the transcript was requested and arrangements Wejig the reporter or move the circuit court for an order requiring the appellant to
madefor payment under sul¢4). If additionalportions of the requesthe designated portions. This revision creates a 14-day time period for the

transcriptare requestednder sub(5) the reporter shall serve otherparty to take action to obtain the additional portions of the record.

. o : : : Subsectior(7) (a) is amended to clarify the time limits for the preparation of addi
copiesof the additional portions of the transcript on the parties {g5 portions of the transcript requestantier s. 80911(5), and to require the court

theappeal, file the additional portionstbk transcript with the €ir  reporterto notify the clerk of the court of appeals and the parties to the appeal when
cuit court, and notify the clerk of the court of appeals anghéire atranscript is filed and served.

tiesto the appeal thahe additional portions of the transcript hav Subsectior(7) (b) is amended to correct the cross—reference to the rule in sub. (4)
b filed d avithin 60 d fter the dat hich thgb) that requires the reporter to file a statement regarding transcript arrangements.

eentiied and serveavithin ays afer the date on whic ubsection(7) (c) is amended to require a court reporter who files a motion to

additionalportions were requested and arrangements were magendthe time within which to prepare a transcript to sereepy of the motion on

for payment. If supplementation or correction of the record tggclerk of the circuit court and the distrizourt administrator Early notice that a
orderedunder s809.14 (3Xb) the reporter shall serve copies o‘g;orterhas requested additional time to prepare a transcript will enable the clerk and

: ) he district court administrator to provide workload relief to the reportdeémed
the supplemental or corrected transcript on the parties to ropriate[Re Order No. 02-01 feictive January 1, 2003]
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Failureto submitthe docketing fee within the time specified for filing the notice  (¢) The moving party shall serve the clerk of circuit court with

of appeal does not deprive the court of appeals of jurisdiction. The notice of app ; + ; ; :
not the docketing fee, vests the court with jurisdiction. DouglRewey 147 Ws. aﬂy motion filed in the court of appeals under this subsection.

2d 328 433 N.W2d 243(1989). (4) Subsection(3) does not apply in an appeal under s.
. . _ 809.105

809.12 _Rule (Motlon for relief pend_lng appe_al)._ A per History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde82 Ws. 2dxiii;
sonseeking relief under 808.07shall file a motion in the trial 1991 263199 %-5226473286%\1??7@2'\2‘3?%;0%091 W39, 242 . 2d xxvii;

. L e . up.Ct. Order No05-07 , . 2d Xxix.
Couft “f"ess itis |mpract|ca| to se_ekllef .m the t.”al court. ‘A . Judicial Council Committee’s Note, 1978The motion procedure under former
motionin the court must show why it was impractical to seek religfiie251.71 is continued except that the time for replying to a motion is reduced from
in the trial court qrif a motion hadeen filed in the trial court, the 10to 7days. A response is not required before action can be taken on a procedural

; ; ; ; ; otion because these motions include matters previously handled by letter request
reasongiven by the trial court for its action. A person aggriev which usually do not adverselyfedt the opposingarty If an opposing party is

by an order of the trial court granting the relief requested may fi@verselyafected by a procedural ordée has the right to request thirt to recon
amotion for relieffrom the order with the court. A judge of thesiderit. Procedural orders include the granting of requests forgemtant of time,

; : iAf file an amicus brief, or to file a brief in excess of the maximum established by the
courtmay Issue an ex parte order granting temporary relief permes. This section is based on Federal Rules of Appellate ProcBdie@7. Sub.

ing a ruling by thecourt on a motion filed pursuant to this rule(3) modifies the prior practice under which the filing of any motion stayediaey
A motion filed in the court under this section mhstfiled in dateuntil 20 days after the motion was decided. This could result in an unintentional

; shorteningof the time in which a brief had to be filed. It coaldo result in an unnec
acqordancmlth s.809.14 essarydelay if a ruling on the motion would nofexdt the outcome of the case, the
History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39Gs.252 issues to be presented to the courf brief or the record. [Re Ordeffesftive July

1, 1978]

809.13 Rule (Intervention). A person who is not a party to Judicial Council Committee’s Note, 1979Sub. (1) is amended by deleting a-pro
o s . ision that required only an original and one copy of a motion be filed with an-appel
an appeal may file in the court of appeals a petltlon to interve court. Wth the amendment, the number of copies of a motion to be filed is now

in the appeal. A party may file a response to the petition withiBvernedby 809.81 on the form of papers to be filed with an appellate court, which
11 days after seerce Of the pe“t'on T¢ert may grant the petl requires in sub. (2) that 4 copies of a paper be filed with the Court of Appeals and 8

. . i PR copieswith the Supreme Court. [Re Ordefegtive Jan. 1, 1979]
tion upon a showmg thathe petitione’s interest meets the Judicial Council Note, 2001: The 7-day time limits in subs. (1) and (2) have been

requirement®f s.803.09 (1)or (2). changedo 11 days. Please see the comment to s. 808.07 (6) concernirigriitnie
History: Sup. Ct. Ordei83 Ws. 2d xiii (1978);1981 c. 39%.252, Sup. Ct. Order Subsection(3) (a) was revised to includmnsolidation motions within the tolling
No. 00-02 2001 WI 39, 242 \ig. 2d xxvii. provision. Subsection (3) (b) creates a tolling provision wharotion to supplement

Judicial Council Committee’s Note, 1978Former s. 817.12 (6) permitted the OF correct the record is filed. Subsection (3) (c) creates a service requirement for
additionof parties but did not set the criteria for doing so. This void is filled by makirfjotionsaffecting thetime limits for transmittal of the record. [Re Order No. 00-02
theintervention rulén the Rules of Civil Procedure applicable to proceedings in traffectiveJuly 1, 2001]

Courtof Appeals. [Re Order fefctive July 1, 1978] Judicial Council Note, 2006: The amendment to s. 809.14 (1) and the creation

Judicial Council Note, 2001: The 7—day time limit habeen changed td Hays. Of s. 809.14(1m) to establish a shorter response time to appellate motions should
Please see the comment t8@8.07 (6) concerning time limits. [Re Order No. 00—-02advancehe ultimate resolution of TP&peals. [Re Order No. 05-07egftive July
effectiveJuly 1, 2001] 1,2006]

A party who could have, but failed to, file a timely notice of appeal may not partici A motion to dismiss an appeal under sub. (3) does not extend the time for filing a
patein the appeal as an intervenor or by filing a non-party brigfinsw Atlantic ~ cross—appealRossmiller vRossmilley151 Ws. 2d 386444 N.W2d 445(Ct. App.
Mutual Insurance Cd.77 Ws. 2d 341501 N.W2d 465(Ct. App. 1993). 1989).

A non-party to @ircuit court action may intervene in an appeal brought by another

party,even after the time for filing a notice of appeal passed. City of Madison
v. WERC, 2000 WI 39234 Wis. 2d 550610 N.W2d 94 99-0500 809.15 Rule (Record on appeal). (1) ComPOSITION OF
RECORD. (@) The recordn appeal consists of the following unless

809.14 Rule (Motions). (1) A party seeking an order or theparties stipulate to the contrary: _
otherrelief in a case shall filemotion for the order or other relief. 1. The paper byvhich the action or proceeding was com
The motion must state the order or relief sought and the grourfignced;
on which the motion is based and may include a statement of the 2. Proof of service of summons or other process;
positionof other parties as to the granting of the motion. A motion 3. Answer or other responsive pleading;
may be supported by a memorandum. Except as provided in sub. ; P
h h Iyl Instructions to the jury;

(1m), any other party may file a response to the motion within 1 . L .
daysafter service of the motion. 5. Ve@_ct, or findings of the court, and order based thereon;

(Am) If a motion is filed in an appeal under899.107 any 6. O.p|n|c_Jn of the court;
otherparty may file a response to the motion within 5 days after 7. Final judgment;

service of the motion. 8. Order made after judgment relevant to the appeal and
(2) A motion for a procedural order may be acted upon-witRapersupon which the order is based;
outa response to the motion. A party adversdcedd by a pro 9. Exhibits material to the appeal whether or not received in

cedural order entered withoubaving had the opportunity to evidence;

respondo the motion may movier reconsideration of the order  10. Any other paper or exhibit filed in the court requested by
within 11 days after service of the order aparty to be included in the record;
(3) (a) The filing of a motion seeking an order or other relief 11 Notice of appeal;
wr_uch may afe_ct the dl_sposmon qﬁn _appeal or the content o_f a 12 Bond or undertaking:
brief, or a motion seeking consolidation of appeals, automatically ot of o .
tolls the time for performing an act required by these rules from 13- Tanscript of reportés notes;
the date the motion was filed until the date the motion is disposed 14. Certificate of the clerk.
of by order (b) The clerk of therial court may request by letter permission
(b) The filing of a motion to supplement or correct the recof®f the court to substitute a photocofyy the actual paper or
automaticallytolls the time forperforming an act required by exhibitfiled in the trial court.
theserules from the date the motion was filed until the date the (2) COMPILATION AND APPROVAL OF THE RECORD. The clerk of
motionis disposed of by ordeif a motion to correct or supple circuit court shall assemble the record in the ordefostit in sub.
ment the record isgranted, time limits for performing an act(1) (a), identify by number each pap@nd prepare a list of the
requiredby these rules shall be tolled from the date on which tmimberedpapers. At least 10 days before the due date for filing
motionwas filed until the date on which the supplemental or catherecord in the court, the clerk shall notify in writing each party
rectedrecordreturn is filed, except that the time for preparatioappearingn the circuit court that the record has been assembled
of supplemental or corrected transcripts is governed 8911 andis available for inspection. The clerk shall include with the
@) (a) noticethe list of the papers constituting the record.
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(3) DerecTIVERECORD. A party who believethat the record, %ubs.(4) kz;md (t5) Th[eRprcgisgsﬁof ff)]rrpe;- R1u$$%]251.29 and 251.28 are included
; ; ; ; : in these subsections. [Re Ordeeefive July 1,
|rr1]clud|ngdtrae transcript of thelrep?lrtemo;]es, IS defe%tlye ﬁl’ th.at Judicial Council Committee’s Note, 1981Sub. (4) is amended to provide for an
therecord does not accurately reflect what occurred in the CirCifpeditedransmittal of the record for appeals in which a transcript is not necessary
courtmay move the court in which the record is located to suppfer prosecution of the appeat a transcript is filed in less than the maximum time

; i i riodpermitted by ch. 809. [Re Ordefegdtive Jan. 1, 1982]
mentor correcthe record. Motions under this subsection may wg\]udicial Council Note, 1988:Sub. (3) is amended to allow motions to cortieet

heardunder s807.13 recordto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988]
(4) PrROCESSINGTHE RECORD. (@) Transmittal of the ecord. Judicial Council Note, 2001: Subsectior(2) requires that numbers be used to
: : f igentify the contents of the record. Subsection (4) (a) recreates the general rule for

ThEderk_Of_C'rcu't court shall transmit the_ _record to the COL!rt cordtransmittal from former sub. (4). Exceptions to the general rule are set forth
appealswithin 20 days after theate of the filing of the transcript in subs. (4) (b) and (c). Subsectigm) recreates the last sentence of former sub. (4).
designatedn the statement on transcript or within 20 dafter [Re Order No. 00-02 &ctive July 1, 2001]
the date of the filing of a statement on transcript indicating that o\n appellans failure to file a motion under sub. (3) did not constitute waiver of

s . eright to challenge the adequacy of the transcript. St&ervy 136 Ws. 2d 92
transcriptis necessary for prosecution of the appeal, unless N.W.2d 748(1987).
courtextends the time for transmittal of the record or unless thet is the appellar responsibility to assure that the record is complete. If the record
tolling provisions of s809.14 (3)extend the time for transmittal is incomplete, it is assumelat the missing material supports the trial ceuntling.
of the record. If additional portions of the transcript are requestdd-mefreddo McLean,174 Ws. 2d 10496 N.W2d 226(Ct. App. 1993).
unders.809.11 (5), the clerk of the circuit court shall transmit th

recordto the court of appeals within 20 dagfter the date of the

filing of the additional portions of the transcript. ference). (1) In order to minimize appellate delay and reduce

_(b) Late transcript. If the reporter fails to file the transcriptjis packiog, the courf appeals may develop an expedited appeals
within the time limit specified in the statement on transcript, t%)

809.17 Rule (Expedited appeals program, voluntary
alternative dispute resolution and presubmission con -

- . ogram. The program may involve mandatory completion of
clerk of circuit court shall transmit the record not more than cketingstatements by appellasitounsel and participation in
daysafter the filing of the notice of appeal, unless the cofirt e, pmissiomonferences ahe direction of the court, but partic
appealxtends the time for filing the transcript of the repdterjyationin the courts accelerated briefing and decision prodess
notes. If the court extends the time for filing the transcript of thgyntary. The rules and procedures governing the program shall
reporter'snotes, the clerk of circudourt shall transmit the record ¢ gat forth in the court of appeals’ internal operating procedures.

within 20 d?ys after.the date thgt th? transcript S fr']led' . (2) The court of appeals may require all attorneys of record in
() Supplementation or caection of ecord. Notwithstanding 5y appeal to participate in a presubmission conference, either by
pars.(a) and(b), if a motion to supplement or correct the recor&lephonmr in person, with an 6iéer of the court. An attorney

is filed in circuit court, the clerk of circuit court may reansmit ¢ ecorg with no direct briefing interest in the appeal may waive

\ COpy OF any Molionyg or her participation in the conference by written notice to the
to supplement or correct the record that is filed in circuit coutp)

shallbe sent to the clerk of the court of appeals. The cicouitt om) Th t of | tablish llat di
shalldetermine, by ordethe motion to supplement or correct the .( m) The court of appealsay establish an appellate medi
tion program and make and enforce all rules necessary for the

recordwithin 14 days after the filing or the motion is consideref] h ;

to be denied and the clerk of circuit court shall immediately emﬁrﬁ)m?tan.d tor:derly dlllsp;atch gf tthe busmerélshe ;l)rotgram.t ::I:ar

anorder denying the motion and shall transmit the record to thgiPationin the appeliate mediatigrogram is voluntanybut the

courtof appeals within 20 days after entry of the ardéthecir- programmay involve mar)datpry participation in the presubmls

cuit court grants the motion, the cleskcircuit court shall transmit 50" Eonfderel?cgs at the directionta C%“rt' bo?llyéhoscemggsfg in

the supplemented or corrected record to the court of appeﬁ ich a docketing statement Is required to be filed und

within 20 days after entry of the ordrfiling of the supplemental (1) (@)are eligible for participation itheappellate mediation pro

or corrected record in the circuit court, whichever is later ~ 9ram. The parties tahe appeal shall pay the fees of a mediator
: providing servicesunder the program, unless those fees are

(4m|) t’:k?lT 'CEt.OFt';'L'Nf (|)<F F;EC.OR'?t' Th'ftdglk of :.he court of \aivedor deferred by the court. The rules and procecyoesrn
app.eatr;s a n(')t ify ?CfetL Od ctlrcw CO#. hath par lesdappe?: ing the program shall be set forth in the court of appeals’ internal
ing in thecircuit court of the date on which the record was filedy o atingprocedures.

) (5) AGREED STATEMENT IN LIEU OF RECORD. The parties may History: Sup. CtOrder 83 Wis. 2d xiii (1978); Sup. Ct. Ordet31 Ws. 2d xvi
file in the court within the time prescribed by s(#).an agreed (1986);Sup. Ct. Order No00-02 2001 WI 39, 242 \i. 2d xxvii.

statemenbf the case in lieu of the record on appé'zhe statement  Court of Appeals Note, 1986Section(Rule) 809.17 is repealed and recreated to
X give the court of appeals authority to administer its expedited appeals program pur
must: suantto Section VII, Expedited Appeals, of the Court of Appeals Internal Operating

how how the i r n h | ar Aepduregamended 1986). The rule replaces a similar delegation of authority to
(@) Sho ow the issues presented by the appeal arose :%ec ief judge of the court of appeals dngler of the supreme court dated December

weredecided by the trial court; and 19,1983. [Re Order &ctive January 1, 1987]
(b) Recite sufcient facts proved or sought to be proved as are
essentiato a resolution of the issues presented. 809.18 Rule (Voluntary dismissal). An appellant may dis

History: Sup. Ct. Orde83 Ws. 2d xiii; Sup. Ct. Orderl04 Ws. 2d xi; Sup. Ct. missa filed appeal by filing a notice of dismissal in the court or

Order 141 Ws. 2d xiii (1987):1987 a. 403Sup.Ct. Order NoD0-02 2001 WI 39, - Ty e e
242 Wis. 2d xxvii; Sup. Ct. Order N@2-01, 2002 WI 120, 255 V. 2d xii. if the appeal is not yéited, in the circuit court. The dismissal of

Judicial Council Committee’s Note, 1978Sub. (1) substantially embodiesfor anappeal by the appellant or by agreement of the pc’_il’tmml’
mers. 251.25.It also permits the filing of a photocopy instead of the original recordounseldoes not d€ct the status of a lower court decision, the sta
but only with the approval of the Court of Appeals, changing to some extent pri _ i i —
Rules251.25 (13) and 251.27. Under thextion the parties can stipulate to excludeﬁjs of a cross appeal, or the rlght ofa respondent to file a cross
someitems from the record, bthis should be done before the clerk assembles ttPpeal.
record. History: Sup. Ct. Order83 Wis. 2d xiii (1978);1995 a. 224Sup. Ct. Order No.

Sub.(2). The responsibility for having the recassembled and transmitted to the01-15 2003 WI 94, 261 . 2d xxxvii.

Courtof Appeals is transferred from the appellant to the cletkefrial court. It is Judicial Council Committee’s Note, 1978An appeal may be dismissed by the
notnecessary to have the attorneys present at the pagination of the record. The fegjgpellantat any time prior to a court decision on the appeal without approval of the
procedureset forth inRule 1 (b), FRARunder which the clerk assembles the recorgourtor the respondent. This changes the former procedurmadifies Rule 42,
andthen notifies the parties so that they can inspect the record prior to it being $6RAP. TheRule specifically protects a respondent who has or intends to file a cross—
to the Court ofAppeals is adopted. Also adopted is the federal procedure of the clapgpeal.and for this reason the appellant is authorized to dismiss the appeal at will.
preparinga list of all the papers in the record. The former system of numbering eddiefiling of a notice of dismissal does nofeatt the liability of the appellant for costs
pagein the record consecutively is abandoned for the simpler practice of assignimdees, or the power of the court to impose penalties under Rule 809.83 (1). [Re Order
aletter or number to each document and using its internal page reference. ThuseffeetiveJuly 1, 1978]
referenceto the third page dhe first document would be A-3 and to the fifth page This section does not require the dismissal of a petitioa supervisory writ upon
of the second document B-5. thefiling of a notice ofvoluntary dismissal. A petition for a supervisory writ is not
Sub. (3). This provision replaces former Rule 251.30 and s.1817.1 an “appeal.” Interest dPeterB. 184 Ws. 2d 57616 N.W2d 746(Ct. App. 1994).
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ThegQUfT_Of alpl?efals mhustdlsm!ss an appgal when an ﬂplﬁﬂam?otlce Ofl ‘{S' niles, with a notation that the portions of the rechedve been so
e 00 12 N o Tas(L0e, > 1o decision on the appealv 31197 reproducedo preserve confidentiality and with appropriate refer
Thedate stamped on a court of appeals decision or order is theidassied and encego the record.
filed. That the clerls ofiice mails appellate decisions to the parties the day before . d:
theyare dated and filed does not mean that decisions are to be deemed to have be§1|gne .
issued on the mailing date. A notice of voluntary dismissal filed on the day prior to Signature
anopinion being issued operates to automatically dismiss the appeal. . Statesy

2002WI 53,252 Wis. 2d 592645 N.W2d 61Q 01-1155 (3) ResPoNDENT'SBRIEF. (a) 1. The respondent shall file a
) ) brief within the later of any of the following:
809.19 Rule (Briefs and appendix). (1) BRIEF OF APPEL- a. Thirty days after the date sérvice of the appellastbrief,

LANT. The appellant shall file a brief within 40 days of the filing,,q3 additional daysinder s801.15 (5) (a)f service is accom
in the court of the record on appeal. The brief must contain: plishedby mail.

(a) A table of contents with page references of the various por b. Thirty days after the date on which the court accepts the
tions of the brief, including headings of each section of the-ar al eilant’sbrief for filin
ment,and a table oftases arranged alphabeticalijatutes and PP ; 9. . N
otherauthorities cited with reference to the pages of the brief __C- Thirty days after the date on which the record is filed in the
which they are cited. office of the clerk.

(b) A statement of the issues presented for review and how the 2. The brief must conform with sufi), excepthat the state
trial court decided them. mentof issues and the statement of the case may be excluded.

(c) A statement with reasons as to whether oguirment is 3. Within the time limits for filing a respondestbrief, a party
necessanand a statement as to whether the opinion should WBo has been designated as a respondent may file a statement with
publishedand, if so, the reasons therefor the court that it will not be filing a brief because its interests are

(d) A statement ofhe case, which must include: a descriptiopot affected by the issues raised in the appeBatef or because
of the nature of the case; the procedural status of the case Iea@ﬁhq'tereStS are adequately represented in another respsndent
up to the appeal; the dispositionthe trial court; and a statementbrief.
of facts relevant to the issues presented for revigtly appropr (b) The respondent may file with his or her brief a supplemen

atereferences to the record. tal appendix in conformity with sul§2).

~ (e) An agument, arranged in the order of the statement of (4) RepLy BRIEF. (a) The appellant shall file a reply brief, or
issuespresented. The gument on each issueust be preceded a statement that a reply brief will not be filed, within the later of:
by a one sentenc&immary of the gument and is to contain the 1 - Fifieen days after the date of service of the resporsdent’

contentionof the appellant, theeasons therefpwith citations to iof Pt I 11 if o
the authorities, statutes and parts of the record relied on as set fgr o'rr?gl?sﬁe?g)? Irt];%“‘?lo?ays underd01.15 (5) (2)f service is

in the Uniform System of Citation aiSCR 80.02 2. Fifteen days after the date on which the court accepts the
(f) A short conclusion stating the precise relief sought. respondens brief for filing.

(g) Reference to aimdividual by first name and last initial - .
ratherthan by his or her full name when the record is required b%éb) The reply brief under p4@) shall comply with suti(1) (e)
law to be confidential. and(f). )

(h) The signature of the attornesho files the brief: orif the (5) CONSOLIDATEDAND JOINTAPPEALS. Each appellant in cen

artywho files the brief is not represented byadiorney the si solidated appeals ajoint appeal and each co—appellant may file
gatggvof thlatsparty eTis pres eythe sig a separate brief or a joint brief with another appellant or co-

(i) Reference to the partiby name, rather than by party desigappellant. A joint brief must not exceed the page allowance for

nation, throughout the gument section. asingle appellant. o

(2) ArpenDIX. (a) Contents. The appellang brief shall (6? Cross-APPEAL. Briefing in a cross—appeal shall be as fol
include a short appendix providing relevamtal court record lows S
entries the findingsor opinion of the trial court and limited por (&) An appellant—cross-respondent shall flebrief titled
tions of the record essential to an understanding of the isstiégpellant's Brief” within the time specified hyand in com
raised,including oral or written rulings or decisions showing theliancewith, the requirements of sulf4) and(2).
trial courtss reasoning regarding those issues. The appendix shallb) 1. A respondent-cross—appellant shall file a brief titled
includea table of contents. If the record is required by labeto “CombinedBrief of Respondent an@ross—Appellant” within the
confidential,the portions of the record included in the appendigter of any of the following:
shall be reproduced using first names and ilaisials instead of a. Thirty days after the datef service of the appellant-

full names of persons, specifically including juveniles and parepis s esnondenttrief, and 3 additional days undeBe1.15 (5)
of juveniles, with a notation that the portions of the record hari% if service is accomf)lished by mail '

gteeerrg?grfnpggg ‘fgetﬂe“;ﬁcrgfi fve confidentiality and with approp b. Thirty days after the date on which the court accepts the

(b) Certification. An appellant counsebhallappend to the 2PPellant-cross-respondertiief for filing. o
appendixa signed certification thahe appendix meets the con €. Thirty days after the date on which the record is filed in the
tentrequirements of paga) in the following form: office of the clerk.

| hereby certify that filed with this brief, either as a separate 2. The front and back covers of the combined brief shall be
documentor as a part of this brief, is an appendix that compliged. The respondergortion of the combined brief shall comply
with s.809.19 (2) (a)and that contains: (1) a table @ntents; Wwith the requirements of this section for a respondeintief,
(2) relevanttrial court recorcentries; (3) the findings or opinion includingthe length limitation for such a brief set forth in si#).
of the trial court; and (4) portions of the recaskential to an (c) 1. The cross—appellant portion of the combined brief shall
understandingf the issues raised, including oral or writterr rulcomply with the requirements afubs.(1) and(2) for an appel
ings or decisions showing the trial cosrtfeasoningegarding lant's main brief, including the lengtimitation for such a brief
thoseissues. setforth in sub(8) (c) 1, except that the requirements of s{ih).

| further certify that if the record is required by law to be eonf(c) and(d) may be omitted, the cross—appellant portion of the
dential, the portions of the record included in the appendix apembinedbrief shall be preceded by a blank blue coard a sig
reproducedising first names and last initials instead of full namewature shall be required only at the conclusion of the cross—
of persons, specifically including juveniles and parents of-juvappellantportion of the combined brief.
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(c) 1. An appellant-cross-respondent shall file a brief titted 3. b. If a monospaced font is used: 10 characters per inch;
“CombinedBrief of Appellant andCross—Respondent” within the double-spaced 1.5 inch magin on the left side and a one-inch
later of: marginon all other sides.

a. Thirty days after the date of service of the respondent- c. If a proportional font is used: proportional serif font, mini
cross—appellantbrief, and 3 additional days undeB881.15 (5) mum printing resolution of 200 dots per inch, Agint body text,

(a) if service is accomplished by mail; or 11 point for quotesand footnotes, leading of minimum 2 points,
b. Thirty days after the date on which the court accepts tRE@ximumof 60 characters per fulhe of body text. Italics may
respondent-cross—appellarttisef for filing. not be used for normal body text but may be used for citations,

2. The front and back covers of the combined brief shall @gadmgsempha&s and foreign words._ .
gray. The appellant portion of the combined brief shall comply 4. Securely bound onlgn the left side with heavy strength
with the requirements of supt) for a reply brief, includinghe ~ Staples or by means of velobinding or therfect” (*hot glue”)
lengthlimitation for such a brief set forth in sub. (8) (c) sup. Pindingmethod, with pagination at the center of the bottom mar
(8) (c) 2] The cross-respondent portion of the combined bri€f":. A brief may be bound by another method if authorized in
shallcomply with the requirements of suB) for a responders’  Writing by the clerk of the court.
brief, including the length limitatiofior such a brief set forth in  (c) Length. 1. Those portions of a parsyor a guardian ad
sub.(8) (c) 1, except that the requirement of s(). (c) may be litem’s brief referred to in sulf1) (d), (e) and(f) shall not exceed
omitted,the cross-respondent portion of the combined bhiefi 50 pages if a monospaced font is usedlgBO0 words if a proper
bepreceded by a blank red cavenda signature shall be requiredtional serif font is used.
only at the conclusion of the cross—respondent portion afctime 2. Appellants replybrief or a brief filed under suk7) shall
binedbrief. notexceed 13 pages if a monospaced font is used or 3,000 words
NOTE: The bracketedlanguage indicates the corct cross-refeence. Cor  if a proportional serif font is used.
rective action is pending. L .. (d) Form and length certificationCounsel shall append to the
(d) Arespondent-cross-appellant shall file either a reply brigfiet 3ng appendix a signed certification that the brief and appen

titted “Reply Brief of Cross—Appellant” in the form required by; ; ;
sub.(4) for reply briefs, or atatement that a reply brief will notﬂ:)éfrgﬁg\}vmg Ig:m:and length requirements of pésand(c) in

be filed, W'thm the later of. . I hereby certify that this brief conforms to the rules contained
1. Fifteen days after the date of service of the appellantys gng.19 (8) (bnd(c) for abrief and appendix produced with
cross—respondenttief, and 3 additional days undeB81.15 (5) - 3 [monospaced] [proportional serif] fonThe length of this brief
(a) if service is accomplished by mail; or is ....[pages] [words].
2. Fifteen days after the date on which the court accepts the Signed:....
appellant-cross-respondentirief for filing.

. . . Signature
a nz(ji)e ng?ﬁrégr%rf? ccgt%ﬁ:enqbdﬂignzﬁ?sf z?zlllﬂé:)o?;?ly with the form For purposes of the certification and length requirements of

. this subsectiongcounsel may use the word count produced by a
(7) NONPARTYBRIEFS. (@) A person not a party may by motionsommercialword processor available to the general public.
requestpermission to file a brief. The motion shall identify the (8M) GUARDIAN AD LITEM BRIEF. If the guardian ad litem

gggyesélc)f the person and state why a brief filed by that PErSONdRoosedo participate in an appeal and takes the position of an

Irable. ) ) . appellantthe guardian ad litem’'brief shall be filed within 40

(b) If the brief will support or oppose a petition Unde39.62  gaysafter the filing in the court of the record on appeal. If the
or809.7Q the brief shall accompany the motion ahdll be filed guardianad litem chooses to participate in an appeal and takes the
within the time permitted for the opposing party to éikesponse positionof a respondent, the guardian ad litetwief shall be filed
to the petition. within 30 days after service of the appellatiief. If theguardian

(c) Except as provided in p&b), the motion shall be filed not adlitem chooses not to participate in an appeal Gciion or pre
laterthan 14 days after the respondebrief is filed, and the brief ceedingthe guardian ad litem shall file with the coustatement
shall be filed within the time specified by the court. of reasons for not participating within 20 days after the filing of

(8) NUMBER, FORMAND LENGTH OF BRIEFSAND APPENDICES. ()  the appellant brief.
Number. 1. A person shafile either 22 copies of a brief or appen  (9) BRIEF coveRs. Each brief or appendix shall have a front
dix in the supreme court or the number that the court directs amatl back cover The front cover shall contain the name of the
shall serve 3 copies on each party court, the caption and number of the case, the court and judge
2. Exceptas provided in sub@. and s809.43 a person shall appealedrom, thetitle of the document, and the name and address

file either 10 copies of a brief or appendix in the court of appe&iscounsel filing the documenExcept as provided in 809.81
or the number that the court directs and shall serve 3 copies(8h the caption shall include the full name of each party in the cir
eachparty cuit court and shall designate each party so as to identify each

. . . .. party’sstatus in the circuit court and in the appellate court, if any
g entsnn%)gegfgﬁpzrgv('g?fng %VOhQO.Ag ﬁ (ﬂeﬁsg%ggﬁggﬂ? Icl:)(ﬁnsgl- he covers of the appellastbrief shall be blue; the respondsnt’
: ; a combined respondent—cross—appel&anedwith a blue

shallfile 5 copies of a brief or appendix in the court of appeals ah : . . :
: ider page; a combined reply—cross-respondegtay with a
shall serve one copy on eaglarty A prisoner who has beenreddivider page; a guardian ad litanyellow; a person other than

grantedleave to proceed without prepaymentfeés under s. a ; : P
. ' party green; the reply brief, gragnd the appendix, if separately
814.23(1m) and who Is notepresented by counsel shall file 5cop rinted,white. In the event the supreme court grants a petition for

iesof a brief or appendix in the court of appeals and shall serve 88\?iewof a decision of the court of appeals, the covers of the briefs
copyon each party

) . . of each partyshall be the same color as the cover of that Earty’
(b) Form. A brief and appendix must conform to the followingyriefs filed in the court of appeals. In the supreme court, “peti

specifications: tioner” shall be addetb the party designation of the petitioner
1. Produced by a duplicating or copying process that produ@@sithe responderst’party designation shall remain tame as in

aclear black image of the original on white pap@&riefs shall be the court of appeals.

producedby using either a monospaced font or a proportional serif (10) CitaTion OF SUPPLEMENTAL AUTHORITIES. If pertinent

font. Carbon copies may not be filed. authoritiesdecided after briefing come the attention of a party
2. Produced on 8-1/2 byl Inch paper or a nonparty under suf¥) or a guardian ad litem under s(®m)
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afterthe partys or nonpartys or guardian ad litermbrief has been courtof appeals and supreme court. The prior alternative method of binding the brief

filed, or after oral ajument but before decision, the partpry ~ 2ndappendix solely with tape is repealed.
' . . . Sub.(9) is amended tolarify that both a front and back cover of a brief and appen
party, or guardian ad litem may promptly advise the clerkhef 510 required. [Re Orderfeétive Jan. 1, 1982]

court, by lettey andserve a copy of that letter on all parties to the judicial Council Note, 1988:Sub. (7) (b) permits nonparties to request permis
appeal. If the new authority is a decision of thasadbnsincourt sionto file a brief supporting or opposing a petition for the Supreme Court to review

i ; H cision of the Court of Appeals or to take original jurisdiction. In these cases, the
of appeals, the authorlty is considered decided for purposes of msonand the brief shall be filed togetheiithin the time permitteébr response by

subsectioron the date oén order for publication issued under sye opposing party
809.23(2). The letter shall do the following: Revisedsub. (8) (c) clarifies that the page limit doesinotude the table of cen
ot : tents,table of cases and other authorities, statemdssoés, statement on orajar
(a) Set fc_)rth the citations fo_r the amhon_ty mentand publication, appendix supplemental appendix. [Re Ordefeefive Jan.
(b) Identify the page of thierief or the point that wasguwed 1,1989]
orally to which the citations pertain. Judicial Council Note, 2001: Subsection (1) (h) requires a signature on briefs.
. .. . . Subsectior(1) (i) makes identification of the parties consistent and less confusing.
(c) For each authority that is cited, briefly discuss the preposiubsection3) was revised to address a situation in whichaihygellant brief is
tion that the authority supports. servedon the respondent, but has not yet been accepted for filing by the cdiet. If
respondentundertakes to prepare its brief within 30 days after service of the appel
(11) ResPONSETO SUPPLEMENTALAUTHORITIES. A reSpONse t0 |anys brief and the appellastbrief has not yet been accepted for filing, the respon
theletter under sul{10) may be filedwithin 11 days after service dentwill have wasted time and emgrif the appellant brief ultimately is rejected.
of that letter The response shall briefly discuss the reason whhielast sentence of sub. (4) was adttecequire record references and a conclusion

. s reply brief. Subsection (6) was rewritten to clakfijefing requirements in
eaChaUthomy does not support the stated proposition, unless s—appealsThe time limit in sub. (7) (c) was changed from 10 to 14 days. Please

propositionis not disputed. seethe comment to s. 808.07 (6) concerning time limits. The reference to s. 809.43
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d xiii ~ wasdeleted in sub. (8) (a) 1. because the greater number of éopiesded when

(1979);1979 c. 10; Sup. Ct. Orderl04 Ws. 2d xi (1980)1981 c. 396.252 Sup.  asingle—judge appeal reaches the supreme cSuibsection (8) (a) 3. was amended

Ct. Order 111 Wis. 2d xiii (1983); Sup. Ct. Ordetl12 Wis. 2d xv (1983); Sup. Ct. to apply topro separties only Subsection (8) (b) 4. was amended to allow “velobind

Order,115 Ws. 2d xv (1983)Sup. Ct. Orderl23 Ws. 2d xx (1985); Sup. Ct. Order ing” of briefs, a process commonly accepted but not authorized by statute. -Subsec

146Wis. 2d xxxiii (1988); Sup. Ct. Ordet51 Ws. 2d xvii (1989); Sup. Ct. Order tion (9) requires parties to use the complete case caption. Parties shall not abridge

161Wis. 2d xiii (1981); Sup. Ct. Ordet64 Ws. 2d xxix(1991); Sup. Ct. Ordet67  the caption by use of “et al” or similar phras&ubsections (10) andljlare new

Wis. 2d xiii (1992); Sup. Ct. Ordel 71 Ws. 2d xiii, xvii, xxxvii (1992); Sup. Ct. and establish a procedui@ supplementing briefs or oralgument with pertinent

OrderNo. 93-2Q 179 Ws. 2dxxv; 1993 a. 4861995 a. 224Sup. Ct. Order No. authoritiesthat subsequently come to the attention of a party or an amicus curiae, who

97-01 208 Wis. 2d xxiii (1997);1997 a. 35Sup. Ct. Order Nd)0-02 2001 WI 39, s denoteda “nonparty” under sub. (7), or a guardian ad litem under sub. (8m). This

242 Wis. 2d xxvii; Sup. Ct. Order N@2-01, 2002 WI 120, 255 8. 2d xiii; Sup.  procedurés based upon Federal Rule of Appellate Procedure 28 (j) and Girdeit

Ct. Order No04-11 2005 WI 149, 283 WM. 2d xix; Sup. Ct. Order N06-02 2006 28 (e) of the Seventh Circuit Court &ppeals. [Re Order No. 00-0Zedtive July

WI 118, filed 10-25-06, éf1-1-07. 1, 2001]

~Judicial Council Committee’s Note, 1978Sub. (1). The formdor briefs estab Judicial Council Note, 2002: Occasionally an appellasbrief is filed before the

lishedin former Rule 251.34 is generally followed except that the requirement of&ordis filed with the appellate court clerk, especially in cases involving pro se

synopsisof the agument in the table of contents is eliminated. Former Rule 251.34)ye|lants, The amendments to sul¢8) and (6) (b) 1. conform to current practice

(1) required the synopsis and gave 208.\§30 as an illustration. The synopsis was,y" establishing the due date for the respondetitief or respondent—

no longerincluded in most briefs and if it was, often was very lengthy and served Eﬁss—appellant’brief as thdatest of thirty days after date of service of the appel

realpurpose. Itis replaced in the tableohftents by a shortene sentence summary o i f i . - !
of each sectioof the agument portion of the brief. New statements pertaining to trg;lams brief (plus three days if service is by mall), thirty days after the date on which

needfor oral agument and whether the opinion in the case will set precedent and t court accepts the appellanbiriefor appellant-cross-respondertirief for filing,

shouldbe pubﬁshed are addethe purpos% of the latter is to assist trﬁ)e court in screel V%hmy da_ys "‘m” the date on which the record is f!IEd in theadf the clerk. ,

ing cases for oral gument or submission on briefs. Subsectior{9) is amended to conform to the paisignations used by the clerk
Sub.(2). The lengthy appendix with the narrative of testimony required by form@fice When a petition for review is granted. [Re Order No. 02-ictive January

Rule251.34 (5) is replaced with the system used in the United States Court of Appeal .

for the Seventh Circuit. Under this System the original record serves as the primafyomment, October 2005As the number of appeals has increased, the Court of

evidence of what occurred in thiéal court. The appendix becomes a very abbreviAppeals'reliance on appendices during the decision-making process has increased.

ated document with only those items absolutely essential to an underswirttimg  The Court of Appeals requests thaisAStat. § (Rule) 809.19 (2) (b) be created

case. It is designed to be nothing more than a useful tool to the menfiibescourt.  requirethat appellans counsel certify compliance withigvStat. § (Rule) 809.19 (2)

Thefailure to include some item in the appendix has fexebn the ability or willing  (a) (as renumberely this order), that requires an appelisiief include an appen

nessof the court to consider any matter in the record. This change, combined witk and sets forth the contents of the appendix. The Court of Appeals bétiates

the elimination ofthe requirement of printed briefs, should reduce the cost of axcertification requirement, similar to the forand length certification required by

appeal. Wis. Stat. § (Rule) 809.19 (8) (d) will result in increasednpliance with renum
Sub.(5). Each appellant in a case has the right to file a separate brief and needatedWis. Stat. § (Rule) 809.19 (2) (apd improve the quality of appendices that
sharea brief with co—appellants. arefiled with the court. [Re Sup. Ct. Order Nigi—11

Sub.(6). The parties to a cross—appeal can file the same briefs as the parties to thibe page length limits in sub. (8) apgly original jurisdiction actions. Wits v
mainappeal. Thus the cross—appellant can file a 40 page brief as cross—appellafhempson116 FE3d 220(1997).
additionto his 40 page brief as respondent. The cross—appellant caroalbine
bothbriefs in a single brief but is limited to the page limits on each section of bri .
A cross—appellant filing a 30 page brief as respondent is still limited to a 40 page ﬁ@ﬁ-zo Rule (ASS|gnment and advancgme_nt of Cases)-
ascross-appellant. _ - _ The court may take cases under submission in such order and upon
Sub.(7). The practice under former Rule 251.40 is modified to requireth@st gychnotice as it determines. A party may file a motion to advance

to file an amicus curiae brief be made by motion rather than by |&tée 29, FRAP [ - .
Themotion shouldndicate the interest of the amicus and why a brief by the amic&_@e submission of a case either before or after the briefs have been

is desirable. filed. The motion should recite the nature of the public or private

Subs.(8) and (9). In addition to briefs produced by the standard typographical pipterestinvolved, theissues in the case and how delay in submis
cesspriefs produced by a mimeograph or photocopy process from typewritten ci

may also be filed. The principal objective is to reduce the cost of an appeal tooﬁbnwm be preJud|C|aI to the accomp“Shmem of Justice.

Court of Appeals. The specifications for the printed and typewritten pages areHistory: Sup. Ct. Orde83 Ws. 2d xiii (1978).

designedo resultin briefs of approximately an equal number of words no matter Judicial Council Committee’s Note, 1978:This rule incorporates the present
which process is used. The paper siZ8-1/2 x 1 is specified for the sake of unifor unwrittenprocedure for having the submission of a case advanced. It also specifies
mity and ease of handling. the factors that may &ct the advancement of a case. [Re Ordiectve July 1,

Colorsfor covers are specified to permit easy identification of the briefs. [Re OrdE978]
effectiveJuly 1, 1978]

Judicial Council Committee’s Note, 1979Sub. (8) (a) previously required that ; i
30 copies of a brief or appendix be filed in either(ﬂgrz gf Appeallg orqSupreme 809'21 Rl“_”e (Summary dISpQSItIOI’l). (1) The CO_UI"[ upon
Court. The number of copies to be filed in the Court of Appeals or Supreme Cdi& Own motion or upon the motion of a party may dispose of an
hasbeen reduced to 20 copies to reflée smaller number of judges deciding angppealsummarily
appeabefore the Court of Appeals and thidiflty the Supreme Court is facing in . . . . .
havingenough storage space to retain the 30 copies of a brief previegsiyed. (2) A party may file at any time a motion for summary disposi
Theprovision in Rule 809.43 requiring the filing of 10 copies of a brief and appendi i
in an appeal heard by one judge remains unchanged. [Re Gedéveflan. 1, 1980 q‘?bn.of an appeal. Sect|c809.14governs the procedure on the

Judicial Council Committee’s Note, 1981Sub. (1) (e) is amended to incorporatem0t|0n'

SCR80.02 governing citation o& published court of appeals or supreme courtopin History: Sup. Ct. Order83 Ws. 2d xiii (1978);1981 c. 39G.252
ion in a brief, memorandum or other document filed with the court of appeals orJudicial Council Committee’s Note, 1978:The basic concept in former Rule
supremecourt. 251.540f allowing the Supreme Court to dispose of appeals summarily is continued,

Sub.(8) (b) 4 previously required that a brief and appendix be bound only on thiet Rule 809.21 specifically authorizes a motion for this purpose. Such a motion was
left side with staple or tape. A sigfent number of heavgtrength staples are to be often used undeprior procedure, but the rules did not expressly authorize it. [Re
usedto assure that the briefs and appendix remain securely bound when used bftidereffective July 1, 1978]

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/809.23(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/809.19(10)
https://docs.legis.wisconsin.gov/document/acts/1979/110
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
https://docs.legis.wisconsin.gov/document/sco/93-20
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/224
https://docs.legis.wisconsin.gov/document/sco/97-01
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/sco/00-02
https://docs.legis.wisconsin.gov/document/sco/02-01
https://docs.legis.wisconsin.gov/document/sco/04-11
https://docs.legis.wisconsin.gov/document/sco/06-02
https://docs.legis.wisconsin.gov/document/scr/80.02
https://docs.legis.wisconsin.gov/document/sco/04-11
https://docs.legis.wisconsin.gov/document/courts/116%20F.3d%20220
https://docs.legis.wisconsin.gov/document/statutes/2005/809.14
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252

13 Updated 05-06Wis. Stats. Database RULES OF APPELLATE PROCEDURE 809.23

809.22 Rule (Oral argument). (1) The court shall deter in any court of this states precedent or authorigxcept to sup
mine whethera case is to be submitted with orajament or on porta claim of claim preclusion, issue preclusion, or the law of the

briefs only case.
(2) Thecourt may direct that an appeal be submitted on briefs (4) REQUESTFORPUBLICATION. (a) Except as provided in par
only if: (b), any person may at any time file a request that an opinion not
(@) The aguments of the appellant: r_ecom_mendecl_or_ publication or an unreportempinion be pub
1. Are plainly contrary to relevant legal authority that appedghedin the oficial reports. o o
to be sound and are not significantly challenged; (b) No request may be made for the publication of an opinion
2. Are ontheir face without merit and for which no supporting@tis & decision by one cowt appeals judge under&2.31 (2)
authorityis cited or discovered; or nd(3) or that is a per curiam opinion on issues other than appel
3. Involve solely questions of fact and the fact findings arlgteju“Sd'Ct'on or procedure.

clearly supported by siitient evidence: or (c) A person may request thaper curiam opinion that does

(b) The briefs fully present and meet the issues on appeal ﬁ%ﬁddress issues of appellate jurisdiction or proceduvégthe
I

fully develop the theories and legal authorities on each side so Béiﬁé@%ﬁﬂiﬁnzdorggoggﬁﬂge&ﬂ:b&fﬁ?g' E:grt] r:r?(l;iﬁall
oral agument would be of such nggmal value that it does not jus be decided by the panel t¥1at decided the apperfl

tify the additionakxpenditure of court time or cost to the litigant. i .
(d) A copy of any request madeder this subsection shall be

(3) Thecourt shall determine the amount of time for orguar :
; . . servedunder s809.800n the parties to the appeal or other-pro
mentallowed to each party in a case either by generspecial ceedingin which the opinion was filed. party to the appeal or

order. . . . roceedingmay file a response to the request within 5 days after
(4) On motion of any party or its own motion, the court ma@re request is filed
order that oral gument be heard by telephone. _ History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde2 Ws. 2dxii;
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet41 Ws. 2d xiii ~ 1981c. 390s.252 Sup. Ct. Orderl09 Wis. 2d xiii (1982); Sup. Ct. Ordet18 Ws.
(1987). 2d xiii (1984);1991 a. 189Sup. Ct. Order N@6-1Q 208 Wis. 2d xiii (1997),Sup.
Judicial Council Committee’s Note, 1978:The Supreme Court has for a numberCt. Order No.01-04 2001 WI 135, filed 12-20-01,feff-1-02.
of years scheduled some cases for submission on briefs only withoaigomraknt Judicial Council Committee’s Note, 1978:As with Rule 809.22 on oral gui-

in an efort to accommodate its lyeoning caseload. The criteria by which the courinent,a former practice of the Supreme Court is written into this Rule and formal cri
decideswhether a case is to have orgjument have never been formadigiopted.  teriaestablished for it. The trend toward nonpublication of opinions is nationwide
Thisrule is a statement of those criteria. Counsel should address these criteria in #gifesults from the explosion of appellate court opinions being writterpaind
briefsin discussing the question of the need for ogliarent. See Rule 809.19 (1) lished. Many studies of the problem hasencluded that unless the number of epin
(c). Flexibility is provided by sub. (3) as to the length of orglienent in order to meet jons published each year isduced legal research will become inordinately time—
theneeds of an individual case. It may be appropriate, for example, to have an esaksumingand expensive. Somegae that even accepting the premise that a court
argumentor the sole purpose of allowing the court to ask questibosunsel. [Re  may properly decide not to publish an opinion this should not prevent that opinion
Ordereffective July 1, 1978 from being cited as precedent since in common law practice any decisicowtfta
Judicial Council Note, 1988:Sub. (4) [created] authorizes oragjaments to be is by its nature precedent. Otherguwe that a court may try to hide what it is doing
heardby telephone conference on motion of any party or the court of apfieals. in a particular case by preventing the publication of the opinion in the case.
Ordereffective Jan. 1, 1988] Thereare several reasondly an unpublished opinion should not be cited: (1) The
type of opinion written for the benefit of thearties is diierent from an opinion writ
809.23 Rule (Publication of opinions). (1) CRITERIA FOR tenfor publication and often shoutibt be published without substantial revision; (2)
; s : . If unpublished opinions could be cited, services that publish only unpublished opin
PUBLICATION. (a) Whileneither controlling nor fully measuring jonswould soon develop forcing the treatment of unpublished opinions in the same
the court’s discretion, criteria for publication in theiofal reports manneras published opinions thereby defeating the purpose of nonpublication; (3)
of an opinion of the court include whether the opinion: Eermlmngthe citation of unpublished opinions gives an advantage to a person who
. . ” .. knowsabout the case over one who does not; (4) An unpublished opinion is not new
1. Enunciates aew rule of law or modifies, clarifies or criti authoritybut only a repeated application of a settled rule of law for which there
cizesan existing rule; amprle_publls‘hed authority ) o )
. . . . . If itis desirable to reduce the number of published opinions, the only alternative
2. Applies an established rule of law to a factual situation Sig having some opinions unpublished is to decide cases without written opinions.
nificantly different from that in published opinions; Thiswould be far worse because it would compoundbtibelems of nonpublication
3. R I identifi flict bet ior decisi andat the same time take away from the parties the benefit of a written opinion.
- Resolves or laentimes a contiict between prior decCISIONS, e qrign7s2.41 (3) authorizes the Supreme Court to establish by rule the procedure
4. Contributes to the legal literature by collectoage law or underwhich the Court of Appeals decides which of its opinions are to be published.

i ; ; ; . Sub.(1) provides for a committee of judges of the Court of Appeals to make this deci
reciting Ieg.lslatlve history; or . o o Sion.
5. Decides a case of substantial andtinuing public interest.  As a safeguard against any mistakes as to nonpublication, sub. (4) adppis¢he
(b) An opinion should not be published when: dureof the United States Court of Appeals for the Seventh Circuit in permitting a per

! - : . sonto request that an unpublished opinion be published. [Re Ofdetied July 1,
1. The issues involve no more than the application of well978]
settledrules of law to a recurring fact situation: Judicial Council Committee’s Note,1979:Sub. (4) is amended to delete the prior
. . . - requirementhat a motion had to be filed in order to ask the Coutfppfeals to have
2. The issue asserted is whether the evidencefisienf to  one of its unreported opinions published in théiaal reports of the Court of
supportthe judgment and the briefs show the evidence ifi-suf Appeals. Requiring a motion to be filded to confusion in some instances because
cient: the person requesting the opinion to be published may not be a party to the appeal
! . . . . q;ilrgcidecby the opinion and uncertainty can occur as to who should be served with a
3. The issues are decided on the basis of controlling precedpy of the motion and given an opportunity to respond. The requirement to file a
and no reason appears for questioningmﬂifying the precedent; motion has been replaced by the need to simply make a request to the Court of

i f ; pealsfor publication ofan unreported opinion. [Re Ordefegftive Jan. 1, 1980]
4. The decision is by one court of appeals judge under@Court of Appeals Note, 1997A request under this paragraph [sub. (4) (c)] does

752.31(2) and(3); not affect the time under sec. (Rule) 809.62 for filing a petition for revkenin the

5. ltis a percuriam opinion on issues other than appellat@seof reconsideration of a Court of Appeals decision or opinigtidrawal of an
iurisdiction or procedure: opinionrenders that opinion a nullibhccordingly a petition for review of that opin
] p o ion filed prior to its withdrawal isf no efect, except that the petitioner may incorpo

6. It has no significant value as precedent. rateit by reference in a petition for review of the opinion subsequently issued in the

(2) DECISION ON PUBLICATION. The judges of the court of appealor proceeding.

[N ini i ; Court of Appeals Note, 1997The Court of Appealsecognizes that many of its
appealswho join in an opinion In-an appeal Other proceedlng oginionsare issued as per curiam opinions that should not be publishedsecder
shall make aecommendation on whether the opinion should BRule)809.23(1)(b)5, Stats. This amendment [of sub. (4)] establishazcadure

published. A committee composed of the chief judge or a judgeherebya person may request that a per curiam opinion be withdrawn, autinored
of the court of appeals designated by the chief judge and one juggr%nmendedbr publication. The amendment also expressly statgsan opinion
I

. dby a single judge of the Court of Appeals unsks. 752.31(2) and (3), Stats.,
from each district of the court of appeals selected by the court not)f)e punglisAedg P @and (@

appealgudges of each district shall determine whether an opiniorCiting an unpublished opinion of the court of appeals subjected the attorney to a
is to be published. $50fine. Tamminen vAetna Casualty & Surety C09 Ws. 2d 536327 N.w2d

(3) UNPUBLISHED OPINIONSNOT CITED. An unpublished opin 55 (1982).
' p p Sub.(3) does not ban citation to circuit court opinions. BrantdtRC, 160 Ws.

ion is of no precedential value and for this reason may not be citads3 466 N.w2d 673(Ct. App. 1991).
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Citationto an unpublished court of appeals decision to show a conflict between @hdthe costs in the court of appeals are canceled and may be taxed

tricts for purposes of s. 809.62 (1) (dispropriate. State Higginbotham 162 Ws. ;
20978 471 N.W2d 24(1991). by the supreme court as costs against another. party
A party’s invitation to the court of appeals to consider an unpublished opinion, or 5. In all other cases as allowed by the court.
evena naked citation to it, violates the letgerd spirit of sub. (3). Kuhn Wlistate ; .
Co.181 Ws. 2d 453510 N.W2d 826(Ct. App. 1993). (b) Allowable costs include: _
Only the supreme court has the poweoterrule, modifyor withdraw language 1. Costof printing and assembling the number of copies and

from a published opinion Ofghe court of appeals. Codkook,208 Wis. 2d 166560  priefsand appendices required by the rules, not to exceed the rates

N.W.2d 246(1997),95-196 . ; L
Thenoncitation rule and the concept of stare decisisltiét 61 MLR 581 (1978). generallychaged in Dane CounfyMsconsin, for dset printing

Publicationof court of appeals’ opinions. Scott. WBB July 1988. of camera-ready copy and assembling;
Citing Unpublished Opinions in M€onsin State and Federaibunals. Sefarbi 2. Fees chaed by the clerk of the court;

&z ki. Ws. Law Nov. 2004. . . .
aporsid aw ow 3. Cost ofthe preparation of the transcript of testimony or for

809.24 Rule (Reconsideration). (1) Except as provided in @PPealbonds; _ _

sub.(4), a party may file a motion for reconsideration in the court 4. Fees of the clerk dhe trial court for preparation of the

of appeals within 20 days after the date of a decision issued ggeordon appeal;

suantto s.752.41 (1) The motion must state with particularike 5. Other costs as directed by the court.

pointsof law or fact alleged to be erroneously decided in the deci (c) A party seeking to recover coststire court shall file a

sionand mustnclude supporting gument. No separate memo statemenbf the costs within 14 days of the filing of the decision

randumin support of the motion is permitted unlestbsequently of the court. An opposing party may file, withih days after ser

ordered by the court. The court may order a response before isge of the statement,raotion objecting to the statement of costs.

ing an amended decision. No response to the motion is permittedy) Costs allowed by the court are taxed by the clerk of the

unlessordered by the court. The motion and any response shaj|,rt of appeals irrespective of the filing by a party of a petition

not exceed 5 pages if a monospaced imsed or 1,100 words for review in the supreme court. In the event of review by the

if a proportional serif font is used. supremecourt, costs are taxed by tbierk of the supreme court
(2) In response to a motion for reconsideration, the court shadiset forth in parga) and(b). The clerk of the supreme court shall

issuean amended decision thre court shall issue an order denyincludein the remittitur the costs allowed in the court. The clerk

ing the motion. of circuit court shall enter the judgment for costs in accordance
(3) Nothingin this section prohibits the court from reconsidewith s.806.16

ing a decision on its own motion at any time prior to remittitur if (2) Fees. (@) The clerk of the court shall charthe following

no petition for review is filed under 809.620r, if a petition for fees:

reviewis filed, within 30 days after filing the petition for review 1 For filing an appeatross—appeal, petition for reviepeti
(4) No motion for reconsideration of a court of appeals-dediion to bypass, or other proceeding, $195.

sion issued under 809.105is permitted. 2. For making a copy of a record, paeropinion of the court

History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi i i ini
(1981):1981 c. 396,252 Sup. Ct. Order NA0~02 2001 WI 39, 242 ¥, 2d ovii. 21D COMPpaAring it to the original, 40 cents for each page.

Sup.Ct. Order No02-01, 2002 WI 120, 255 \. 2d xiii. 3. For comparing for certification of a copyafecord, entry
Judicial Council Committee’s Note, 1981Rule 809.24 is amended to refer prop gr paperwhen the copy is furnished by the person requesting its

erly to the petition for suprenmeurt review of decisions of the court of appeals. Th L
rule has been redrafted stylisticalli}No substantive change is intended. [Re Orde%'(:"rtmcatIonl 25 cents for each page.

effective Jan. 1, 1982] 4. For a certificate and seal, $1, except for an attosremytif
Judicial Council Note,2001: Section 809.24 is amended to conform with thg teof good standing, $3

courtof appeals’ internal operating procedures, and to provide an orderly proce G g . 9 ) .

for reconsideration. Reconsideration is intended for those rare cases in which thgb) The state is exempt from payment of the fees set forth in

courtof appeals overlooks or misapprehends relevant and material facts notaw i i
for cases in which a party simply disagrees with the court of appeals. Presente{a I (a) 1.to4., except that the clerk is not Ob“gated to supply the

of new factsor alternate legal gaments is not appropriate on reconsiderationStatewith free copies of opinions.

Reconsideratiofs not permitted in s. 809.105 proceedings related to parental consent(c) The clerk of the court of appeals may refuse to file. record

prior to performance of abortion due to the abbreviated appellate time perieds prg .. . - ! !
videdin s. 809.105. Service requirements of s. 801.14 (4) afiky time for filing Cgr“fy, orrender any other service without prepayment of the fees

amotion for reconsideration cannot be extended. See s. 809.82 (2) (e). [Re Ordeggtablishedy this section.

00-02effective July 1, 2001] _ .
Judicial Council Note, 2002:The reference tan “order” of the court of appeals ®3) FRIVOI‘.OUS APPEALS. (a) If an appeal or cross—appeal is
is deleted. Prior to 2001 WI 39, s. 809.24 applied to a “decision” of the cowt. 1foundto be frivolous by the court, the court shall award to the suc
clarify that a summary dispositicorder was subject to reconsideration under Scessfulparty costs, fees, amdasonable attorney fees under this

809.24,areference to “order” was added by 2001 WI 39. That amendment crea, f . .
confusionas to whether procedural orders issued by the court during the pende’ﬁe t!on.A motlon. for costs, fees, and attp,mey fees under this SL'lb
of an appeal could be reconsidered under s. 809.24.” Howenamsideration of pro  Sectionshall be filed no later than the filing of the respondent

ceduralorders is available under s. 809.14 €liminate the confusion created by pri i — is fi ili
2001WI 39, a reference to s. 752.41 (1) was added and “order” was deleteleh. Sebrlef or, if a cross—appeal is filed, rlater than the filing of the

Interest of A R 85 W. od 444446270 N.N2d 581(1978) (‘decision as used i cross—respondentbrief. This subsection does not apply to
s.752.41 (1) is the final decision disposing of the appeal). appealr cross—appeals underd§9.107 809.3Q or974.05

The amendment also eliminates the requirement that the court of appeals order
responseo a motion for reconsideration prior to amending a decision. Oftertian %b) The costs, fees and attorney fees awarded undei@par

for reconsideration will bring the coustattention to a minor factual misstatementMay be assessed fully against the appekartdross—appellant or
thatmay be corrected without the benefit of a response. The court of appeals redigattorney representing the appellantarss—appellant or may

the option to order that a response be filed, if it determines that a response will agsi _
thecourt. [Re Order No. 02-01fettive January 1, 2003.] Behssessed so that the appellant or cross-appellant and the attor
ney each pay a portion of the costs, fees and attorney fees.

809.25 Rule (Costs and fees). (1) Cosrs. (a) Costsina  (€) Inorder to find an appeal or cross-appeal térivelous

civil appeal are allowed as follows unlesberwise ordered by underpar (a), the court must find one or more of the following:

the court: 1. The appeal or cross—appeal was filed, used or continued in
1. Against the appellant before the court of appeals when fbrd faith, solely for purposes of harassing or maliciously injuring

appealis dismissed or the judgment or orddirafed. another.

2. Against the respondent before the court of appeals when 2. The party or the party'attorney knewor should have
the judgment or order is reversed. known, that the appeal or cross—appeal was without any reason

3. Against the petitioner before the supreme court when R€bPasis in law or equity and could not be supported gyl

judgmentof the court of appeals isfiafed by the supreme court. _altr|1 argument for an extension, modification or reversahast
: ing law.
4. Against the respondent before the supreme court when &,y sup. ct. orders3 wis. 2d xiii (1978): Sup. Ct. Orded2 Wis. 2d xii

judgment of the court of appeals is reversed by the supreme coueto); Sup. Ct. Orderl04 Ws. 2d xi (1981)1981 c. 316317 1981 c. 39G:s.220,

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20978
https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20978
https://docs.legis.wisconsin.gov/document/courts/471%20N.W.2d%2024
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20453
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20826
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20166
https://docs.legis.wisconsin.gov/document/courts/560%20N.W.2d%20246
https://docs.legis.wisconsin.gov/document/courts/560%20N.W.2d%20246
https://docs.legis.wisconsin.gov/document/courts/95-1963
https://docs.legis.wisconsin.gov/document/statutes/2005/809.24(4)
https://docs.legis.wisconsin.gov/document/statutes/2005/752.41(1)
https://docs.legis.wisconsin.gov/document/statutes/2005/809.62
https://docs.legis.wisconsin.gov/document/statutes/2005/809.105
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
https://docs.legis.wisconsin.gov/document/sco/00-02
https://docs.legis.wisconsin.gov/document/sco/02-01
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%20444
https://docs.legis.wisconsin.gov/document/courts/270%20N.W.2d%20581
https://docs.legis.wisconsin.gov/document/statutes/2005/809.25(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/809.25(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2005/806.16
https://docs.legis.wisconsin.gov/document/statutes/2005/809.25(2)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2005/809.25(2)(a)4.
https://docs.legis.wisconsin.gov/document/statutes/2005/809.107
https://docs.legis.wisconsin.gov/document/statutes/2005/809.30
https://docs.legis.wisconsin.gov/document/statutes/2005/974.05
https://docs.legis.wisconsin.gov/document/statutes/2005/809.25(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/809.25(3)(a)
https://docs.legis.wisconsin.gov/document/acts/1981/316
https://docs.legis.wisconsin.gov/document/acts/1981/317
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20220

15 Updated 05-06Wis. Stats. Database RULES OF APPELLATE PROCEDURE 809.30

2521985 a. 29Sup. C(tj- Order151 Ws. 2d xvii (1989):%19395 ;- 2241997 a. 254 the supreme court and the complete record in the case uhéess
L, B . I 0 2 o o e 20 XVl 2008 8- 33 caseis remanded tthe court of appeals with specific instructions.
udicial Council Committee’s Note, 1978:Most of the provisions of former ss. ) . )
251.23and 251.90 are retained. The major change is to provide that exdoution , HiStory: Sup. Ct. Orde83 Wis. 2d xiii (1978); Sup. Ct. Orded2 Ws. 2d xiii
costs in the Court of Appealstis be had in the trial court in accordance with Ruld1979);1981 c. 393.252 Sup. Ct. Order Nd)0—-02 2001 WI 39, 242 \ig. 2d xxvii;
806.16rather than in the Court of Appeals. The Judicial Council did not review tFRuP-Ct. Order No02-01 2002 W1 120, 255 V. 2d Xiii. ) o
adequacyof the fees and thus made rzommendations on them. It is suggested, Judicial Council Committee’s Note, 1978Former s. 817.35 is embodied in this
however that many of the fees appeait out of date and should be revised. Thiectionexcept that the time for issuance of the remittitur is reduced from 60 to 31
should be done in connection with a general review of fees in all cdResOrder ~ days.[Re Order dbctive July 1; 1978] ) o )
effectiveJuly 1, 1978] Judicial Council Committee’s Note, 1979This section is amended by creating
Judicial Council Committee’s Note, 1979Sub. (1) (a) andd), which governs asub. (2) that specifically authorizes the Supreme Court after filing its decision in the

coststhat are allowed in an appeal to the Court of Appeals or a review by the Supr&gyiew of a decision from the Court of Appeals to remit directly totifakcourt the
Court,have been amended for purposes of clarification. completerecord of the case without the necessity of returning the case to the Court

L ) . of Appeals for remittitur tahe trial court. The only exception to this new procedure
A provision has been added to clarify that costs are taxed by the clerk in the Cay Ttggcur when the Supreme Court remands a c)z;se to ,t)he Court of Appe%ls with some
of Appeals irrespective of the filing of a petition for review in the Supreme Coudaificinstructions that the Court of Appeals is required to fol[&e Order efec-
In the event of review by the Supreme Court, a provision has been added specmg an. 1, 1980].
statingthat costs are allowed against a petitioner in a case before the Supreme COYficial ‘Council Note, 2002: Subsection (1) is amended to permit the clerk of
whenthe _d_eC|S|on O_f that cour_tffrfns a judgment of the C(_)urt of Appea_ls. courtssome flexibility in the 31-day remittitur deadline to accommodate workload
An additional clarifying provision has been added allowing costs against a-respfiictuation. By Supreme Court Order 00-02, 2001 WI 39, “withiréis added imme
dentin a case before the Supreme Court when the petitioner before the Supreme @Iy preceding “31 days.” The Judicial Council hadimendedo suggest chanrg
hasachieved reversal of a judgment of the Court of Appeals. The provision furthigg the substance of existing time parameters for remittituen it petitioned for that
statesthat the costs that were allowed when the case was originally decided bydffendmenthut merely proposed the additional word for ease of reading. Since that
Courtof Appeals are canceled. [Re Orddeefive Jan. 1, 1980] amendmentit has been gued that the additioof “within” permits remittitur prior
Judicial Council Committee’s Note, 1981Sub. (2) (a) 1. is amended to correctto the expiration of the 31-day period. Howeke 31-dayeriod coincides with
thereference from a petition to appeal to a petition for revi&he supreme court thetime limit for filing a petition for review Absent stipulation among the parties
reviewsthe decisions of the court of appeals. [Re Ordect¥e Jan. 1, 1982] thatno petition for review will be filed, remittitur should not occur before the expira
Judicial Council Note, 2001: The7-day time limit in sub. (1) (c) was changedtion of the petition for review deadline. [Re Order No. 02-Géative January 1,
to 11 days. Please see the comment to s. 808.07 (6) concerning time limits. [Re C2668]
No. 00-02 efective July 1, 2001] An appellate cours jurisdiction ceases upon remittitur in the absence of inadver
An appeal was frivolous when an assertion of trial ceudr was without any rea  tence,fraud, or void judgment. The inadvertence exception applies to thuf act
sonablebasisin law or equity and there was n@ament that existing law should remitting the record itself, which must lieadvertently done. State ex rel. Fuentes
havebeen extended, modified, mversed. In Matter of Estate of Koenigsmadg V- Court of Appeals225 Ws. 2d 446593 N.W2d 48(1999),98-1534
Wis. 2d 394 351 N.W2d 169(Ct. App. 1984).
Tax protesters appealing without counsel wereperly assessed costs under sub.
(3) (c) 2. Tacy v Department of Revenu@33 Wis. 2d 151394 N.W2d 756(Ct. SUBCHAPTERIII
App. 1986).
Restrictingaccess to courts as a sanction for a frivolous action was appropriate
whenthe order was narrowly tailored to balance the interespiblic access to APPEAL PROCEDURE IN COUROF APPEALS IN
courts,resjudicata, and the publ&'right not to have frivolous litigation be a drain
on public resources. MinniecheskeGriesbach161 Ws. 2d 743468 N.W2d 760 CRIMINAL AND CH. 48, 51, 55, AND 938 CASES
(Ct. App. 1991).
Asking the court of appeals to reweigh the testimony of witnesses and to reach a
conclusion regarding credibility contrary to that reached by a trial judge was frivg09.30 Rule (Appeals in criminal, ch. 48, 51, 55, and
lous. Lessor vWangelin,221 Ws. 2d 659586 N.W2d 1(Ct. App. 1998)97-2974 ; .
A frivolous appeal filed by a non—lawyer results in the same harm as if it were ﬁ|2§8 Case_s)' (1) D_EFINITIONS' In this SUbChapte_r' i
by a lawyer It would not be fair or logical to say that had a lawyer filed the appeal (@) “Final adjudication” means the entry of a final judgment or

costswould have been awarded but to deny recovery because the appeal-was, ircui i
sentedby a pro se litigant. Holz Busy Bees Contracting, In223 Ws. 2d 598589 @8erby the circuit court in a ck8, 51, 55, or938case, other than

N.W.2d 633(Ct. App. 1998)98-1076 atermination of. parental rights case undet&43or a parental
While only an appellate court can find an appeal frivolous, the case may @ensento abortion case under48.375 (7)

remandedo the circuit court to determine the amount of attorney fees to be awarded. u ” P

Lucarelli v. Vilas County 2000 WI App 157238 Ws. 2d 84 616 N.W2d 153 (b) “Person” means any of the following: o

99-2827 1. A defendant seeking postconviction relief in a criminal
In addition to an order to pay the respondentsts, fees, and attorney fees, ahage

appellantwhose appeal wasund frivolous after his brief was stricken for being ’ . . . .

offensive,scurrilous, and inappropriate was barred from filing any future preceed 2. A party other than the state, seeking postdisposition relief

ingsin the court of appeals and the circuit court arising from, relating to, or involvi H i ;
the respondents. Puchner Mepperla, 2001 WI App 5@41 Ws. 2d 545 625 a Cane Unggt'él%ﬁ& other tha:’l a termlnatlotr)w Of. parermghtsd
N.W.2d 609 98-2853 caseunder s48.43or a parental consent to abortion case usder

Thecircuit courts award of fees tthe respondent due to the appeliaoteriitigat ~ 48.375(7).

ing by filing multiple frivolous issues on appeal, in violation of the circoitrt’s . . s .
order,was not prevented by a court of appeals finding that no fees could be awarded 3. A party other than the state, seeking postdisposition relief

undersub. (3). Zhang.Wu, 2001 W1 App 267248 Wis. 2d 913637 N.W2d 754 in a case under cB38,

00-3237 S : : -
In order to be awardetbsts, fees, and reasonable attorney fees, the moving party 4. A subject individual or ward seeking postdispositieifef

mustprove that the entire appeal presented was frivolousn dgument advanced IN & case under cbl or 55.

has aguable meritthen the appeal is not frivolous. Baumeistekwtomated Prod
ucts, Inc. 2004 W1 148277 Wis. 2d 21690 N.W2d 1, 02-1003 5. Any other person who may appeal under5ds13(5),

The_triakﬁpﬁrt is without authority to order the paymehtrivolous costs and fees 51-20(15)1 or55.20Q

teavith an a . . “ icti ief”’ 1

e hrars Aiken & Scopitr 2006 Wi App 46269 Ws (c) “Postconviction relief’ means aappeal or a motion for
postconvictionrelief in a criminal case, other than an appeal,

motion, or petition under s802.113 (7m) 302.113 (9g) 973.19

973.195 974.06 0r974.07 (2) In a ch980case, the terrmeans

ﬁf) appeabr a motion for postcommitment relief unde®80.038

809.26 Rule (Remittitur). (1) The clerk of the courbf
appealsshalltransmit to the circuit court the judgment and dec
sionor order of theourt and the record in the case filed pursua
t05.809.1531 days after the filing of the decision or order of th . . » . .
court,or as soon thereafter as practicable. If a petitionefdew (d) “Postdisposition relief” means an appeal or a motion for
is filed pursuant to s809.62 the transmittal is stayed until thePostdispositiorrelief from a circuit cours final adjudication.
supremecourt rules on the petition. If a motion for reconsidera (€) “Prosecutor” meana district attorneycorporation coun
tion is filed under s809.24 the transmittal is stayed until the coursel, or other attorneyauthorized by law to prosecute a criminal
files an order denying the motion, or files an amended decisionc@seor a case under chg, 51, 55, or 938
order,and the subsequent expiration of any period for filing a peti (f) “Sentencing” means the impositionagentence, a fine, or
tion for review probation in a criminal case. In a &80case, the term means the
(2) If the supreme court grants a petition for review déei ~ €ntry of an order under £80.06
sionof the court of appeals, the supreme court upon filing its deci (2) APPEAL;POSTCONVICTIONOR POSTDISPOSITIONMOTION. (&)
sionshall transmito the trial court the judgment and opinion ofAppealprocedue; counsel to continueA person seeking post
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convictionrelief in a criminal case; a person seeking postdispofiiom the clerk of circuit court under pgc), the state public

tion relief in a case under c#8 other than a termination of paren defendershall appoint counsel for the person and request a tran

tal rights case under 48.430r a parental consent to abortion casscript of the reportés notes an@ copy of the circuit court case

unders.48.375 (7) or a person seeking postdisposition relef record,except that if the persanindigency must first be deter

a case under ctbl, 55, or 938 shall comply with this section. mined or redetermined the state public defendball do so,

Counselrepresenting thperson at sentencing or at the time of thappointcounsel, and request transcripts and a aflye circuit

final adjudication shall continue representation by filing a notia@urt case record within 50 days after the state public defender

underpar (b) if the person desires to pursue postconviction appellateintake ofice receiveghe material from the clerk of eir

postdispositiorrelief unless counsel is discigadby the person cuit court under pagc).

or allowed to withdraw by the circuit court before the notice must (f) Personnot epresented by public defender; transcript and

befiled. circuit court caseecord request. A person who does not request
(b) Noticeof intent to pursue postconviction or postdispositiorepresentatiofby the state publidefender for purposes of pest

relief. Within 20 days after the date of sentenaimndinal adjudi  convictionor postdisposition relief shall request a transcript of the

cation,the person shall file in circuit court and serve on the proseeporter’snotes, and may request a copy of the circuit court case

cutorand any other party a notice of intent to pursue postconviecord,within 30 days after filing a notice under f&). A person

tion or postdisposition reliefThe notice shall include all of the whois denied representation by the state public defender for pur

following: posesof postconviction or postdisposition relief shall request a
1. The case name and number transcriptof the reportés notes, and may request a copy of the cir
2. An identification of the judgment or order from whitte cuit court case record, within 90 days after filing a notice under

personintends to seek postconvictionmstdisposition relief and Pa"- (b)- ) o _
the date on which the judgment or order was entered. (fm) Transcript and cicuit court caseecor request in chs.
3. Thename and address of the person and his or her tA5i2nd 938 poceedings.A child or juvenilewho has filed a notice
counsel. of intent to pursue relief from a judgment or order entered in a ch.
4. Whether the persamtrial counsel was appointed by thefg or 938 proceedingshall be furnished at no cost a transcript of
statepublic defender and, if so, whether the perséinancialcir- he proceedings or as much of transcript as is requested, and

" 8 terially i dsi the dat hich may request a copy of the circuit court case recomobitain the
cumstancesave materially Improved since the date on w transcriptand circuit court case record at no cost, fidafit must
or her indigency was determined.

. befiled stating that the person wimlegally responsible for the

5. Whether the person requests the state public defendegfd's or juveniles care and support is financially unable or
appointcounsel for purposes of postconviction or postdispositiQfwilling to purchase the transcript and a copy of the circuit court
relief. caserecord.

6. Whether a person who does not request the gtatkc (9) Filing and service otranscript and cicuit court case
defenderto appoint counsel will represent himsetfherself or record. 1. The clerk of circuit coughall serve a copy of the <ir
will be represented by retained counsel. If the person has retaifigiticourt case record on the person within 60 days after receipt of
counsetlto pursue postconviction or postdisposition relief, eoumhe request for the circuit court case record.

sel's name and address shall be included. 2. The court reporter shall file the transcript with the circuit
(c) Clerk to send materialsWithin 5 days after a notice undercourtand serve a copy of the transcript on the person within 60
par.(b) is filed, the clerk of circuit court shall: daysof the request for the transcript. ittWin 20 days after the

1. If the person requests representation by the state putguestor a transcrippf postconviction or postdisposition pro
defenderfor purposes of postconviction or postdisposition relief€edingsorought under sulf2) (h), the court reporter shall file the
sendto the state public defendsrappellate intakeffice a copy original with the circuit court and serve a copy pf that transcript
of the notice that shows the date on which it was filed or enter?%,the person. The reporter may seek an extension urgg.1
acopy of the judgment or order specifiecthe notice that shows (/) for filing and serving the transcript. o _
the dateon which it was filed or entered, a list of the court reporters (h) Notice of appeal, postconviction or postdisposition motion.
for each proceeding in the action in which the judgment or ordeie person shall file in circuit court and serve on the prosecutor

was entered, and a list of those proceedingehiich a transcript andany othemarty a notice of appeal or motion seeking postcon
hasbeen filed with the clerk of circuit court. viction or postdisposition relief within 60 days after the latehef

» 2 COMYjief are suficiency of theevidence or issues previously raised.
of the judgment or order specified in the notice that shows the (?ﬂt‘?)ostconviction %r postdisposition motion ﬂnder tsgf.:tion
on which it was filed or entered, a list of the court reporters f%aynot be accompanieay a notice of motion and is made when

eachproceeding in the action in which the judgment or order wag,j -~ A notice of appeal filed under this section shall conform to
enteredand a list of those proceedings in which a transcript hgg, requirements set forth in 809.10

beenfiled V.V'th the clerk of grc_unt court. . . . (i) Order determining postconviction or postdisposition
(d) Indigency edetermination. Except as provided in this pgtion. Unless an extension is requested by a party aritbeit
paragraphwhenever a person whose trial counsel is appointed Yt and granted by the court of appeals, the circuit court shall
the state public defender files a notice under (igrrequesting etermineby an order th@ersons motion for postconviction or
public defender representatidor purposes of postconviction or ynqigispositiorrelief within 60 days after the filing of the motion
postdispositiorrelief, the prosecutor mawithin 5 days after the o the motion isconsidered to be denied and the clerk of circuit
noticeis served and filed, file in the circuit court and serve upQ@y it shall immediately enter an order denying the motion.
the statepublic defender a request that the persamdigency be () Appeal fom judgment and der. The person shall file in
redeterminedbefore counsel is appointed or transcripts afgcyit court andserve on the prosecutor and any other party a
requested. This paragraph does not apply to a child or juvenilgiice of appeal from the judgment of conviction and sentence or
who is entitledto be represented by counsel unde4&230r  fin5| adjudication and, if necessafsom the order of the circuit
938.23 court on the motion for postconviction or postdisposition relief
(e) State public defender appointment of counsel; transcriptithin 20 days of the entry of the order thre postconviction or
and circuit courtcase ecod request. Within 30 days after the postdispositiormotion. A notice of appeal filaghder this section
statepublic defender appellate intakefiof receives the materials shall conform to the requirements set forth i889.10 Appeals
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in cases under ch48, 51, 55, and938 are subject to the docketingdelaysthat may occur in the prompt delivery by mail of the order of the trial court on

; e amotion for postconvictiomelief. Increasing the time period by 10 days does not
statementequirements of 809.10 (1) (dand may be eligible for unduly lengthen the appellate process for determination of an appieshuerits.

the expedited appeals program in the discretion of the court. [Re Order efective Jan. 1, 1980]
(k) Transmittalof record. Except as otherwise provided in ss, Judicial Council Committee’s Note, 1981:Sub. (1) (e) is amended to increase

il from 40 to 60 days the period for the court reporter to complete and serve a copy of
809'14(3) andg09.15 (4) (b}and(c), the clerk of circuit court shall the transcripbn the defendant and sub. (1) (f) is amended to increase from 30 to 60

transmit the record on appeal to the court of appeals a®iSP@  daysthe period for the defendant to either file a notice of appeal or motion seeking
paredbut in no event more than 40 days after the filing of th@stconvictiorelief. The previous time periods were often ifisight for prepara

i i tion of the transcript and for review of the transcript and record by the defendant
noticeof appeal. SUbsequent proceedlmgﬂw appeal are gev determiningwhich, if any postconviction proceedings to commence.

ernedby the procedures for civil appeals. Sub. (1) (e) is clarified to establish thae original of the transcript is filed with
(L) An appeal under £74.060r 974.07is governed by the thetrial court by the counteporter whereas a copy is served by the court reporter on
roceduresor civil appeals thedefendant. Also, the transcript of postconviciwaceedings must be filed and
p pp : servedby the court reporter within 20 days of ordering by the defendant.

(3) APPEALSBY STATE OROTHERPARTY; APPOINTMENTOF COUN- Sub.(1) (i) is amended to provide that the clerk oftied court shall transmit the

i i 48bnsi iverecordto the court of appeals no later than 40 days after the filing of the notice of
SEL. In a case in which the state of nsin, the representative ppeal. Presently transmittal dhe record is governed by Rule 809.15 (4) which

of thepublic, any other parfypr any person who may appeal l;mdeillows up to 90 days from the filing of the notice of appeal.
$.51.13 (5)51.20 (15)0r55.20appeals and the person who is the Thetotal time period from ordering the transcript to transmittal of the record to the
subjectof the case or proceeding is a child or claims to be indigesttyrtof appeals has not been altered by these amendments.
the court shall refer the person who is the subject of the CB.SG—OI’% udicial Council Committees Note, 1978, explainethat extensions of time for
u

. h . . . ing various steps under Rule 809.30 can be granted by the court of appeals under
ceedingto the state public defender for the determination of ingkyleg09.82. In State. Rembert99 Wis. 2d 401299 N.w2d 292(Ct. App. 1980),

gencyand the appointment of legal counsel unde©ef. the court of appeals stated that its authority to extend the time periods of Rule 809.30
is to the exclusion of the trial court. The court of appeals, not the trial court, is-respon
(4) MOTION TO WITHDRAW AS APPOINTEDCOUNSEL. (a) If post sible for monitoring, enforcing or extending the time periods of Rule 809.30. [Re

conviction, postdisposition, or appellate counsel appointed for tlederefiective Jan. 1, 1982]
personunder ch977 seeks to withdraw frorthe case, counsel _ Judicial Council Note, 1984:Requiring that the appellate process be initiated by

shall serve a motion to withdraw updhe person and upon thefiling a notice in the trial court within 20 days after sentencing is intended to:
Expeditethe process; the information needed for a decision regarding postconvic

appe”atediViS_ion intake unit in the: M&_ldiS_Oﬂ appellatéi(m_of tion relief is available to the defendant at sentencing and the decision can usually be
the state public defendeif the motion is filed before theotice madeshortly thereafter

of appeal is filed, the motion shall be filed in circuit court. If the Emphasizerial counse duties to counsel the defendant aboutitfsion to seek

: e fi ; : :pastconviction relief and to continue representation until appellate counsel is retained
motion is filed after a notice of appeal has been filed, the motla?’ippoimed_SCR 20.342) (d); Whitmore vState56 Wis. 2d 706203 N.W2d 56

shallbe filed in the court of appeals. Service of the motion tc witfi973)
drawon the state public defender is not required whemibtéon Createa record in the trial court showing whether the postconviction process has
is filed by an assistant state public defender or when a no—mé?ﬁ”tt'_get'%’ 'UVSKEd- ok . o and district at hat posteonvicti
i Fi ; ; oti e judge, clerk, court reporter and district attorney that postconviction

reportis flle_d with the motion. ) . reliefis contemplated and allow the district attorney to request a redetermioiation

(b) Within 20 days after receipt of the motion under.j§a), indigencyin public defender cases.
the state public defender shall determine whether successor coufive the public defender the information needed to appoint counsel and oreler tran

: : : f scripts promptlyand to decide whether the defendaimtigency must firdbe deter
seI.W|II be appplnted fO( the person and sha_II notify the court | i cqor redetarmined. [Re orderfedtive July 1, 1985]
which the motion was filed of the state public defersleteter Judicial Council Note, 1986:Sub. (1) is amended to clarify thpplication of the
mination. statutewhenthe appeal is taken from the final judgment or order in a non—criminal
. . . case.

(C), Before determln!ng the motion to withdratie courtshall Sub.(2) (fm) is prior s. 48.47 (2), renumbered for more logical placement in the
considerthe state public defendsrresponse under p&b) and statutes[Re Order df 7-1-87]
whetherthe person waives the right to counsel. Judicial Council Note, 2001: Subtitles have been added. Subsection (2) (e) was

. . [ . . . revisedto amend the time for appointing appellate counsel and to clarify that a
(d) When the motion to withdraw is filed in circuit court,gefendantepresented by appointed counsel must request a copy of theadratit

appointedcounsel shall preparend serve a copy of the ordercaserecord fromthe circuit court. Subsection (2) (f) was amended to clarify that a

i i ; efendannot represented by the state public defender may request a copyiof the
determiningcounsel motion to withdraw upon the person an#uit court case record from the circuit court. The second sentence of sub. (2) (f) sets

the appellate division intake unit in the Madison appellate®f 4 time limit for a defendant who has unsuccessfully sought public defender représen
of the state public defender within 14 days after the codefer tationunder sub. (2) (e) to request the transcripts and circuit court case record. Sub
mination section(2) d(g) Wﬁs éirrf]enged to_rﬁquiGr(e) ghe circfl:it court}cler#( tr? send the cigcubit court
; ' .. caserecord to the defendant within ays after receipt of the request. Subsection

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orded2 Ws. 2d xii  (2) (h) was revised to require the defendgnt to file the gotice of agpeal either within
(1979);Sup. Ct. Orderl04 Ws. 2d xi (1981)1981 c. 39(.252 Sup. Ct. Ordelll2 6 days after service of the last transcript or the circuit court case record, whichever
Wis. 2d xvii (1985); Sup. Ct. Ordet23 Ws. 2d xi (1985)1985 a. 332Sup Ct. Order  o¢cyrslater The second sentence of sub. (2) (h) specifiesathatice of motion shall
136Wis. 2d xxv (1987); Sup. Ct. Ordei61 Ws. 2d xiii (1991); Sup. Ct. Order No. notpe filed with a s. 809.30 postconviction motion. If the circuit coeatts a hear
93-19 179 Ws, 2d xxiil (1994);1993 a. 16395 451, 1995 a. 77Sup. Ct. Order NO.  jng on the motion, the circuit court will notify the parties of the date.

3\%_8220202%15%33(1%'2 ;lgogdax?gﬁggl a. 16Sup. Ct. Order Nd)2-01, 2002 Co'lllr&%;i;s;;éztljsse of sub. (2) (i) specifies that an extension may be granted by the

Judicial Council Committee’s Note, 1978Many changeare made in prior prac ’ ) . . L -
ticein criminal cases and in protective placement, juvenile and mental commitmenBubsectior(3) was revised to clarify that it applies in all appeals utilizing s. 809.30,
cases. Underthe former procedure counsel, usually the State Public DefendBfludingcases under chs. 48, 51, 55, and 938.
appointedby the Supreme Court, was required to order a transcript, wait for its prepaSubsection(4) establishes a procedure for making and determining motions to
ration, review it, present to the trial court by a post-trial motion any issues which twéhdraw by appointed counsel. This rule does not chanxigting law concerning
defendantdesiredto raise on appeal even if the issue had been presented to amna withdrawal motion is necessaigee e.gState exel. Flores v State 183 Ws.
decidedby the court during the trial, [see StateCharette51 Wis. 2d 531 187  2d 587, 622-24516 N.W2d 362(1994).

N.W.2d203(1971) and State Wuenschf9 Ws. 2d 467230 N.W2d 665(1975)], Often motions to withdraw are the result of a disagreement between appointed
andafter the court ruled on the motion, appeal both the original conviction and $unseland the defendant, sometimes inaccurately callednflict,” about the exis

denial of the post-trial motion to the Supreme Court. Often a year or more elapggfteof a meritorious issue for appeat,about the manner in which any such issue
betweenthe sentencing of the defendant and the docketing of his appeal in $i@uidbe raised. It is counsslduty to decide what issues in a case have merit for
SupremeCourt. This delaycombined with the delay in the Supreme Court causeghappeal.Jonesv. Barnes463 U.S. 7451983). Postconviction counsel is entitled

by its backlog, often resulted in an appeal not being decided by the Supreme C@Péfercisereasonable professional judgment in winnowing out evguehte issues

until two or three years after conviction. ! ) in favor of others perceived to be strongel Counsel failure to raise an issue on

_ Theprocedures in this section are designed to expedite the entire process by pufiiegt appeal may prevent the defendant from raising it in a subsequent s. 974.06
time limits on each step and by eliminating the necessity of each issue being presesiisteralreview proceeding, absent “Safent reason.”State vEscalona—Naranjp

twice to the trial court. 185Wis. 2d 168517 N.W2d 157(1994).

Theterm “postconviction relief’as used in this Rule, includes new trial, reduction The rules of appellate procedure require that a defendant choose whether to pro
of sentence andny other type of relief which the trial court is authorized to givegeedwith the assistance of appointed counsel or propeede. State vRedmond

otherthan under s. 974.06. 203Wis. 2d 13552 N.W2d 115 (Ct. App. 1996). A defendant has neither the right
Extensionsf time for taking variousteps under this section can be granted by th® appointed counsel of choice nor the right to insist that a partissla be raised.
courtof appeals under Rule 809.82. [Re Ordéative July 1, 1978] Oimen vMcCaughtry130 F2d 809(7th Cit 1997). “The defendant may terminate

Judicial Council Committee’s Note, 1979Sub. (1) (h) ismended to increase appellatecounseb representation and procee seor the defendant may allow
from 10 to 20 days the period for a defendant to file a notice of appeal after entrypostconvictiorrelief to continue based on counsditief and then seek relief on the
atrial courts order denying postconviction relief. It is sometimeBadilt to meet  groundsof ineffective assistance of appellate couns&itate vDebraA.E, 188 Ws.
the present 10—day requirement for filing an appeal under this subsection due to2tié11, 137-39523 N.W2d 727(1994). On indéctive assistance of appellate coun
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selclaims, the court will determine whethmsunseb choice of issues met the objec  The decision to appeal. Kempinen, WBB August, 1985.

tive standard of reasonablenesaray v Greer, 778 F2d 350(7th Cir 1985). Sentence modification by ¥¢tonsin trial courts. Kassel. 1985 WLR 195.
Thestate public defender will not appoint successor counsel aiigtendant dis ~ Thedecision to appeal a criminal conviction: Bridgihg gap between the obliga

agreeswith the legal conclusions of appointed counsel or when a defendantavant®ns of trial and appellate counsel. 1986 WLR 399.

secondopinion as to the merits of an appead.do sowould unduly delay the dispesi

gf)ggfzth&?ppeal, and would bentraryto the interests of justice. I8V Admin. Code 809.31 Rule (Release on bond pending seeking post -

If a defendant elects to waive couresedl proceegro se the court must find that conviction relief). (1) A defendant convicted of a misde

th%??fendant '?as (lﬁﬁn grovided V]yith Igleaf Wami;gﬂsmvtvith respect fo g;e‘i/gle ofmeanoror felony who is seeking relief from a conviction and-sen

rng 0 counsel ani € dangers of seli-represen e yCummings S. H H H H H

2d 721, 546 N.W2d 406(1996). [Re Order No. 00-02fettive July 1, 2001] tenceof imprisonment or to the intensiganctions program and
Judicial Council Note, 2002:The terminology throughout s. 809.30 is amendedVh0 seeks release on bond pendindetermination of a motion

to clarify that personseeking to appeal final judgments or orders in criminal, ch. 48r appeal shall file in the trial court a motion seeking release.
(child or unborn child in need of protection or services, guardianship or adoption), . . .
ch. 51 (civil commitment), ch. 55 (protective placement), and ch. 938 (delinquency (2) Thetrial court shall promptly ho'd a hearing on the motion
or juvenile justice) cases must comply with this rule. Prior language referred to@fl the defendant, determine the motion by order and state the
suchpersons as defendants and to all appeal proceedings as “postconviction,”@ﬁgundsfor the order
wasconfusing to parties and practitioners. . .

Amendedsub. (2) (h) provides cross-reference to the statutory section governing (3) Release may be granted if the court finds that:
therequirements of a notice of appeal. The requirement of a motion for postconvic i i i i
tion or postdisposition relief on grounds other tharfisigihcy of the evidence or (a) Ther.e ISno SUbStantlal risk the appel!ant will not app_ea_r to
issuespreviously raised is consistent with s. 974.02 (2). answerthe judgment following the conclusion of postconviction

Priorto 2001 WI 39, déctive 7/1/01, this rule did not specify who could requesproceedings;

anextension of time for a circuit court to decide a postconviction motion. Sub. (2) ; ; ; : :
(i) is amended to permit the circuit court, the statedéfendant, or any other party (b) The defendant isot likely to commit a serious crime,

10 request an extension of time for the circuit court to decide a postconviction-or pdgtimidate witnesses, ootherwise interfere with the administra

dispositionmotion. tion of justice;
Subsection(2) (j) is amendedor clarification and consistencgnd to cross— . i
references. 809.10, which contains the requirements governing a notigepefl. (c) The defendant will promptly prosecute postconviction pro

In a criminal case, the prosecutor who represented the state in the circishooldt  ceedingsand
be served with a copy of the notice of appeal. ‘i f

Theamendment to sub. (4) (a) clarifies that the rule requiring service on the sta{,e(d) The postconviction proceedings are not taken for purposes
public defender appellate division is applicable only to postconvigtimstdisposi () delay

tion, and appellate appointments. Rule 809.30 (4), 2001 W1 &&itiek 7/1/0L.is _ (4) |n making the determination on the motion, the court shall
designedo assure that courts acting on motions to withdraw have knowledige of

statepublic defendeés position with respect to appointing successor counsel: Sugikeinto consideration the nature of the_ crime, the length of sen

section(4) (a) is amended to reflect that withdrawal motions filgcstate public  tenceand other factors relevant to pretrial release.

defendeistaf attorneys alreadgontain that information and that the issue of appoint .

mentof successor counsel is irrelevant to the cswletermination when a no—merit (5) The defendan_t_ or the Ste_lte may seek review of the order of

reportis filed. [Re Order No. 02-01fettive January 1, 2003] the circuit court by filing a motion in the court of appeals under
The court of appeals did not abuse its discretion in refusing to allow a convicgd809.14 The party seeking reviemustattach to its motion a

felonto pursue a late appeal. Staténgiz, 101 Ws. 2d 546305 N.W2d 124(1981). copy of the judgment of conviction or other final judgment or
Thelimitation period under sub. (1) (f) [now sub. (2) (h)] cannot begin tantih f . . .
theentry of an appealable orden Interest of M. T108 Ws. 2d 410321 N.w2d order,the circuitcourt order regarding release pending appeal, the

289(1982). circuit court statement of reasons for the decision regarding
Forissues on appeal to be considered matters of right, postconviction motions maseasepending appeal, and the transcript of any release proceed

bemade except in challenges tofigncy of the evidence under s. 974(@2 State ; ; ; ; i i
v. Monje, 109 Ws. 2d 138325 N.W2d 695(1982). ingsin the circuit court or a statement explaining why no transcript

Becauselouble jeopardy precludes retrial if an appellate court finds a convictiéf @vailable. The party filing the mOtion_ Sha;" request a 'transcript
is not supported by siigient evidence, theourt must decide a claim of infiafency ~ Of the reportés notesfor any proceeding in the circuit court

evenif there are other grounds for reversal that would not preclude retrial. S‘at?é’gardingreIeasepending appeal for all parties to the appeal and

Ivy, 119 Wis. 2d 591350 N.W2d 622(1984). . L
Thecourt may for good cause grant extensions under this section. .$tateis, makearrangements to pay for the transcript within 7 days after the

149Wis. 2d 943440 N.w2d 364(1989). entry of the circuit court order regarding release pending appeal.
A defendant unable to assist counsemake decisions committed by law to the Within 7 days after the date on which the transcript was requested

defendantvith a degree of rational reasoning is incompetent to pursue postconvict'%gﬁd arrangements were made for payment, the reporter shall serve
relief. The process to be followed whenampetency issue arises is discussed. State . . g ! -
v. Debra A. E188 Wis. 2d 1.1, 523 N.W2d 727(Ct. App. 1994). copiesof the transcript on the parties to the appeal, file the tran

If a defendants represented by counsel, the defendant is statutorily barred fr@&ript with the circuit court, and notify the clerk of the court of

ligog%gdw%odsi gt(l(r:l?g Athe pl%%%%giy f{; an appeal. St®edmond203Ws.2d  gppealsand the parties to the appeal thatttia@script has been
] . App. - : . : L

A criminal defendant may bring a motion under sub. (2) (h) for a new trial basfélgd and servgd. .The motion shall be filed Wlthm 21 days "’!ﬂer the
on newly-discovered evidence. The defendant has the burestabfishing the 5 €Ntry of the circuit court orderThe opposing party may file a

criteriaenumerated by the court by clear and convincing evidence. Skatenton, responsevithin 14 days after the filing of the motion.
203Wis. 2d 195552 N.W2d 452(Ct. App. 1996)95-0111 . .
Whena criminal appeal is taken from a pleadzan it brings the entire judgment (6) The (_:ourtorderlng rel_ease shall require the defendant to
beforethe ahppr:ellate coufrt. fWhr:an a pleagmd' is negﬁted, thegtiglproper dispositiorposta bondin accordance with £69.09and may impose other
is to remand the cause for further proceedings on the origingleshaBtate.\Briggs, iti i i i
218Wis. 2d 61579 N.W2d 783(Ct. App. 1998)97- 1558 termsand conditions. The defendant shall file the bond in the trial
A defendant subjedb a post-probation revocation sentence cannot use this s€QUIT.
tionand s. 973.19 (1) (b) to raise issues that go the original judgment, def¢he History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39%.252, 1991 a. 39
antmay take a direct appeal from a subsequent judgment in torfidty litigate ~ 1997a. 232 Sup. Ct. Order Nd)0-02 2001 WI 39, 242 \i. 2d xxvii; Sup. Ct. Order
issuednitially raised bythe resentencing. StateScaccio, 2000 WI App 26240  No.02-01 2002 WI 120, 255 \§. 2d xiii.

Wis. 2d 95622 N.W2d 449 99-3101 Judicial Council Committee’s Note, 1978Section 969.09 providdser release
Section973.195 creates a separate and specific statutory procedure for requestingond pending appeal and the conditionthefbond. Section 969.01 (2) provides
asentence reduction that should be used in place of this section whenever the barsiond in felony cases after conviction in the discretion of the trial court or by the
for the modification is a change in law or procedure related to sentenfaogvwef  SupremeCourt or a justice thereof or the Court of Appeals or a judge thereof. Neither
afterthe inmate was sentenced that would have resulteshiorter term of a confine  the statutes nor case laiwowevey establishes the standards for release or indicates

ment. State.Vlorres, 2003 WI App 19267 Ws. 2d 213670 N.W2d 40003-0233  whetherthe Supreme Court or Cowt Appeals is reviewing the action of the trial
Neithersub. (4) or other law requires that a motion to withdrafilée any time ~ courtor acting denovo. This Rule is intended to meet these deficiencies. The stan
anattorney appointed by the public defender terminates his or her postconvietion&gdsfor release are those included in Araerican Bar Association Criminal Justice
pellaterepresentation of a defendant. Counsel for the defendant did not render iféindardsCriminal Appeals, s. 2.5. [Re Ordefeaftive July 1, 1978]
fective assistance by closing his file without first obtaining cpermission to with Judicial Council Note, 2001: Former rulesequired a party seeking review of a
drawor otherwise seeking a contemporaneous judicial determination that his clieieasedecision to file a petition for discretionary revieamd pay a separate filing
hadknowinglywaived either the right to appeal or the right to counsel. Fétdlin, fee,generating a separate appeal. The new motion procedure under sub (5) provides
2004WI App 22,269 Wis. 2d 810676 N.W2d 500 02-1828 a more eficient mechanism for appellants seeking release perafipgal. No
When a defendant seeks modification of the sentence imposed at resentencitigngein the substantive standards governing release decisions is intended. See
sub.(2) and s. 973.19 requitee defendant to file a postconviction motion with theStatev. Whitty 86 WSs. 2d 380 272 N.W2d 843(1978);State vSalmon,163 Ws.
circuit court before taking an appeal. These rules on sentence modifigpfin  2d 369 471N.W.2d 286(Ct. App. 1991). [Re Order No. 00-0Zegftive July 1, 2001]
eventhough the sentence imposed at resentencing is identical to a previous sentenhedicial Council Note, 2002: Subsection (5) is amended to establish time limits
andregardless ofvhether a defendant challenges the original sentence, a sentewéin which a party must request a transcript of the repsrtestes of any circuit
afterrevocation, or the sentence imposed at resentenSirage v\Walker, 2006 WI  court proceeding concerning release pending postconviction relief or appeal, and
82, Ws.2d __ 716 N.W2d 498 04-2820 within which the reporter must file and serve the transcript, anefjare the party
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?eekingrelief ffrt%m ihe cirC_uitt fcourhord?_r to r;‘ﬁuest, andd malt<e larrangignmetnts to pay matters outside the recorgossibly including confidential
or, a copy of the transcript for all parties. The amendment alsogesléne time : : ; ;
within which a party must file motion in the court of appeals to allow time to revievv'nformatlonjto rebut allegations made in my clientesponse to
thetranscript before deciding to file a motion. [Re Order No. 02-féttefe January the no—merit report.
1,2003]

Appellateprocedure for a petition for bail pending appeal is discussed. State v ;
Whitty, 86 Wis. 2d 380272 N.W2d 842(1978). Signature

The powerof a circuit court to stay execution of a sentence for legal cause does not i — Y i mii
includethe power to stay sentence while a collatattaick is being made on a convic (d) Service of copy of no merieport, transcript, and cauit

tion by habeas corpus proceeding in federal court. This rule has no application to @/rt case ecord. The attorney Sha” serve a copy O_f the no—-merit
situation.State vShumate107 Ws. 2d 460319 N.W2d 834(1982). reporton the person and shall file a statement in the cmfurt

The r'?erits of thée underlyinlg ag%ealhmay b:jglc;nsidgred by the triﬁl crc:urt inconqﬁbpeaﬁhat service has been made uffmmperson. The attorney
eringrelease pending appeal an the a| € in determining whether imme . LA—
diatg review gf the %rdpee denyingyreleasrc’sppending appeal isgnecessm';e y shallalso serve upon the person a copy _Of the transcript and circuit
Salmon,163 Ws. 2d 369471 N.W2d 286(Ct. App. 1991). courtcase record within 5 dayster receipt of a request for the

_ transcriptandcircuit court case record from the person and shall

809.32 Rule (No merit reports). (1) No-MmeRIT RePORT, file a statement in the court of appeals that sehésebeen made
RESPONSEAND SUPPLEMENTAL NO-MERIT REPORT. (&) No—merit onthe person.
report. If an attorney appointed unde889.30 (2) (epr ch.977 (e) Response to no-merieport. The person may file a
concludesthat a direct appeal on behalf of the person would Besponseo the no-merit report within 30 days after service of the
frivolous and without any guable merit within the meaning of no-meritreport. If the person files a response, the clerk shall,
Andersv. California, 386 U.S. 73§1967), and the person requestgithin 5 days after the filing of the response, semby of the
thata no—merit report be filedr declines to consent to have th@esponseo the attorney who filed the no—merit report.

attorneyclose the file without further representation by the attor (f) Supplemental no—merieport. If the attorneyis aware of

ney, the attorney shall file with the court of appeals 3 copies 0ka¢ o side the record that rebut allegations made ipéhgons
no-meritreport. The no—merit report shall identify anything ineqnongethe attorney may file, within 30 days after receipt of the
therecord that might guably support the appeal and discuss g, oo 'gresponse, a supplementa-merit report and anfifa-
reasonswvhy eaph |dent|f|e(.:i.|ssye Iacks. merit. B vit or affidavits, including matters outside the record. The supple
(b) Counseling and notificationl. Prior to the filing of a nNo— mentalreport andafiidavit or afidavits shall be served on the per
meritreport, the attorney shall discuss with the person all potenigh and the attorney shall file a statement in the court of appeals
issuesdentified by the attorney and the person, and the merit@ht service has been made upon the person.
anappeal on these issues. The attorney shall inform the person theeb) Remand for fact—findingrior to decision. If the person

heor she has 3 options: , andthe attorney allege disputed facts regarding matters outside
a. To have the attorney file a no—-merit report; therecord, andf the court determines that the persoversion of
b. To have the attorney close the file without an appeal; othefacts, iftrue, would make resolution of the appeal under sub.
c. To have the attorney close tfile and to proceed without (3) inappropriate, the court shall remand the case to the circuit

an attorney or with another attorney retained at the pessogourt for an evidentiary hearing and fact-finding on those dis
expense. putedfacts before proceeding to a decision under &)b.

2. The attorney shall inform the person that a no—merit report (2) NOTICE OF APPEAL, STATEMENT ON TRANSCRIPT,SERVICEOF
will be filed if the person either requests a no—merit report or dg@PIES. The attorney also shall file in circuit court a notice of
not consent to have the attorney close theviiiout further rep  appealof the judgmenbf conviction or final adjudication and of
resentatiorby the attorney The attorney shall inform the persorny order denying a postconviction or postdisposition motion.
thatif a no—merit report is filed the attorney will serve a copy ofhe notice ofappeal shall be identified as a no—merit notice of
thetranscripts and the circuit court case record upon the parsofppealand shall state the date on which the no-mepiort is due
the persons request. The attorney shall inform the person that@fdwhether the due date is calculated under(pgor (b). The
the person chooses to proceed withagpeal or chooses to haveclerk of circuit court shall transmit the recoird the_ case to the
the attorney clos¢he file without an appeal, the attorney will-for courtpursuant to 809.15 The attorney also shall file a statement
ward the attorneg’ copies of the transcripts and circuit court cag transcript complying with the requirementssoB09.11 (4),
recordto the person at the persenéquest. Thattorney shall also exceptthat copies of the transcript need not be providettter
inform the person that the person may file a response to the ma¥ties. All papers filed with the courtinder this subsection,
merit reportand that the attorney may file a supplemental ngxceptthe transcript, shalbe served on the state in accordance
merit report and didavit or afidavits containing facts outsidee  With s.809.80 (2) (bjand on any other partfrhe no-merit report,
record, possibly including confidential information, tebut noticeof appeal, and statement on transcript must be filed within
allegationsmade in the persamtesponse to the no—merit reportWhicheverof the following is later:

(c) Certification by attorney The attorney shaippend to the (&) Onehundred eighty days after the service upon the person
no-meritreport a signed certification that the attorney ¢ms  Of the transcript and circuit court case record requested under s.
plied with the client-counseling and client-notification require809.30(2) (e)
mentsof par (b). The certification shall be in the following form:  (b) Sixty days after thentry of the order determining a post

CERTIFICATION BY ATTORNEY convictionor postdisposition motion.

| hereby certify that | have discussed with my client all poten (3) DECISIONON NO-MERIT REPORT. In the event that the court
tial issues identified by mand by my client and the merit of anof appeals determines that further appellate proceedings would be
appealon these issues, and | have informed my client that he/dFgolous and without any guable merit, the court of appeals
mustchoose one of the following 3 options: 1) to have me fileshallaffirm the judgment of conviction or final adjudication and
no—meritreport; 2) to have me close the file without an appeal; Bt denial of any postconviction or postdisposition motion and
3) to have me close the file and to proceed without an attorney'®fevethe attorney of further responsibility in the case. dtter
with another attorney retained at my clisnéxpense. | have neyshall advise the person of the right to file a petition for review
informed my client that a no—-merit report will be filedlig/she to the supreme court undergf9.62
eitherrequests ao—merit report or does not consent to have me (4) No-meRIT PETITION FORREVIEW. If a fully briefed appeal
closethefile without further representation. | have informed mys taken to the court of appeals and #trney is of the opinion
clientthat the transcripts and circuit court case regdlibe for-  that a petition for review in the supreme court unde8(9.62
warded at his/her request. | have also informed my client that h@uld be frivolousand without any guable merit, the attorney
shemay file a response to the no—merit report and that | may féball advise the person of the reasonstifiis opinion and that the
a supplemental no—-merit repamd afidavit or afidavits contain  personhas the right to file getition for review If requested by
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the person, the attorney shall file a petition satisfyingrédtgiire  onother parties. The fifth sentence in sub. (2) requires cotmsetve copies of all
+ otherpapers on the state.
mentsof 5.809.62 (2) (d)and(f) and thq)erson shall file a supple Subsection (2) (a) establishes the time limits if a no—merit report is not preceded

mentalpetition satisfying the requirements of8€9.62 (2) (8) by a postconviction motion. The cross—reference was changed from s. 809.30 (2) ()
(b), (c), and(e). The petition and supplemental petition shall botfa (e) because only thwiginal transcript and circuit court case record request triggers
befiled within 30 days after the date of the decision or order of tmssti(;;g%r;g?bl;n;:&ablishes the time limits if a no—merit report follows a postcon
courtof appeals. An opposing party may fileesponse to the yiction motion. P P
petitionand supplemental petition within 14 days after the servicerhe 10-day time limit in sub. (4) was changed to 14 days. Please see the comment
of the Supp|ementa| petition. to s. 808.07. [Re Order No. 00-0Zesdftive July 1, 2001]

History: Sup. Ct. Orde83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi Judicial Council Note, 2002: When a no—merit report is filed, s. 809.32 (1) (e)

. p : givesthe person 36ays after the service of the no—merit report to file a response. The
gla%lg)slggécsg QQC%Sél%%ésN%%g%Szuzpbglt.V(\D/|rd3e9ﬂ223;1\2/\l\s&2gé< ';}&?835&19%; time limit in sub. (1) (d) is amended to adjust the time within which the attorney must
OrderNo 02_01p2.00.2 WI 120 255 . 2d xiii ! ’ »=up. CL sendcopies of the transcript and circuit court case record because five days should

- ) S pe sufiicient time for the attorney to make copies and send them to the person. The
Judicial Council Committee’s Note, 1981Subs. (3) and (4) are amended to refemendmenis intended to avoid delay that may occur if the person is not served with

properlyto the petition for supreme court review of decisions of the court of appealse record in time to utilize it in preparing a respotustne no-merit report. [Re Order
Sub. (4) is amended to reflect the amendments to Rule 809.62 regulating the fo101,02-01 efective January 1, 2003]

contentsand length of a petition for reviewf requested by the defendant, the attor  Thjs rule is constitutional although it does not secure an indigent convict the right

ney shall file with the supreme court a petition for review containing the statemegtcounsel in preparing a petition for revietate vMosley 102 Ws. 2d 636307

of the case and the appendaquired by Rule 809.62 (2) (d) and (f), as the attorney| w.2d 200(1981).

is in the best position to formulate the statement of the case and to provide the docq «no—merit brief” requirement under sub. (1) does not deny the right to counsel.

mentsrequired for the appendix. The defendant shall file a supplement containigg teex rel McCoy vAppeals Ct.137 Ws. 2d 90403 N.W2d 449(1987)

the statement of the issues presented for reviesvtable otontents, the statement ) : T . i )

of the criteria relied upon for a review and thguanent amplifyinghe reasons relied kn’g&?ﬁggﬁﬁg%ﬁ??0%%28%;: dagg%‘?;c:ﬁgemcgﬁ'g?eggéltiswixﬁ?\% g?;’;ggﬂ&

onto support the pefition as required by Rule 809.62 (2) (a), (b), (€) antheyule ounsel. A defendant must be informed of the right to appeal and to a no merit

doesnot prohibit the defendant from including a supplement to the statement of PéBCort but need not be informed orallBtate ex rel. Flores State,183 Ws. 2d 587

caseprovided by the attorney 516 N.W.2d 362(1994) ’ '

The rule requires that bothe petition and supplemental petition be filed within ; : A
30days of the date of the decision of the court of appeals. As with all petitions Bq;rgfenn?arneﬂt appeal procedure does not apply to appeals regarding terminations
- " A ™ ghts under s. 809.107. Gloria A.State,195 Wis. 2d 268536 N.W2d
review, the opposing party may file a response to the petition and supplemental (Ct. App. 1995)95-0315
tion within 10 days. The amendment provides that the 10 days begins to run from .h pp. b ds. 977.0 ; itutional. righ
seniceof the upplemental petion. [Re Orddeetve Jan. 1, 1952 o Togelerub, (1) and . 77,05 () ) sreate & statmnl constuional gt
szsusddf,@'\,%g‘ér}ﬁ't'o'“oéfé %goﬁs '{llt;e(sa)atr;](:osuubr;[lt(le)s were added. Subsection (} ewithout merit. If counsel fails to timely file a petition faview the defendant
’ paragrap rougn (g). ) ) may petitionfor a writ of habeas corpus and the supreme court has the power to allow
Subsectior{1) (a) was amended to specify that the no—rpesitedure applies only |atefiling. Schmelzer wiurphy, 201 Ws. 2d 246548 N.W2d 45(1996),95-1096
to direct appeals and thab-merit reports should be filed only when the defendant \whena defendans’ postconviction issues halieen addressed by the no merit pro
requestsubmission of a no—merit repant does not consent to closing the file with cedureunder this section, the defendant may not aggise those issues or other
out further representation by the appointed attarney issuesthat could have been raised in a previous postconviction motion under s.
Subsection(1) (b) creates new counseling and notification requirements f@74.06,absent the defendant demonstrating &icseifit reason for failing toaise
appointedattorneys. Before filing a no—merit report, the appointed attorney must dihoseissues previously State vTillman, 2005 WI App 71281 Ws. 2d 157696
cuss each identified issue with the defendant and explain why the issuedacttdar N.W.2d574 04-0966
merit. The attorney must inform the defendant of the deferslaptions: file a no— A convicted defendant could not be faulted for his reliance on his appellate
merit report, close the file without filing an appeal or a no—merit report, or file asel'sassertion in the no—merit report that there were no issueguafide meritvhen
appeal without the assistance of appointed counsel. The attousyinform the therewas apotential appellate issue that was also not identified by appellate court
defendanthat a no—merit report will be filed if the defendant requests submissionreview. In that case the defendant had shevsuficient reason for failing to raise
ano-merit report or if the defendant does not consent to closing the file without ftive issue in a response to the no—merit report and was not procedurallyftosnred
ther representation by the appointed attarrfBye attorney must inform the defend raisingthe issue of aentence being illegally increased. Stafeovtie; 2006 WI App
antthat, if a no—merit report is submitted, the attorney will furnish copies of the trahl, 289 Wis. 2d 179709 N.W2d 893 04-3189
script and circuit court case record to the defendant upon request. The attorney mustdefendant constitutional righto efective representation for the purpose of
notify the defendant that, if a no-merit report will not be submitted, the attorney wiercising the right to directly appeal a conviction did not require postconviction
forward the attorneys copies of the transcript and circuit court case record to tig@unseto offer the defendant the option of a “partial no—merit” report on any poten
defendantipon request. The attorney must also advise the defesfdhatno-merit ~ tial issues remaining after the defendant declined for strategic reasons to pursue an
proceduresset forth in this section, including the defendaright to file a response issuehaving aguable merit. The U.S. Constitution requires only that “an indigent’
to the attorneys no—merit report, and the attorneyight to file a supplemental no— appealill be resolved in a way that is related to the merit of that appeal.” Ford v

meritreport and didavit containing facts outside the recopdssibly including con ~ Holm, 2006 WI App 176, ___ W.2d ___, _ N.M2d ___02-1828
fidential information, to rebut allegations made in the defensaesponse the no—- This section comports with constitutional requirements. McCogZaurt of
meritreport. Appeals 486 U.S. 4291988).

Subsectior(1) (c) creates a neeertification rule that requires the appointed attor
ney to certify that the attorney has complied with the counseling and notification
requirement®f sub. (1) (b).

Subsection (1) (d) contains the no—merit report service rule from former sub. (1) SUBCHAPTERIV
(a) and creates a new transcript and circuit ccase record service rule. The attorney

mustserve a copy of the no—merit report on the defendattie defendant requests APPEAL PROCEDURE IN COUROF APPEALS

acopy of the transcript and circuit court case record, the attorney must forward the

copieswithin 14 days after receipt of the defendan€quest. The attorney must file IN TERMINATION OF ARENTAL RIGHTS,
astatement in the court of appeals that service has been made on the defendant.
Subsectior(1) (e) contains the response to the no—merit report rule from former CH. 799, TRAFFIC REGULAION,

sub.(1) (a). Subsection (1) (e) also creates a new rule that requires the clerk of the MUNICIPAL ORDINANCE VIOLATION, AND

courtof appeals to send a copy of the defendanetSsponse to the no—merit report,
within 5 days of the filing of the response, to the attorney fited the no-merit PARENTAL CONSENT TO ABORTION CASES
report.

Subsection(1) (f) was created to allow the attorney to reply to the deferdant’ . . . .
responsgo a no-merit report. The rule allows the attorney to file a supplemental n809.40 Rule (Appeals in termination of parental  rights,

meritreport and didavit(s) disclosing information that is outside the recordratel o[y 799 traffic regulation municipal ordinance viola -
vantto the attorney no—meritdetermination without violating confidentiality rules. . * i !

The supplemental report andfigvit procedure is in accordance wiBER 20:1.6 tioN, and parental consent to abortion cases).  (1m) An
(c) (1), which allows disclosures of otherwise confidential communications “to reeppealfrom an order denying getition under $48.375 (7)s gowv

tify the consequences of a clientriminalor fraudulent act in the furtherance of ifi ;
which the lawyers services had been use8CR 20:1.6 (c) (2which allows discle ernedby the procedures specified $0809.105 and an appeal

suresto establish a claim or defense on behalf ofdiueyer in a controversy between F0mM an order or judgment unde®.43is governed by thproce

thelawyer and the client ... or tespond to allegations in any proceeding conceminguresspecified in s809.107

Egaﬁmﬁé‘?ﬁrgﬂgﬁentmlon of the client;” aS€CR 20:3.3which requires candor (2) An appeal to the court of appeals from ajudgment or order
Subsectior(1) (g) creates a new rule that requires fact-finding upon a remandifb @ €h.799, traffic regulation or municipal ordinance violation

thecircuit courtif the defendans response to the no-merit report and the attsneycasemust be initiated within the time period specified i8G8.04

supplemental no—merit report andicdvit allege facts outside the record; and if the%gd is governed by the procedures specified in8§9.01 to

factsalleged by the defendant, if true, would make resolution of the appeal under ! .
(3) inapp%oprigte. PP 9.26 and 809.50to 809.85 unlessa different procedure is

Thesecond sentence in sub. (2) requires the attorney to state, in the no-merit n@xpresslyprovided in $s809.41to 809.43

of appeal, of the time limit for filing the no—merit report and the calculation used to P B
determinethat time limit. The fourth sentence in sub. (2) requires the attorney to file (3) Any civil appeal to the court of appeals undab.(2) is

astatement on transcript with the clerk, but exempts counsel from serving a trans&ipbjectto the docketing statement requirement 80€.10 (1)d)
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andmay be eligible for the expedited appeals program iditie The rule is further amended to require that the motion for 3-judge panel be filed
cretionof the court with the copy of the notice of appeal required to be sent to the clerk chuhif

h appealsunder Rule 809.10 (1) (a) and not with the origivatice of appeal filed with
History: Sup. Ct Order83 Wis. 2d xiii (1978);1979 c. 3%.92 (16) Sup. Ct.  theclerk of the circuit court.
Order,92 Ws. 2d xiii (1979);1979 ¢. 175.53,1979 c. 3551981 c. 39(.252, Sup. Subs.(2) and (3) are amended to clarify that their provisions may apply to both an
Ct. Order 130 Ws. 2d xi xix ((1986); Sup. Ct. Order31 Ws. 2d xv (1986); Sup. appealand a petition requesting the exercise of supervisory jurisdiction or original
Ct. Order 136 Ws. 2d v xxv ((1987);1991 a. 2631993 a. 3951995 a. 77Sup. Ct. jurisdictionto issue a prerogative writ.
\(,)vrldfzrgloz'gg V(\)BZ %gm.'.wl 39, 242 V. 2d xxvii; SupCt. Order No02-01 2002 Section 752.31, aamendedy ch. 192, Laws of 1979, provides for a hearing in
e ceaxi. ) . . the county of origin for appeals but not for other proceedings such as a petition for
Judicial Council Committee’s Note, 1978Rule 809.40 establishes the time peri su‘ggervisorwrit or original jurisdiction prerogative writ. Sub. (4) is created to set out
ods for appealing in a misdemeanor case or Chapter 48, 51 or 55 case or seekingipgsteparate subsection of Rule 809.41 the procedure to request that abappeal
convictionrelief in a misdemeanaase pursuant to s. 974.02 (1). It also makes thesargin the county where a case or action originated as authorized under sub. 752.31
procedureset forth in Rules 809.30 to 809.32 apply to these types of cases.  (3) The creation of this separate subsection makes no substantive icithegarior
Rules809.41to 809.43 establish special procedures for appeals that may be hesstedurehat was contained in Rule 809.41 (1). The rule requires thatdtien
by one appellate judge. The appeal time perio@hapter 299, tréit regulation and  for hearing in county of origin be filed with the copy of the notice of appeal required
municipalordinance violation cases, are found i8@8.04. [Re Order fdctive July  to be sent to the clerk of the court of appeals under Rule 809.10 (1) (a).
1, 197_8]_ ) . . Rule809.41 is also amended to clarify that the appeal or peistidecided rather
Judicial Council Committee’s Note, 1979Sub. (2) is repealeshd recreated to  thanheardas oral agument may not occur in all matters filed in the court of appeals.
placeinto it for purposes of clarity the appropriate reference in Chapter®@8in  [Re Order efective Jan. 1, 1982]
ing the appeal time periods for Chapter 799fizakgulations, and municipal ordi ~ Jjudicial Council Note, 2001: Titles were addedThe time limits in sub. (1) and
nance violations cases. No substantive change is intended. [Re @diveeDan.  sub.(4) have been changed from 7 fodnd 10 to 14 days. See the comment to s.
1,1980] 808.07.[Re Order No. 00-02 ffctive July 1, 2001]
Judicial Council Note, 2002: Sub. (1) is repealed to eliminate confusing cross—

referenceso appeal procedures under Subchapter Ill. Appeals under former sub. i
wereand are governed by the proceduresin809.30 to 809.32. [Re Order N0_8@9.42 Rule (Walver of oral argument)‘ The appellant and

02-01leffective January 1, 2003.] respondenin an appeal under 852.31 (2)may waive oral &u-
ment,subject to approval of the court.

809.41 Rule (Motion for 3—judge panel or hearing in (1517i€sat)ory: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d xiii

county of Ol’lgln). (1) MOTION FOR3-JUDGEPANEL. If an appel Judiéial Council Committee’s Note, 1979This rule is amended to deletedan

lant or a petitioner requesting the coaftappeals to exercise its guageauthorizing an appellant and respondentveive the filing of briefs in an

supervisonyjurisdiction or its original jurisdiction to issue prerog aﬁgv‘ffi'r‘]% th% i(\fﬁ]“f%?ffmﬁpeoaf'z-ri;ge (%glé“r &Lﬁg%‘?g‘j asa fgﬁgﬁgﬁ’}, idosvsitﬂotthat

ativewrits or its appellate jurisdiction to grant petitions for leavgyjicy. [Re Order dbctive Jan. 1. 1980] 9 ty

to appealdesires the matter to be decided by a 3—judge panel, the

appellantor petitioner shall file with the copy of the notice 0809.43 Rule (Number of briefs). (1) A person shall file 10

appealrequired by s309.10(1) (a) or with the petition requesting copies of a brief and appendix in the court of appeals, or the num

the court to exercise its supervisamyiginal, or appellate jurisdic berthat the court directs, arshall serve 3 copies on each party

tion, a motion for a 3-judge panel. Any other party must file & the opposing party is not represented by counsel, only one copy

motion under this rule for 8-judge panel within 14 days after-serneedbe served on that party

vice of the notice of appeal or withe response to the petition. (2) A person who is found indigent unde844.29and who

The failure to file a motion under this rule waives the right is not represented by counsel sHi# 3 copies of a brief and

requesthe matter to be decided by a 3—judge panel. A motion f@ppendixin the court of appeals and shall serve one copy on each

a3-judge panel in a case in which the state is a party shall alsphey. A prisoner who has been granted leave to proceed without

servedupon the attornegeneral. The attorney general may filgprepaymenbf fees under 814.29 (Im)and who is not repre

a response to the motion withith dlays after service. sentedby counsel shall file 3 copies of a brief or appendix in the
(2) DECISIONON MOTION FOR3-JUDGEPANEL. The chief judge courtof appeals and shall serve one copy on each.party

may change or modlfy_hls or her decision on a motion that the m%%:%it)?rsyup_sgg grtd grg%r)SOS_\(l)\lzsé %%)i"{/\(/fgggé)z’ fzugg _Cztd?(;(dveiri§l64 Wis. 2d xxix

terbe decided by a 3-judge panel at any time prior to a decis dicial Council Note, 2001: Subsection (1) was revised to simplify statutory

on the merits of the appeal or petition. language. The last sentence in sub. (1) reduces the number of copies required for a

, pro separty Subsection (2) was revised to simplify the language and to specify that
(3) THREE-JUDGEPANEL ON COURT'SOWN MOTION. Whether or this section applies only toro separties. [Re Order No. 00—-0Zetive July 12001]

not a motion for a 3—judge panel has been fitbe, chief judge
may order that an appeal petition be decided by a 3—judge panel
atany time prior to a decision on the merits of the appeal or peti SUBCHAPTERV

tion.
(4) MOTION FORHEARING IN COUNTY OFORIGIN. If anappellant DISCRETIONARY JURISDICTION PROCEDURE IN
desiresthat the appeal be heard in the county where the case or COURT OF APPEALS

actionoriginated under §52.31 (3) the appellant shall file with

the copy ofthe notice of appeal required by889.10 (1) (ap 809.50 Rule (Appeal from judgment or order not

motion requesting a hearing in the county of origin. Any otheppealable as of right). (1) A person shall sedkave of the
party must file a motion requesting a hearing in¢banty of oi  courtto appeal a judgment or order not appealable as of right
gin within 14days after service of the notice of appeal. The failutmders.808.03 (1)by filing within 14 days after the entry of the

to file a motion under this subsectimrives the right to request judgmentor order a petition and supporting memoranduranyf

the appeal be heard in the county where the case or action ofigie petition and memorandurcombined may not exceed 35
nated. pagesf a monospaced font issed or 8,000 words if a proportional

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orded2 Ws. 2d xii ~ serif font is used. The petition shall contain:
(1979);Sup. Ct. Orderl04 Ws. 2d xi (1981); Sup. Ct. Order 151i8\2d xvii (1989);

1993a, 486 Sup. Ct. Order NcD0-02 2001 WI 39, 242 . 2d xxvii. (a) A statement of the issues presented by the controversy;
Judicial Council Committee’s Note, 1979Sub. (3) is created to clarify that the b) A statement of the facts necessary to an understanding of
chiefjudge of the Court of Appeals has the authority to order that an appeal be decj issues:

by a 3-judge panel after it has initially been assigned to a single Court of Appeals . . .
judge. This authority of the chief judge may be exercised at any time prior to-a deci (C) A statement showing that review of the judgment or order

sionon the merits of the appeal by the single Court of Appeals judge to tigom immediatelyrather than on an appeal from the final judgment in

appealwas originally assigned. [Re Ordefegtive Jan. 1, 1980] . . d : .
Judicial Council Committee’s Note, 1981Rule 809.41 is amended to harmonizethe case or proceedlng will mate“a”y advance the termination of

with ch. 192, Laws of 1979. thelitigation or clarify furthemproceedings therein, protect a party
Sub. (1) is amended to apply the procedure for requesting a 3-judge panelfimm substantial or irreparable injyryr clarify an issue of general

appealdo other proceedings in the types of case specified in s. 752.31 (2). The i e ; f A

is also amended to require that if the motion for 3—judge panel is in a cabem IH‘f"portanceln the admlnIStratlon of justice; and .
thestate is a party the motion must be served upon the attorney general asivellas (d) A copy of the judgment or order sought to be reviewed.
person®f record. If the districattorney files the motion for 3—judge panel, the dis : AR : :
trict attorney must serve the motion on the attorney general. The attorney general i42) A,n opposing party ",1 CIrCU[t QOUI‘[ shall file a re5pons,e with
given7 days to respond to the motion. supportingmemorandum, if anyvithin 14 days after theervice
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of the petition. The response and memorandum combined mayd) The reasons why the court should take jurisdiction.
notexceed 35 pages if a monospaced font is used or 8,000 wordg) The court maydeny the petition ex parte or may order the
if a proportional serif font is used. Costs and fees may be awarg@ghondents to file a response with a supporting memorandum, if
againstany party in a petition for leave to appeal proceeding. any, and may order oral gament on the merits of the petition.
(3) If the court grants leave to appeal, the procedures fine response and memorandwombined may not exceed 35
appealsrom final judgments are applicable to further proeeegagesf a monospaced font issed or 8,000 words if a proportional
ingsin the appeal. The entry of the order granteaye to appeal seriffont is used.The respondents shall respond with supporting
hasthe effect of the filing of a notice of appeal. The court maynemorandunwithin 14 days after service of the ordérrespon
specifytheissue or issues that it will review in the appeal. If thedentmay file a letter stating that he or she does not intend to file
courtgrants leave to appeal, the petitioner shall file a docketingesponse, but the petition is not thereby admitted.
statementf required by s809.10 (1) (d)identifying the issuesto  (3) Thecourt, upon a consideration of the petition, responses,
bereviewed in the appeal. The docketing statement shall be filegpportingmemoranda analgument, may grant or deny the peti
within 11 days after the date of the order granting the petition féon or order such additional proceedings as it considers appropri
leaveto appeal. ate. Costs and fees may be awarded against any party in a writ pro
(4) A person filing a petition under this section shall apperigeding.
to the petition a statement identifying whether the petition is pro (4) A person filing a petition under this section shall append
ducedwith a monospaced font or with a proportional serif fonto the petition a statement identifying whether the petition is pro
If produced with a proportional serif font, the person shall set fodbcedwith a monospaced font or with a proportional serif font.
theword count of the petition. If produced with a proportional serif font, the person shall set forth

b5, S 1. Orls Vo, 2% 570, oL o e, 02 theword court of e petion,
;2uUp. LL Orderlol WS. 2d xvii » 2up. L Or 1S. 20 XXIX History: Sup. Ct. Order83 Wis. 2d xiii; Sup. Ct. Orderl04 Ws. 2d xi (1978);
(1991);Sup. Ct. Orderl71 Ws. 2d xxxv (1992); Sup. Ct. Order NaB-20 179Ws.  gn ct. Order 151 Ws. 2d xix (1981); Sup. Ct. Ordei64 Ws. 2dxxix (1991): Sup.
2d xxv; Sup. Ct. Order N@.O—OZ 2001 WI 39, 242 \i8. 2d xxvii; Sup. Ct. Order No. Ct. Order 171 Ws. 2d xxxv (1992); Sup. Ct. Order Na8-2Q 179 Ws. 2d xxv; Sup.
02-01 2002 W1 120, 255 \. 2d xiii _ _Ct. Order No.00-02 2001 WI 39, 242 \i. 2d xxvii.
_Judicial Council Committee’s Note, 1978: Section 808.03 (1) makes only final  j,gicial Council Committee’s Note, 1981Sub. (1) isamended to reflect the pro
judgmentsand final orders appealable as of right. All other judgmeemdsorders are - cequrefor issuance of a prerogative weitrrently followed by the court of appeals
appealable only in the discretion of the court. This section protfidgzocedure for anq to alert attorneys to the correct procedure to be folloRetk 809.51 governs
askingthe court to permit the appeal of a nonfinal ardEne issue of whether the the procedures for seeking a petitifam supervisory writ or original jurisdiction pre
courtshould hear the appeal is presented to the court by petitorboth parties  rogativewrit in the court of appeals. [Re Ordefeetive Jan. 1, 1982]
giventhe opportunity of submitting memoranda on the question. The standards ofgjcial Council Note, 2001: The time limit in sub. (2) was changed from 10 to
which nonfinal judgments or orders should be reviewed immediately are set forth_lupdays See the comment to s. 808.07. [Re Order No. 00fe@Ehaf July 1, 2001]
s.808.03 (2) and araken from the American Bar Associati®$tandards of Judicial y PP . y
o : - The court of appeals abused its discretion by ordering grairent one day after
{-i\\?érj]lmstrlat?gnig]tandards Relafing to Appellate Courts, s. 3.12 (b). [Re Oger ef the petition for a writ was filed and served. State ex rel. Breiklilwaukee County
JudigiaIYCouncil Committee’s Note, 1979Sub. (1) (c) is amended to conform Circuit Court, 91 Wis. 2d 833284 N.W2d 102(1979).
with 808.03 (2)(b), which sets out the étandards created by fseafisin Legislature Thecourt of appeals does not have jurisdiction to entertain original actions unre
) . eah : f igifafedto its supervisory or appellate authority over circuit courts. State ex rel. Swan
for appeals to the Court of Appeals by permission. A drafting error in the origi Elections Board33 Ws. 2d 87394 N.W2d 732(1986
preparation of chapter 809 replaced the word “or” found in 808.03 (2) (b) with the ! ) ) ( )-
word “and”, which results in a party having to show in a petition to the Court of
Appealsfor the court to assume discretionary jurisdiction that granting such a petiti§®9.52 Rule (Temporary relief)_ A petitioner may request
will protect a party from both substantial “and” irreparable injatiyer than meeting ; o -
justone of the Zriteria, as was the intention of thésébnsin Legislature. [Re Order In a petition T'IEd unqer 8.09'5(.).0r 809'51that. Fhe court grant
effectiveJan. 1, 1980] temporaryrelief pending disposition of the petitioithe court or
Judicial Council Note,2001: The time limits in subs. (1) and (2) were changeda judge of the court may grant temporary relief ugf@nterms and
from 10 to 14 days. Please see the comrteest 808.07. Subsection (3) Spedﬁesconditionsit considers appropriate
thatthe court may grant discretionary review on specified issues. Thisodifees History: Sup. Ct. Order83 Wis. 2d xii (19%8)'1981 c. 3905252
Feddersv. American Family Mut. Ins. Ca230 Ws. 2d 577601 N.Ww2d 861(Ct. Oy -t ! . » . . .
App. 1999),99—1526whichyheld a grant of leave to appeal from a nonfinal(order or Judicial Council Committee’s Note,1978:Rules 809.51 to 809.52 incorporate
judgmentdoes not authorize cross—appeals as of right from the same or from anothéthe rules for the first time the procedures to be followed when the court is asked
nonfinal order or judgment; cross-appeatsjuire a separate petition for leave to!0 EXercise its s(;:_pe_rwsofryhrurésdlcuon. CFor an %Xcﬁ”%’.‘t q|squssk|)on of original and
appeal[Re Order No. 00-02 fefctive July 1, 2001] supervisonyjurisdiction of the Supreme Court and the distinction between seem

Judicial Council Note, 2002: Subsection (3) is amended to clarify the docketingh€ Opinion by Justice Wkhem in Petition of Heil, 230 Wl 428, 284 N.W42

statementequirements following the grant of a petition for leave to appeal a noLI39): To a lagedegree the procedures specified in 208.\1/23, 229 N.W643

final order [Re Order No. 02-01 fefctive January 1, 2003] 1930)are followed, but some of the features O.f Rule 21, F,Wlncludec_i. .
Onceleave to appeal is granted, a cross—appeal from the same interlocutory orddfhereare a number of changes, howetram prior procedures. The parties in the

or judgment in the action requires a petition for leave to appeal. Feddenekican actionor proceeding in the trial court muse made respondents in the Court of

Family Mutual Insurance C®30 Ws. 2d 577601 N.W2d 861(Ct. App. 1999), Appealshecause they in most cases are the real parties in interest. Usually the judge

99-1526 whose order is being challenged has no direct interest in the outcome and should not
A person who is granted leaveappeal a nonfinal order is limited solely to thoseP® forced to appear but magf course, do so. The Attorney General must also be

issuesoutlined in the petitiorto the court of appeals. StateAufderhaar2004 Wi servedn certain cases such as declaratory judgments involving the constitutionality

App 208,277 Ws. 2d 173689 N.W2d 674 03-2820 Reversed on other grounds. of a statute or arising under Chapter 227, the administrative procedure act.

Statev. Aufderhaar2005 WI 108283 Ws. 2d 336700 N.W2d 4 03-2820 ~ Thepetition must be fileavith the clerk rather than being submitted ex parte to a
InterlocutoryAppeals in Visconsin. ©wers, Arnold, §ss-Mattner &Levenson, 1udgeof the court. By virtue of the requirement that the petition be filed, it must pre.
Wis. Law. July 1993. viously have been served on opposing parties as required by s. 809.80. The initial

actionof the court will be to direct the respondentamswer the petition rather than
i . L o to issue an order to show cause why the relief requested shoudd gainted. [Re
809.51 Rule (Supervisory writ and original jurisdiction Order efective July 1, 1978]

to issue prerogative writ). (1) A person may request the

courtto exercise its supervisory jurisdiction or its original juris

diction to issue a prerogative writ over a court and the presiding SUBCHAPTERVI

judge,or other person or bogdy filing a petition and supporting

memorandum.The petition and memorandum combined may not APPELLATE PROCEDURE IN SUPREME COUR
exceed35 pages if a monospaced font is used or 8,000 words if a

proportional serif font is used. The petitioner shall name 3509.60 Rule (Petition to b .
; . ypass). (1) A party mayfile
respondentshe court and judge, or other persorbody and all \i'the supreme court a petition to bypass the court of appeals
other partiesn the action or proceeding. The petition Sha”'corbursuamto 5.808.05n0 later than 14 days following the filirug
tain: . the respondeng brief under s809.190r response. The petition
(a) A statement of the issues presented by the controversyqystinclude a statement of reasons for bypassing the court of
(b) A statement of the facts necessary to an understandingppeals.

the issues; (2) An opposing party may file a response to iedition
(c) The relief sought; and within 14 days after the service of the petition.
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(3) Thefiling of the petition stays the court of appeals from (c) A concise statement of the criteria of s{d.relied upon

taking under submission the appeal or other proceeding. to support the petition, or in the absence of any of the criteria, a
(4) Thesupreme court may grant the petition upon such eongPncisestatemenof other substantial and compelling reasons for
tionsas it considers appropriate. review.

(5) Uponthe denial of the petition by the supreme court the (d) A statement of the case containing a description of the
appealor other proceeding in theourt of appeals continues ashatureof the case; the procedural status of the case leadityg up

thoughthe petition had never been filed. the review; the dispositions in the trial court and courgpbeals;
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi anda statement of those facts not included inapimion of the
(1981);Sup. Ct. Order NcD0-02 2001 WI 39, 242 §. 2d xxvil. courtof appeals relevant to the issues presented for rewiighv

Judicial Council Committee’s Note,1981: The amendment to sub. (1) estab :
lishestime periods for filing a bypass petition to discourageafisiee petition for dil appropriate references to the record.

atorypurposes. [Re Orderfettive Jan. 1, 1982] (e) An agumentamplifying the reasons relied on to support

Judicial Council Note, 2001: The time limits in subs(1l) and (2) have been it i i
changedrom 10 to 14 days. Please see the comment to s. 808.07. [Re Ordertltl]c? petition, arranged in the order of the statement of issues pre

00-02effective July 1, 2001] sented. All contentions in support of the petition mbst set forth
in the petition. A memorandum in support of the petition is not
809.61 Rule (Bypass by certification of court of permitted.

appeals or upon motion of supreme court). ~ The supreme  (f) An appendix containing, in the following order:
gg“x rgfag talégléu”SgEté%?tglg?oipge?:]grc%;‘;r preoaflgi)(:mgcl)rr]] the 1. The decision and opinion of the court of appeals.
u u ificati u T '
thesuprerr:]% coumpown motion. Thg supreme ICépc))urt may Pefus 2. Judgment, orders, findings of fact, conclusions of law and
to take jurisdiction of an appeal or other proceeding certified to {15 1o andun13|e0|3|?ns of thg cwcwg_cour# a;]ratimm!stratwe
by the court of appeals. agenciesiecessary for an understanding of the petition.
History: Sup. Ct. Order83 Wis. 2d xiii (1978). 3. Any other portions of the record necessary for an under
Thesupreme cour'denial of certificatiomas no precedential value on the meritsStandingof the petition.

of the case. State 8hillcutt,119 Ws. 2d 788350 N.W2d 686(1984). . s .
Whenconfronted with a direct conflict between a decision of the state supreme (2m) SUbse_Ctlomz) does not apply toa p_etltlon for review of

courtand a later decision of the U. S. Supreme Court on a matter of federtidaw an appeal that is governed by889.105 A petition governed by

courtof appeals may certify the case to the state supreme court under s. 809.6ghat section shall comply with £09.105 (1).

it does not, or certification is not accepted, the supremacy clause of thednsBtu . . . . .

tion compels adherence to U. S. Supreme Court precedent on matters of federal la{2r) This section applies to petitions for review of an appeal

althoughit means deviating from a conflicting decision of the state supreme coygnders.809.107 except as provided in 809.107 (6) (f)

Statev. Jennings, 2002 WI 4252 Wis. 2d 228647 N.W2d 142 00-1680

Discretionaryreview by the Wsconsin supreme court. Pokrass, WBB March, (3) Exceptas provided in 809.32 (4) anopposing party may

1985 file a response to the petition within 14 days after the service of
N _ _ the petition.
809.62 Rule (Petition for review). (1) A party mayfile (4) The petition for review andesponse, if anyshall conform

with the supremeourt a petition for review of an adverse decisiog, 5 809.19 (8) (bjand(d) as to form and certification, shall be as
of the court of appeals pursuant t888.10within 30days of the ghgras possible, and may not exceed 35 pages in lengthdine
dateof the decision of the court of appeals. Supreme court revigacedfont is used or 8,000 words if a proportional serif font is
is a matter of judicial discretion, not of right, and will be grame%d,exclusive of appendix. The petition for review and the
only when special and important reasons are presented. The{Qlyonsehall have white front and back covers, and a party shall
lowing, while neither controlling nor fully measuring theurts e 10 copies with the clerk of the supreme court.

discretion,indicate _crlt_e_rla that W'”. be considered: . (5) Exceptas provided in $809.24 the filing of thepetition
(a) A real and significant question of federal or statpstitu staysfurther proceedings in the court of appeals.

tional law is presgnted. . (6) Thesupreme court may grant the petition upon such eondi
(b) The petition for review demonstrates a need for thendas itconsiders appropriate, including the filing of additional
supremecourt to consider establishing, implementing or changjets |f the petition is granted, the petitioner cannot raise or
ing & policy within its authority _ _argueissues not set forth in the petition unless ordered otherwise
(c) A decision by the supreme court will help develop, clarifigy the supreme court. The supreme court may limit the issues to
or harmonize the layand be considered on review

1. The case calls for the application of a new dociratieer (7) A party who seeks a modification of an adverse decision
thanmerely the application of well-settled principles to the fagf the court of appeals may file a petition for cross-rewithin

tual situation; or the period for filing a petition for review with the supreme court,
2. The question presented is a novel one, the resolutionopf30 days after the filing af petition for review by another party
which will have statewide impact; or whicheveris later A party seeking cross—review has the same

3. The question presented is fiattual in nature but rather rightsand obligations as a party seeking review unde8@f.

is a question of law of the type that is likely recur unless (lg'?'gt)oéyi Sup. CL Order8s g‘és-.z(fligg'i)(iggf)? 52%%.80. Qrdeda W 2d 50
;oup. Ct. Orael . Xl a. up. Ct. Oraer -

resolvedby the supreme court. 179Wis. 2d xxv;1993 a. 395Sup. Ct. Order NoD0-02 2001 WI 39, 242 \ié. 2d

(d) The court ohppeals’ decision is in conflict with controlling xxvii; Sup. Ct. Order No02-01, 2002 WI 120, 255 . 2d xiii.

PAi ; dicial Council Committee’s Note, 1979:The caption ofRule 809.62 is
oplnlonsof the United States Supreme Court or the supreme COaL?’Ftndedo more properly describe tffienction of the Supreme Court in reviewing

or other court of appeals’ decisions. decisionsof the Court of Appeals.

(e) The court ofappeals’ decision is in accord with opinions Rule809.62 (5) [7] is createth protect the review rights of all parties to a review

Supreme Court by creating a cross-review provisiom fdecision being
of the supreme court or the court of appeals but due to the pas edby the Supreme Court similar to the cross—appeal provision for a judgment

of time or changing circumstances, such opinions arefdpe or order being appealed to the Court of Appeals from a trial court found in Rule
reexamination. 809.10(2) (b). New sub809.62 (5) gives a party the ability to file for cross-review
. . L. with the Supreme Court up &n additional 30 days from the filing of a petition for
(2) Exceptas provided in 8309.32 (4) the petition must cen  reviewby another party to the decision rendered by the Court of Appeals. [Re Order
tain: effectiveJan. 1, 1980]
. Judicial Council Committee’s Note, 1981Rule 809.62 is amended to regulate
(a) A statement of the issues presented for redfemmethod e form, contents and length of petitions for revielhe amendments are intended

or manner ofaising the issues in the court of appeals and how tlagocus the petition for review on the criteria promulgated by the supreme court for

court of appeals decided the issues. grantinga petition for reviewto facilitate the dicient and eflective considerationf
the petition by the supreme court, and to develpetiion that may be used by the
(b) A table of contents. supremecourt for consideration of the merits after review is granted.
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Sub.(1) incorporates criteria promulgated by the supreme court for grarggtg a ~ The 30-day deadline for receipt of a petition for review is tolled on the date that
tion for review In re Standards to Review Petitions to App8alWis. 2d xiii, 268  apro se prisoner delivers a correctly addressed petition to the proper prison authori
N.W.2d xxviii (1978). tiesfor mailing. State ex rel. Nichois Litscher 2001 WI 19,247 Ws. 2d 1013

Sub.(2) regulateshe contents of the petition. Sub. (2) (a) requires that the petiti@$5 N.-W.2d 29200-0853 See also, Brown Bradley 2003 WI 14259 Ws. 2d 630
containa statement of the issues presented for revfemethod or manner afis 698 N.W.2d 427 01-3324
ing the issues in the court of appeals, and how the court of appeals decided the issugiscretionaryreview by the Wsconsin supremeourt. Wison and Pokrass. WBB
Correspondinglysub. (6), formerly sub. (4), is amended to provide that if the petitidreb.1983.
is granted, the petitioner cannot raise guarissues not set forth in the petition unless Petitions for review by the 1&tonsin supreme court. 1979 WLR7S.
orderedotherwise by the supreme court. The supreme court may limit the issues to
be considered on reviewThese amendments establish that the parties are limited i
the issues raised in the petition, but the supreme court may order the paries to a$09'63 Rule (Proc_edurt_a I.n supreme court). When the .
issuesnot raised. Likewise, the supreme court may limit the issues to be revieweiPremecourt takes jurisdiction of an appeal or other proceeding,
The petition informs the supreme court as to whether an issue had been raised ithlgerules governing procedures in tteurt of appeals are applica

courtof appeals. If an issueas not raised in the court of appeals, then it is left t i H i
thejudicial discretion of the supreme court asvteether it will grant the petition so bleto proceedlngs in the supreme caurtess otherwise ordered

asto allow the issue to be raised in the supreme court. by the supreme court in a parﬁcular case.
Sub.(2) (c) requires that the petition contain a concise statement of the criteria oHistory: Sup. Ct. Orde83 Wis. 2d xiii (1978).
sub. (1) relied upon to support the petition, or in the absence of any of the criteria, a
concise statement of other substantial emipellingreasons for reviewSupreme  809.64 Rule (Reconsideration). A party may seek recen

courtreview is a matter of discretion. The supreme court has promulgated the critgei ; ; e :
asguidelines for thexercise of its discretion. In the absence of one of the criteri_g!a(:"ra‘nonOf the JUdgmem or opinion of the supreme court by fil

the supreme court mayranta petition for review if the petitioner establishes otheing @ motion undes. 809.14for reconsideration within 20 days

substantiabnd compelling reasons for revielWhe amendment requires that the-peti ahfterthe date of the decision of the supreme court.
tionereither state criteria relied upon or in the absence of any of the criteria, state other. . .
substantiabnd compelling reasons for reviewhe burden is on the petitioner to fogéﬁrgz 2%6’)1 \(/:\}I %dggg’ as.zzddxilllm(1978),1981 ¢. 39@.252 Sup. Ct. Order

explicitly define th? other substant_igl and compelling reasons for revievy . Judicial Council Committee’s Note, 1978Rule 809.64 replaces former Rules
Sub.(2) (d) requires that the petition contain a statement afabe containing a 551 65 251 67 t0251.69, which provided for motions for rehearing. The necessity

descriptionof the nature of the case, the procedural stattiseatase leading up to for the filing of briefs on a motion for reconsideration as required by former Rule

thereview the dispositions in the trial court aodurt of appeals, and a statement ofy51 67is eliminated. The matter will be considered on the motion and supporting and

thosefacts not included ithe opinion of the court of appeals relevant to the issugsyposingmemoranda as with any other motion. The term “reconsideration” is used

presented for reviewith appropriate references to the record. The opinion of thgtherthan rehearing because in a case decided without grmhentthere has been

courtof appeals must be included in an appendix to the petition. Consegifiémtly g injtial hearing. [Re Order feictive July 1, 1978]

opinionof the court of appeals sets forth a complete statement of the facts relevanygicial Council Note, 2001: This section has been changedpecify that the

to the issues presented for revjeie petition for reviemeed not restate those facts. tjme imit for filing motions for reconsideration of supreme court opinions is calcu

The petition need only state those facts not inclutiethe opinion of the court of |atedfrom the date, not the filing, of the decision. [Re Order No. 00-f82tafe July

appealsrelevant to the issues presented for revielhe statemenof facts must 1 2001]

|nc|udeappropr|at9 references to Fhe record. . . A supreme court order denyingetition to review a court of appeals decision was
Sub.(2) (e) provides that the petition must contain guiarent amplifying the rea  neithera judgment nor an opinion. Archdiocese of Milwaukeditwaukee 91 Wis.

sonsrelied on to support the petition, arranged in the order of the statement of issieg§25 284 N.W2d 29(1979).

presented All contentions must be contained within the petition. There is no memMo A mqtion mailed within the 20-day period, but received after the period expired

randumin support of the petition. wasnot timely and did not merit exemption from the time requirement. Lobermeier

Theappendix required by suf2) (f) will assure that all relevant supporting docu v, General €lephone Co. of Wconsin, 120 Ws. 2d 419355 N.W2d 531(1984).
mentsnecessary for an understanding of the petition for review be before the supreme
courtfor consideration. This will facilitate not only the review of the petition for
reviewbut will enhance the petition as an aid toc¢bart in any subsequent review
onthe merits. SUBCHAPTERVII

Sub.(4) is created to regulate the form and lengtthefpetition for review and

response.Theform of the petition and response is based on Rule 809.19 for briefs ORIGINAL JURISDICTION PROCEDURE
as to printing requirements, page size and binding. The petition and response shall
beas short as possible but shall not exceed 35 pages in length, exclusive of appendix. IN SUPREME COUR

Prior sub. (3) is renumbered sub. (5) and amended to allow the court of appeals to

reconsideon its own motion a decision or opinion within 30 days of a filing of a peti L .

tion for',e\,iev:, . ! o pinan withl Y Ngotapriang 70 Rule (Original qctlpn). .(1) A person mayrequest
Theamendments to the rule refer to R8E9.32 (4) which governs the filing of the supreme court to take jurisdiction of an original actioffilby

apetitior? f?r reviE\lNin Zcrimir}atl cdase Whelre th?iﬁ haS_beentﬁ ftllly bii_?fedfappeq'h a petition which may be supported by a memorandum. The
e court of appeals and appointed counsel is of the opinion that a petition for reviews:+: ; o
in the supreme court under Rule 809.62 would be frivolous and withoutgrgbée B tition must contain all Of.the foIIowmg.
merit. (a) A statement of the issues presented by the controversy
Prior subs. (2and(5), relating to the time for filing the response to the petition for H
reviewand the provisions for cross—review have been renumbered subs. (3) and, g (b) A statement of the facts necessary to an understanding of
respectivelyput have not been substantively altered. [Re Ordectafe Jani, the ISSuUes.
1982] c) A statement of the relief sought
Judicial Council Note, 2001: The time limit in sub. (3) has been changed from © ght. Lo
10to 14 days. Please see the comment to s. 808.07. The last sentence of sub. (4) spéél) A statement of the reasons why the court should take juris
ifies the color of the cover that should accomparpetition for review and the num djiction.
berof copies required. [Re Order No. 00-Ofeefive July 1, 2001] 2) Th t d th titi der th
The supreme court has powtr entertain petitions filed by the state in criminal ( ) ecourt may deny the petition or may order e_r95p0n
cases.State vBarrett,89 Ws. 2d 367280 N.W2d 114 (1979). dentto respond and may order oragjament on the question of
f thefcoq(rjt of ap%eaés r%\lle(sesiefgndlam’ co(;wiction %n grhounds of indisft takingoriginal jurisdiction. The respondent shall file a response,
ciencyof evidence, the double jeopardy clause does not bar the supreme court ithi
reviewingthe case. State Bowden93 Ws. 2d 574288 N.W2d 139(1980). fifiich may bfetﬁupp(()jrted by a memorandum, within 14 days after
“Decision” under sub. (1) means the result, disposition, or mandate reachedﬂag service orthe oraer ) ) .
court,not the opinion. Neely.\Btate 89 Ws. 2d 755279 N.W2d 255(1979). (3) Thecourt, upon a consideration of the petition, response,
The supreme court will not order a new trial if the majority concludes that ﬁereSupportingmemoranda andgument may grant or deny the pen
prejudicial error but there is no majority with respect to a particular. iinority . e L .
vote pooling” is rejected. State Gustafson121 Ws. 2d 459359 N.w2d 920  tON. ThQ court, if it grants the petition, may (?Stab“Sh a schedule
(1985). for pleading, briefing and submissiaith or without oral agu-
Petitionsfor review must be filed by 5:00 p.m. on the 30th day following the filingnent.
of the court of appeals decision. St. Jaghklome v Continental Casualty C450 i . .
Wis. 2d 37 441 N.\W2d 219(1989), per curiam. Oo'jgg"z’gbfyﬁé%f- Ordei3 is. 2d xii (1978)1995 a. 225Sup. Ct. Order No.
_Citationto an unpublished court of appeals decision to show conflict between dis jydicial Council Note, 2001: The time limit in sub. (2) was changed from 10 to
tzf:jcgs7f§f4p7ulfpl\??’3§gfzi(?gg-f)z (1) (dpispropriate. State iigginbotham162 Ws. 14 days. Please see the comment to s. 808.070fRer No. 00-02 &ctive July
. ) 1,2001]
Issues before the court are issues presented in the petition for review and not the
discreteaguments that may be made, pro or con, in the disposition of the issue. i i
v. Weber 164 Ws. 2d 788476 N.W2d 867(1991). B09.71 Ru'f t(Super\_/lso_rty writ). A person dmf}y request the .
Togethers. 809.334) and 977.05 (4) (j) create a statutdmyt not constitutional, supremecourt to exercise IS SUpervisory JUnsaiction over a cour
right to counsel in petitions for reviewrovided counsel does not determine thedndthe judge presiding therear other person or body by filing
appealto be without merit. If counsel fails to timely file a petition for reviéve agetition in accordance with809.51 A persorseeking a super

defendanimay petition for a writ of habeas corpus and the supreme court has {| ; : : i
powerto allow late filing. Schmelzer. WMurphy, 201 Ws. 2d 246548 N.W2d 45 \/t] ory writ from the supreme court shall first file a petition fora

(1996),95-1096 supervisory writ in the court of appeals undeB@9.51unless it
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is impractical to seek the writ in the court of appeals. A petition (d) Petition for eview — general rule Except as provided in
in thesupreme court shall show why it was impractical to seek thar.(e), a petition forreview is timely filed only if the clerk actu
writ in the court of appeals ,af a petition had been filed in the ally receives the petition within the time fixed for filing.

courtof appeals, the disposition made and reagoren by the  (e) Pro se petition foreview fom person confined in institu
courtof appeals. ~ tion — special rule The 30-day time limit for the cleskreceipt
(l;éit)f_)%glsgpégé ‘23;(216'83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi  of @ pro se petition for review filday a person confined in an insti
Judié:ial Council Committee’s Note, 1981The supreme court will not exercise tutionis tolled on the_qate that the Confm_ed _per_son dellve_r_sa cor
its supervisory jurisdiction where there is an adequate alternative retdatss the rectly addressed petition to the proper institution authorities for
courtof appeals is itself the object of the supervisory writ, usually there is an adeqqﬁai”ng The confined person shall also file a certification o af

alternativeremedy of applying to the court of appeals under Rule 809.5théor ; ; . . .
supervisorywrit. The amendment to Rule 809.71 establishes that before a perg‘l:ﬁ’ﬁvIt setting forth the date on which the petition was delivered to

may request the supreme court to exerdisesupervisory jurisdiction, the person the proper institution authorities for mailing.

mustfirst seek the supervisory writ in the court of appeals, unless to do so is impracti

cal. Following the decision of the court of appeals, the amendment does not preclu 44) PROOFOF F"‘,lNG. DA.TE FOR BRIE’T— OR APPENDIX. (a) Wh,en .

the supreme court from considering a petition for review under Rule 809.62 or a patibrief or appendix is filed by mail or commercial carrier in

tion for supervisory writ under Rule 809.71, depending upon the circumstamies gccordancevith s.809.80 (3)b), the attorney or person filing the

the petitionets ability toestablish the respective governing criteria. [Re Ordec-e! F ! ; ;

five Jan. 1, 1982] document shall append a certification didavit setting forth the
dateand manner by which the document was mailedketivered

to a 3rd—party commercial carrier

SUBCHAPTERVIII (b) If a certification or dfdavit is appended, the cleskofice
shall consider the brief or appendix filed on the date of mailing or
MISCELLANEOUS PROCEDURES IN COUROF delivery set forth in the certification orfafavit. If no certification

or affidavit is appended, the date of filing shall thee date on
which the brief or appendix is received by the clertfice.

- . (c) The date shown on a postage meter does not establish that
809.80 Rule (Filing and service of papers). (1) A person the document was mailed on that date.
shallfile any paper required to be filed by these rules with the clerknistory: Sup. Ct. OrdeB3 Wis. 2d xiii (1978):1981 c. 396252, Sup. Ct. Order
of the court unless a @#rent placeof filing is expressly required 130Wis. 2d xi (1986):1989 a. 31Sup. Ct. Order Nd00—-02 2001 WI 39, 242 \ig.

; f 2 xxvii; Sup. Ct. Order No02-01 2002 WI 120, 255 . 2d xiii; 2005 a. 253
or permitted by statute or rule. The clerk of the court is located a udicial Council Committee’s Note, 1978The prior requiremerdf an afidavit

110 E. Main Street, Madison, Mtonsin 53703. The mailing of service is eliminated. The provision of the Rules of Civil Procedure that the filing
addresdor the clerk of the supreme coarid the court of appeals of a paper is a certification that the paper has been served is adopted. [Ref€rder ef
is PO. Box 1688, Madison, stonsin 53701-1688. tive July 1, 1978]

. Judicial Council Note, 1986:Sub. (2) (b) does not change the existing service
(2) (&) A person shall serve and file a copy of any papeties;itis intended to consolidate and clarify the procedure specified.t9.47 (7),
requiredor authorized undethese rules to be filed in a trial or165:25(1) and 752.31 (2) and (3). [Re Ordefeefive July 1, 1986]
llat 1t as provided in 801.14 (1) (2) and(4) Judicial Council Note, 2001:Subsection (1) was amended to providecthreect
appellatecou p . . addressf the clerk of the supreme court and court of appeals. [Re Ord&ONG2
(b) Any paper required or authorized to be served on the stéffectiveJuly 1, 2001]

: : : - Judicial Council Note, 2002:Subsections (3) through (4) are newd are taken
in appeals and other proceedlngs n felony cases In them‘ouq rgely from the Federal Rules of Appellate Procedure, Rule 25. Under the former

appealsor supreme court shall be served on the attorney geneik, a brief wasot filed until the clerk physically received it, regardless of when

unlessthe district attorney has been authorized un®7&05(5) the brief may have been mailed. Because a party outside the Madison area had to
w time for postal or courier deliveryriefing periods were often adversely

. . lo
to represent the state. Any paper required or authorized t_Ogjﬁgctedmerely to ensure that a brief was actually received by the clerk before the
servedon the state in appeals and other proceedings in misebirationof the filing deadline.

meanorcases decidebly a single court of appeals judge under s. Subsectior(3) (a) retains the general rule that a document is not filed until it is

i receivedby the clerk. Filing mape accomplished in person, by mail, or by courier
752.31 (2)and(3) shall be served on the district attorn&wery or common carrier Electronic filing of papers, other than filing by facsimilend

petitionfor review by the supreme court of a decision of the coydrmittedunless otherwise ordered by the supreme court. See s. 801.16 (2)-address
of appeals in a misdemeanor case shall be served on the attoﬂ(?é‘lﬁe)es governing facsimile filing. The supreme court and the obagipeals have
| adoptedocal rules governing facsimile filing.

general. However sub. (3) (b) creates a mailbox rule for briefs and appendices oty

(3) FILING OF PAPERS;USE OF MAIL. (&) All filings — general mielf)sla?d appendéqes, filing WtiI” bed gonsid%red ctiim%I]y if, on cg befO,;e é&?n rc&;::dline,

; ; TP ; e brief or appendix is correctly addressed and either: (a) deposite

rule. Except as pro_wded In par($)) to. (e)' flllng IS n.Ot tImE|Y. Stategmail fo'r)%elivery by first—glass mail, or other class c(>f)mailpat least as expedi
unlessthe clerk receives the papers within the time fixed for filingious, postage pre—paid, or (b) delivered to a commercial delivery service for delivery

Fi|ing may be accomplished by hand delivemail or by courier within 3 calendar days. When a brief or appendix is mailed or sent by commercial

i Lo ; B . courier,subsection (4) requires that the party also file a certificatiorfideeait of
Filing by facsimile is permitted only as set forth i881.16 Elec mailing stating the date and manner of mailing or delivery

_tl’OﬂiC filing, _other than filing by faCSim"e as set forth irBe1.16 Subsection(3) (c) addresses pro se briefs and appendices filed by copfired
is not permitted unless otherwise ordered by the supreme cousdns. For confined persons, a brief or appendix iéltimely filed if, on or before
. . . . the deadline, the brief or appendix is correctly addressed and delivered to the proper
(b) Brief or appendix — generalile. Except as provided in par jnstitutionauthorities fomailing. In order for the brief or appendix to be timely filed
(c), a brief or appendix is timely filed if, cor before the last day uhndgr_SL;b. ®3) @), a certificc?tilt_)n orga:jt;vit must be filed statinr? the da;te on \_/I\(hich
of the time fixed for filing, it is correctly addressed and: the brief or appendix was delivere proper institution authorities for mailing.
) . T A ) Theimportant point is that the pro se confined person must follow the institution rules
1. Deposited in the United States mail for delivery to the clepkpractices as to outﬁoin_g me(\jil — whether thley reqduire placir(}g mail in tlhe hands of
irat— i i i taininstitution authorities, depositing mail in a designated receptacle, or some
ggljgs;o(;ltaésgserg?gl g;%hg: class of mail that is at least as eXpegﬁerprocedure. Sestate exel. Nichols vLitscher 2001 WI 19 132 n. 6247 Wis.
) - ) 2d 1013 1028 n. 6635 N.W2d 292
2. Delivered to a 3rd—party commercial carfiar delivery to Subsection(3) (d) reiterates the long-standing rule that a petition for review filed
e with the clerk of the supreme court must actually be received by the clerk on or before
the clerk within 3 calendar days. thelast dayof the filing period. The time limit for filing a petition for review cannot
(c) Pro se brief or appendixdm person confined in institution be extended. The timely filing of a petition for review is necessaipvoke the
_ : i : ! premecourt’s appellate jurisdiction. Sé&érst Wis. Nat'l Bank oMadison vNicho
— special rule A pro se brief or appendix from a person confinefl(, 57 s, 2d 360274 N.W2d 704(1979). The mailbox rule for briefs and appen
in an institution is timely filed if the brief or appendix is correctlyiicescreated in sub. (3) (b) does not apply to the filing of a petition for review under

addressed@nd delivered to the proper institution authorities fo 809.62.

ili ; ] 1 Subsectior(3) (e) expandshe coverage of the rule tolling the time limit for the
mallmg on or before the last dwthe time fixed for ﬂ"ng' A con clerk’s receipt of a pro se petition for review from a prisoner ord#ite the prisoner

fined person who maila brief or appendix under this subsectioReliversa correctly addressed petition to the proper prison authorities, as established
shallalso file a certification or &flavit setting forth the date on in State exel. Nichols vLitscher supra to include petitions for review from all pro

; : : - confined persons. Subsection (3) (e) also adds a requirement for filing of a certifi
which the document was delivered to the proper 'nsmunoﬁgtionor afidavit setting forth the date on which the petition for review was delivered

authoritiesfor mailing. to the proper institution authorities for mailing. The important point is that in order
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to triggertolling, the pro se confined person must follow the institution rules of prac  (¢) The court may not enlge the time prescribed for an appeal

ticesas to outgoing mail — whether they require placing mail in the haristafn ; :
institutionauthorities, depositing mail in a designated receptacle, or some other d,]gders.809.105W|thout theconsent of the minor and her counsel.

cedure. SeeState exel. Nichols vLitscher supra. [Re Order No. 02-0g&ffective (d) A copy of any motion to enlge time limitsunder this sub
January 1, 2003} . sectionshall be served on the clerk of circuit court.

To avoid potential delayaddress all types of mail to: Clerk of the Court, Supreme . . . . .
Courtof Wisconsin, PO. Box 1688, Madison, WI 53701. GundersoState,106 (e) Notwithstanding paia), the time for filing a motion for

Wis. 2d 61, 318 N.W2d 779(1982). reconsideratiominder s809.24may not be enlged.

. . History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
809.81 Rule (Form of papers). A paper filed in the court (1981);1981 c. 396.252 1991 a. 263Sup. Ct. Order Nd)0-02 2001 WI 39, 242
mustconform to the following requirements unless expressly pr/is: 20 >xii; Sup. Ct. Order N@2-01 2002 W1 120, 255 W. 2d xiii; 2005 a. 293
ided otherwise in these rules: Judicial Council Committee’s Note, 1978Sub. (1). The provisions of the Rules
Vi . of Civil Procedure as to computation of time are adopted for apfgeaisid any
(1) Sze. 8-1/2 x 1 inches. problemsresulting from a lack of uniformity
. . . Sub.(2) continues the first sentence of former Rule 251.45. It eliminates the second
(2) NumBeR oF cories. Five copies in the court of appeals, Qentence that Rule permitting the attorneys by stipulation to extend the time-for fil
copiesin the supreme court, and 3 copies of a motion filed undﬁg briefs (ijf theexte#sion dQﬁs t:wt il)nferfe;e r;Nith the assignment of the cac?e b%c?use
i i i this procedure interferes with the ability of the court to monitor cases pending before
.S' 809.14in the court of appeals If.the appealother proceedlng it and because it is not always certain when a case wilhksn assignment. The
is one of the types of cases specified if52.31 (2) SupremeCourt considers that deadlines as to briefs and other actions in the court
i i ouldhave priority overll matters except previously scheduled trials in circuit and
. (3) STYLE‘ Produced using either a monOSpaced ora pmp@gumycourts and deadlines set by a federal court. Requesistéarsions are not,
tional serif font. consequentlylpoked upon with favor by the court. [Re Orddeetive July 1, 1978]
- i ini Judicial Council Committee’s Note, 1981:Sub. (2)is amended to permit the
4) SPACING AND MARGINS. Double-spaced with a minimum courtof appeals to extend the time for filing a notice of appeal or cross—-appeal in
ofa 1.5 inch majin on each of the 4 sides. appealaunder Rules 809.30 and 80940, which cover criminal appeals and post
(5) PaciNATION. Paginated at theenter of the bottom mgin. convictionmotions andappeals in ch. 48, 51 and 55 cases. When read with Rules
. . . 809.30 and 809.40 (1), the rule was previously ambiguous regarding extensions of
(6) CopyYING PROCESS. Any duplicating or copying processtimeto file a notice of appeal or cross-appeal in ch. 48, 51 and 55 cases. The amend
thatproduces a cleablack image on white pape@arbon Copies mentclarifies the rules. Other than appeals under Rules 809.38024D (1), the

. time for filing a notice of appeal or cross—appeal may not be extended. [Re Order
may not be filed. . effectiveJan. 1, 1982]
(7) BINDING. Bound or stapled at the top rga. Judicial Council Note, 2001: Subsection (2) (d) was creattedprovide notice

. to the clerk of any motion fdcting time limits. Subsection (2) (@jas created to
(8) CoNFIDENTIALITY. Every notice of appealr other doctl  acjlitate computation of due dates on petitions for revigRe Order No. 00-02
mentthat is filed in the court and that is requilblsdaw to be confi  effectiveJuly 1, 2001]
dentialshall refer to individuals only by their first name and tht(?1 Thetsi,ounf of appsatals a?}rsgd itg discreéiog tbxt/ orderiTchgagﬁwnt okne cgy afttﬁr
ot it ; e petition for a writ was filed and served. State ex rel. Breistilwaukee Coun
firstinitial of their last name.  Cir.Ct.91 Ws. 2d 833284 N.W2d 102(1979).
(9) CapTiONs. Except as provided in809.81 (8)thecaption  Theauthority to extend the time for filing a noticeagpeal under sub. (2) does
of any document shaithclude the full name of each party in thenotapply to appeals regarding terminations of parental rights under s. 809.107. Glo

. . . . . i A. v. State 195 Wis. 2d 268536 N.W2d 396(Ct. App. 1995)95-0315
circuit court and shall designate each party so as to identify eégﬁclaim of inefective assistance of appellate counsel must be brought by a petition

party’sstatus in the circuit court and in the appellate court, if arfyr writ of habeas corpus. Utilizing sub. (2) as a substitute for habeas corpus, so as

In thesupreme court “petitioner" shall be added to the desigﬁaavoid making a substantive determination that a defendant was denidddheeef
! assistancef appellate counsel constitutes an erroneous exeroiigcoétion. State

tion of a party filing a petition for reviewThe designation of & \, Evans, 2004 Wi 8273 Ws. 2d 192682 N.W2d 78402-1869 See also Santana
partyresponding to a petitidior review shall remain the same as. Endicott, 2006 Wi App 1288 Ws. 2d 707709 N.W2d 515 05-0332
in th f | It is unwise and unhelpful to replace the good cause standard for deciding exten
In the court o appeails. . . b : f e p T
; . . . sionmotions under this section with an ifegfive assistance of counsmtalysis

History: Sup. ij- Order83 Ws. 2d xiii (1(?73?' Sup. Ct. O&d9104 Ws. 2d Xi jnderEvanswhen deciding requests for extensions of time to file notices of intent
(1981);Sup. Ct. Order N®3-18 179 Ws. 2dxxi; Sup. Ct. Order N®3-2Q 179 15 hrsue postconviction relief. StateQuackenbush, 2005 WI App 278 Ws. 2d
Wis. 2d xxv; Sup. Ct. Order N60O-02 2001 WI 39, 242 \§. 2d xxvii; Sup. Ct. Order 611, 692 N.W2d 340 XX-02-0489
No. 02-01 2002 WI 120, 255 \§. 2d xiii. ' ’

Judicial Council Committee’s Note, 1978The 8-1/2 x 1 letter size paper is . .
adoptedas the standard size for all paperbediled in the Court of Appeals in place 809.83 Rule (Penalties for delay or noncompliance

of using both 8-1/2 x 14 and 8-1/2 k. 1A standard size paper simplifies recordsyyith rules). (1) DELAY; EXTRA COSTSAND DAMAGES. (a) Ifthe
managementThere is a national trend away from legal size pafite Order déc- . ’ .

tive July 1, 1978] courtfinds that an appeal was taken for the purpose of dielay
Judicial Council Committee’s Note, 1981Sub. (2) ismended to clarify that an may award any of the following:

original must be filed with the 4 copies in the court of appealsith the 8 copies

in the supreme court. [Re Ordefetive Jan. 1, 1982] 1. Double costs.
Judicial Council Note, 2001: Subsection (2) was amended to eliminate the dis 2. A penalty in addition to interest not exceeding 10% on the

tinction between “original” and “copybecause current technology produces copie: i 7
of quality as good as the original. Subsectiorrégires that only the first name and amountof the JUdgmem difmed.

lastinitial be used in all documents in confidential cases. [Re MtoeB0-02 eic- 3. Damages occasioned by the delay
tive July 1, 2001]
Judicial Council Note, 2002:Subsection (9) is created to clarify tiz same cap 4. Reasonable attorney fees.

tion should be used on all documents filed in an appelizte, and specifies thateap () A motion for costs, penalties, damages and fees tinider
tion. Captions on pleadings and other documents filed pursuant to this retesise . - ! ! 1 )
tentwith the current s. 809.19 (9) requirement governing captions on briefs. [§gbsectlorshall be filed no later than the filing of the respondent

OrderNo. 02-01 dective January 1, 2003] brief or, if a cross—appeal is filed, the cross-respondeortef.

. . (2) NoNncoMPLIANCEWITH RULES. Failure of a person to cem
809.82 Rule (Computation and enlargement of time). ply with a court order or with a requirement of these rudéser
(1) CompuTaTioN. In computing any period of time prescribed bhan the timely filing of a notice afppealor cross—appeal, does
theserules, the provisions of 801.15 (1)and(5) apply not affect the jurisdiction of the court over the appeal but is

(2) ENLARGEMENT ORREDUCTIONOFTIME. (&) Except as pro groundsfor dismissal of the appeal, summary reversal, striking of
vided in this subsection, the court upite own motion or upon apapeyimposition of a penalty or costs arparty or counsel, or
goodcause shown by motion, may eglewor reduce the time pre otheraction as the court considers appropriate.
scribedby these rules or court order for doing any act, or waiveHistory: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet51 Ws. 2d xvii

r permit an n r the expiration of the pr ri 989);1995 a. 225Sup. Ct. Order NaD0-02 2001 WI 39, 242 \[g. 2d xxvii.
? permit an act to bdone after the expiration of the presc be&l.]udicial Council Committee’s Note, 1978Former ss. 251.22, 251.23, 251.51,
Ime. 251.56,251.57, 251.73, 251.75, 251.77, 251.81, 251.82, 251.85 and 25rh&gk
(b) Notwithstanding par(a), the time for filing a noticef ing for specific penalties for delay and for certain rule violatiarereplaced. In the

. . . eventof arule violation, the court is authorized to take such action as it considers
appealor cross—appeal of a final JUdgment or ordgher than in appropriate.If the court finds an appeal was taken for purposes of,dietay impose

anappeal under 809.1070f a judgment or order that wastered oneor more of the four types of penalties specified in sub. (1). [Re Orfgetieé

asa result of a petition under 48.415that was filed by a rep JU'JV %i’, 1,9|7g] il Note, 2001: Subsection (2) ishanged to al at .
H H udicial Council Note, . Subsection Ishanged to allow appellate courts

resentativeof the public under s48.09 or an appeal under s. to sanction parties who violate court orders. [Re Order No. 00fétiee July 1,

809.300r 809.32 may not be enlged. 2001]
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27 Updated 05-06Wis. Stats. Database RULES OF APPELLATE PROCEDURE 809.85

Theuntimely service of a petition filed under s. 808.10 does fattglirisdiction, asto all matters not covered by these rules unless the circum

butthe opposing party may mote dismiss under s. 809.83 (2). StatRhone94 P
Wis. 2d 682 288 N.W2d 862(1980). stancesf the appeal or theontext of the rule of civil procedure

Summaryreversal of a dismissal order as a sanction under sub. (2) entitied fRAUIr€sa contrary result.
plaintiffs to a trial withoutconsideration of the issue that resulted in the dismissal. History: Sup. Ct. Orde83 Ws. 2d xiii (1978).
Stateex rel. Blackdeer.vlown of Levis,176 Ws. 2d 252 N.W.2d (Ct. App.1993). ) .
To dismiss an appeahder sub. (2), there must be demonstrated egregious cond889.85 Rule (Counsel to continue).  An attorney appointed

or bad faith on the party’or attorneys part. In certain cases attorney bad faith may i dﬂ][gp
be imputed to the partiut the attorney conduct should involve siaenditigation. by a lower court in a case or procee ealed to the court shall

It was improper to consider an attorreeyépeated requests for time extensions co_ntinueto act in the same capacity in the caumtil the court

othercases irdenying a motion and dismissing the appeal. St8ewythe225Ws.  relievesthe attorney

2d 456 592 N.W2d 628(1999),97-3191 o History: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. COrder 151 Ws. 2d xxv
The court of appeals may not grant summary reversal of a circuit court order @989).

appealasa sanction without a finding of bad faith, egregious conduct, or a lisggant’ judicial Council Committee’s Note, 1978Rule 809.85 continues formBule

abandonmentf the appeal. Raz Brown, 2003 WI 29260 Ws. 2d 614660N.W.2d  251.88. [Re Order dkctive July 1, 1978]

647,01-2436 Judicial Council Note, 1990:See ss. 48.235 (7), 767.045 (5) and 880.331 (7).
In this section, “the court” means the court of appe@lace a timely notice of
; il F appeal is filed, the court of appeals gains jurisdiction ovecalseand the circuit
809.84 Rule (App|lcabl|lty of rules  of civil prOCEdure)' courtno longerhas jurisdiction to remove court appointed counsel. Roberta Jo W

An appeal to the court is governed by the rules of piditedure v. Leroy W 218 Ws. 2d 225578 N.W2d 185(1998),96-2753
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