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CHAPTER 973

SENTENCING
973.01  Bifurcatedsentence of imprisonment and extended supervision. 973.075 Forfeiture of property derived from crime and certain vehicles.
973.013 Indeterminate sentence;i$onsin state prisons. 973.076 Forfeiture proceedings.

973.0135 Sentence for certain serious felonies; parole eligibility determination.973.077 Burden of proof; liabilities.
973.014 Sentencef life imprisonment; parole eligibility determinatioextended 973.08  Records accompanying prisoner

supervisioreligibility determination. 973.09  Probation.
973.015 Misdemeanors, special disposition. 973.10  Control and supervision of probationers.
973.017 Bifurcatedsentencesjse of guidelines; consideration of aggravating an873.11  Placements with volunteers in probation program.
mitigating factors. 973.12  Sentence of a repeater or persistent repeater
973.02  Place of imprisonment when none expressed. 973.125 Notice of lifetime supervision for serious sefeoiders.
973.03  Jail sentence. 973.13  Excessive sentence, errors cured.
973.032 Sentence to intensive sanctions program. 973.135 Courtsto report convictions to thetate superintendent of public instruc
973.0335 Sentencing; restriction on possession of body armor tion.
973.035 Transfer to state—local shared correctional facilities. 973.137 Courtsto report convictions to the department of transportation.
973.04  Credit for imprisonment under earlier sentence for the same crime. 973.14  Sentence to house of correction.
973.042 Child pornography surchge. 973.15  Sentence, terms, escapes.
973.043 Drug ofender diversion surchge. 973.155 Sentence credit.
973.045 Crime victim and witness assistance surghar 973.16  Time out.
973.046 Deoxyribonucleic acid analysis surcgar 973.17  Judgment against a corporation or limited liability company
973.047 Deoxyribonucleic acid analysis requirements. 973.176 Notice of restrictions.
973.048 Sex ofender reporting requirements. 973.18  Notice of rights to appeal and representation.
973.049 Sentencing; restrictions on contact. 973.19  Motion to modify sentence.
973.05 Fines. 973.195 Sentence adjustment.
973.055 Domestic abuse assessments. 973.20  Restitution.
973.06  Costs, fees, and surchas. 973.30  Sentencing commission.

973.07  Failureto pay fine, fees, surctg@s, or costsr to comply with certain
communityservice work.

Cross-reference: See definitions in ©67.02 8. For a Class H felonyhe term of confinement in prison may
973.01 Bifurcated sentence of imprisonment and notexceed 3 years.
. ifu impri s -
extended supervision. (1) BIFURCATED SENTENCEREQUIRED. tg_ Forda Class | felor,(ljyge terrr:hof confinement in prison may
Exceptas provided in sul§3), whenever a coudentences a per notexceed one yegr and 6 montns. .
sonto imprisonment in the Wconsin state prisons for a felony ~ 10. For any crime other than one of the following, the term
committedon or after December 31, 1999, or a misdemean@k confinement in prison may not exceed 75% of the total length
committedon or after February 1, 2003, the court shall imposech the bifurcated sentence:
bifurcatedsentence under this section. a. A felony specified in subds. to 9.
(2) STRUCTUREOF BIFURCATED SENTENCES. A bifurcated sen b, An attempt to commit a classified felony if the attempt is
tenceis a sentence that consists of a term of confinement in prisfhishable under §39.32 (1) (intro.)
followed by a term of extended supervision und&02.113 The
total length of a bifurcated sentence equals the leofjthe term
of confinement in prison plus the length of the term of extend

supervision. An order imposing a bifurcated sentence under t .
increasecdy any applicable penalty enhancement statute. If the

sectionshall comply with all of the following: X ; f f. ti ) ified i .
(a) Total length of bifucated sentenceExcept as provided in maximumterm ot confinement in prison Specitied in p is

par.(c), the total length of the bifurcated sentence may not exce 8reasedmder this p_aragraph_, the total length of the bifurcated
the maximum period of imprisonment specified i989.50 (3) sentencehat may be imposed is increased by the same amount.
if the crime isa classified felonyor the maximum term of impris 2. If more than one dhe following penalty enhancement stat
onmentprovided by statute for the crime, if the crime is not a clagtesapply to a crime, the court shall apply them in the order listed
sified felony, plus additional imprisonment authorized by anyin calculating the maximum term of imprisonment for that crime:
applicablepenalty enhancement statutes. a. Section®39.621 939.632 939.645 961.46 and961.49
ft(r?) Ig:_fonfin?rgent p:ortiontr?ftb_ifuated senttencei;he pfc_>rtion y b. SectiorD39.63

of the bifurcated sentence that imposes a term of confinement in :
prisonmay not be less than one year and, except as provided in parc' S.e<.:t|0r939.62 (1)9r 961.48 )
(c), is subject to whichever of the following limits is applicable: (d) Minimum and maximum term of extended supervisite.

1. For a Class B felonghe term of confinement in prison maLyterm of extended supervision may not be less than 25% of the
notexceed 40 years. ’ lengthof the term of confinement in prison imposed under(par

3. For a Class C felonghe term of confinement in prison malyand,for a classified felonyis subject to whichever of the follew
not exceed 25 years. ing limits is applicable:

4. For a Class D felonghe term of confinement in prison may 1. For a Class B felonyhe term of extended supervision may

(c) Penalty enhancementl.. Subject tahe minimum period
Bextended supervision required under. fd), the maximum
ierm of confinement inprison specified in par(b) may be

not exceed 15 years. not exceed 20 years.

5. For a Class E felonthe termof confinement in prison may 2. For a Class C felonghe term of extended supervision may
not exceed 10 years. not exceed 15 years.

6m. Fora Class F felonythe term of confinement in prison 3. For a Class D felonyhe term of extended supervision may
may not exceed 7 years and 6 months. not exceed 10 years.

7. For a Class G felonthe term of confinement in prison may 4. For a Class E, r G felony the term of extended supervi
notexceed 5 years. sionmay not exceed 5 years.
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5. For a Class H felonyhe term of extended supervision may (b) The courts explanation under paf@) 3. of a persors

not exceed 3 years. potentialperiod of extended supervision does not create a right to
6. For a Class | felonghe term of extended supervision may minimum period of extended supervision.
notexceed 2 years. History: 1997 a. 2832001 a. 1092003 a. 332005 a. 277

. . While an ofender must meet the eligibility requirements of s. 302.045 (2) to-partic
(3) NOT APPLICABLE TO LIFE SENTENCES. If a person is being ipatein the challengéncarceration program the trial court must, pursuant to sub.
sentencedor a felony that is punishable kife imprisonment, he (3m), also determine if the fafnder is eligible for the program, in the exercise of its

or she is not subject to this section but shall be sentenced undgfsancingiiscretion. - State.\Steele, 2001 Wi App 16G:46 Ws. 2d 744632

973-014(19)- The exercise of sentencing discretion requires the court to exisaiigcretion

i i to create a sentence within trenge provided by the legislature that reflects the cir
(39) EARNED RELEASEPROGRAMELIGIBILITY. Whenlmposmg tance®f the situation and the particular characteristics of tfendér The

N . . A ]
abifurcated sentence under this section on a person Con\”Cte@oﬁ‘ﬁmust consider the gravity of tlufense, the dénders character and the pub
a crime other than a crime specified in &40 or s.948.02 lic's need for protection. The weight given to any factor is left torlecourts dis

948.025 948.03 948.05 948.055 948-06 948.07, 948.075 cretion. Statev. Steele, 2001 WI App 16@46 Ws. 2d 744 632 N.w2d 112,

. 00-2864
948.08948.085 0r948.095 the court shall, as part of the exerusg If a defendant makes a fraudulent representation to the court, which the court

of its sentencing discretion, decide whether the person being SRBeptsand relies upon in granting a sentence, the court maylkztiare the sentence
tencedis eligible or ineligible to participate e earned release void, and double jeopardy does not bar a subsequiertigased sentence. State v

i ; in Jones, 2002 WI App 208, 257i§v2d. 163650 N.W2d 844 01-2969
pr_ogramunder 5302'95 (S)du”ng the term of confinement in A courtmay in specific circumstances, consider credit for time spent in presen
prisonportion of the bifurcated sentence. tencecustody as a factor in determining an appropriate sentence. Because the length

(3m) CHALLENGE INCARCERATION PROGRAM ELIGIBILITY. of the defendarg’presentence custodyeafted the time the defendant would actually
. . - . . . s’%endin prison and the expectéttarceration term impacted the circuit caugbal
Whenimposing a bifurcated sentence under this section on-a Qgkithe defendant receiex ofender treatment in an institutional setting while not

sonconvicted of a crime other than a crime specified irodg. ren"cliainingincarceratedl Iongerlctjhandwagcesésary t(znorgé:?/i\\llleAtreatznzzr%té ;\)I(Ies%rgence
creditwas appropriately considered. Stat€enz, pp s.

or s.948.02 948.025 948.03 948.05 948.055 948.06 948.07 551 653 NAN2d 280 011434

948.075 948.08 948.085 or 948.095 the court shallas part of ™ Breviouslyexisting rules governing sentencing discretion are not unconstitutional

the exercise of its sentencing discretion, decide whether the perenappliedto sentences imposed under this section. Stéallion, 2002 W1 App

; i iqi ineliai 5,258 Ws. 2d 473653 N.W2d 284 01-0051
son being sentenced is eligible or ineligible for the Cha”eng?éSub.(Z) (c)does not authorize a sentencing court to impose any portion of a penalty

incarcera}tiorprogram ynder 5302-945‘1“””9 the term of con  enhanceas extended supervision. Stat®alk, 2002 WI App 274258 Ws. 2d 584
finementin prison portion of the bifurcated sentence. 654N.W.2d 179 01-3342 4 relatinetatil )
. Events subsequent to sentencing and relatimgttabilitation do not constitute a
(4) NO GOOD TIME; EXTENSION OR RED[_JCT'ON OF TERM OF newsentencing factor justifying sentence modification. StaBhampion, 2002 WI
IMPRISONMENT. A person sentenced to a bifurcated sentence undep 267,258 Ws. 2d 781654 N.w2d 242 01-1894
sub.(1) shall serve the term of confinement in prison portion gf Despitethefailure to object, a defendant may be entitled to resentencing if the sen

the sentencawithout reduction for good behaviohe term of ;eongze\v,vv?;;{fgtgg;ggavgg?'23°gg;gg§”,§?ﬁ;dafeg‘“§{9ggggﬁcmﬁtme vGroth,

confinementin prison portion is subject to extension under  When a statutory definition is available that provides a defendant witbieoif
302.113(3) and, if applicable, to reduction undeB82.045 (3m) noticeas to the expected course of conduct and an ascertainable standard for enforce
302 05(3) (C) 2 302.113 (9 ) 0r973.195 (l ) ment,the condition of extended supervision is not unconstitutionally vague. Fhe def
: - & . g : r. inition of “dating relationship” in s. 813.12 (1) (ag) 1. providedappellant an objec
(5) EXTENDED SUPERVISIONCONDITIONS. Whenever the court tive standard and adequate notice of when a condition appliecetjuited her to

imposesa bifurcated sentence under sib), the court may {,’Q}{‘X’p“;ﬁ“gs%e{,ﬂgr_‘52%‘2’?2%%3,"_‘%;328{3%”29_91“6'75{3“9 agent. \Stvenig, 2003

imposeconditions upon the term of extended supervision. Calculationof confinement and extended supervision for the presumptive mini
i f um for unclassified felonies under tisisction prior to February 1, 2003 amend
imp()g)se'\clﬁnzzliosLuEb ( 1§-\ispnec:fgﬂgisb‘vlaévflgrgreZilegggrggtsgr Q]Sgggerncglentsare discussed. StateGole, 2003V1 59,262 Wis. 2d 167663 N.w2d 700
02-0681
that sentence. Resentencingn convictions that remain intact aftere or more counts in a multi—
. ountcase is vacated is not always required. When the vacated count doéschot af
di (? No DBCHARGEH The departms_?t of correctlor}s may noﬁwe overall dispositional structure of thariginal sentence, resentencing on the
ischargea person who is serving a bifurcassghtence from cus remainingcounts is unnecessargtate vChurch, 2003 Wi 7262 Ws. 2d 678665
isi i .2d 141, 01-3100
{)O.Ey' con:jroland supervision until the person has served the enmglubs.(Z) and (5) prohibit confinement in any facility as a condition of extended
Ifurcatedsentence. supervision. Absent express authoritg trial court cannot order confinement as a
(8) ExPLANATION OF SENTENCE. (a) When a court imposes aconditionof extended supervision. Statd arson, 2003 W1 App 23268 Ws. 2d

. X A . . 162,672 N.W2d 322 03-0019
bifurcatedsentence under this section, it shall explain, osily A penalty enhancer under s. 939.62 is not subject to bifurcation, nor is it to be added

in writing, all of the following to the person being sentenced: to the underlying term of imprisonment. Statdackson 2004 WI 2270 Ws. 2d
: 113 676 N.W2d 872 02-0947
1. The total Iength _Of the bifurcated _Sentence' . Sub.(3m) allows a sentencing court to determine not only whetldefendant is
2. The amount of time the person will serve in prison undeigible for the challenge incarceration program, but also to set a date of eligibility
i i i i within the term of confinement in prison. Stateehman, 2004 W1 App 5270 Ws.
the term of conflnement- in prison portion Qf the sentence. D 605 677 NW2d 544 031260
3. The amount of time the person will spendextended  Requisiteto a prima facie valid sentence is a statement by the trial judge detailing

supervision,assuming that the person does not commit any dleg reasons for selecting the particular sentence imposed. Circuit courts shall: 1)

; ; : : specifythe objectives of the sentence on the record and identify the general objectives
thatresults in the extension of the term of confinemermtrison of greatest importance; 2) describe the facts relevant to those objectives and explain

under s302.113 (3) why the particular component pad$the sentence imposed advance the specified
; jectives;3) identify the factors that were considered in arrivindp@isentence and
. 4. That the amount of time t.he person must aCtua“y Servemcatehow those factors fit the objectives and influence the decision. S@Gé& v
prisonmay be extended as provided unsl®02.113 (3)and that jion, 2004 Wi 42270 Ws. 2d 535678 N.W2d 197 01-0051
becausef extensions under 302.113(3) the person could serve The sentence imposed shall call for the minimum amount of custody or confine
: ; ; : mentconsistent with the protection tife public, the gravity of the feinse, and the
the entire bifurcated Sent_ence In p_rl50n. . . _rehabilitativeneeds of the defendant. Probation should be the disposition unless con
5. That the person will be subject to certain conditions whif@ementis necessary to protect the publie ofender needs correctional treatment
icj i i ailableonly in confinement, or it would unduly depreciate the seriousness of the
on releaseto extended supervision, and that violation of any G2 C S0 U S2li T ®0 004 Wiz, 270 Ws, 2d 538678 N.W2d 197010051
thoseconditions may result in the person being returned to prisoOfithe good character of a victim killed as the resulf of a crime is relevant to sentenc
asprovided under $302.11.3 (9) ing, but the court should not attempt to measure the relative value of thes/ifém’
. T Although there may be circumstances in which the court could weigh the positive
(ag) If the court provides under suBg) that the person ili-  ;oniributionsand worth of the victim in assessitige harm caused by the crime, it

gible to participate in the earned release proguaster s302.05  doesnot follow that there is a right to have a caumtisider that a victim was a terrible
(3), the court shall also inform the person of the provisions offglrdenon society State vGallion, 2004 W1 42270 Ws. 2d 535678 N.W2d 197

302-05(3) (C) A court, after giving consideration to the relevant sentencing factors, may give dis
(am) If the court provides under su8m) thatthe person is proportionateor controlling weight to a single factoBalancing the factors is for the

s : ; trial court. Ordering a lengthy term sfipervision in order to enable the defendant
el'g'ble for the Cha”enge Incarceration prograntne court shall to pay a sizeable restitution amount did not violate the right to equal protection. State

alsoinform the person of the provisions 0f392.045 (3m) v. Longmire, 2004 WI App 9®72 Ws. 2d 759681 N.W2d 354 03-0300
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Thedefendant life expectangycoupled witha lengthy sentence, while perhaps  (3) Femalepersons convicted of a felony may be committed

guaranteeinghat the defendant will spend the balance of his or her life in prison, d ; S ;
not have to be taken into consideratiorttm®y circuit court. If the circuit court chooseso(%sthe TayCheedah Correctional Institution unldsasy are SUbJeCt

to consider a defendaatlife expectancyit must explain, on the record, how the to sub.(3m).
Sﬁfi”pdpaﬁgi'f§7‘zx$§’§_‘%“d%2fﬁs6;§§°,jf‘v‘3§§?228295’;%?“95- stdeenzel, 2004 3 If a person who has not attained the age of 16 years is
Consistentvith Lehman, sub. (3g) allows a sentencing court to determine whett&@ntencedo the Wsconsin state prisons, the department shalll

adefendant is eligible for the earned release program and a to set a date of eligil*ilucethe person at a juvenile correctional facility or a secured resi

within the term of confinement in prison. Stat&\hite, 2004 W1 App 2372277 Ws. ; :

24580 690 N.W2d 880 04-1211 dentialcare center for children and youth, unless the department
A defendant ageis a secondary factor that the trial court nimyt is not required, determinesthat placement in an institution under3§2.01is

to consider in fashioning appropriatesentence. The trial court, if it considers age i "Ori i i
determinesvhether it should carry any weight. Stat®avis, 2005 WI App 9881 approprlatetl)asgcbn t?e pe.rscr)]e prior re(,:ord of ad]uztment Ir! al'
Wis. 2d 118, 698 N.W2d 823 04-1163 correctiona Settlng, IT any; the persan present an pOtentla

A condition of extended supervision need not directly relate to the defendanmtocationaland educational needs, interests and abilities; the ade

criminal conduct in theinderlying conviction. fial courts are granted broad discre f i ; o :
tion in determiningconditions necessary for extended supervision subject only toaélaCyand suitability of available facilities; the services and pro

standard of reasonableness and appropriateness determined by how well the c6ffiuresavailable for treatment of the persaithin the various

tion serves the dual goaté supervision: 1) rehabilitation of the defendant, and 2)nstitutions;the protection of the public; and any otlkensider

protectionof astate or community interest. A condition of extended supervision that.:
the defendant maintain his child support payments msasonable and appropriate. ahonspromu@ated by the department by rule. The dEpartment

Statev. Miller, 2005 WI App 14,283 Ws. 2d 465701 N.W2d 47 04-1406 may not place any person under the age of 18 years in the-correc

A condition of extended supervision and probation that the defendant have no ¢gina| institution authorized in 801.16 (1n) This subsection
tact with the drug community as was not unconstitutionally overbroad or vag : 7

ue; . -

Whenthe trial court specifically told the defendant betaround any person when, does not preclude the department from designatingadult
or be in any place where, drugs are being possessed, used, or sold, the conditiog@aectionalinstitution, other than the correctional institution
ggsrﬁ”zdgg‘%’%\}g‘"znd°2§%${)‘ma{,\?2‘érgﬂ communityState virigueros, 2005 W1 authorizedin s.301.16 (1n)as a reception center for the person

Whena person is beingentenced after revocation of extended supervision, disc@ndsubsequently transferring the persom javenile correctional
tion can exist without an explicit delineation of tkieClearysentencing factors: 1) facility or a secured residential care center for children and youth.
the gravity of the diense; (2) the character of thffender; and (3) the need to protect . . . .
the public. There must be an indication that the court considered those factors. sﬁggtlorﬁoz.lla}r_ld ch304 apply to allp_ersorjs placed in a juvenlle_
v. Jones, 2005 WI App 25988 Wis. 2d 475707 N.W2d 876 05-0018 correctionalfacility or a secured residential care center for-chil
A defendant who requests resentencing due to the circuitscosetof inaccurate  grenand youth under this subsection.
information at the sentencing hearing must show tiaththe information was inac ; . . .
curateand that there was actual reliance, not prejudicial reliance, on the inaccurate(4) If information under 972.15 (2mhas been provided in

informationby the court irthe sentencing. Once actual reliance on inaccurate infoy nresentence investigation report, the court shall consider that
mationis shown, the burden then shifts to the state to prove the error was harmlesg. i

Statev. Tiepelman, 2006 WI 66, _ /2d __ 717 N.W2d 1 04-0914 informationwhen sentencing the defendant.

Gallion does not require that theal court explain why it imposed three years as History: 1973 c. 901975 c. 18%.99 (1) 1975 c. 224.146m 1983 a. 1021983
opposed to one or two. Statekubertanz2006 WI App 71, _ W8.2d _ 713  a.371s.13; Stats. 1983 s. 973.01B987 a.27: 1989 a. 31107, 1993 a. 4861995
N.W.2d 116, 05-1256 ) . a. 27 1997 a. 2832001 a. 16103 2005 a. 344

Thattest of whether the statutory language is capable of being understood by reghe sentencing judge shall state for the recordhinpresence of the defendant,
sonablywell-informed persons in two or morefeifent ways imdopted for sentence the reasondor selecting the particular sentence imposedf tiie sentencing judge
constructiordisputes. As it looks for legislative intent when fawétth an ambiguous  onsiderst in the interest of the defendamit to state reasons in the presence of the
statue the appellate court should look for the trial causientencing intent when getendantshallprepare a statement for transmission to the reviewing court as part
facedwith an ambiguous oral sentencing pronouncement. The appellate Coudrgf"fhe record. McCleary. State49 Wis. 2d 263182 N.W2d 512(1971).

requiredto determinghe trial cours sentencing intent from other parts of the record, | denial of | - defend 4 A
including the judgment of conviction. itNout more, the bald recital of a consecutive |t Was not a denial of equal protection to sentence a defendant to 4 years' imprison
sentencén the judgment of conviction is indigient to overcome the presumption ment,although other persons involvead, minors, received lesser or no punishment.

of a concurrent sentence. Stat©glesby2006 Wl App 95, W.2d 715  Statev. Schilz,50 Ws. 2d 395184 N.W2d 134(1971).

N.W.2d 727, 05-1565 An abuse of discretion, as it relates to sentencing procedures, will be found only
Truth-In—-SentencinGomes to Wéconsin. Brennan & Latorraca. iWLaw June  if there is no rationabasisfor the imposition of the sentence or the rationale is not
2000. articulatedin, or inferable from, the record, or if discretion is exercisethe basis
Fully Implementing futh-In—-Sentencing. Hammer & Latorracais\W.aw Nov. gggl?fglyli)rrelevant or improper factors. DavisState52 Wis. 2d 697190N.W.2d
2002. .

Theseriousness of thefehse is a proper criteridor imposing a maximum sen

; . f : tence. While warehousing dangerous individuals is not the sole purpose for imposing
973.013 Indeterminate  sentence; W isconsin state long prison terms, it is a legitimate factor for a trial court to consiBestian vState,

prisons. (1) (a) Ifimprisonment in the Wconsin state prisons s4wis. 2d 240194 N.w2d 687(1972).
for a term of years iBnposed, the court may fix a term less than A prison sentence is reduced to reflect days of pretrial incarceration ddiicty
the prescribed maximum. The form of such sentence shall be silipdefendant waanable to raise bail because of indigenajlkins v. State56 Ws.
: e : : 2d 628 225 N.W2d 492(1975).

stantiallyas follows:“You are hereby sentenced to this&tnsin 2 I

. . . A defendans change in attitude or rehabilitative progress subsequsantene
stateprisons f_or an indeterminate termraft more than .... (the ingis afactor to be considered in determining parole but is not a proper consideration
maximumas fixed by the court) years.” uponwhich a trial court might base a reduction of sentence. Sttgenschp9Wis.

. . d 467,230 N.W2d 665(1975).
(b) Except as prowded in873.0 the sentence shall have th62 Although evidence concerning incidents of sexual activity abroad was relevant as

effectof a sentence at hard labor for the maximum term fixed Rydefendant character and admissible at the sentencing hearing, the trial court
the court, subject to the power of actual release from confinemehgsedts discretion by punishing the defendant not only for the crime of which he

i stoodconvicted, but for the events that occurred outsidee®tsin, as indicated by
by parole by the department or pgrdon as provided by lawf thefact that both sentencing hearings were devotgéliato these foreign incidents.

a person is sentenced for a definite tim_e for amsfe for which Rosadov. State70 Wis. 2d 280234 N.W2d 69(1975).
the person may be sentenced ynder thIS. section, the person is Thetrial court exceeded its jurisdiction by specifying conditions of incarceration.
legal effect sentenced as required by this section, said definft@tev. Gibbons71 Ws. 2d 94237 N.W2d 33(1976).
time being the maximum period A defendant convicted of aA Pleabagain agreement by law enforcemerftadls not to reveal relevant and

. ) hich th . .| is life shall b df ertinentinformationto the sentencing judge was unenforceable as being against
crimefor which the minimum penalty Is life shall be sentence ‘gﬁbnc policy. Grant v State;73 Wis. 2d 441243 N.W2d 186(1976).
life. Chronicoffensesf theft by fraud by promising to marry several persons provided

(2) Upon the recommendation of thtepartment the gover a rational basis for a lengthy sentence. Lambé&tate73 Ws. 2d 590243 N.Ww2d
! 524(1976).

nor may without the procedurga. requ'red by (304, d|SChage A sentencing judge does not deny due process by considering pending criminal

absolutely,or upon such conditions and restrictions and undefiargesn determining a sentence. The scope of judicial inguriy to sentencing

suchlimitation as the governor thinks propany inmate com isdiscussed. Handel $tate74 Ws. 2d 699247 N.W2d 71L (1976).

mittedto the Wsconsin state prisons after he or she has served fhi defendant refusal to name accomplices was properly considered by the sen
- . - encing judge. Becausghe defendant had pleaded guilty to the crime, self-

minimum term of punishment prescribed by law for thten$e i, criminationwould not have resulted from the requested cooperation. Holmes v

for which he or she was sentenced, except that if the term wassdige, 76 Ws. 2d 259251 N.w2d 56(1977).

imprisonment,5 years must elapse after release on pam)le Courtsmay correct formal or clerical errors or an illegal sentence at any time.

extendedsupervision before such a recommendatinbe made Kr}ll'ﬁgzr(;/ﬁ;SFESSamj.cT:uiizgic')\t‘.k\)gf?)riiz(cljg)éhage after it was consid

to the governorThe d'SCh@Ie has the &dct of an absolute or cen eredas evidence of character in sentencing the defendant on a prior unrelated convic

ditional pardon, respectively tion. State vJackson110 Ws. 2d 548329 N.W2d 182(1983).
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Increasinga sentence following the vacation of agaéned for no contest pleadid ~Whena plea agreement indicates that a recommendation was to be for concurrent
not violate due process. The test for judicial vindictiveness is discussed. .Stateentencesnd consecutive sentences were recommended, without correction at the
Stubbendick110 Ws. 2d 693329 N.W2d 399(1983). sentencinghearing, there is a material and substantial breach of the agreement.

An 80-year sentence for a first-time sexuétofler was not aabuse of discre Absentan objection, the right to directly appeal is waived and the defendant is entitled
tion. State vCurbello-Rodriguez119 Wis. 2d 414351 N.W2d 758(Ct. App. 1984). tt:j afremer?,y rf10,r thﬁ? br_eacmonly Irl;(tjhere \fva?fﬁﬂfvle aSSIstanC$, of c?;msely the f?n"rl1

An unambiguous sentence pronounced orally and recorded gentencing tran  €dY for which isallowing the withdrawal of the plea or specific performance of the
scriptcontrols over the written judgmeot conviction. State.WPerry 136 Ws. 2d agr_ezeOTgnt.State vHoward, 2001 WI App 13246 Ws. 2d 475630 N.w2d 244
92,401 N.W2d 748(1987). ™ ise of ing di . . h ise its di .

Thesentencing court does not abuse its discretion by considering a st eexercise of sentencing discretion requires the court to exercise its discretion

: BB 5 create a sentence within trenge provided by the legislature that reflects the cir
mentsand recommendations. Statdehnson}58 Ws. 2d 458463 N.W2d 352(Ct. ¢ mstancesf the situation and the particular characteristics obffender The
App. 1990)- i i » X L X courtmust consider the gravity of tlffense, the dénders character and the pub

The primary factors to be considered in exercising discretion in sentencing arejidy need for protection. The weight given to any factor is left toriecourts dis
the gravity of the die_nse; 2) the rehabilitative needs of the defendant; and 3) tlgetion. Statev. Steele, 2001 WI App 16@46 Ws. 2d 744 632 N.W2d 112,
protectionof the public. State.\WPaskel63 Ws. 2d 52471 N.W2d 55(1991). 00-2864

Due process does not require the presence of counsel at a presentence investigatiorsentencing aftesrobation revocation, if the judge did not preside at the original
interview of the defendant. StateRerez170 Ws. 2d 130487 N.W2d 630(Ct. App.  sentencingthe judge must be able to rely upon the entire record, including comments
1992). atthe first sentencing. When the record at the second sentencing reflected ne recogni

Whethera particular factor will be considered as a mitigating or aggraviatingr ~ tion by the second judge of trial testimottiye presentence investigation report, or
will depend on the particular defendant and case. Statempson172 Ws. 2d  thetrial judges comments on the severity of théeoke, the sentence could not stand.
257,493 N.W2d 729(Ct. App. 1992). Statev. Reynolds, 2002 WI App 1249 Ws. 2d 798640 N.W2d 140 01-0498

Thetrial courts possible consideration at sentencing of the defesaarpability A court’s correction of an invalid sentence by increasing the punishment does not
in a more serious Ense, although the jury convicted on a lesser includkedss constitute double jeopardy; the initial sentence being invitégsecond sentence is
was not error State vMarhal.172 Ws. 2d 491493 N.W2d 758(Ct. App. 1992)’_ theonly valid sentence imposed. An increased sentence is permissible at resentenc
See also State Bobbitt. 178 Ws. 2d 1. 503 N.W2d 10 (Ct. App. 1993) ing only when it is based upordasire to implement the original dispositional scheme

” ’ o ’ : ) ’ ; from the firstsentencing and when the initial conviction and sentence are invalid, the

No specific burden of proof is imposed as to read-fensies that bear upon sen resentencingourt has no new information or newly known information, and the
tencing; all sentencing is under the standard for judicial discretion. \Statibert, resentencingourt seeks to impose a greater sentence. Statsn, 2002 WI App
181Wis. 2d 333510 N.W2d 799(Ct. App. 1993). . ] 154,256 Ws. 2d 285647 N.W2d 40501-2398
. A sentencing courhay consider a defendasteligious beliefs and practices only  n fixing a sentence within statutoliynits, the judge may consider the defendant’
if a reliable nexus exists between the defensl@nithinal conduct and those beliefs falsetestimony observed Hize judge during trial. United StatesGraysond38 U.S.
andpractices. State ¥uerst181 Ws. 2d 903512 N.W2d 243(Ct. App. 1994). 41 (1978). ’

If an oral pronouncement is ambiguous, it is proper to look to the wuitlgment The Lodestar of Personal ResponsihiliBrennan. 88 MLR 365 (2004).
to ascertain a coud’intent in sentencing. An omission in the oral pronouncement/_\ppe”‘.ﬂte sentence reviewl976 WLR 655. (1983).

cancreate an ambiguit@tate vLipke, 186 Ws. 2d 358521 N.W2d 444(Ct. App.

1994). ) ) )
Unders. 973.013 [now sub. (1)}, life imprisonment without parole is nopion. ~ 973.0135  Sentence for certain serious felonies; parole
Statev. Setagord]87 Ws. 2d 339523 N.W2d 124(Ct. App. 1994). eligibility determination. (1) In this section:

A trial courtin exercising sentencing discretion is not prohibited from entertaining upyi ”
generalpredispositions based on experience, but the jadgedispositions ma (a) Prior offender” means ferson who meets all of the fol

neverbe so specifi@as to ignore the particular circumstances of the individueiDWing conditions:

offender. State vOgden, 199 Ws. 2d 566544 N.W2d 574(1996),94-1485 1. The person has been convicted of a serious felony on at
A defendant who requests resentencing must show that specific information i

inaccurate and that the court relied on it. When facts stated in a presentence r!%aéﬁone separate Occasfion at aginye preceding the seriousfel
arenot challenged at sentencing, the sentencing judge may appropeizelger —ony for which he or she is being sentenced.

them. State vMosley 201 Ws. 2d 36547 N.W2d 806(Ct. App. 1996)95-1340 ) o :
A court must consider 3 primafgctors in exercising discretion in sentencing: 1) 2. The persos’ conviction under subd. remains ofecord

the gravity of the dénse; 2) the character of théesfder; and 3) theeed to protect and unreversed.

thepublic. Remorse is an additional factor that may be considered. .Statdgers, icti

203Wis. 2d 83552 N.W2d 123(Ct. App. 1996)95-2570 For enumeration of other 3. As aresult oLtheonwctlon u?der S.Ubd"‘ the person was
additionalfactors that may be considerade State.Barnes203 Ws. 2d 132552 Sentencedo more than one year of imprisonment.

N-ngdeSg(C:-'App-t 199?)93_183'1 siced when th . erially and sub (b) “Serious felony” means any of the following:

efendant Is automatically prejudicea wnen the prosecutor materially and su .
stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207 1. Any felony Unde': s961.41 (1) (Im) or (1x) if the felony
Wis. 2d 258 558 N.W2d 379(1997),94-3364 is punishable by a maximum prison term of 30 years or more.

When resentencing a defendant, a court should consider all information relevant
abouta defendant, including informatiorot existing or not known when sentence 2. Any felony under 940.09 (1) 1999 stats., £43.23 (1m)

wasfirst passed. State Carter208 Ws. 2d 142560 N.W2d 256(1997),94-2001 O (1r), 1999 stats., 948.35 (1) (bpr(c), 1999 stats., or 948.36
A maritalurmelationshdip beﬁwe%n alc.a;pi'foiecutor and the presentlence reporl999 stats., s.940.01 940.02 940.03 940.05 940.09 (1c)
writer was suficient to drawthe objectivity of the report into question. It was errorg40.16 940.19 (5) 940.195 (5) 940.21, 940.225 (1)or (2),
r{gtgt;))’sgéliel;hfzreport. StateSuchocki208 Wss. 2d 509561 N.W2d 332(Ct. App. 940.305 940.31, 941.327 (2) (b) 4943.02 943.10 (2) 943.23
Evidenceof unproven denses involving the defendant my be considered in se19), 943.32 (2)946.43 (1m)948.02 (1)or (2), 948.025948.03
tencingdecisions, as the court must consider whether the dsiaeisolated actor (2) (a) or (c), 948.05 948.06 948.07 948.075948.08 or 948.30
partof a pattern of conduct. StateRisher211 Wis. 2d 665565 N.W2d 565(Ct. 2)
App. 1997),96-1764 .
pAp dgefenZianIS agument that hisdsentﬁnce was excessive in rhelation to othﬁr sen 3. The solicitation, conspiracy or attempt, unde®39.3Q
tencedfor similar crimes committed in the same county was without merit. Thereg i
no requirement that persons convicted of similzﬁemﬁesymust receive similar sen ¥39.310r 939'32 to Com_mlt a Class A felony
tences. State Lechner217 Ws. 2d 392576 N.W2d 912(1998),96-2830 4. A crime at any time under federal law or the law of any

Thata conviction followed aAlford plea did not prevent requiring the defendantpother state Qrprior to Apri| 21, 1994, under the law of this state

asa condition, to complete a treatment program that required acknowledgpan ¢ H e ¢
sibility for the crime which resulted the conviction. The imposition of the condition thatis comparable to a crime SpeCIerd in subg?. or 3.

did not violate thedefendang due process rights. There is nothing inherent in an  (2) Exceptas provided in sul{3), when a court sentences a

Alford plea thagives a defendant any rights as to punishment. State exaeewW i i i H i i _
V. Schwarz219 Ws. 2d 615579 N.W2d 698(1998) 962441 prior offender to imprisonment ia state prison for a serious-fel

Whena victim's criminal record supports a defendantersion of a crime, the 0Ny committed on or after April 21, 1994, but before Decem
gravity of which crime is a sentencing fattire criminal record should be admitted ber 31, 1999the court shall make a parole eligibility determina

asevidence at the defendansentencingpearing. State.\Bpears227 Ws. 2d 495 : ; ; : .
596 N.W.2d 375(1999).97-0536 tion regarding the p.erso.n.and choose one of the following options:
Propersentencing discretion can exist without delineation of sentencing factors; (a) The person is eligible for parole undeB84.06 (1)
whatis required is consideration of the sentencing factors (see the mteders) . ‘.
Whenthe same judge presides at sentencing after probation revocation arigithe (b) The person is eligible for parole on a date set by the court.
nal sentencing, the judge does not have to restate the reasons supporting the originger this paragraph, the court may not set a date that occurs
S gy oopted. Stateviegner2000 Wi App 231239 Ws.  before the earliest possible parole eligibility date as calculated
It is entirely reasonable that competency examination designed to address ¥nders.304.06 (1)and may not set date that occurs later than
defendapft’sabilité to understand th%pLoceedings and assist (é?;nselhmagddims two-thirdsof the sentence imposed for the felony
issues of future dangerousness, which a court may reasaoasligler when gauging : . : L ]
theneed for public protection in setting a sentence. St&goski2001 WI App ‘el (3) A pers_orr: Iglnol; S:J.]E)Je.Ct to this SeCtt|0n if the cursenious
112,244 Wis. 2d 49629 N.W2d 5Q 00-1586 elony Is punisnable by lite Imprisonment.
Speargdoes not stand for the proposition that a defendantahagntencing, pres ; T : : B :
entany and all evidence that he or she wishes to present. SRatisinson, 2001 WI (4) If a prior conviction is being COHSIdereq as being covered
App 127,246 Wis. 2d 180629 N.w2d 810 00-1170 undersub.(1) (b) 4.as comparable to a felospecified under sub.
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(2) (b) 1, 2. or3., the convictiormay be counted as a prior convic regardinga conviction that is required te included in a record

tion under sub(l1) (a)only if the court determines, beyond a-+reakept under s343.23 (2) (a)

Sonablmoubt, that the violation relating to that conviction would (b) The court shall order at the time of Sentencing that the

constitutea felony specified under sufi) (b) 1, 2. or3.if com  recordbe expunged upon successful completion of the sentence

mitted by an adult in this state. if the ofense was a violation of 942.08 (2) (b)(c), or (d), and
History: 1993 a. 194483 1995 a. 4481997 a. 219283 2951999 a. 32188 the person was under the agel® when he or she committed it.

2001 a. 109

(2) A person has successfully completed skatence if the
973.014 Sentence of life imprisonment; parole eligibil - personhas nobeen convicted of a subsequerfenée and, if on
ity determination; extended supervision eligibility probation,the probation has not been revoked and the probationer

determination. (1) Except as provided in sui2), when a court has satisfied the conditions of probation. Upon successful
sentences person tdife imprisonment for a crime committed oncompletionof the sentencthe detaining or probationary authority
or after July 1, 1988but before December 31, 1999, the coughallissue a certificate of disctygwhich shall be forwarded to
shallmakea parole eligibility determination regarding the persofiie court of record and which shall have tifeafof expunging
andchoose one of the following options: the record. If the persomas been imprisoned, the detaining
(@) The person is eligible for parole undeB®4.06 (1) authorityshall also forward a copy of the certificate of disgear

LS the department.
(b) The person is eligible for parole on a date set by the couf} istory: 1975 c. 391975 c. 18%.105; 1975 c. 1991983 a. 5191991 a. 189

Underthis paragraph, the court may set any later date than t a. 3350, 320,
providedin s.304.06 (1) but may not set a date that occurs beforerorfeituresmay not be expunged undarb. (1). State.WMichaels,142 Ws. 2d
the earliest possible parole eligibility date as calculated underlg2 417 N.w2d 415(Ct. App. 1987). ) o
304 06(1) An expunged conviction is not admissible to attack a witsesedibility State
: . ) . ] v. Anderson160 Ws. 2d 435466 N.W2d 681(Ct. App. 1991).
(c) The person iswot eligible for parole. This paragraph Thissection does not require law enforcement agencipgosecutors to destroy

appliesonly if the court sentences a person for a crime Commingﬂordselaﬂng to an expunged conviction, nor does it prohibit courts from consider
Ing the facts underlying an expunged conviction in sentencing in another case. State
onor after August 31, 1995, but before December 31, 1999.  Teitne; 2002 W1 77253 Ws. 2d 449646 N.W2d 341 00-1718

(1g) (a) Except as provided in suf2), when a coursen “Expunge”under this section means to strike or oblitefraten the record all refer
tencesa person o life imprisonment for a crime committed on GPéiizi:l::iS:;eggi\rgtnacgzeigdiﬁli?ggytmoA\A}:ayrsGtinéfoulﬁ e or destroy conviction
afterDecember 31, 1999, the court shall makeextended SUPEr yecords. 70 Atty. Gen. s P pung y

vision eligibility date determination regardinipe person and

chooseone of the following options: 973.017 Bifurcated sentences; use of guidelines; con -
1. The person is eligible for release to extended supervisgideration of aggravating and mitigating factors.
after serving 20 years. (1) DeriNiioN.  In this section, “sentencing decision” means a

2. The person is eligible for release to extended supervisidggcisionas to whether to imposebifurcated sentence under s.
on a date set by the court. Under this subdivision, the court nf§3.01or place a person on probation and a decia®ito the
setany later date than that provided in subdbut may not sea  lengthof a bifurcated sentence, including the lengfteach com
datethat occurs before the earliest possible date under $ubd. ponentof the bifurcated sentence, the amount of a fine, and the

3. The person is not eligible for release to extended supei@ngthof a term of probation.
sion. ('2). GENERAL REQUIREMENT. Whe_n a court makgssaentencing

(b) When sentencing a person to life imprisonment under pggmsmnconcermng a person convicted of a criminééne com
(a), the court shall inform the person of the provisions of littedon or after February 1, 2003, the court sbaiisider all of
302.114(3) and the procedure for petitioning unde3@2.114 (5) thefollowing:

for release to extended supervision. (a) Ifthe ofense is a felonythe sentencing guidelines adopted
(c) A person sentenced to life imprisonment under(pais Y the sentencing commission unde®83.30or, if the sentencing
not eligible for release on parole. commission has not adopted a guideline for tfensk, any appli

flbletemporary sentencing guideline adopted by the criminal

(2) Whena court sentences a person to life ImICmsonmegenaltie%tudy committee created und®97 Wsconsin Act283

unders.939.62 (2m) (c)the court shall provide that the sentencB

is without the possibility of parole or extended supervision. (ad) The protection of the public.
History: 1987 a. 4121989 a. 311993 a. 2891995 a. 481997 a. 283326, 1999 (ag) The gravity of the &nse.
a.32 e
The constitutionality of this section is upheld. StatBarrell, 167 Ws. 2d 749 (ak) The reha_b”ltatlve !’]_eed's of the defendant. .
482 N.W2d 883(1992). (b) Any applicable mitigating factors and any applicable

Thedenial of presentena®nfinement credit when parole was established und i i i i ifi i
sub.(2) [now sub. (2) (b)] was constitutional. Stat&€hapman175 Ws. 2d 231 @dggravatingactors, including the aggravating factors specified in

499N.W.2d 223(Ct. App. 1993). subs.(3) to (8).
Sub.(1) (b) [now sub. (2) (b)] allows a circuit court to impose a parole eligibility (3) AGGRAVATING FACTORS:GENERALLY. When making asen

datebeyond a defendastexpected lifetime. State 8etagord211 Wis. 2d 397565 ; i H ;
N.W.2d 506 (1997),95-0207 tencing decision for any crim#é)e court shall consider all of the

A trial court sentencing a defendant under sub. (1) (b) [now sub. (2xeitising Tollowing as aggravating factors:
its discretion, may or may not give credit for presentence incarceration. State v i i i i
Seeley212 Ws. 2d 75567 N.W2d 897(Ct. App. 1997)96-1939 h @ Thle fact that the person conrngttgq the crcljme wI|1|Ie hd's or h
Paroleeligibility is not a statutorily oconstitutionally necessary component of al€r Usual appearance was concealed, disguised, or altered, wit

valid plea colloguy in a case in which a life sentence’is imposed. SByege,225  theintent to make it less likely that he or she would be identified
Wis. 2d 702594 N.W2d 388(Ct. App. 1999)97-3217 with the crime.

973.015 Misdemeanors, special disposition. (1) (a) (b) The fact that the pers@ommitted the crime using infor

Subjectto par(b), when a person is under the age of 21 at the tirmé"‘t'omh""t was disclosed to him o_r her unde$(§l.46 .
of the commission of an fefse for which theerson has been  (€) The fact that thperson committed the crime for the benefit
found guilty in a court for violation of a law for which the maxi ©f, at the direction of, or in associatiafth any criminal gang, as
mum penalty is imprisonment fasne year or less in the countydefinedin s.939.22 (9) with the specific intent to promote, fur
jail, the court may order at the time of sentencing that the recépg", or assist in any criminal conduct by criminal gang members,
be expunged upon successful completion of the sentence if #fdefined in s939.22 (9g)

court determineghe person will benefit and society will not be (d) The fact that the person committed the felony wiéar
harmedby this disposition. Thisubsection does not apply toing a vest or other garment designed, redesigned, or adapted
information maintained by the department afansportation preventbullets from penetrating the garment.
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(e) 1. Subject to sub@., the fact thathe person committed 1. “Elder person” means any individual who is 62 years of age
the felony with the intent to influendde policy of a governmental or oldet

unit or to punish a governmental unit for a prior policy decision, 2. «yjolent felony” means any felony undei9€.0.19 (2)(4),
if any of the following circumstances also applies to the felor(lg)' or (6), 940.225 (1)(2), or (3), 940.23 or 943.32

committedby the person: , (b) When making a sentencing decision concerning a person
a. The person caused bodily harm, great bodily harm, or deglihyictedof aviolent felony the court shall consider as an aggra
to another vating factor the facthat the victim of the violent felony was an
b. The person caused damage to the propdrayiother and elderperson. This paragraph applies even if the person mistak
the total property damaged is reduced in valye$25,000 or enly believed that theictim had not attained the age of 62 years.

more. For the purposes of this sulid b, property is reduced in ) A GGRAVATING FACTORS;CHILD SEXUAL ASSAULT OR CHILD
valueby the amount that would cost either to repair or to replaceABUSE BY CERTAIN PERSONS. (a) In this subsection, “person

it, whichever is less. _ responsibldor the welfare the child” includes the chidparent,
~ €. The person used force or violence or the threat of farcestepparentguardian, foster parent, or treatmésster parent; an

violence. employeeof a public or private residentiabme, institution, or

2. a. In this subdivision, “labor dispute” includes any centraagency;any other person legally responsible thoe childs wel
versy concerningerms, tenure, or conditions of employment ofare in a residential setting; or a person employed by one who is
concerningthe association or representation of persons in-negegally responsible for the chils'welfare to exercisemporary
tiating, fixing, maintaining, changing, or seeking to arrange term@ntrol or care for the child.
or conditions of employment, regardless of whether the disputants(b) When making a sentencing decision concerning a person
standin the proximate relation of employer and employee. convictedof a violation of $948.02 (1)or (2), 948.025 (1) or

b. Subdivisionl. does not apply to conduct arising out of 0548.03(2) or (3), the court shall consider as aggravating factor

in connection with a labor dispute. the fact that the person was a person responsible for the welfare
(4) AGGRAVATING FACTORS; SERIOUS SEX CRIMES COMMITTED  of the child who was the victim of the violation.
WHILE INFECTEDWITH CERTAIN DISEASES. (&) In this subsection: (7) AGGRAVATING FACTORS; HOMICIDE OR INJURY BY INTOXI-

~ 1. *HIV" means any straimof human immunodeficiency carepuseora vericLE. When making a sentencing decision-con
virus, which causes acquired immunodeficiency syndrome. cerning a person convicted of a violation 40.09 (1)or940.25
2. “Serious sex crime” means a violation 0940.225 (1or (1), the court shall consider as an aggravating factor the fact that,

(2),948.02 (1)or (2), 948.025 948.085 atthe time of the violation, there was a minor passenger under 16
3. “Sexually transmitted diseaseteans syphilis, gonorrhea,yearsof age or an unborn child in the persomiotor vehicle.
hepatitisB, hepatitis C, or chlamydia. (8) AGGRAVATING FACTORS; CONTROLLED SUBSTANCES

4. “Significantly exposed” means sustaining a contact th@EFENSES. (&) Distribution or delivery to prisoners.1. In this
carriesa potential for transmission of a sexually transmitted digaragraph;precinct” means a place where any activity is-con
ease or HIV by one or more of the following: ductedby a prison, jail, or house of correction.

a. Transmission, into a body orifice or onto mucous mem 2. When making sentencing decision concerning a person
brane,of blood; semen; vaginal secretions; cerebrospat, convicted of violating s961.41 (1)or (1m), the court shall cen
ovial, pleural, peritoneal, pericardial, or amniotic fluid; or othesiderasan aggravating factor the fact that the violation involved
body fluid that is visibly contaminated with blood. delivering,distributing, or possessing with intent to deliver or dis

b. Exchange, during the accidental or intentional infliction dfibutea controlled substance or controlled substamzdog to a
a penetratingwound, including a needle puncture, of blood@risonerwithin the precincts of any prisoail, or house of correc
semenyaginal secretions; cerebrospinal, synovial, pleural; peHon.
toneal,pericardial, or amniotic fluid; or other body fluid that is 3. When making a sentencing decision concerning a person
visibly contaminated with blood. convictedof violating s.961.65 the court shall consider as an

c. Exchange, into an eye, apen wound, an oozing lesion,aggravatingactor the fact that the person intended to delprer
or other place where a significant breakdown in the epidermal beistributemethamphetamine or a controlled substance analog of
rier has occurredyf blood; semen; vaginal secretions; cerebrospinethamphetamint® aprisoner within the precincts of any prison,
nal, synovial, pleural, peritoneal, pericardial, or amniotic flaid; jail, or house of correction.
otherbody fluid that is visibly contaminated with blood. (b) Distribution or delivery orpublic transit vehiclesWhen

(b) When making a sentencing decision concerning a persoakinga sentencing decisiaoncerning a person convicted of
convictedof a serious segrime, the court shall consider as awiolating s. 961.41 (1)or (1m), the court shall consider as an
aggravating factor the fact that the serious sex crime was caggravatingactorthe fact that the violation involved delivering,
mitted under all of the following circumstances: distributing, or possessing with intent to deliver or distribute a

1. At the time that he or she committed the serious sex cring@ntrolledsubstancéncluded in schedule | or Il or a controlled
the person convicted of committing the serious sex crime hadabstancenalog of any controlled substance included in schedule
sexuallytransmitted disease or acquired immunodeficiency syhor Il and that the person knowingly used a public transit vehicle
dromeor had had a positive test for the presence of Hiigen, duringthe violation.
or nonantigenic products of HIV or an antibody to HIV (c) When making a sentencing decision concerning a person

2. At the time that he or she committed the serious sex crineenvictedof violating s.961.65 the court shall consider as an
the person convicted of committinpe serious sex crime knewaggravatingactor the fact that the person intended to delorer
that he or she had a sexually transmittdidease or acquired distributemethamphetamine or a controlled substance analog of
immunodeficiencysyndromeor that he or she had had a positivenethamphetaminand that the person knowingly useg@ublic
testfor the presence of H|\antigen, or nonantigenic products ofrransitvehicle during the violation.

HIV or an antibody to HIV (9) AGGRAVATING FACTORSNOT AN ELEMENT OFTHECRIME. The

3. The victim of the serious sex crime waignificantly aggravatingfactors listed in this section are not elements of any
exposedo HIV or to the sexually transmitted disease, whichevefime. A prosecutor is not required to charany aggravatinipc
is applicable, by the acts constituting the serious sex crime. tor or otherwise allege the existence of an aggravating factor in

(5) AGGRAVATING FACTORS; VIOLENT FELONY COMMITTED any pleading for a court to consider the aggravating factor when
AGAINST ELDER PERSON. (@) In this subsection: making a sentencing decision.
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(10) USE OF GUIDELINES; NO RIGHT TO OR BASIS FOR APPEAL. hasimmunity from any civil liability in excess of $25,000 for acts
Therequirement under su®) (a)that a court consideentencing or omissions by or impacting on the defendant.
guidelinesadopted by theentencing commission or the criminal  (d) This subsection applies to persons who are senteneed to
penalties study committetoes not require a court to make asefountyjail butare transferred to a Huber facility unde883.09
tencingdecision that is within any range or consistent with a reg a county work camp under303.100r to a tribal jail under s.
ommendatiorspecified in the guidelines, and there is no right 302.445
appeala courts sentencing decision basedtbe courts decision () A court may not provide that a defendant perform commu
to depart in any way from any guideline. nity service work under this subsection if the defendant is being

(10m) STATEMENT OF REASONSFORSENTENCINGDECISION. (8)  sentencedegarding any of the following:

The court shall state the reasons for its sentencing decision and,{ A crime which is a Class A. B. or C felony
exceptas provided in patb), shall doso in open court and on the t

record. 2. A crime which is a Class D, E, &r G felony listed in s.

969.08(10) (b) but not including any crime specified ireg¢.3.10
(b) If the court determines thatig not in the interest of the (10) (b) g any P

: . : .. (4) (@) Inlieu of a sentena® imprisonment to the county jail,
defendanfor it to state the reasons for its sentencing decision in ( . . )
the defendans presence, the court shall state the reasons foréygourt may impose a sentence of detention at the defesdant

sentencinglecision in writing and includihe written statement | eng?hogfrgsggr?tri]gr? rg;}?t:;r e‘ﬂ?ggdd;;?(?nitu%j p?gstsri]gl ecgzﬁdehe
in the record.

History: 2001 a. 1092003 a. 3212005 a. 14277 of imprisonment. The detention shall be monitored by the use of
Sub.(10) precludes appellate review of a sentencmgts failure to consider sen anelectronic device worn ContanOUS|y on the defendamrson

tencingguidelines. State Grady 2006 W1 App 188, Ww.2d __,  NMm2d andcapable of providing positive identification thfe wearer at

_,05-2424 thedetention location at any time. A sentence of detention in lieu
o of jail confinement may be imposed orifyagreed to by the

973.02 Place of imprisonment when none expressed. defendant. The court shall ensuthat the defendant is provided

Exceptas provided in 973.032 if a statute authorizémprison 5 written statement of the terms of the sentenceleéntion,
mentfor its violation but does not prescribe ftlace of imprison  including a description of the detention monitoripgocedures
ment,a sentence of less than one year dilio the county jail, andrequirements and @iy applicable liability issues. The terms
asentence of more than one year shall be to tisedRisin state of the sentence of detention may include a requirement that the
prisonsand the minimum under the indeterminate sentence Ig#fendanpay a daily fee to cover the costs associatedmithi
shallbe one yearand a sentence of one year may be to either tfging him or her In that case, the terms must specify to witioen
Wisconsinstate prisons or the county jail. In any proper czese, Paymentsare made.

tenceand commitment may e the department or any house of ) A person sentenced to detention under (adis eligible
correctionor other institution as provided by law or to detentiogy a5y good time in the amount of one—foatis or her term

under s973.03 (4) for good behavior if sentenced to at least 4 days, but fractions of

History: 1973 c. 901987 a. 271991 a. 39 . _aday shall be ignored. The person shalbjiven credit for time
Thelegislature is presumed to have been awhreany existing statutes carrying

sentencesf one year or less with no place of confinement specified when it enac@@vedprior to sentencing Under373-155_ including gOOd_time
the predecessor to s. 973.0Zhapter 154, laws of 194%tate ex rel. McDonald v - unders. 973.155 (4) If the defendant fails to comply with the
Dogggi(;tlyagflgn?j;rl]?so V\rli) fgci('s??:gn'\éggzg ‘éﬁiéﬁ?il):és that in the aggretermSOf the sentence (nfetention, the court may order the defend
imi Wi Vi utive |
exceedone yearbut individually areall less than one yeahould be incarcerated in %T b_rOUth before the court and the court may order the defendant
countyjails rather than the 18consin prison systerii8 Atty. Gen. 44 deprivedof good time.
) ) ] (c) If the defendant fails to comply with the terms of the sen

973.03 Jail sentence. (1) If at the time of passingentence tenceof detention, the court may ordére defendant brought
upona defendant who is to be imprisoned in a county jail thereggforethe court and the court may ordeat the remainder of the
nojail in the county suitable for the defendantl no cooperative sentencef detention be served in the county jail.
agreementinder s302.44 the court may sentence the defendant (d) A sentence under this subsection is not a sentehce
to anysuitable county jail in the state. The expenses of supporti risonmentexcept for purposes of 873.04 973.15 (8)(a)
the defendant there shall be borne by the county in which the crigi&y973.19
wascommitted.

(2) A defendant sentenced to thés@énsin state prisons and “ o : A ; ;
to a countyjail or house of correction for separate crimes shaﬁhdl' Commission of a serious crime” has the meaning given

serveall sentences whether concurrent or consecutive istéte ers:‘. 969'08 (1_0) (”a) ) )
prisons. 2. “Serious crime” has the meaning given und868.08 (10)

(5) (a) In this subsection:

(3) (a) If a court sentences a defendant to imprisonment in t%bg' . .
countyjail, the court may provide that the defendant perfcom (b) In lieu of a continuous sentence, a court may sentence a per
munity service work under parh) and(c). The defendant earns SONt0 serve a series of periods, not less than 48 hours nor more
goodtime at a rate of one ddgr each 3 days of work performed.than3 daysfor each period, of imprisonment in a county jail. The
A day ofwork equals 8 hours of work performed. This good tim@erSon's not subject to confinement between periods of imprison
is in addition to good time authorized undeB82.43 ment. _

(b) The court may require that the defendant perfcommu (c) A court may not sentence a person under(iparegarding

nity servicework for a public agency or a nonprofit charitablé‘nyv'0|at'°n under ch961 or the commission of a serious crime.
History: 1971 c. 2981983 a. 10, 192, 1985 a. 1501987 a. 271987 a. 333.

organization. The number of hours of wonlequired may not ¢, 19872 398399 1989 a. 3185; 1993 a. 481995 a. 281448 2001 a. 109
exceedwhat would be reasonable considering the seriousness of

theoffense and any otherfefise which is read into the recatl 973,032 Sentence to intensive sanctions program.

thetime of conviction. An order may only apply if agreed to by1) Sentence. Beginning July 1, 1992, a court may senteace
the defendant and the ganization or agencyThe court shall personwho is convicted of a felony occurring on or after
ensurethat the defendant is provided a written statement of tﬁ%gust 15, 1991but before December 31, 1999, to participate in
termsof the community service order and that the community S¢he intensive sanctions program unceB01.048 If a person is
vice order is monitored. convictedof afelony occurring on or after December 31, 1999, a

(c) Anyorganization or agency acting in good faith to whicleourt may not sentence the person to participate inrteasive
adefendant is assigned pursuant to an order under this subsed#nttiongprogram under £01.048
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(2) EuciBiLITY. (@) A court may sentence a person under subWhen a presementce mvestigati_on recon:mendsihing prolmbits ﬁtt?ﬁurt frotm )
- ; ; At encinga person to the intensive sanctions program although the sentencing
(1) if the department provides a presentence investigation re elineswould recommend probation. StateMiller, 180 Ws. 2d 320 509

recommendinghat the person be sentenced to the program. If &v.2d98 (Ct. App. 1993).

departmentloes not make the recommendation, a court may ordefn extension of confinement under this provision may be appealed by common
rit of certiorari. The time for appeal is governed by s. 808.04. StBt&lges,

the department to assess and evaluate the person. After i,?%fé is. 2d 254536 N.W2d 153(Ct App. 1995)94-0880

assessmergnd evaluation, the court may sentence the person ®he extension of a placement period under the intensive sanctions program must

the program unless the department objects on the ground thakHased on public safety considerations and the participae¢d for punishment

recommendshat the person be placed on probation andtreatment. All that needs to be shown at an extension hearing is that the partici
’ panthas not made dfigient progressn the program and that more time is required

(b) Notwithstanding pafa), the courtmay not sentence a per to meet those concerns. Statdwrner 200 Ws. 2d 168546 N.W2d 880(Ct. App.
sonunder sub(l) if he or she is convicted affelony punishable 1996,95-1295 ,
by life imprisonment or has at any time been convicted, adjugjaerens et T8 ko & e B R e o S esons pro
cateddelinquentr found not guilty or not responsible by reasogram. State viurner 200 Ws. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295
of insanity or mental disease, defect or illness for committing antensiveSanctions: A New Sentencing Option. FiedMfs. Law June 1992.
violent offense, as defined in 301.048 (2) (bm)

(3) Limimations. The following apply to a sentence under sul$73:0335 Sentencing;  restriction on possession of
(1): ody armor. Whenever a court imposes a sentence or places a

. : . fendanton probation for a conviction for a violent felgrgs
a) The court shall provide a maximum period for the sentencg;.” = -
wh?c% may not exceeg the maximum teuiﬁ)imprisonment that éfinedin s.941.291 (1) (h)the court shall inform the defendant

could be imposed on the persanc¢luding imprisonment autho ofgir;grrt_aqzlégf;nggts and penalties undeérd.291
rized by any penalty enhancement statute. v: '

(b) The court shall provide maximum period for placementsg73.035 Transfer to state-local shared correctional
unders.301.048 (3) (a) 1which may not exceed one year unlesgcilities. Any person serving a sentence of imprisonment to the

the defendant waives this requirement. Wisconsinstate prisons, a county jailcaunty reforestation camp
(c) 1. Inthis paragraph, §ipe 1 prison” has the meaning giveror a county house of correctiam serving a sentence to the inten
in 5.301.01 (5) sive sanctions program may be transferred to a state-local shared

2. The court may prescribe reasonable and necessary cof@lrectionaffacility under s302.45 (1)
tions of thesentence in accordance witt861.048 (3)except the  History: 1983 a. 3321989 a. 311991 a. 39
court may not specify a particularyfe 1 prison, jail, camp or
facility wherethe ofender is to be placed undeB91.048 (3) (a)
andthe court may not restrict the departmetithority under s.

973.04 Credit for imprisonment under earlier sentence
for the same crime. When a sentence is vacated and a new sen

301.048(3) (b)or () tenceis imposed upon the defendant for the same crime, the
) ' . departmentshall credit the defendant with confinement-pre
(4) MopIFicaTIoN. (a) The department may provide for placeviozsly served. P

mentsunder s301.048 (3) (ajor a shorter period than timeaxi History: 1983 a. 66528

mum period specified by the court under s(8). (b). While periods of time served dueda indigens inability to post bail prior to trial

(b) The department may request that the court extend the maist be credited as time served on a prison sentence imposed, a court need not credit
mum period provided by the court under s(8).(2)or the maxi  Yas\nre: o 870535 NG Aoar App 190g) Y confinement. Stakia,
mum period provided by the court undsub. (3) (b) or both.
Unlessa hearing is voluntarily waived by the person, the coug73.042 Child pornography surcharge. (1) In this see
shallhold a hearing on the mattéfhe court may not extend thetjon, “image” includes a video recording, a visual representation,
maximumperiod of the sentence beyond the amount allowatdepositiveor negative image on exposed film, and data represent
undersub.(3) (a) Except as provided in p4c), the court may ing a visual image.
not extend themaximum period for placements unde8@1.048 (2) If a court imposes a sentence or places a person on proba

(3) (8) 1.beyond a total, including the original period aaltl yion for a crime under ©48.050r 948.12and the person was at
extensionsof 2 years or two-thirds of the maximum term of

; . - “least18 years of age when tloeime was committed, the court
|mpr|_so|nmemthat could have been imposed on the person, wh|c§1a” impose a child pornography surcherof $500 for each
everis less.

] ~imageor each copy of an image associatgth the crime. The
(¢) The court may extend under p@m the maximum period court shall determine the number of imagesopies of images

for placements under 301.048 (3) (a) 1to a period not exceed associateavith the crime by a preponderance of the evidence and
ing two-thirds of the maximum term of imprisonment that coulgithout a jury.

have been imposesh the person under suB) (a)for his or her 3y g clerk shall record any surclyggrimposed under this
sentenceo the intensive sanctions program if all of the following ctinnin 3 parts as follows:

apply: .
1. The person escaped fronsentence to the intensive sanc (2) Part A 1S 50 percent of any amount collected.
tions program. (b) Part B is 30 percent of any amount collected.

2. The person is sentenced for the escape to a sentence df) Part C is 20 percent of any amount collected.
imprisonmentconcurrent with the sentencett® intensive sanc ~ (4) After determining the amount due, the clerk of court shall
tions program. collectand transmit the amount to the county treasurer usder

3. The sentence under sul2dexceedshe total of the maxi 59.40(2) (m). The county treasurer shall then make payment to

mum period originally provided by the court under s@.(b)for ~tNe Secretary of administration unde8.25 (3) (f) 2.

the sentence to the intensive sanctions program amdakienum ~ (5) The secretary ofdministration shall credit part A of the

extensionsavailable under pab). surchargeo the appropriation account undei26.410 (1) (gj)
(5) PAROLE RESTRICTIONS. A person sentenced under s(b. The secretary of administration shall creptirt B of the surchge

‘o Al : : to the appropriation account unde£6.455 (2) (gj) The secre
goil%g)le for parole except as provided in382.11 304.02and tary of administration shall credit part & the surchaye to the

(6) CrepIT. Any sentence credit underd¥3.155 (1)r(1m) appropriationaccount under £0.505 (6) (gj)

: : ; 6) If aninmate in a state prison or a person sentdéocestate
appliestoward service of the period under s{#).(a)but does not ( X ! -
apply toward service of the period under s(). (b). prisonhas not paid thehild pornography surchge under this
History: 1991 a. 391993 a. 791995 a. 27390, 1997 a. 2831999 a. 9185 2001 Section.the department shall assess and collect the amount owed

a.109 2005 a. 25 from the inmates wages or othenoneys. Any amount collected
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under this subsection shall be transmitted to the secretary of(1r) If a courtimposes a sentence or plagesraon on proba

administration. tion for a violation of $.940.225 948.02 (1)or (2), 948.025
History: 2005 a. 433 948.085 the court shall imposedeoxyribonucleic acid analysis
surchargeof $250.

973.043 Drug offender diversion surcharge. Q) If a
courtimposes a sentence or placegeason on probation for a
crime under ch943 that was committed on or after October
2005,the court shall impose a droffender diversion surchge
of $10 for each conviction.

(2) After determining the amount due, the clerk of court sh : . :
collectand transmit the amount to the county treasurer mdealghrecc?ﬁggi Zhgl(l) Z%g?gg)zl_temd)at?])étzﬁl;tzc(;e&ﬁ&ye??gg 7|r;|strat|on as
59.40(2) (m). The county treasurer shall then make payment ) T . -
the secretary of administration undeb8.25 (3) () 2. (4) If aninmate in a state prison or a person senteogestate

(3) All moneys collectedrom drug ofender diversion sur prisonhas not paid the deoxyribonucleic acid analysis sugehar

chargesshall be credited to the appropriation account undertgwderthls section, the department shall assess and collect the

- mountowed from the inmate’wagesor other moneys. Any
tzigfuonség)r g(%%néj 4u(slez(; for the purpose of making grants tocougmountcollected shall be transmitted to the secretary of adminis

) If an i . . o tration.

((4) If aninmate in a state prison or a person sentdo@estate ;o 1993 a. 161995 a. 2011997 a. 271999 a. 92003 a. 332005 a. 277

prison hb_lS not paid the drugfehder diversion surchge under Thetrial court has the discretion to oréeDNA surchage upon the entry of a judg

this section, the department shall assess and collect the am i felon%' Case-dNOttrf]lmg in SUb{ (fltgh) reqt&g]essétl ?N? Samﬁgg 82 \t/’\(;] 20Ilected
H eroretne court can order the payment o e Su abtate. Jones, pp

owedfrom the inmates wages or other moneys. Any amount cob;; 577 ws. 2d 234689 N.W2d 917 03-3245

lectedshall be transmitted to the secretary of administration.
History: 2005 a. 25 973.047 Deoxyribonucleic  acid analysis require -

973.045 Crime victim and witness assistance sur - Ments. (1f) If a court imposes a sentence or places a person on

charge. (1) Except as provided in suiLm), if a courtimposes probationfor a felony convictioror for a conviction for a violation

a sentence or places a person on probation, the court shall im|c9$§e940'225 (3m)944.2Q or 948.1Q the court shall require the

acrime victim and witness assistance surgtamlculated as fol Personto provide a biological specimen to the state crime labora
lows: toriesfor deoxyribonucleic acid analysis.

(a) For each misdemeanorfefise or count, $60 (Im) The results from deoxyribonucleic acid analysiseof
(b) For each felony &#nse or count, $85 ’ ' specimerprovided under this section may be usaly as autho

rized under s.165.77 (3) The state crime laboratories shall

(Im) If a complaint is issued chging a person with a crime gestroyany such specimen in accordance withé§.77 (3)
for an ofense that could subject tperson to a forfeiture or to pro %

secution for a crime, the prosecutor decides to defer or suspenc} 2) Thedepartment of justice shall promulgate resviding

- ; procedures fordefendants to provide specimens when
criminal prosecution, and as a result the person agrees to pay alon jireto do so under this section and for the transportation of
feiture, the court shall impose a crime victim and witness assi

ancesurchage in addition to imposing a forfeiture. The amou osespecimens to the state crime laboratories for analysis under

e .165.77
of the surchage shall be the amount specified in gdb.(a)or (b), History: 1 1698 227 1 2401 9 27
dependingon the crime thathe person was ctged with in the Istory: 1993 a. 1698, 227, 1995 a. 441999 a. 92005 a. 275

complaint. _ 973.048 Sex offender reporting requirements.

(2) After the clerk determines th@mount due, the clerk of (1m) Exceptas provided in sulf2m), if a court imposes a sen
courtshall collect andransmit the amount to the county treasureenceor places a person on probation for any violation, or for the
under s59.40 (2) (m) The county treasurer shall then make-payolicitation,conspiracyor attempto commit any violation, under
mentto the secretary of administration unde$%25 (3) (f) 2. ch.940, 944, or 948 or s5.942.080r 943.01t0 943.15 the court

(3) (a) Theclerk shall record the crime victim and witness sumay require the person to comply with the reporting requirements
chargein 2 parts. Part A is the portion that the secretary of admimders.301.45if the court determines that the underlying conduct
istrationshall credit to the appropriation accounder s20.455 was sexually motivated, as definéd s.980.01 (5) and that it
(5) (9) and part B is the portion that the secretary of administratigruld be in the interesof public protection to have the person
shallcredit to the appropriation account unde2®&455 (5) (9G) reportunder s301.45

asfollows: (2m) If a court imposes a sentence or places a person on

1. Part A equals $40 for each misdemeantarsie or count probationfor a violation, or for the solicitation, conspiracy or
and$65 for each felony &énse or count. attemptto commit a violation, of ©40.22 (2) 940.225 (1)(2),

2. Part B equals $20 for each misdemeanfamse or count or (3), 944.06 948.02 (1)or (2), 948.025 948.05 948.055
and$20 for each felony &nse or count. 948.06948.07948.075948.08 948.085948.095948.11 (2) (a)

(b) The person paying the crime victim and witness sugeharor (am), 948.12 948.13 or948.3Q or of 5.940.300r 940.31if the

shallpayall of the moneys due under part A before he or she pajetim was a minor and the person was notisém’s parent, the
any of the moneys due under part B. court shall require the person to comply with the reporting

(4) If an inmate in a state prison or a person senteocestate requirementainder s301.45unless the court determines, after a

prisonhas not paid the crime victim amdtness assistance sur N€aringon a motion made by the person, that the person is not
chargeunder this section, thepartment shall assess and colle¢@auiredto comply under $301.45 (1m)

(2) After the clerk of courdetermines the amount due, the
clerk shallcollect and transmit the amount to the county treasurer
under s59.40 (2) (m) The county treasurer shilen make pay
mentto the secretary of administration undes%.25 (3) (f) 2.

(3) All moneyscollected from deoxyribonucleic acid analysis

the amount owed from the inmaseivages or other moneyAny  (3) In determining under sulilm) whether it would be in the
amount collected shall be transmitted to the secretary of admirigerestof public protection to havthe person report under s.
tration. 301.45 the court may consider any of the following:

History: 1983 a. 271987 a. 271989 a. 311993 a. 161995 a. 2012003 a. 33 (a) The ages, at the time of the violation, of the person and the
2005a. 25 victim of the violation.
973.046 Deoxyribonucleic acid analysis surcharge. (b) The relationship between the person and the victim of the

(1g) Exceptas provided in sulflr), if a court imposes a sentenceviolation.
or places a person on probation for a felony conviction, the court(c) Whether the violation resulted in bodily harm, as defined
may impose a deoxyribonucleic acid analysis sugghaf $250. in s.939.22 (4) to the victim.
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(d) Whether the victim stéred from a mentaliness or mental (e) To payment of the crime laboratories and drugdaforce
deficiencythat rendered him or her temporarily or permanentiyentsurchage until paid in full.

incapablmf Understanding or eVaanting the consequences of hlS(f) To payment of the deoxyribonuc|eic acid ana|ysis. sur

or her actions. chargeuntil paid in full. [shall then be applied to]
(e) The probability that the person will commit other violations NOTE: The bracketed language was inserted 18005 Wis. Act 433but ren-
in the future. dered surplusage by2005 Wis. Act 149 Corrective legislation is pending.

(g) Any other factor that the court determines may be relevant(fm) To the child pornography surciger until paid in full.
to the particular case. NOTE: Par. (fm) was inserted by2005 Wis. Act 433as part of sub. (2m) and

renumbered by the revisor under s. 13.93 (1) (b) consistent with thenumbering
(4) If the court orders a person to comply with the reportiresub. (2m) by2005 Ws. Act 149
requirements under 801.45 the court may order the person to (g) To payment of the drug abuse program improvement sur
continueto comply with the reporting requirements until his or hechargeuntil paid in full. [shall then be applied]
death. NOTE: The bracketed language was inserted b8005Wis. Act 25but ren-

. - d surplusage by2005 Ws. Act 149 Corrective legislation is pending.

(5) If the court orders a person to comply with the reportlndﬁre . - S
requirementsinder s301.45 the clerk of the court in which thefu”(gm) To the drug dender diversion surchge until paid in
orderis entered shall promptly forward a cogfythe order to the N )
departmenbf corrections. f the conviction on which the order is ,NOTE: Par (am) was inserted by200S Ws. Act 25as part of sub. (2m) and

. enumbered by the revisor under s. 13.93 (1) (b) consistent with thenumbering
baseds reversed, set aside or vacated, the clerk of the court sﬁeé b. (2m) by2005 Wis. Act 149

promptly forward to the department abrrections a certificate h) To payment of the driver improvement surgeauntil paid
statingthat the conviction has been reversed, set aside or vacaggy||.

History: 1995 a. 4401997 a. 1301999 a. 892001 a. 1092003 a. 502005 a. . . . .
oqp a. 4401997 a. 13p1999 a. 892001 a. 1092003 a. 502005 2 () To payment of the truck driver education surgeantil

Cross Refeence: See also chlus 9 Wis. adm. code. paidin full.

Sex—offenderegistration as a condition of bail-jumping probation was not autho  /; : ; PN
rizedby s. 973.09 (1) (a). Bail jumping is e of the denses enumerated in the (J) To payment of the domestic abuse Surgha-mt” pald n
sex-offenderegistration statutes, ss. 301.45 or 973.048, that permit or require redidll.
tration,and read-in, but dismissed, sexual assaulgelsadonot bring a case within

5. 973.048. State Martel, 2003 WI 70262 Ws. 2d 483664 N.W2d 69 02-1599 pa'(ctl(')n ;FOH payment of the consumer protection surgbauntil
idin full.

973.049 Sentencing; restrictions on contact. (1) In this (L) To payment of the natural resources surghamtil paid

section: in full.

(a) “Co-actor” means anindividual who was a party to a  (m) To payment of the natural resources restitution sugehar
crime considered at sentencing, whether or not the individual wastil paid in full.
chargedwith or convicted of the crime considered at sentencing. (n) To payment of thenvironmental surchge until paid in

(b) “Crime considered at sentencing” means any crime ftull.
which the defendant was convicted any read—in crime, as (o) To payment of the wild animal protection surafeontil
definedin s.973.20 (19) (k) paid in full. [shall then be applied to]

(2) When a court imposes a sentence am individual or NOTE: The bracketed language was inserted 5005 Wis. Act 282but ren-
placesan individual on probation for the convictionaérime, the dered surplusage by2005 Ws. Act 149 Corr?ctl\{e Ieg|.slat|on is pending.
courtmay prohibit the individual from contacting victims of, or (0m) To the payment of the wildlife violator compamtr
co-actorsn, a crime considered at sentencing during any part@argeif applicable until paid in full.
theindividual's sentence or period of probation if the court deter NOTE: Par. (om) was inserted by2005 Ws. Act 282as part of sub. (2m) and

. L . . . renumbered by the revisor under s. 13.93 (1) (b) consistent with thenumberin
minesthat the prohibition would be in the interest of public protees sup. (2m) b);/zoos Ws. Act 149 e g

tion. For purposes of the prohibition, the court niggermine () 7o payment of the weapons surajeauntil paid in full.
who are the victims of any crime considered at sentencing. (q) To payment of the uninsured employer surgaamtil paid
(3) If a court issues an order under s(#), the court shall ;, s,I.

;nfggrlnége individual of the prohibition and of the penalty under (t) To payment of the enforcement surgeunder s253.06

History: 2005 a. 32 (4) (c) until paid in full.
(s) To payment of the fine and the costs &w®bs imposed under

973.05 Fines. (1) When a defendant is sentenced to pay ¢h.814
fine, the court may grant permission for the paynwrihe fine, (3) (a) In lieu of part orall of a fine imposed by a court, the
pluscosts, fees, and surchas imposed under ¢4, to be made courtmay stay the execution of part or all of #emtence and pro
within a period not to exceed 60 days. Ifsuch permission is vide that the defendant perform community service wankler
embodiedn the sentence, the fine, plus costs, fees, and sgesharpars.(b) and(c). Any applicable driver improvement surcher
imposedunder ch814, shall be payable immediately under s. 346.6550r any domestic abuse surajarunder s.

(1m) If thecourt orders payment of restitution and a fine ar@l73.055shall be imposed under @14 regardless of whetheart
related payments under@¥3.2Q the court may authorize a pay or all of the sentence has been stayed. If the defendant fails to
mentperiod in excess of the limit imposed under ga. complywith the communityservice orderthe court shall order the

(2) Whena defendant is sentenced to pay a find is also defendanbrought before the court for imposition of sentence. If
placedon probation, the court may make the payment of the firl8€ defendant complies with the community service grideor
plus costs, fees, and surchas imposed under c814, a condi ~ Shehas satisfied that portion of the sentence.

tion of probation. ~(b) The court may require that the defendant perfcommu
(2m) Paymentsinder this section shall be applied as applic&ity Servicework for a public agency or a nonprofit charitable
blein the following order: organization. The number of hours of wonlequired may not

Do exceedwhat would be reasonable considering the seriousness of
(E) 1o payment 0]; t:e pe_lnalty surcgerlljnt|! dp_al(i ||r; full the offense and any otherfehse which is read into the recat

(b) To payment of the jail surctge until paid in full. _thetime of conviction. An order may only apply if agreed to by
(c) To payment of part A of the crime victim and witness assishe defendant and the ganization or agency The court shall

ancesurchage until paid in full. ensurethat the defendant is provided a written statement of the
(d) To payment of part B of the crime victim and witness assigermsof the community service order and that the community ser
ancesurchage until paid in full. vice order is monitored.
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(c) Any oganization or agency acting in good faith to whiclmoticeof an assignment under s#) (b), the person shailktain
adefendant is assigned pursuant to an order under this subsedtiedater assignment and withhotde amount specified in that
hasimmunity from any civil liability in excess of $25,000 for actsassignmenafter the last of any prior assignments is paid in full.
or omissions by or impacting on the defendant. Within 10 days of receipt of the later notice, the person shfly

(4) If a defendant fails to pay the fine, surggarcosts, or fees the clerk of circuit court that sent the notice that the perss

within the period specified under suf) or (1m), the court may receiveda prior notice of amssignment under sud) (b). See
do any of the following: tion 241.09does not apply to assignments under this section.

(a) Issue a judgment for the unpaid amount and direct the clerk(d) If after receipt of noticef assignment under péa) 1.the
to file and docket a transcript of the judgmaemithout fee. If the personfrom whom the defendant receives money fails to withhold
courtissues a judgment for the unpaid amount, the court shall sggimoney or send the money to the clerk of circuit court as pro
to the defendant dtis or her last—-known address written notificavided in this subsection, the person miag proceeded against
tion that a civil judgment has been issued for the unpaid fine, sunderthe principal action unde. 785for contempt of court or
chargecosts, or fees. The judgment has the same force fatl efmay be proceeded against under €8 and be required to forfeit
asjudgments docketed under896.10 notlessthan $50 nor more than an amount, if the amount exceeds

(b) |ssue an order assigning not more than 25% of the_defﬁo,that IS equal to 1% of the amount not withheld or sent.
dant’scommissions, earnings, salaries, wages, pension benefits(e) If an employer who receives noticeanf assignment under
benefits under chL02, and other money due or to be due in theub.(4) (b)fails to notify the clerk of circuit court within 10 days
future to the clerk of circuit court for payment of the unpaid fineafteran employee is terminated or otherwise temporarily or per
surchargecosts, or fees. In this paragraph, “employer” includesanently leaves the employgiemployment, the employer may
the state and its political subdivisions. be proceeded against under the principal action undét8&for

(c) Issue an order assigning lottery prizes won by a defend&afntemptof court.
whosename is orthe list supplied to the clerk of circuit court (f) Compliance by theperson from whom the defendant
unders.565.30(5r) (a) for payment of the unpaid fine, surap@r receivesmoney with the order operates as a disghai the per
costs,or fees. son’sliability to the defendant as to that portiohthe defendarg’
(4m) As provided in s767.75 (4) a child support withholding commissiongarnings, salaries, wages, benefits or other msmey
assignmentinder state law hgsriority over any assignment or affected.
orderunder sub(4). (g) No employer may use an assignment under(giilfb) as
(5) (a) 1. Upon entry of the assignment under gdb(b), abasis for the denial of employmenta defendant, the disciyar
unlessthe court finds that income withholding is likely to causef an employee or any disciplinary action against an employee.
the defendant irreparable harm, the court shall provide notice/Afi employer who denies employment or disgearor disciplines
the assignment by regular mail to the last—known address of gfeemployee in violation athis paragraph may be fined not more
personfrom whom the defendant receives or will receive monepan $500 and may be required to make full restitutiorihie
If the clerk of circuit court does not receive the money from tlaggrievedperson, including reinstatement and back fRgstitu
person notified, the court shall provide notice of the assignméion shall be in accordance with®73.20 An aggrieved person
to any other person from whom the defendant receives or willay apply tothe district attorney or to the department of work
receivemoney Notice ofan assignment under sy#) (b) shall force development for enforcement of this paragraph.
inform the intended recipient that, if a prior assignment under sub.(j) 1. In this paragraph, “payroll period” has the meaning given
(4) (b) has been received relating to the same defendant, the regips. 71.63 (5)
entis required to notify the clerk of circugburt that sent the sub

mitting the recipient to designate on the form that another assi

menthas already been received. orderedby a judge, amend the withholding assignment or order so

2. If, after receiving the annual list unde565.30 (5r) () thatall of the following apply:
theclerk of circuit court determines that a person identifiethén ; ;
list may be subject to an assignment under Gt(c), theclerk a. The withholding frequencyorresponds to the new payroll

- S : period.

shallinform the court of that determination. If tbeurt issues an . .
orderunder sub(4) (c), the clerk of circuit courshall send the _P- The amounts to be withheld reflect tagjustment to the
noticeof that order to the administrator of the lottery division ofithholding frequency . _ .
the department of revenue, including a statement of the amount(j) The clerkshall provide notice of the amended withholding
owedunder the judgment and the name and address of the pegggignmenbr order under pafi) by regular mail to the defen
owing the judgment.The court shall notify the administrator ofdant'semployer and to the defendant.

the lottery division of the department of revenue when the-judg ggsi%%% ;9277735923%189138% 24511'()%9351;138;3% 3359213332}3; a 6217959353;%%57
mentthat is the basis of the assignment has been paid in full. 3357451097 2. 327 35, 148 248 1999 29, 32. 2001 a. 1656, 105 2003 a. 139

3. Notice under this paragraph may be a notice of the codfi95a. 25 149 282, 433 2005 a. 443.265 s. 13.93 (1) (b).

i ections973.05 (1), permitting a delay of 60 days for payment of a fine, and
a copy of the executed assignment or a copy of that part of gjl§.07,providing commitment to jail for nonpayment, are constitutional since the

courtorder which directs payment. courtmay stay the sentence and put the defendant on probation. The bipt®n of
(b) For each payment made under the assignment under ggpnability to pay is on the defendant. State exRellersen.\Blessingers56 Ws.

86,201 N.W2d 778(1972).
(4) (b), the persorirom whom the defendant under the orde Trial courts are encouraged to use the installment method when dealing with indi

receivesﬂoney shall receive an amowa! to the pers@hee  gentdefendants; the installment period may exceed 60 dajlsy \State 84 Ws.
essarydisbursements, nod exceed $3, which shall be deductedd 397267 N.wad 357(1978).

i After the defendant raised the issue of ability to pay a fine in a postconviction
from the money to be paid to the defendant. motion,a hearing was necessaryaieoid an unconstitutional application of the stat

(c) A person who receives notice of the assignment under sutbs. The court should considet) the financial resources of the defendant and the
i ifi i i urdenthat payment will impose; 2) the ability of the defendant to pay on an-install

(4) (b) shall withhold thexmount specified in the notice from any&entbasis or on other conditions to be fixed by the couth&gxtent to which pay
moneythat person pays to the defendant later dranweek after mentwill interfere with the ability of the defendant to make any ordered restitution
receiptof the notice of assignment. ithin 5 days after the day on or reparation to the victim; and 4) whether there are particular reasons that make a fine

i appropriate as a deterrent or corrective measure. Skatechley 2003 WI App 245,
whl(é?hthe persotn Pt?f’ lrg(t)n?%dtokthef d_efe_r;dant,tthfetﬁs_tm_h 268Wis. 2d 192673 N.W2d 335 02-1205
sendihe amount withheld to erk ol circuit court of the juris A court cannot impose probation or order a defendant to perform community work

diction providing notice. If the person has already receivedirieu of imposing a statutorily required minimum jail sentere Atty. Gen. 41
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973.055 Domestic abuse assessments. (1) If a court 3. The medical treatmenf persons who are alleged to have
imposesa sentence on an adult person or plareadult person beenexposed to an alleged harmful substance, as defined in s.
on prpbation, regardless of whether any fine is imposed, the copu7.017(1).

shallimpose .aldomestlc abuse surgeaunder ch814 of $75 for (b) Fees and travel allowance of witnesses for the state at the
eachoffense if: preliminary examination and the trial.

(&) 1. The court convicts the person of a violatidm crime ; ;
specifiedin s.940.01 940.02 940.03 940.05 940.06 940.19 neg‘;)es':ggz&”r%ffgjrfg)r:ﬁﬂsnﬂ%ﬁ?y% tchr?n,ﬁ?:f‘fae;‘gm
940.20(1m), 940.201940.21,940.225940.23 940.285940.30Q : ) . '
9403059403194042 9404394044940459404894120 ) (d) Fees andravel allowance of witnesses for the defense
941.3Q 943.01 943.011 943.14 943.15 946.49 947.01 |_nc_urredby the county at th_e requestthé defendant, at the pre
947.0120r 947.01250r of a municipal ordinance conforming toliminary hearing and the trial.

s. 940.201 941.2Q 941.3Q 943.01 943.011 943.14 943.15 (e) Attorney fees payable to the defense attorney by the county
946.49 947.01 947.0120r 947.0125 and or the state.If the court determines at the time of sentencing that
2. The court finds that the conduct constituting the violatioie defendans financial circumstances are changed, the court
undersubd.1. involved an act by the adult person against his #ay adjust the amount in accordance with%.07 (1) (apnd(2).
herspouse or former spouse, against an adult with whom the adultf) 1. An amount determined by the court to make a reasonable
personresides or formerly resided or against an adult with whogantributionsurchage to anyof the following, if the court deter

the adult person has created a child; or minesthat the person has the financdiility to make the con
(b) The court convicts a person unde#13.12 (8) (apracon  tribution surchage and the contribution surclyaris appropriate:
forming municipal ordinance. a. A private nonprofit aganization that has as its primarypur

(2) (a) If the surchage is imposed by a court of record, afteposepreventing crime, encouraging the public to report crime or
the court determines the amount due, the clerthefcourt shall assistingaw enforcement agencies in the apprehensiamiiii-
collectand transmit the amount to the county treasurer as provigged offenders.
in 5.59.40 (2) (m) The county treasurer shall then make payment |, A |qaw enforcement a ; i

o X ; . gency that has a crime prevention
to the secretary of administration as provided 86525 (3) (f) 2. g if the contributionis credited to the crime prevention fund

(b) If the surchage is imposed by a municipal court, after angis used for crime prevention purposes.
determinatiorby thecourt of the amount due, the court shalt col 2. If the court does require a person to make a contribution

lect and transmit the amount to threasurer of the countyity, Erchargeto an oganization or agency specified in sutidbut

town, or village, and that treasurer shall make payment to the Sgoesnot require the person to pay ame that may be imposed

retaryof administration rovi in@6.0114 (1) (bm
etaryof ad stration as provided in&5 (1) (bm) for the ofense or court costs, the court shall state on the record the

(3) All moneys collected from domestic abuse sugdmr reasonsvhy it i o )
. o . y it is not requiring the person to pay the fine or court
shallbe deposited by the secretary of administration 202135 costs. All contribution surchajes made under this paragraph

(3) (hh) and utilized in accordance with46.95 shall be made to the clerk of circuit court for distribution to the

(4) A court maywaive part or all of the domestic abuse-Sulg yanization or agencypecified in subdL. The court may not

chargeunder this section if it determ.ines. that the imposition of t'?frdera person to make a contribution surgeaander this para
full surchage would have a negative impact on thiewder's graphto a crime prevention ganization that has nabmplied

family. . o
History: 1979 c. 11; 1979 c. 2215.2202 (20) 1979 c. 3551981 c. 205.2202 with the provisions of s/57.17 o
(20) (s) 1983 a. 2%.2202 (20)1987 a. 271989 a. 311991 a39, 1993 a. 26319, (g) Anamount equal to 10% of any restitution ordered under

;_933""‘9_'0207'322?3%‘1%5’55325193%""3'227?35' 1431999 2150s.672 1999 a. 1852001 g 973.2() payable to the county treasurer for use by the county
(h) The cost of performance aftest under 968.38 if ordered
973.06 Costs, fees, and surcharges. (1) Except as pro by the court.

vided in 5.93.2Q thecosts fees, and surchges taxable against  (2) Thecourt may remit the taxable costs, in whole goant.
the defendant shall consist of the following items and no others: (3) If the court orders payment of restitution, collection of

(a) The necessary disbursemeatsi fees of dicers allowed costsshall be as provided underas.3.20

by law and incurred in connection with the arrest, preliminary History: Sup. Ct. Orde67 Wis. 2d 585784 (1975)1979 c. 3561981 c. 352
examinatiorand trial of the defendant, including, in the discretion9ssa. 29 1987 a. 347398 403 1991 a. 39269 1995 a. 2753, 448 1999 a. 58

of the court, the fees and disbursements of the agent appointe@f 1536 2003 a. 104139

An accused who cancedgury trial at the last moment to accept a plegdiarisks
returna defendant from another state or country bothtaxation of costs under s. 973.06 and assessment of jury fees under s. 814.51.

(am) Moneys expended by a law enforcement agency undersalltev. Foster100 Ws. 2d 103301 N.W2d 192(1981).
of the following conditions: A court may not ordgr reimbursement\?\; a Igw enforcemené agerg:y for routine
investigativeactivities. State.\Pet 63 Wis. 2d 800472 N.W2d 571(Ct. App.
1. The agency expended the moneys to purchesateolled fogy) o o e Stae Petersomes s, 2d 600 (Ct. App
substancer controlled substance analog thats distributed in contributionunder sub. (1) (e) toward a defendamttorney fees payable tye

violation of ch.961 county may not be taxed in an order separate from the sentence.. Giatat\168
2. The moneys were expended in the course of an investi&\/ég' id 682 48‘(;“'\”2" 3|.7 LCt App-. 199f2)' . ‘ rees 1
. hat resulted in the defendantonviction ub. (1) (c) does not limit recovery of expert witness fees to fees for court
tion tha . appointedwitnesses. State 8chmaling198 Ws. 2d 757543 N.W2d 555(Ct. App.
3. The moneys were used to obtain evidence of the deféf95)-
'S vi i A court was authorized to order that a defendant pay the cost of DNA testing by
dant'sviolation of the law . . aprivate laboratory aa cost under this section. Stat®eiersdorf208 Ws. 2d 492
4. The agency has not previously been reimbursed or repssaN.w.2d 749(Ct. App. 1997)95-1234
for the expended moneys by the defendant. Expensesncurredby a sherif s department in transporting a witness from a-Flor
fth f ol h ida corrections facility to testify at the defendaritial were chayeable to the defend
(ar) Ifthedefendant violated 947.017 the moneys expended antynder s. 973.06 (1) (a). StateBender213 Ws. 2d 338570 N.W2d 590(Ct.
by a state or local government agency for the following activiti@gp. 1997),97-1095
in connection with a threat under®t7.017 (2) For costs to be imposed under sub. (1) (am), all the listed conditions nmast.be
. Statev. Neave220 Wis. 2d 786585 N.W2d 169(Ct. App. 1998)97-3486
1 The_reSD_Onse to the threat by egesicy medical persen A crime prevention ganization under sub. (1) (f) is anganization designed to
nel, as defined in €41.37 (1) (c) encouragehe public to report incidences of crime to law enforcement agencies and
. assist those agencies in apprehending criminals. It does not include law-enforce
2. The analysisf any substance alleged to be a harmfut Suﬁentagencies. State Bizzle, 222 Ws. 2d 100585 N.W2d 899(Ct. App. 1998),
stanceas defined in ©47.017 (1) 97-2616
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Sub. (1) (c) authorized the taxation of the costs of an expertdical examination g. In the commission of a crime unde®43.75 (2)or (2m).
whenthe development of that evidence was used in the prosecution of the defendant . R
althoughthe examination was ndbne in contemplation of trial and the expert wit 2m. a. No vehicle used by any person as a comcaorer

nessdid not testify State vRohe 230 Ws. 2d 294602 N.W2d 125(Ct. App. 1999), in thetransaction of business as a common carrier is subject to for

99-0233 ; i
“Disbursementsand fees” are given the same meaning in sub(ajand (c feiture under ss973.075t0 973.077unless it appears that the

Whetherthe expenses associated with orders to produce a defendant are taxable G#é8eror other person in chge of the vehicle had knowledge of
of officers” under sub. (1fa) depends upon whether they are ordinarilyggtto  or consented to the commission of the crime.

andpayable by another or are merely internal operating expenses of a governmenta? . R . .

unit. State vDismuke, 2001 WI 78244 Ws. 2d 457628 N.W2d 791 99-1734 b. No vehicle is subject téorfeiture under s973.075to

Thetrial court has inherent authority to assess theafastpaneling a jury against 973.077by reason of any act or omission established by the owner

aparty The purpose of imposing jury costs is to deter disruptive practices that ¢ : : ; : f
tribute to ineficiency in thecourt system. The trial court is not limited to imposin 8? the vehicle to have been committed or omitted without his or

costson parties, but may sanction an attorney whose conduct negligently disruptshies knowledge or consent.
court's orderly administration of justice. O’Neil Wonroe County Circuit Court, ; . :
2003WI App 149,266 Ws. 2d 155667 N.W2d 774 02-2866 c. If forfeiture of a vehicle encumbered by a bona fide per
Whena defendant agrees to reimburse the county for the attorney fees of starf@gtedsecurity interest occurs, the holder of the security interest
counselor the circuit court informs the defendant of his or her potential liability fS%R Il be paid from the proceeds of the forfeiture if the security
i

thefees and standby counsel functions as traditional defense counsel, ss. 973. . L.
(e)and 973.09 (1g) give a circuit court thethority to impose the attorney fees of restwas perfected prior to the date of the commission of the

standbycounsel as a condition of probation. If a defendaes not agree to reim crime whichforms the basis for the forfeiture and he or she neither

bursethe county or is not informed of the potential obligation to pay the fees gadknowledge of nor consented to the act or omission
standbycounsel, payment of attorney fees may not be a condition of prohatiter, ;

5.973.06 (1) (e). When standby counsel acts primarily for the benefit of the court (bg) Any propertyusedor to be used in the commission of a
ratherthan as defense counsel, attorney fees for standby counsel are inappropggiene under s943.75 (2)or (2m), but if the property i®ncum

Statev. Campbell, 2006 W1 99, ¥/ 2d ___ 718 N.w2d 649 04-0803 ) Lo
Theobligation of a defendant under this section is not digeladte in bankruptcy beredby a bona fide perfected security interest that was perfected

Matter of Zarzynski,771 F2d 304(1985). beforethe dateof the commission of the current violation and the
Rightto counsel; repayment of cost of court-appoimteansel as a condition of holderof the security interest neither had knowledge of nof con
probation. 56 MLR 551. sentedo the commission of that violation, the holder of the secu

rity interest shall be paid from the proceeds of the forfeiture.

(bj) Any property used or to be used in the commission of a
crimeunder s943.74 but if the property is encumbered by a bona
fide perfected security interest that was perfected before the date

not paid or community service work under9g.3.017 (3)is not th o fth ¢ violati d the holder of th
completecasrequired by the sentence, the defendant may be cdfh (e commission of theurrent violation and the holder of the
securityinterest neithehad knowledge of nor consented to the

mittedto the county jail until théine, costs, fees, and surches ST f that violation. the holder of th ity int ¢
arepaid or dischayed,or the community service work under S_cgn]lrglssm%cf) athwo a |0n,d ef t% ?r cf) . € Security interes
943.0%(3) istﬁompleted, for a period fixed by the court not t§ ?bm? E)::y prr(:)r;ertj S;Z‘;e; tshg coirsi;:;ounrec;f + erime under
exceeao montns.
History: 1977 c. 291979 c. 34111 1981 c. 201983 a. 271985 a. 361987 a.  S.813.12 (8)813.122 (1),813.123 (10)813.125 (7)813.128 (2)
27, 3_39, 1989 a. 641991 a. 391993a.16; 1995 a. 241997 a. 271999 a. 92001  or 940.32 but if the property is encumbered &ybonafide per
a.16,2003 a. 139 . . fected security interest that was perfeddedore the date of the
Sections973.05 (1), permitting a delay of 60 days for payment of a fine, and s,
973.07,allowing commitment to jail for nonpayment, are constitutional since trféommISSIme the current violation and the holder of the security
courtmay stay the sentence and put defendant on probation. The burden of proimigrestneither had knowledge eior consented to the commis

inability to pay is on the defendant. State ex rel. Pederd&iessinger56 Wis. 2d i i i g i
286, 201 N.Wd 778(1972). sion of that violation, the holder of the security interest shall be

Whena fine and payment schedule are reasonably suited téeamlefs means, paid from the proceeds of the forfeiture.
theoffender carries a heavy burden of showing inability to Ml v. State84 Wis. (c) All remote sensing equipment, navigational devices, sur

2d 397,267 N.w2d 357(1978). . . .
Commitmentunder this section may be consecutive to another term of incarcelsY equipment and scuba gear and any other equipment or device

tion. State vWay, 113 Wis. 2d 82334 N.W2d 918(Ct. App. 1983). usedin the commission ad crime relating to a subnged cultural
The 6- month limit on commitments under this section is the aggregate amountésourcen violation of s.44.47.
time a defendant may be jailed for nonpaymentfif@ State vSchumanl73 Wis. : .
2d 743 496 N.W2d 684(Ct. App. 1993). (d) Atank vessel that violates299.62 (2)that is owned by
Incarceratioras a means of collecting a fine is limited to 6 months by this secticd.person who, within 5 years before the commission of the current
It was error for a court to make payment of an old, unpaid fine a condition of probatj;:'@)|a_'[i0nl was previously convicted of vioIatingZ§)9.62 (2) but

for a new conviction when violation of probation exposed the defendant to inearci . h .
tion of morethan 6 months. State @akley 2000 Wi 37234 Ws. 2d 528600 1T the tank vessel is encumbered by a bona fide perfected security

973.07 Failure to pay fine, fees, surcharges, or costs
or to comply with certain community  service work. If the
fine, plus costs, fees, and suraesimposed under cl814, are

N.W.2d 786 98-1099 interestthat was perfected before the date of the commission of the

currentviolation and the holder of the security interest neither had
973.075 Forfeiture of property derived from crime and knowledgeof nor consented to the commission of that violation,
certain vehicles. (1) The following are subject to seizure andhe holder of the security interest shall be pia@in the proceeds
forfeiture under ss973.075t0 973.077 of the forfeiture.

(a) All property real or personal, including monedirectly or (e) Any recording, as defined in®43.206 (5)created, adver
indirectly derived from or realized through the commission of anjsed, offered for sale or rent, sold, rented, transported of pos
crime. sessedn violation of ss943.207t0 943.2090r 5.943.49and any

(o) 1m. Except as provided isubd.2m, all vehicles, as electronic,mechanical or other device for making a recording or
definedin s.939.22 (44)which are used in any of tiielowing for manufacturing, reproducing, packaging or assembéng

ways: recordingthat was used tfacilitate a violation of s£43.207to
a. To transport any property or weapon used or to be used?dB-2090r 5.943.49 regardless of the knowledge or intent of the
receivedin the commission of any felony personfrom whom the recording or device is seized. If a device

subjectto forfeiture under this paragraph is encumbered
. . L fide perfected security interest that was perfected before the date
¢. In the commission of a crime in violation of%14.3Q ot the commission of theurrent violation and the holder of the
944.31 944.32 944'_33_‘“944'34_ ) securityinterest neithehad knowledge of nor consented to the
d. In the commission of a crime relating to a suledcul  commission of that violation, the holder of the security interest
tural resource in violation of €4.47 shallbe paid from the proceeds of the forfeiture.
e. To cause moréhan $2,500 worth of criminal damage to  (2) A law enforcement diter may seizeproperty subject to
cemeteryproperty in violation of s943.01 (2) (dpr943.012  thjs section upon process issued by any court of record having
f. In the commission of a crime undeB43.12 (8)813.122 jurisdiction over the property Except for vehicles used the
(11), 813.123 (10)813.125 (7)813.128 (2)or 940.32 commissionof a crime in violation of $944.3Q 944.31 944.32

b. In the commission of a crime undePf46.70
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944.330r944.34 seizure without process may be made under aimg is seized irconnection with an investigation or prosecution of
of the following circumstances: aviolation of s.943.208 the performance owner
(a) The seizure is incident to an arrest or a search under a seardfb) If a recording involved in a violation of s843.207to
warrant or an inspectiorunder any administrative or special943.209is forfeited, the shefibf the county in which the record
inspectionwarrant. ing was seized shall destroy it after the completion of all preceed
(b) The property subject to seizure has been the subject ¢fgsin which the recording might be required as evidence.
prior judgment in favor of the state. (c) If, by the forfeiture action deadline, a summons, complaint
(c) The oficer has probable cause to believe that the propeafid affidavit have not been filed under $73.076 (2) (awith
is directly or indirectly dangerous to health or safety réspecto property seized under syfb) (e) the prosecutor shall
(d) The oficer has probable cause to believe that the propefigtify the victim, itknown, by certified mail no later than 7 days
wasderived from or realized through a crime or that the propefter the forfeiture action deadline. The prosecutor shall then
is a vehicle which was used tansport any property or weapon' turnthe property to the person from whom it was seized ro ear
usedor to be used or received in the commission offafgny, 1€ than 60 days and nlater than 90 days after the forfeiture
which was used in the commission of a crime relating to a suiftiondeadiine unless one of the following applies:

mergedcultural resource in violation of 44.47 or which was 1. A court has entered an order prohibiting the return of the
usedto cause more than $2,500 worth of criminal damage te cefiopertyor requiring it to be conveyed to another person.
eteryproperty in violation of 943.01 (2) (djor 943.012 2. Theproperty is needed as evidence in a criminal proceed

(3) If there is a seizunander sub(2) or 5.342.30 (4) (a)pro-  ing and is likely to be unavailable for use as evidencetifrned
ceedingsunder s973.076shall be instituted. Propergeized to the person from whom it was seized.
underthis section or $842.30 (4) (a)s not subjecto replevin, but (6) Section973.075t0973.077do not apply to crimes com
is deemed to be in the custody of the shefithe county in which mittedunder ch961
the seizurewas made subject only to the orders and decrees of theistory: 1981 c. 2671985 a. 245258, 1987 a. 3481989 a. 2631993a. 92169,
court having jurisdiction over the forfeiture proceedings. Whefp9 491 1995 a. 290448 1997 a. 35285 1999 a. 4551, 186, 2001 a. 1691.

: . : : Thecritical inquiry under sub. (1) (b) is not whetliee vehicle was used in a crime,
propertyis seized under this sections.342.30 (4) (a)the PErson  y,twhether property carried by the vehicle was used in a crime. S@rei971

seizingthe property may do any of the following: Oldsmobile Cutlassi59 Ws. 2d 718464 N.w2d 851(Ct. App. 1990).
Theforfeiture of amotor vehicle under sub. (1) (b) did not violate the constitutional
(a) Place the property under seal. . . guaranteesgainst excessive punishment. Statdammad212 Ws. 2d 343569
(b) Remove the property to a place designated by it. N.W.2d 68 (Ct. App. 1997)95-2669

: : ; : : Ownership under sub. (1) 2. is not controlled by legal title, but will be found
(C) Reqwre the shefibf the county in which the seizure Wasoasedon consideration of possession, title, control, and financial stake. State v

madeto take custody of the property and remove it to an appropkirch, 222 Ws. 2d 598587 N.W2d 919(Ct. App. 1998)98-0582

atelocation for disposition in accordance with law A punitive forfeitureviolates the prohibition against excessive fines in the U.S.
. . constitutionif it is grossly disproportional to the gravity of the defendaafense.
(4) When property is forfeited under $3.075t0 973.077  whethera forfeiture is fain excess of the maximum fine is a factor appropriately con

the agency seizing the property may sell the propirdy is not sidered. State v Boyd, 2000 WI App 208238 Ws. 2d 693 618 N.W2d 251
requiredby law to be destroyed or transferred to another agengy 2633

The agency may retain any vehicle forfiofal use or sell the . . .
vehicle. The agency seizing the property may deduct 50% of {}6>:076 Forfeiture proceedings. = (1) TYPE OF ACTION;
amountreceived for administrative expensgsseizure, mainte WHERE BROUGHT. In anaction brought to cause the forfeiture of
nanceof custody advertising and court costs and the costs 'Y Propertyspecified in s342.30 (4) (apr s.973.075 (1) the
investigationand prosecutioneasonably incurred. The remain COUrtmay render a judgment in rem or against a party perspnally

dershall be deposited in the school fund as the proceeds of the %.botQS-hT r};ehcircuit C.O‘ér.t for the county in Whg?h the propgrty V\(]as
feiture. If the property forfeited under s%73.075t0 973.077is seizedshall have jurisdictiover any proceedings regarding the

money,all the money shall be deposited in the school fund. propertywhen the action is commenced in state court. Any-prop

. erty seized may be the subject of a federal forfeiture action.

; (5) Al forf(?:‘lt_ures under $9.73.075t0 973.077shall be made )(/2) COMMEN)C/ZEMENT (a) JThe district attorney of the county
\(’\f;h(kf)ugnf r?t\)/ésilczgr:‘%r (tg)e ;;]%h(t:) ofé)rzgggte ggppﬁa?ggdugir Suv¥/1|'thir_1 which the propérty was seized_ orin Which the defendant is
(5m).any propery sfzed bt ot forteted shal b reumed o SIS COTeTee e orune e 30 S
rightful owner Any person claiming the right to possession o . . !
propertyseized may apply for its return to the circuit court for th eviteurrlz S?orgzre ?j?ﬁggtt}gfgéﬂiffggnf;ﬂt;gg ;%?Sgii;i?(?r: t(l)qfe;r?;
countyin Whlch the propertyas seized. The court_sh_all orde rgeconcerning a crime whiclvas the basis for the seizure of
suchnotice as it deems adequate to be given the district attorr;fég1 9 9

andall persons who have or may have an inteiresite property property The request shall be granted. The forfeiture action
andshall hold a hearing to hear all claims to its true ownersh allbe commenced by filing a summonsmplaint and &idavit

If the right to possession is proved to the ceusitisfaction, it ©' e Person who seized the property with the clerk of circuit
shallorder the property returned if: " court,provided service of authenticated copies of those papers is
. ) . . . madein accordance with cl801 within 90 days after filing upon

(a) The property is not needed as evidencé oreded, Salis e herson fronwhom the property was seized and upon any per
factory arrangements can be made for its return for subsequentdigynown to have a bona fide perfected security interest in the
asevidence; or property.

(b)I Alldproceedlngs in which it might be required have been (b) Upon service of an answéne action shall be set for hear
completed. _ _ ing within 60 days of the service of the answer but may be eontin

(5m) (a) In this subsection: uedfor cause or upon stipulation of the parties.

1. “Forfeiture action deadline” means the 30th day after the (c) In counties having a population of 500,000 or more, the dis

seizureof the property qrif the property was seized asesult of trict attorney or the corporation counsel may proceed under par
acriminal conviction, the 30th day after the date of the convictiogy).

2. “Prosecutor” means theistrict attorney orin counties  (d) If no answer is served or no issue of law or fact has been
havinga population of 500,000 or more, the district attorney or tigined and the time for that service or joining issue has expired,
corporationcounsel. or if any defendant fails to appear at trial after answering or joining

3. "Victim” means the owneas defined in €43.206 (2)of issue,the courtmay render a default judgment as provided in s.
the sounds in a recordirgescribed in sulfl) (e)or, if the record  806.02
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(3) BURDENOFPROOF. The state shall have the burden of satisentencer impose sentence under93.3.15and stay its exeeu
fying or convincing to a reasonable certainty by the greater weigioin, and in either case place the person on probation to the-depart
of the credible evidence that the property is subject to forfeitureentfor a stated period, stating in the order the reasons therefor
unders.973.075t0 973.077 The court may impose any conditions which appear to be reason

(4) ACTION AGAINST OTHER PROPERTYOF THE PERSON. The able and appropriateTheperiod of probation may be made eon
courtmay order the forfeiture of any other propesfya defendant Secutiveto a sentence on a ftifent chage, whether imposed at
up to the value of property found by the court to be subject o féhe same time or previouslyf the court imposes a term of preba
feiture under s973.075if the property subject to forfeiture meetsfion under sub(2) (a) 1.or2. or (b) 2, it shall place its reasons for
any of the following conditions: doingso on the record.

(a) Cannot be located. (b) If the court places th.e person on probation, the court shall

(b) Has been transferred conveyed to, sold to or depositecf_rdelrthe person to pay restitution unged73.2Q unless the court
with a 3rd party inds there is substantial reason not to order restitution as a condi

(©) Is beyond the jurisdiction of the court. tion of probation. If the court does not require restitution to be

. S . . . is)aidto a victim, the court shall state its reason on the record. If
(d) Has been substantially diminished in value while not in th&e court does require restitution, it shall notify the departroént
actualphysical custody of the law enforcement agency

| _ justiceof its decision if the victim may be eligible for compensa
(e) Has been commingled with other property that cannot §en under ch949.

divided without dificulty. o (c) When a person is convicted of any crime which is punish
History: 1981 c. 267Sup. Ct. Order1 20 Ws. 2d xiil (1984);1985 a. 2451989

a.121: 1003 a, 92321, 491 1997 a. 187 able by life imprisonment, the court shall not place the person on
Judicial Council Note, 1984:Sub. (2) (ahas been amended by allowing 60 daygorobation.
afterthe action is commenced for service of the summons, complaintfadaliaf (d) If a person is convicted of arferfise that provides a manda

on the defendants. The prior statute, requiring service withta@® after seizure . .. . . .

of the propertywas an exception to the general rule of s. 801.02 (2), stats. [Re OffeFy Or presumptive minimum period of one year or less of impris

eﬁsectivngg. 1, 1328)5] ' o th . . onment,a court may place the person on probation undefgar
ection801.15 (2) governs extensions of time after the time for setting a hearifgthe court requires, as a condition of probation, that the person

82383259“' State. Elliot, 203 Ws. 2d 95 551 N-W2d 850(Ct. App. 1996), be confined un?jer Sljm4) for at least thatpmandato}y or preSLLJmp

) Underng- (2) (a),,t “adjutdic%tign" OCCL;rS aé the mom%t 0flC a find:'hguilts orb tive minimum period. The person is eligible to earn good time

innocenceby a circuit court and does not embrace an apgfeslconviction. Sub. ; ; ; :

(2) (a) does not contemplate adjournment of forfeiture proceedings pending an apﬁ%gplt Cal!](.:mated undﬁr §'02'43regar(|jln.g the p_eI’I_Od (.)f (f:onflne

of the underlying criminal conviction. StateGne 1997 Ford F-15@003 WI App ent. This paragraph does not applyhi& conviction is for any

128,265 Wis. 2d 264665 N.W2d 411, 02-2685 of the foIIOWing:

T . 1. A violation under s346.63 (1)that subjects the person to
973.077 Burden of proof; liabilities. (1) It is not neces oyt ; A
saryfor the state to negate any exemptiorexception regarding aan%?gdgttrosry minimum period of imprisonment unde¥48.65(2)
any crime in any complaint, information, indictment or otheF T .
pleadingor in any trial, hearing or other proceeding under _2: A Violation under s346.63 (2)or (6) thatsubjects the per
973.076 The burden of proof ciny exemption or exception isSONt0 @ mandatory minimum period of imprisonment under s.
uponthe person claiming it. 346.65(3m), if the person has a total of 3 or feveamvictions,
(2) In the absence of protiiat a person is the duly authorizedtSPenstonsr .revocatlons counted undeBa.3.307 (2)
holderof an appropriate federal registration or order formpte 3. Aviolation under s346.63 (S)that subjects the person to
sonis presumed not to be the holder of the registration or forymandatory minimum period of imprisonment unde845.65
Theburden of proof is upon the person to rebut the presumptiédl) (&m) 3, if the person has a total of 3 or fewer convictions, sus
(3) No liability is imposed by s€973.075t0973.077upon any pensionsor revocatloqs counted unde343.307 (2) )
authorizedaw enforcement diter or employee engaged in the () The court may impose a sentence und@v3.032 stay its

lawful performance of duties. executionand place the person on probation. A court may net pro
History: 1981 c. 267 vide that a condition of any probation involves participatiotha
intensivesanctions program.
973.08 Records accompanying prisoner . (1) Whenany (1g) If the court places the person on probatioe court may

defendants sentenced to the state prisons, a copy of the judgmestjuire,upon consideration of the factors specified i8%3.20

of conviction and a copy of any order frgstitution under s. (13) (a)2.to05., that the probationer reimburse the county or the

973.20shall be delivered by thefimler executing the judgment to state,as applicable, for any costs for legal representation to the

thewarden or superintendent of the institution whenptti®oner  countyor the state for the defense of the case. In order to receive

is delivered. this reimbursement, the county or the state public defender shall
(2) Thetranscript ofany portion of the proceedings relating tgrovide a statement of its costs of legal representation to the

the prisonets sentencing shall be filed at the institution withd® defendanend court within the time period set by the court.

daysfrom the date sentence is imposed. (1x) (a) If the court places a person on probation, the court
(3) Thetranscriptof all other testimony and proceedings upomay require,under ch814, that the probationer make a contribu

orderof a court shall be delivered to a prisoner within 120 days @hn surchageto an oganization or agency specified ire§.3.06

his or her request. (1) () 1.if the court determines that the probationer has the-finan
(4) Thetranscriptof all other testimony and proceedings upofial ability to make the contribution surciyar

orderof a court shall be delivered to the department within 120 (b) If the court does require a person to make a contribution

daysof its request. surchargeo an oganization or agencgpecified in s973.06 (1)
(5) The clerk of court shall file or deliver a transcript undeff) 1. but does not require the person to pay any fine that may be
sub.(2), (3) or (4). imposedfor the ofense or court costs, the court shall stat¢hen
History: 1971 c. 298.26 (1) 1977c. 187 Sup. Ct. Orderef. 1-1-80;1979 ¢c.  recordthe reasons why it is not requiring the person to pay the fine
2211987 a. 398 or court costs. All contribution surcties made under this sub

mUSIehow the h6 Of She ither never recevod, of was denied. accasmamisien - Sectionshall be made to the clerk of circuit court for distribution
documents.State vWilson, 170 Ws. 2d 720490 N.W2d 48(Ct. App. 1992). to the oganization or agency specified ir3.3.06 (1) (f) 1.The
courtmay not require a person to make a contribution suyehar
973.09 Probation. (1) (a) Except as provided in p&r) or underthis subsection to anganization or agency specified in s.
if probation is prohibited for a particularferfise by statute, if a 973.06(1) (f) 1.that has not complied with the provisions of s.

personis convicted of @rime, the court, by ordemay withhold 757.17
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(2) The original term of probation shall be: 3. At a probation review hearing under suBd.the depart

(a) 1. Except as provided in suldt, for any of the following menthasthe burden of proving that the probationer owes unpaid
misdemeanorg)ot less than 6 months nor more than 2 years: feesunder s304.074and the amount of the unpal_d fees. If the

a. A misdemeanor thahe defendant committed while pos d€Partmenproves by a preponderance of the evidence that the
sessinga firearm. probationerwes unpaid fees under3€4.074 the court mayby

. . order,extend the period of probation for a stated period or modify
b. A misdemeanor that was an actdifmestic abuse, as " :
definedin .968.075 (1) (a) theterms and conditions of probation.

. 4. If the court does not extend or modify the termproba
¢. A misdemeanor under®20.225 (3mpr ch.948 tion under subd3., it shall issue a judgment for the unpaid fees and

d. A misdemeanor under 83.33 (4c)or (4p) (e) 30.681  directthe clerk of circuit court to file and enter the judgment in the
30.684(5), 350.101 350.104 (5) or 350.170r a misdemeanor judgmentand lien docket, without fee. If the court issues a4udg
unders.346.63to which s973.09 (1) (dppplies. mentfor the unpaid fees, the court shall senthsdepartment a

1m. Except as provided in sulf#, for Class Amisdemeanors written notification that a civil judgment has been issued for the
not covered by subd.., not lesshan 6 months nor more than onainpaidfees. Thgudgment has the same force arféifas judg

year. mentsentered under 806.10
1r. Except as provideith subd2., for misdemeanors notcov  (c) Any of the following may constitute cause for the extension
eredby subd.l. or 1m. not more than one year of probation:

2. If the probationeis convicted of not less than 2 nor more 1. The probationer has not made a good faitorefo dis
than4 misdemeanors at the same time, the maximum original tethargecourt—ordered payment obligations orgay fees owed
of probation may be increased by one ydathe probationer is unders.304.074
convictedof 5 or more misdemeanors at the same time, themaxi 2. The probationer is not presently ablertake required resti

mum original term of probation may be increased by 2 years. ytion payments and the probationer and the person to whom resti

(b) 1. Except as provided in suldd. for felonies, not less than tution is owed consent to the performamfeommunity service
oneyear nor more than either the maximum ternoaffinement work under sub(7m) in satisfaction of restitution ordered for that
in prison for the crime or 3 years, whichever is greater person for which an extended period of probation is required.

2. If the probationer is convicted of 2 more crimes, includ 3. The probationer stipulatés the extension of supervision
ing at least one felonyt the same time, the maximum originahnd the court finds that extension would serve the purposes for
term of probation may béncreased by one year for each felonwhich probation was imposed.

conviction. (4) (a) The court may also require as a condition of probation

(2m) If a court imposesi term of probation in excess of thethat the probationer be confined during such period of the term of
maximumauthorized by statute, the excess is void and the termppfbation as the court prescribes, but not to exceed onear
probationis valid only to the extent of thmaximum term autho court may grant the privilege of leaving the county jail, Huber
rized by statuteThe term is commuted without further proceedfacility, work camp, or tribal jail during the hours or periods of
ings. employmentor other activity undes.303.08 (1)while confined

(3) (a) Prior to the expiration of any probation period, thenderthis subsection. The court may specify the necessary and
court, for cause and by ordemay extend probation for a statedreasonabléhours or periodsluring which the probationer may
periodor modify the terms and conditions thereof. leavethejail, Huber facility work camp, or tribal jail or the court

(b) The department shall notify the sentencing court, any p&fay delegate that authority to the sHerifi those counties with
sonto whom unpaid restitution is owed and the district attornéyit @ Huber facility under 803.09 a work camp under 803.1Q
of the status of the ordered restitution payments unpaid at leasP9@" agreement under302.445 the probationer shall be con
daysbefore the probation expiration date. If payment as orderfdeed in the county jail. In those counties with a Huber facility
hasnot been made, the court shall hold a probation review heartiflers.303.09 the sherifshall determine whether confinement
prior to the expiration date, unless the hearing/atuntarily —underthis subsection is to be in that facility or in the coyaty
waived by the probationer witthe knowledge that waiver may N those counties with a work camp unde8@3.1Q the sherif
resultin an extension of the probation period or in a revocation $falldetermine whether confinement is to be in the work camp or
probation. If the court doesiot extend probation, it shall issue dhecounty jail. The shefifmay transfer persons confined under
judgment for the unpaid restitution and direct the clerk of circiftis subsection between a Huber facility or a work camp and the
court to file and enter the judgment in the judgment and liggPuntyjail. In those counties withn agreement under302.445
docket, without fee, unless it finds that the victim has alreadji€ sherif shall determine whetherrson who is confined under
recovered a judgment against the probationer for the damafigsubsection but who is not subjéstan order under pgb) is
coveredby the restitution orderlf the court issues a judgment forf0 be confined in the tribal jail or the courjyl, unless otherwise
the unpaid restitution, theourt shall send to the person at his gprovidedunder the agreement. In those counties, the Sheaif
herlast—known address written notification that a civil judgmerfansferpersons confined under this subsectietween a tribal
hasbeen issuetbr the unpaid restitution. The judgment has thiil and a county jail, unless otherwise provided under the agree
sameforce and d&ct as judgments entered unde86.10 ment.

(bm) 1. At least 90 days before the expiration date of a proba (b) With the consent of the department and when recom
tioner’s period ofprobation, the department may notify the-serimendedn the presentence investigation, the court may order that
tencing court andthe district attorney that a probationer owe3 felony ofender subject to this subsection be confiimeal facit
unpaidfees to the department undeB84.074 ity located in the city of Milwaukee under3€1.130r301.16 (1q)

2. Upon receiving notice frorthe department under sutid, for the purpose of allowing thefehder tocomplete an alcohol
the court shall schedule a probation review hearing to be hagdother 9"“9 apuse tregtment p”?gfam- ) ) )
beforethe expiration date of the period jpfobation unless the  (¢) While subject to this subsection, the probationer is subject
probationereither pays the fees before eheduled hearing dateto s.303.08 (1) (3) to (6), (8) to (12), and(14) or to s.303.10Q
or voluntarily waives the hearing. A waiver of a probation revieWhicheveris applicable, to all theules of the facility to which the
hearing undethis subdivision shall include an acknowledgemeri2robationetis confined, and to the discipline of the department, if
by the probationer that waivenay result in an extension of theconfinedto a facility under pa(b), or the sherf
probationperiod, a modification of the terms and conditions of (4m) The department shalhform each probationer who is
probationor a revocation of probation. disqualifiedfrom voting undes.6.03 (1) (b)that he or she may
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not vote in any election until his or her civights are restored. = An order to pay restitution, in an amount to be determined atorized collec
Thedepartment shall use the form designed undz0k03 (3a) tion of funds from the defendant. ThiemeState 96 Ws. 2d 98291 N.w2d 474

. . y . 980).
to inform the probatloneand the prObatloner and a witness Sha(ﬁ Remandor resentencing was the proper procedure when the trial court improperly

signthe form. imposeda period of probation to run concurrently with a period of parole. State v
(5) When the period of probation for a probationer ha§vens:102 Ws. 2d 476307 N.W2d 178(1981).

. - . . Issuanceof a warrant during a probationary term tolls the running of the term. State
expired,the probationer shall be discad from probation and o Cox v DHSS.105 Ws. 2d 378314 N.W2d 148(Ct. App. 1981).

the department shall do all of the following: In setting restitution, the court must consider the probatienesources and future
(a) If the proba[ioner was p|aced on proba’[ion for a fe]onyolllty to pay State vPope 107 Ws. 2d 726321 N.W2d 359(Ct. App. 1982).
issuethe probationer one of the foIIowing: Therewas a denial of due process in revoking probation without notice of the total

. X i extentand nature of the alleged violations of probation. State ex rel. Thompson v
1. A certificate of dischge from probation for the felony for Riveland,109 Ws. 2d 580326 N.w2d 768(1982).
which he or she was placed on probatioraifthe time of dis Il?eimpofsitionotf,a senten((:je after aldefgngar:jt harlJtIJ been pléalce? on probation, absent
i i i violation of a probation condition, violated the double jeopardy clause. Stagan,
charge the probationer is on probation or parole for anotbler ey 3%1330 N.W2d 630(Ct App. 1983). Jeopardy
ony. Thecourt erred in imposing consecutive terms of probation. Increased punishment
2. A certificateof final dischage if, at the time of dischge, onresentencing did not violate double jeopardy protections. Staierge117 Wis.

the probationer is not on probation or parole for another felorg#83 903%2‘-]‘9’82&:27'3&%- 1/2%%)1983). See also StatéSereaux114 Ws. 2d 1.0,
A certificate of final dISChge under this subdivision shall list the Whenprobation was conditioned on thefendang voluntary commitment to a

C!V" rjghts Wh.iCh have been restored to the prObation?r and th&talhospital, but the hospital refused admittarice,court properly modified the
civil rights which have not been restored to the probationer original sentence by imposing a new sentence of 3 years’ imprisonment. Double
. . . jeopardywas not violated. State 8epulvedal20 Ws. 2d 231353 N.W2d 790
(b) If the probationewas placed on probation for a misde ;gg4)
meanor_,notlfy the probationer that his or her periodpabbation A court may not assetise cost of a special prosecutor as a condition of probation.
hasexpired. Statev. Amato,126 Ws. 2d 212376 N.W2d 75(Ct. App. 1985).
(C) In all cases, notify the court that placed the probationer orf: court may order a defendant to reimburse the police for funds used for a drug

h . ' . hasethatresulted in th iction. State@onnelly 143 Ws. 2d 500421
probationthat the period of probation has expired. F[\)]l:l\lﬁ_zzsgsg?(éis,:p; 1'888;3_ conviction. Staleonnelly ° 0

(7m) (a) Exceptas provided in 943.017 (3)the court may A lack of counsel a probation revocation hearing does not deny the probationer
i it i i onstitutionakights if the probationer does not face the loss of libeState vHard
U oo oot e oDt o ki 205 32 A e A 1o
ty p g Yy p Sub.(1) (b) does not restrict a cosruthority to condition probation on any+ea

tableorganization. The number of hours of work required may Ng§nableand appropriate requirement under sub. (1) (a). Stéteyn,155 Ws. 2d
exceedwhat would be reasonable considering the seriousnes$if 456 N.w2d 157(1990).

the offense and any otherfefise which is read into the recad Sub.(3) (a) authorizes eourt to modify all conditions of probation established for
thetime of conviction. An order may only app|y if agreed to bgspecific probationeincluding thosémposed by the corrections department. State

. o xrel. Taylor v Linse,161 Wis. 2d 719469 N.W2d 201(Ct. App. 1991).
the probationer and the ganization or agencyThe court shall A plea agreemerib amend a judgment of conviction upon successful completion

ensurethat the probationer is providedwritten statement of the of probation is not authorized by statute. Statéayes167 Ws. 2d 423481 N.w2d
termsof the community service order and that the community sé9(Ct. App. 1992).

vice order is monitoredIf the court requires the conditions pro . Probationerst a hearing to modify probation_amtitled: 1)‘to notice of the hear
ided in thi b ti d suB). th bati d th ing and the reasons for the requested change;l®) present; 3) to cross—examine
vided in this subsection and si#), the probationer reduces thenqpresent witnesses; 4) to have conditions modified based on dofeestation;

periodof confinemenunder sub(4) at a rate of one day for eachands5) to counsel, if jaitonfinement is possible. StateHayes173 Ws. 2d 439

3 days of work performed. A day of work equals 8 hours of woAQ6N.W.2d 645(Ct. App. 1992).
performed Requiringa convicted defendant to deposit money for possible future counselling
’ L . . . costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.w2d
(b) Any omanization or agency actirig good faith to which 725(ct. App. 1993).

aprobationer is assigned pursuant to an order under this subserequiringa defendant convicted of sexual assault to pay a victiosts of tuition

i i i ivil liabhility i 0 attend another school to avoid harassment that arose after the assault was a reason
tion has Imml.mlty from z.iny CIVI.' |Iab|||ty In excess of $25’000 fof’:lblecondition of probation State vBrown,174 Ws. 2d 550497 N.W2d 463(Ct.
actsor omissions by or impacting on the probationer App. 1093).
History: 1971 c. 2981979 c. 19, 189 238 355 356 1981 c. 5088, 326,352, A condition of probation not related to the underlying convictiohrelated to
391 1983 a. 27104, 254, 346 519, 538 1985 a. 1501987 a. 347398 403 412, prior convictions was reasonable and appropriate. Stééler, 175 Ws. 2d 204
1989a. 31121, 188 1991 a. 391993 a. 48486 1995 a. 24224 281, 1997 2. 27 |\ w24 (Ct. App. 1993).

;1.1‘2!2_18194%9235 - 958,69, 186, 2001a. 16104,109,2003 a. 33121,139 141, 2005 The notification provisions of sub. (3) apply onlytime case of probation extension

Judicial Council Note, 1981A cross-reference to s. 973.15 has been insterted Proceedingsnot revocations. Bartus BHSS,176 Ws. 2d 1063501 N.w2d 419
clarify that the provisions of that statute govern the imposition of sentence e . . . .
thoughthe court stays execution of the sentence under this statute. [Bill 341-A] _Sub.(2) (a) applies to probation for misdemeanors and sub. (2) (b) to felonies; sub.

Judicial Council Note, 1987:Sub. (1g) is amended to require the court to considé?) (b) 2. does not authorize increasing probation for a misdemeanor if the defendant
the defendant ability to pay when ordering reimbursement of the costs of legal reﬁ convicted of a felony at the same time. StatReagles177 Ws. 2d 168501
resentation. \W.2d 861 (Ct. App. 1993).

Sub.(3) (c) specifies grounds for extending probation. The availability of a civil A forced confession asandition of probation does not violate the right against
judgmentfor unpaid restitution enforceable by the victim under s. 973.20 (1), statself-incrimination. The constitution protects against tiee of confessions in subse
substantiallyreduces the necessity of extending probation solely for the purposegoentcriminal prosecutions, but does not protect against the use of such statements
enforcing court-ordered payments, a practice of questionable césttieéness. in a revocation proceeding. StateDarrizales191Wis. 2d 85528 N.W2d 29(Ct.
Seelegislative audit bureau report No. 85-10, April 15, 1985, at 17-18. Probatigpp. 1995).
may, howevey be extended upon stipulation of the defendant, to enforce communitipile time served due to an indigeninability to post bail prior to trial must be
servicein satisfaction of restitution, or when the probationer has not made a gqQggitedas time served on a prison sentence imposed, a court need not credit that time
faith effort to make restitution or other payments. Huggefitate 83 Wis. 2d 790 againsprobationary confinement. Statefwila, 192 Ws. 2d 870532 N.w2d 423
803(1978). [87 Act 398] (Ct App. 1995).

The terminology of work—release under sub. (4) lifierlaw privileges under A jail term probationer eligible for good time credit under sub. (1) (d) may not be

s.56.08 [now s. 303.08] cannot beed interchangeably without the danger of a f prie ; ; L -
inappropriatesentence. Mgling v. State73 Ws. 2d438 243 N.W2d 420(1976). ?oenmlegéh\?ugoiﬂgﬁggﬂ'wg dggfg(gTiS?) alsgggwo'gig State.McClin

Claimsof credit for pretrial or preconviction incarceration mayniede only as - : - ; ’ L . "
to sentences imposed, and not to periodsbafinementiuring nonworking hours A trial courtin exercising sentencing discretion is not prohibited from entertaining
imposed as a condition of probation under sub. (4). Full confinement for one yggsg:ﬂgrgg'ss%%%#?é‘s ?oasiggotr)g 31??)253555 ?uctirtchue n{gtﬁ?glsse;f)stlﬁgniic;’ir:/?gual
asa condition of probation is not authorized under sub. (4). St@®udemans?3
Wis. 2d 514 243 ',J\].WZd 220(1976). @ 4 offender. State vOgden,199 Ws. 2d 566544 N.W2d 574(1996),94-1485

A probation condition that the probationer not contact her codefendant fiance wa@ court was authorized to order a defendamagthe cost of DNA testing by a
apermissible infringement of her constitutional rights becausecthdition was rea  Privatelaboratory as a condition of probation. StatBeiersdorf208 Ws. 2d 492
sonablyrelated to rehabilitation and was not overly broad. Edwargitate74 Wis.  561N.W.2d 749(Ct. App. 1997)95-1234
2d 79,246 N.w2d 109(1976). A condition of probation placed on a sexeoider that he not engagedrsexual

Failureto make restitution is not cause for extending probation under sub. (3) if tiedationshipwithout first discussing it with his agent and obtaining his agent’
probationerdemonstrates good faithfeft to pay but lacks the capacity to do so-dur approvaldid not unreasonabhestrict the probationts constitutional rights of pri
Ing probation. Huggett.\State 83 Wis. 2d 790266 N.W2d 403(1978). vacy. Krebs v Schwartz212 Ws. 2d 127568 N.W2d 26(Ct. App. 1997)96-2596
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An unfulfilled condition of probation does not automatic&itend the probation if so the state would amend the ¢j&ato a lesser féfinse and the sentencing would
period;an extension must be obtained. If the probation has not been staythd angiroceedaccordinglywas not invalid unddfayes The concerns ¢he Hayesourt
probationperiod has been served, the probatigsentitled to dischge even in the regardingthe limitations of the probation statute and the trial colatk of authority
faceof an unfulfilled condition of probation; at that point the trial court loses jurisdido amend a judgment after completion of a sentence were not implicated. . State v
tion. State vStefanovic215 Ws. 2d 310572 N.W2d 140(Ct. App. 1997)97-1791  Cash,2004 WI App 63271 Wis. 2d 451677 N.w2d 709 03-1614

A conviction following anAlford pleaof no contest under which the defendant A court cannot avoid the holding 8chellby modifying the conditions of proba
doesnot admit guilt, does not prevent imposing as a condition of probation that ti@gn to order the probationer to refuse home monitoring. St&alecke, 2005 WI
defendantomplete a treatment program that requires acknowledgappnsibility ~ App 172,285 Ws. 2d 691702 N.W2d 392 04-0779 )
for the crime that resulted in the conviction. The imposition of the condition does nof his section provides no authority for issuing orders to cosheyifs to transfer
violatethe defendang’due process rightsState ex rel. \fren v Schwarz219 Ws.  prisonersrom one county jail to anotheState vGalecke, 2005 WI App 17285
2d 615 579 N.W2d 698(1998),96-2441 Wis. 2d 691702 N.W2d 392285 Wis. 2d 691702 N.W2d 39204-0779

Whena court orders probation under sub. (1) (d), it lacks authority to order moni Convictedat the same time undsub. (2) (a) or (b) is not the same as sentenced
toredhome detention in lieu of confinement under sub. (4). Std&fastman220 atthe same time. Because the defendant, although sentenced in separsiipbitd
Wis. 2d 330582 N.W2d 749(Ct. App. 1998)97-2173 anddrug cases at a single hearing, wasauntvicted at the same time within the

The 90-day notice requirement in sub. (3) (b) is directont mandatory The  meaningof the statute, and therefore not serving a single probationary term, the trial
extensiorof probation for the sole purposeanfilecting a debt, when the record €on court had the statutory authority to order consecyt@r@ds of conditional jail time
tainedsubstantial reasons ntotextend, was an abuse of discretion. Sta@ison, exceedingone year irtotal. State vJohnson, 2005 WI App 20287 Wis. 2d 313
222Wis. 2d 283588 N.W2d 256(Ct. App. 1998)98-0201 704 N.W2d 318 04-2176

Sub.(3) (a)allows circuit courts to modify conditions of probation at any time Sub.(2) plainly and unambiguously provides that the maximum term of probation
beforethe period ofprobation expires, even before the period of probation beginis.dependentipon the maximum term of confinement for the crime committed and
Statev. Gray 225 Ws. 2d 39590 N.W2d 918(1999),96-3363 notthe maximum term of imprisonment. The maximum termprobation for Class

The court has broad discretion to fashion appropriate conditions of probationBrto H felonies equals the maximum initial term of confinement for those crimes.
eachindividual case. The validity of conditions of probatare tested by how well Statev. Stewart, 2006 WI App 67, ___i8v2d __ 713 N.w2d 165 05-0979
they serve the goals of rehabilitation and protection of the public. Statmunetto, Conditionsof probation may impinge upamnstitutional rights as long as they are
2000WI App 17,232 Wis. 2d 315606 N.W2d 275 99-0486 notoverly broad and are reasonably related to the psreembilitation. Geographi

A probationer has the right to refuse probation not only wheffiisigranted but  cal limitations, while restricting a defendasitights to travel and associate, are not
atany time while serving it. State McCready2000 WI App 68234 Ws. 2d 110,  perse unconstitutional. Each case must be analyzed on its facts to de
608N.W.2d 762 99-1822 the geographic restriction is narrowly drawn. Stat8tewart2006 WI App 67,

Thetrial court exceeded its authority in authorizing a probation agent to decidgés. 2d 713 N.W2d 165 05-0979
whetherto require the defendant to serve three months in jail that the court ordered civil settlement agreement can have rfeafupona restitution order while the
asa part of probation and then stayed. Stafeearing, 2000 W1 App 22239 Ws.  defendanis on probation unless the circuit court first finds that continued erforce
2d 105 619 N.w2d 115, 99-2849 N o mentof the restitution order would result in a double recoveryhe victim. After

Generallyneither probation or imprisonment as a condition of probation is eonsigd defendant is released from probation and amyaid restitution becomes a civil
eredto be a sentence. As such a person confined as a condition of prebatiot  judgment, however settlement agreement between the victim and the defendant
earngood time. State. Fearing, 2000 WI App 22239 Wis. 2d 105619 N.W2d  may preclude the victim from enforcing the judgment. Humtkazny, 2006 WI 87,

115 99-2849 o . . _Wis.2d ___ 716 N.W2d 807 04-0036

Corroboratiorof a confession is not required for the confession to be usbé as — Whena defendant agrees to reimburse the county for the attorney fees of standby
basisof a revocation of probation. The appropriate fizssadmission of the confes  counselor the circuit court informs the defendant of his or her potential liability for
sionis that it must carry sfi€ient indicia of reliability that the fact finder can rely thefees and standby counsel functions as traditional defense counsel, ss. 973.06 (1)
uponto support the conclusion that revocation is appropriate and neceStae/ex  (e) and 973.09 (1g) give a circuit court thethority to impose the attorney fees of
rel. Washingtorv. Schwarz, 2000 WI App 23239 Ws. 2d 443620 N.W2d 414 standbycounsel as a condition of probation. If a defendaess not agree to reim
00-0004 bursethe county or is not informed of the potential obligation to pay the fees of

Sentencingx defendant to consecutive terms of probation is not authorized. Stsgendbycounsel, payment of attorney fees may not be a condition of prohatiter,

v. Schwebke, 2001 WI App 9242 Ws. 2d 585 627 N.W2d 213 99-3204  s.973.06 (1) (e). When standby counsel acts primarily for the benefit of the court
Affirmed onother grounds, 2002 WI 5853 Wis. 2d 1 644 N.W2d 66699-3204  ratherthan as defense counsel, attorney fees for standby counsel are inappropriate.
_ Thereis no statutoryuthority to orderas a condition of probation, payment of res Statev. Campbell, 2006 W199, __ i/2d __ 718 N.W2d 649 04-0803

titution obligations in a separate criminal case. Stalenpen, 2001 WI App 273, syb.(2) applies to all sentences pronounced at the same time, whether grouped
248 Wis. 2d 951637 N.W2d 481 01-0182 _ togetherpecause they are related or because of convenience.. Stalbaumg3

Probationis permitted under sub. ({9) for 4th and subsequent OWI violations F 3¢ 537(1995).
as long ashe probation requires confinement for at least the mandatory minimum
time period under s. 346.65. Statdeekola, 2001 WI App 29249 Ws. 2d 276638 L. .

N.W.2d 903 01-1044 973.10 Control and supervision of probationers.

Revocatiorhearing examiners must specifically find that good cause exists for[ﬁ?g Imposition of probation shall have thefeét of placing the
f

allowing confrontation of adverse witnesses, but failure to do so does not req . .
automaticreversal. Good cause should generally be baged a balancing of the endanin the custody of the department astuall subject the

need of the probationer in cross-examining the witness and the interest of the gl@fendanto the controbf the department under conditions set by

in denying confrontation, including considerationtioé reliability of the evidence i 'Shp
andthedifficulty, expense, or other barriers to obtaining live testim@tate ex rel. thecourt and rules and regulatlons establi the department

Simpsonv. Schwarz, 2002 W1 App 250Wis. 2d 214640 N.w2d 52701-0008  for the supervision of probationers, parolees and persons on
Theright against self-incrimination survives conviction aedhains active while extendecbuperv|s|on,

adirect appeal is pending. A probationer may be compelled to answer self-incrimi h h .

natingquestions from a probation or parole agent, diesuévocation forefusing (Im) (a) The department may Orde_r that a probationer per

to do so, only if there is a grant of immunity rendering the testimony inadmissibleform communityservice work for a public agency or a nonprofit

acriminal gﬁ’;g%%“_ol%sgtgte exrel. dte v Schwarz, 2002 WI 12257 Ws. 2d 40 charitableorganization. An order may appbnly if agreed to by
When a statutory definition is available that provides a defendant wittienff ~ the probationer anthe oganization or agencyThe department

notictet?]s to thg, texpecte? coursetsif gondﬁct and an zﬁcegaifna}tble st?ngatr,d for el-‘nfghrall ensure that the probationer is provided a written statement of
ment,the condition isiot unconstitutionally vague. The definition of “dating ela ; ; :
tionship”in s. 813.12 (1) (ag) 1. provided the appellant an objective standard and JE@ te”_“s Of, the cor_nmunlty_serwce order &_md Shal_l monitor the
quate notice of when a condition applied that required her to introduce any persorﬁmﬂ)atloner scompliance with thecommunity service order

was"dating” to her supervising agent. Stat&wenig, 2003 Wl App 1259 Ws.  Compliancewith this subsection does not entitle a probationer to

2d 833656 N.w2d 499 02-1076 ;
It is not required that a defendantjection of probation beear and unequivocal. creditunder s973.155

A court’s focus should be on whether a defendant communicates the intefiuis® (b) Any organization or agency actirig good faith to which
probationrather than on the defendanthoice of words. StateRote, 2003 WI App : : : . .
31,260 Ws. 2d 426659 N.W2d 82 02-0670 aprobationer is assigned under an order under this subsection has

Section302.425allows the sherito place persons on home monitoring when theymmunity from any civil liability in excess of $25,000 for acts or

aregiven jail time as a probation condition. A circuit court may not prohibit the fshery missiondJy or impacting on the probationeThe departmem‘ras
from ordering home monitoring for a probationer ordered to serve jail time as a pri

tion condition. By precluding the shérifom releasing the probation on home moni IMmMunNIty from any CN!I liability for acts or omissions by or )

toring, the trial court substantially interfered with the stisipower in violation of  impactingon the probationer regarding the assignment under this

the separation of powers doctrine. Stat8chell, 2003 WI App 7€61Ws. 2d 841 g phsection

661 N.W.2d 503 : ] ] » )
Sex-offenderegistration as a condition of bail-jumping probation was not autho  (2) If @ probationer violates the conditions of probation, the

rizedby sub. (1) (a). Bail jumping is not one of théeakes enumerated in the Sex‘gepartmenbf corrections may initiate proceeding before the

offenderregistration statutes, ss. 973.048 or 301.45, that permit or require registta . . . . L
tion, and read-in, bufismissed, sexual assault s do not bring a case within s. division of hearings and appeals in the departmeatafinistra

973.048. State vMartel, 2003 WI 70262 Ws. 2d 483664 N.w2d 69 02-1599  tion. Unless waived by the probationarhearing examiner for the

A trial court has the discretionaaythority to stay a probatiorierconditional jail g i ; ;
time while heor she is hospitalized. When the trial court chooses to stay confineng]YISIOn shall conduct an administrative hearmg and eater

time, the probationer is not a prisoner and is not entitled to credit against such—conﬂh_@dereitherreVOking or _nOt revoking prO_bc’_:ltion. Upon re_quest of
Egﬂtt?% gggawufi thez g{gggtl\?\‘nefzg%lg%%t ﬁe\/vgg(l?%glihogsgggg- State v either party the administrator of the division shall review the
wards pp S. . — : . f v : .
An agreement that provided that followiagplea of no contest, the defendantorder' If the prObatlone,r waives the final admlnlst.ratlve hearlng,
would have the opportunity prior to sentenctogrocure and return stolen items, andthe secretary of corrections shall enter an order either revoking or
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not revoking probation.If probation is revoked, the department Departmentprobation files and records are public records and admissible at a
shall: probationrevocation hearing. State ex rel. Prellwit&ehmidt,73 Ws. 2d 35242
: ) N.W.2d 227 (1976).
(a) If the probationer has not already been sentenced, order ttténe spent in jail awaiting revocation is deducted from a maximum sentence
probationetrought before the court for sentence which ghalh despitethe option available to the defendant to spend the time in prison. State ex rel.

. . Soliev. Schmidt,73 Wis. 2d 76 242 N.W2d 244(1976).
be |mposed without further stay under933.15 or Whenthe department overrules its hearing examiner and revokes probation, it

(b) If the probationer has already besamtenced, order the mustprovide a statement of the evidence relied upon and the reasons for revoking

i i i bation. Ramaker vState,73 Ws. 2d 563243 N.W2d 534(1976).
probationetto prison, and the term of the sentence shall begin Eﬂi warrantless search by a probatioficef was constitutionally permissible when

the date the probationer enters the prison. probable cause existed for théiadr's attempt to determine whether the probationer
(Zg) Upon demand prior to a revocation hearing under supadviolated probation. State Varrell, 74 Ws. 2d 647247 N.W2d 696(1976).

(2), the district attorney shall disclose to a defendant the existepgE® ia ggﬁr’t‘ﬂﬁgeﬁosﬁgfh&r)ify é‘t’a‘fggzl‘gie‘f‘;aﬁpwgéggnzg‘;‘;gffﬁf‘@g’&t3b6r°“9ht

of any audiovisual recording of an oral statement of a child unqes77).
$.908.08which is withinthe possession, custody or control of the Thecourt exceeded its jurisdiction by releasingdhgendant on bail pending revo
stateand shall make reasonable arrangements fodefendant cationproceedings State ex rel. DHSS $econd Judicial Circuit Coui4 Ws. 2d

. . 707,267 N.W2d 373(1978).
ar_lddefense CO”.”SG' to view the st_atemdhtaft_er compliance Equalprotection does not require symmetry in probation and parole systems. State
with this subsection, the state obtains possession, custedyor v. Aderhold,91 Ws. 2d 306284 N.W2d 108(Ct. App. 1979).
trol of such a statement, the district attorney shall promptly notifyA probatione's due process right to prompt revocation proceedings was rot trig
the defendant of that fagnd make reasonable arrangements f@predwhen the probationer was detained as a result of unrelated criminal proceed

. Ings. State ex rel. Alvarez \cotter, 91 Wis. 2d 329283 N.W2d 408(Ct. App. 1979).
the defendant and defense counsel to view the statement. Probationcan be revoked for violation of a criminal statute absent a written-proba

(2m) In anyadministrati\/e hearing under s[ﬂﬁ), the hearing tion agreement. State ex rel. RodriguePH&SS, 133 Wis. 2d 47393 N.W2d 105
examinermay order that a deposition be taken by audiovisu&tAPP: 1986).

s A probation dicer may conduct a warrantless search. That the underlying eonvic
meansand allow the use of a recorded deposition und#8&04  on s subsequently overturned does not retroactively invalidate a warrantless search

(7) to (10). by the probation dicer. State vAngiolo,207 Ws. 2d 561558 N.W2d 701(Ct. App.
. . 996),96-0099
(3) A COpy ofthe Order.o.f t.he department of corrections I.n t}!]:(L_"A probationer has a right to a competedeyermination when during a revocation
caseof a waiver or the division of hearings and appeals in thgceedinghe administrative law judges reason to doubt the probaticaepmpe
departmenbf administration in the case of a final administrativésnce. Thedetermination shall be made by the circuit court in the county of sentenc

P - . X : : ing, which shall adhere to ss. 971.13 and 9710l#he extent practicable. State ex
hearingis suficient authority for theofficer executing it to take o"\angerpeke vEndicott 210 Ws. 2d 502563 N.Wad 883(1997) 95-0907

the probationetto court or to prison. Thefifer shall execute the  Becausen administrative decision may be reviewed upon a timely petitimefor

orderas a warrant for arrest but anyicdr may without order or tiorari, an adequate remedy exists at law to correct defects and relief under habeas

warrant,take the probationer into custody whenever necessaryﬁfﬂ}_ﬁv‘ggﬁg_bﬁpﬂa{‘é‘fq%)gitfgfﬁx rel. ReddiiGalstey 215 Ws. 2d 179572

orderto prevent escape or enforce discipline or for violation OfA certiorari proceeding to review a probation revocation must be heard in-the cir
probation. cuit court of conviction, but it need not be by the same branch. DrSehwarz225

P . . WE. 2d 362592 N.w2d 623(1999),97-1867
(4) Thedivision of hearings and appeals in the department Okub(2) is constitutional. Probation and probation revocatiomiren the powers

administrationshall make either arlectronic or stenographic sharedby the branches of government. Legislative delegation of revocation to the

: : . executivebranch does not unduburden or substantially interfere with the judieiar
recordof all testimony at each probation revocation heariFige y’s constitutional function to impose criminal penalties. Statéorn,226 Ws. 2d

division shallprepare a written transcript of the testimony only &B7, 594 N.w2d 772(1999),97-2751

the r t of aj who h rant tition for judicialSub.(2) prohibits judicial revocation of probation by the trial courts. State v
I’E\e/ie%\(l:ll('])?sthg rzv{:l;lgagt%n d%cigzng aEaeéjh ahg:rino nOOBbJauﬁj ¢ urchfield, 230 Wis. 2d 348602 N.W2d 154(Ct. App. 1999)99-0716

. . .. . . g Whena probationer or parolee is ched with a crime and may have otherwise vio
includenotice of theprovisions of this subsection and a statemeftedconditions of release, revocation hearings based on the non—criminal violations

that any person who wants a written transcript may record th@uldbe held without delay5 Atty. Gen. 20.
hearingat his or her own expense. A state may require probationfiobrs, among other “peaceficers,” to be U.S.

History: 1971 c. 2981975 c. 41157, 199 1977 ¢.347 1981 . 501983 a, 27  Cuizens. Cabel vChavez-Solidog54 U.S. 4371982).

197: 1985 a. 262.8; 1989 a. 31107 1995 a. 96387 1997 a. 2832005 a, 42 Revocationof probation without a hearing is a denialdofe process. Hahn v
Cross Refeence: See also s OC 330.02and331.03, Wis. adm. code. Burke, 430 de 100(19.70)' ) . ) . .
Judicial Council Note, 1981:Sub.(2) (a) has been amended to clarify that, upon A probation revocation hearing may be administrative. Retained or appointed

revocationof probation of an dénder from whom sentence was originally withheld,CoUnseimust be allowed to participate. Gunsolugagnon454 F2d 416(1971).

the court must impose sentence in accordance wig73.15. That section now per ~ Probation revocation; right to a hearing and to counsel. 1971 WLR 648.

mits the court to order that any sentence be concurrent with or consecutive to-any sefrobation and parole revocation irisébnsin. 1977 WLR 503.

tenceimposed at the same time or previoudBill 341-A]

Beforeprobation can be revoked, the department must hold a hearing and ma?aé@) i i i -
recordso that on judicial review it can be determined whether the department acte! 11 Placements with volunteers in probation pro

arbitrarily or capriciously Thehearing need not be formal. State ex rel. Johnson gram. (1) Pracements. If a person is convicted of or pIQads
Cady,50 Ws. 2d 540185 N.w2d 306(1971). guilty or no contest to one anore misdemeanors for which either

i et 1 setanat Counsel ot Pole o propalion fevotaton heanngs wior U aLory periods of imprisonment are not required opeftaon

regardto whethetthe hearing occurs in a withheld sentence or a postsentenee siﬁ%ﬁsentenced UI.’ldQI’346.65 (2) (b,m,))r (Cm): (,2]) (bm) 0!’ (Cm)'

tion. Oestrich vState55 Ws. 2d 222198 N.W2d 664(1974). or (3r), if the chiefjudge of the judicial administrative district has
Sinceprobation revocation hearings are independent from the original convictiapproveda volunteers in probation program establishethan

andsentencing, a judge disqualified in the original case may preside at the heal ; ; i i
in the absence of a challenge. Statewler, 57 Wis. 2d 408204 N.W2d 452(1973). a%“(:ablecoumy and if the court decides that volunteer supervi

Witnessesat aprobation revocation hearing need not be sworn. St&enard, sion _under the PrOQram V‘_””_“ke_ly benetite person and the com
57 Wis. 2d 61, 205 N.w2d 374(1973). munity and subjecto the limitations under su8), the court may
ABA standards relating to probation are adopted and applied. State ex rel. Plagsithhold sentence ojudgment of conviction and order that the

V. DHSS,63 Wis. 2d 535217 N.W2d 641(1974). i ! person be placed with that volunteers in probation program. A
A certiorari proceeding in the committing court to revierewocation of parole

or probation is not a criminal proceeding. State ex rel. HansbRI8S 64 Ws. 2d pv_erson’sparticipati_on in thef_)mgram may not be used to co_nceal,
367,219 N.w2d 267(1974). withhold, or mask information regarding the judgmentofivic

Theright to counsel at a preliminary revocation hearing is within the discretion tibn if the conviction is required to be included in a record kept

the department based on the néedneet the applicable due process requirement ; i
State ex rel. Hawkins Gagnonp4 Wis. 2d 394219 N.W2d 252(1974). tinders.343.23 (2) (a) Except as provided in su(g), the order

A defendant whose probation was transferrecetm&ssee ansho was chared shallprovide any_cond|tlon5 that the court determmes_eneor"
with a violation of probation there waenied due process when the revocation-hea@bleand appropriate and may include, but neededimited to,
ing was heldin Wisconsin and the department refused to allow deposition of wigne or more of the following:
nessedn Tennessee. When the witnesses’ testimony is of a direct and unequivocally . . .
exculpatorynature rather than cumulative, charaatebackground testimony that (&) A directive to a volunteer to provide one or more of the fol
might have been adequately presented by depositiafiigavit, an opportunity to lowing functions for the defendant:
presentive testimony with cross—examination of the withesseequired. State ex
rel. Harris v Schmidt,69 Ws. 2d 668230 N.W2d 890(1975). 1. Role model.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2005/973.15
https://docs.legis.wisconsin.gov/document/statutes/2005/973.10(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/908.08
https://docs.legis.wisconsin.gov/document/statutes/2005/973.10(2)
https://docs.legis.wisconsin.gov/document/statutes/2005/967.04(7)
https://docs.legis.wisconsin.gov/document/statutes/2005/967.04(7)
https://docs.legis.wisconsin.gov/document/statutes/2005/967.04(10)
https://docs.legis.wisconsin.gov/document/acts/1971/298
https://docs.legis.wisconsin.gov/document/acts/1975/41
https://docs.legis.wisconsin.gov/document/acts/1975/157
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1977/347
https://docs.legis.wisconsin.gov/document/acts/1981/50
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/197
https://docs.legis.wisconsin.gov/document/acts/1985/262
https://docs.legis.wisconsin.gov/document/acts/1985/262,%20s.%208
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1995/96
https://docs.legis.wisconsin.gov/document/acts/1995/387
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/2005/42
https://docs.legis.wisconsin.gov/document/administrativecode/DOC%20330.02
https://docs.legis.wisconsin.gov/document/administrativecode/DOC%20331.01
https://docs.legis.wisconsin.gov/document/courts/50%20Wis.%202d%20540
https://docs.legis.wisconsin.gov/document/courts/185%20N.W.2d%20306
https://docs.legis.wisconsin.gov/document/courts/55%20Wis.%202d%20222
https://docs.legis.wisconsin.gov/document/courts/198%20N.W.2d%20664
https://docs.legis.wisconsin.gov/document/courts/57%20Wis.%202d%20408
https://docs.legis.wisconsin.gov/document/courts/204%20N.W.2d%20452
https://docs.legis.wisconsin.gov/document/courts/57%20Wis.%202d%20611
https://docs.legis.wisconsin.gov/document/courts/205%20N.W.2d%20374
https://docs.legis.wisconsin.gov/document/courts/63%20Wis.%202d%20535
https://docs.legis.wisconsin.gov/document/courts/217%20N.W.2d%20641
https://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%20367
https://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%20367
https://docs.legis.wisconsin.gov/document/courts/219%20N.W.2d%20267
https://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%20394
https://docs.legis.wisconsin.gov/document/courts/219%20N.W.2d%20252
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20668
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%2035
https://docs.legis.wisconsin.gov/document/courts/242%20N.W.2d%20227
https://docs.legis.wisconsin.gov/document/courts/242%20N.W.2d%20227
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%2076
https://docs.legis.wisconsin.gov/document/courts/242%20N.W.2d%20244
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20563
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20534
https://docs.legis.wisconsin.gov/document/courts/74%20Wis.%202d%20647
https://docs.legis.wisconsin.gov/document/courts/247%20N.W.2d%20696
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20206
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%2036
https://docs.legis.wisconsin.gov/document/courts/84%20Wis.%202d%20707
https://docs.legis.wisconsin.gov/document/courts/84%20Wis.%202d%20707
https://docs.legis.wisconsin.gov/document/courts/267%20N.W.2d%20373
https://docs.legis.wisconsin.gov/document/courts/91%20Wis.%202d%20306
https://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20108
https://docs.legis.wisconsin.gov/document/courts/91%20Wis.%202d%20329
https://docs.legis.wisconsin.gov/document/courts/283%20N.W.2d%20408
https://docs.legis.wisconsin.gov/document/courts/133%20Wis.%202d%2047
https://docs.legis.wisconsin.gov/document/courts/393%20N.W.2d%20105
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20561
https://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20701
https://docs.legis.wisconsin.gov/document/courts/96-0099
https://docs.legis.wisconsin.gov/document/courts/210%20Wis.%202d%20502
https://docs.legis.wisconsin.gov/document/courts/563%20N.W.2d%20883
https://docs.legis.wisconsin.gov/document/courts/95-0907
https://docs.legis.wisconsin.gov/document/courts/215%20Wis.%202d%20179
https://docs.legis.wisconsin.gov/document/courts/572%20N.W.2d%20505
https://docs.legis.wisconsin.gov/document/courts/572%20N.W.2d%20505
https://docs.legis.wisconsin.gov/document/courts/97-0111
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20362
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20362
https://docs.legis.wisconsin.gov/document/courts/592%20N.W.2d%20623
https://docs.legis.wisconsin.gov/document/courts/97-1867
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20637
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%20637
https://docs.legis.wisconsin.gov/document/courts/594%20N.W.2d%20772
https://docs.legis.wisconsin.gov/document/courts/97-2751
https://docs.legis.wisconsin.gov/document/courts/230%20Wis.%202d%20348
https://docs.legis.wisconsin.gov/document/courts/602%20N.W.2d%20154
https://docs.legis.wisconsin.gov/document/courts/99-0716
https://docs.legis.wisconsin.gov/document/courts/454%20U.S.%20432
https://docs.legis.wisconsin.gov/document/courts/430%20F.2d%20100
https://docs.legis.wisconsin.gov/document/courts/454%20F.2d%20416
https://docs.legis.wisconsin.gov/document/statutes/2005/346.65(2)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2005/346.65(2)(cm)
https://docs.legis.wisconsin.gov/document/statutes/2005/346.65(2j)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2005/346.65(2j)(cm)
https://docs.legis.wisconsin.gov/document/statutes/2005/346.65(3r)
https://docs.legis.wisconsin.gov/document/statutes/2005/973.11(3)
https://docs.legis.wisconsin.gov/document/statutes/2005/343.23(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2005/973.11(3)

973.11 SENTENCING Updated 05-06Wis. Stats. Database 20

2. Informal counseling. ing whether the prior conviction was for a felony or a misde
3. General monitoring. meanor.
4. Monitoring of conditions set by the court. (2) In every case of sentence unde®39.62 the sentence

shallbe imposed for thpresent conviction, but if the court indi
catesin passingsentence how much thereof is imposed because

A - . thedefendant is a repeatérshall not constitute reversible error
(2) AppPROVAL OF PROGRAMS. In each judicial administrative

. \& M - but the combined terms shall be construed as a single sentence for
districtunder s757.6Q thechief judge of the district may approvey,o present conviction. 9

volunteersin probation programs established in the disfoct  isiory: 1993 a. 289
placementsinder this section. This section does not authorize two sentences for one ctate vUpchurch,

i ; i, 101Wis. 2d 329305 N.W2d 57(1981).
(3) Status. A defendaniho is placed with a volunteers in Becauses. 939.62 authorizes penalty enhancement only when the maximum

probationprogramunder SUb(:_I-) is subject to t_he conditions setnderlyingsentencés imposed, the enhancement portion of a sub-maximum sen
by the court. The defendant is not on probation undé&78509 tencewas vacated as an abuse of sentencing discretion. vStitais, 119 Wis. 2d

and973.10and the department is not respansihle for SuperViSiﬁ ?:r?olr\:.xzdi?gisg(%)rﬁust contain critically relevant factwder to support
him or her A court may place a defendant under £Wpprior to  penajtyenhancement. StateRarg 119 Ws. 2d 651350 N.W2d 640(1984).

convictiononly if a deferred prosecution agreement is reachedrheefect of consolidation on a repeater allegation is discussed. SRdehwal,
unders.971.4Q In that case, the person is subject to the conditiotsd Wis. 2d 494465 N.w2d 490(1991).

i i it P iNo amendment to a clging document to add a repeater allegation may be made
setby the court under this section and the conditions prOVIdeda erarraignment and acceptance of any plea. Stafiartin, 162 Ws. 2d 883470

the agreement. N.W.2d 900(1991).

(4) Term. The court shall set the length of the ordehnich A post-plea amendment of a repeater allegation in giogadocument that mea
. ningfully changes the basis @rhich possible punishment can be assessed is barred.
may not exceed 2 years unless extended pursuanh®a8Ng  giarey, Wilks, 165 Wis. 2d 102477 N.W2d 632(Ct. App. 1991).

undersub.(5). When thedefendant has satisfied the conditions a guilty plea without specific admission to repeater allegations is néitirft
of the orderthe court shall dischge the defendant and dismisgo establish the facts necessary to impose the repeater penalty enSateeZim-

: Lo P~ ermann185 Ws. 2d 549518 N.W2d 303(Ct. App. 1994).
the chages against theefendant if a judgment of conviction was" Whena defendant does not admit to habitual criminality when entering a no contest

not previously entered. plea, the state must prove the alleged repeater status begasbaableoubt. State

(5) FAILURE TO COMPLY WITH ORDER. (a) Ifthe defendant is % l2?2?2ggstzrvgihi(r:cle2|'5tgﬁjy$§go€ii(ﬁi.cﬁg§.;3§4gé alleged prior to the
allegedto have violated the conditions of an order under E)b. entryof a plea, but an error in tirgormation regarding the penalty may be corrected

the court may hold a hearing regarding the allegations. The cowiitnan amendment will caus® prejudice. State Gerard189 Ws. 2d 505525
shall notify the defendant at least 7 days prior to holding any suliyV-2d 718(1995).

i H : Proofof repeater status must be made prior to sentencing. Judicial notice of prior
hearlng. Atthe hearmg' the defendant has the nght to eatreof convictionsat a postconviction hearing was improp&tate vKoeppen195 Ws.

(b) Any requirement that the coumay impose under 873.09
(19), (1), (4) and(7m).

following: 2d 117, 536 N.W2d 386(Ct. App. 1995)94-2386
1. Counsel. Gerardis not limited to clerical errors. If the information correctly alleges a defen
. . dant'srepeater status, a post—-arraignment amendment to the information does not
2. Remain silent. violate this section as long as it does ndeeff the suficiency of the notice to the
3. Present and cross—examine witnesses. gige,ﬂﬂ,%f’z‘fjc’ggi{g'{%';_"{ggeg)gespf;‘g‘i‘;S‘a‘“S- Stadampbell201 Ws. 2d 783
4. Have the hearing recorded by a court reporter Therequirements for establishing prioferises in s. 973.12 are not applicable to

. . . the penalty enhancement provisions undes. 341 to 349, including drunk driving
(b) The court may extend the_ period of sgperwsmn_fotwp offensesunder s. 346.65 (2) or operating after revocatiéenses under 343.44 (2).
45 days to accommodate a hearing under this subsection.  Statev. Wideman,206 Ws. 2d 91556 N.w2d 737(1996),95-0852and State v

. . . Spaeth206 Ws. 2d 135556 N.W2d 728(1996),95-1827
(C) Failure of the defendant to appeara hearmg under this Sub.(1) does not require that the perifdncarceration under s. 939.62 (2) must

subsectiortolls the running of the period of supervision. bealleged in the chging document. State Bquires211 Wis. 2d 876565 N.W2d

1 ; : ; f 9 (Ct. App. 1997)96-3302
(d) If the court finds that the violation occurred, it may Impos:g)Whenthe record established that thefendant fully understood the nature of the

asentence, revise the conditions of the order or allow the orderdgatechage against him, the defendanto contest plea to the information, which
continue. chargedhe defendant as a repeater on all counts, constituted an admission under s.
. A 973.12. State.\Liebnitz,231 Ws. 2d 272603 N.W2d 208(1999),98-2182
(6) OTHER MODIFICATIONS TO ORDER. At any time prior to the — sub. (1) does not prohibit defendafitsm agreeing, after arraignment and entry
expiration of the order the court may shorten the length of tigéa not guilty plea as part of a plea agreement, to amengirgiaiocuments to add
orderor modify theconditions of the orderThe court shall hold ﬁ‘ﬁ%‘g?g;%‘aﬂo@”ﬁs State. Peterson, 2001 WI App 22847 Ws. 2d 873634
a hearing regarding a determinationder this subsection if the  Althoughthe information itself failed to contain §igfent detail to provide proper

defendanbr district attorney requests a hearing. noticeof a repeater allegation in compliance with stetute an@erard, a certified
: . copy of the defendarg’prior convictions, provided at a change of plea heacimgd
History: 1991 a. 2531993 a. 2132003 a. 332005 a. 389 the defect. State.wFields, 2001 WI App 297249 Ws. 2d 292638 N.W2d 897
01-1177
973.12 Sentence of a repeater or persistent repeater . An uncertified copy of a prior judgment of conviction may be used to prove-a con

; ; i victed defendans status as a habitual crimindlhe rules of evidence do not apply
(1) W.henevera persorchaged Wlth. a crlme will be a repgater C"’to documents déred during a circuit coud’presentence determination of whether
apersistent repeater unde989.62if convicted, any applicable aqualitying prior conviction exists. The state hias burden of proof and musferf
prior convictions may be alleged in the complaint, indictment oroof beyond a reasonable doubt of the conviction. St&awnders, 2002 WI 107,

! . . ; 5Wis. 2d 589649 N.W2d 263 01-0271
information or amendments so alleging at any time before or he admissibility of evidence proving prior convictions can be waived when the

arraignmentand before acceptance of guiga. The court may prosecutiorsubmits documentary evidence that on its facificient to show that

upon motion of the district attorneygrant a reasonable time tothezd,\?wggrggvg%sl mopselazter State vEdwards, 2002 W1 App 6@51 Ws. 2d 651
|nvest_|gatepos,_5|ble prior conv_lctlons before accepting a plea. %In a cbmplaiht that in referring toredicate convictions described théeokes,
the prior convictions are admittéy the defendant or proved by statedthe correct county where the convictions occurred, and cited the case number

the state, he or she shall be subject to sentence unéld® €2 but misstated the date of the convictions by anig calendar dagthe misstatement
) : did not meaningfully change the basis on which the defendant entered a plea and pro
unlesshe or she establishes that he or she was pardonedvi&-ﬂi the required notice of the predicate convictions on which the repeater status was

groundsof innocence for any crimgecessary to constitute him Orbased. State vStynes, 2003 Wi 6262 Ws. 2d 335665 N.W2d 115, 02-1143

her a repeater or a persistent repeatén official report of the ~_ The States useof a Consolidated Court Automation Programs (CCAP) report as
F.B.I. or anyother governmental agency of the United States or Blamaesace wioa 0 i v e Doy 2t conviction. State
this or any other state shall be prima facie evidence of any eonvic T T

tion or sentence therein reported. Any sentence so reported sbaB.125 Notice of lifetime supervision for serious sex

be deemed prima facie to have been fully served in actual cenfindfenders. (1) Whenever a prosecutor decides to seek lifetime
mentor to have been served for such peddime as is shown supervisionunder s939.6150f a person chgedwith a serious

or is consistent with the report. The court shall take judicial notisexoffense specified in ©£39.615 (1) (b) 1 .the prosecutor shall,

of the statutes of the United States and foreigtes in determin atany time before or at arraignment and befareeptance of any
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plea,state in the complaint, indictment or information or amendiction occurred shall promptly forward the record of conviction
mentsto the complaint, indictment or information that the-prato the department of transportation:
secutionwill seek to have the person placed on lifetime supervi (1) A violation of 5.941.235

sion under s939.615 _ o _ (1m) A violation of s. 947.015 if the property involved is
(2) Whenevera prosecutor decides to seek lifetisupervi  ownedor leased by the state or any political subdivision of the
sion under s.939.6150f a person chged with a serious sex stateor if the property involved is a school premises, as defined
offensespecified in s939.615 (1) (b) 2.the prosecutor shall, atin s.948.61 (1) (c)
anytime before or at arraignment and before acceptance of any) A violation of s.948.605
plea,do all of the following: History: 2003 a. 200
(a) State ithe complaint, indictment or information or amend
mentsto the complaint, indictment or information that the-pro973.14 Sentence to house of correction. (1) In addition
secutionwill seek to have the person placed on lifetime supento the authority inss.302.18and303.18 prisoners sentenced to
sion under $939.615 acounty jail may be transferred by the stigdfa house of correc
(b) Allege in the complaint that the violatiavith which the tion without court approval.
personis chaged is a serious sexfefise under €£39.615 (1) (b) (2) Prisonersconfined inthe house of correction may be trans
becaus@ne of the purposes for the conduct constitutinyile-  ferred by the superintendent of the house of correction to the
tion was for the persos’sexual arousal or gratification. countyjail without court approval.

(3) Beforeaccepting a plea, the court mapon motion of the  (3) A prisoner sentenced to a county jail or the hoofse
district attorney grant a reasonable time to investigate whetheorrectionbeingheld in a county jail awaiting trial on another
lifetime supervision may be necessary for a defendawhether chargeshallbe deemed to be serving the county jail or house of
oneof the purposes for the conduct constituting a violation wittbrrectionsentence and shall be given credit on the sentence as
which a defendanis chaged was for the defendasitsexual providedin s.302.430r303.19
arousalor gratification. History: 1977 c. 1261989 a. 31

History: 1997 a. 275
973.15 Sentence, terms, escapes. (1) Except as provided
973.13 Excessive sentence, errors cured. In anycase in s.973.032 all sentences to thei¥¢onsin state prisons sha#
wherethe court imposes a maximum penalty in excess of tHat one year or moreExcept as otherwise provided in this section,
authorizedby law such excesshall be void and the sentence shallll sentences commence at noon on the dageence, but time
be valid only to theextent of the maximum term authorized bywhich elapses after sentence while the convictéenofr is at
statuteand shall stand commuted without further proceedingslarge on bail shall not be computed as any part of the term of

This section caps the length of a sentence reduced thérghiydoes not address imprisonment,
otheraspects or conditions of sentencing. The sentencingmayrtesentence the S .
defendantf the new sentence is permitted by the.lzBtate vHolloway, 202 Ws. (2) (a) Except as provideth par (b), the court may impose
2d 694 551 N.W2d 841(Ct. App. 1996)95-2575 asmany sentences as there are convictions and may prowde that

This section commands that all sentences in excess of that authorized lty Iavanysuch sentence be concurrent with or consecmiwy other
declaredvoid, including the repeater portion of a sentence. Prior postconviction

motionsthat failed to challenge the validity of the sentence do not bar seeking reR@Ntencemposed at the same time or previously

from faulty repeater sentences. Statelowers221 Ws. 2d 20586 N.W2d 175(Ct. i i i
App. 1008) 073682 (b) The court may not impose a sentence to the intensive sanc

To allow theimposition of an unauthorized criminal penalty on the basis of waivdlONS program consecutive to any Ot_her sentence. The court may
ignoresthe dictate of this section to alleviate all maximum penalties imposed ot impose a sentence to the intengaactions program coneur

R e raped by lauState vHanson, 2001 W1 7G44 Ws. 20 405628 rentwith asentence imposing imprisonment, except that the court

Flowersholds that neitheEscalona-Naranjmor s. 974.06 (4) bar motions chal May impose a sentence to the program concurrent with an
lengingthe foundation for theonvictions sustaining the habitual criminal status thatmposedand stayed imprisonment sentence or wiffrison sen

areproperly brought under this section. Howetis section as pertains to sen  tancefor which the diender has been released on exteruﬂﬂmbr
tencinga repeat dénder applies only when the state fails to prove the prior cenvic

tion necessary to establish the habitual criminal status or wherettaity given is  ViSIOn or parole. The court may impose concurrent interssive

longerthan permitted by law for a repeat&tate vMikulance, 2006 WI App 69, ___ tions program sentences. The court may imposéntansive
Wis.2d ___713 N.w2d 160 05-1120 sanctionsprogram sentence concurrent to probation. The court
- may impose any sentence for an escpen a sentence to the
973.135 Courts to report convictions to the state intensivesanctions program concurrent with $entence to the
superintendent of public instruction. (1) In this section:  jniensivesanctions program.
(@) “Educational agency” has the meaning given ir15.31 (2m) (a) Definitions. In this subsection:
(1) (b} . . ) . 1. “Determinate sentence” means a bifurcated sentence
(b) “State superintendent” means the state superintendenfgfosedunder s973.010r a life sentence under which a person
public instruction. is eligible for release to extended supervision undéi738.014
(2) If acourt determines that a person convicted of a crinjeg) (a) 1.or 2.
specifiedin ch.948 includinga crime specified in £48.015 a 2. “Indeterminate sentence” means a sentence to ibeow

felony for whichthe maximum term of imprisonment is at least gj, state prisons other than one of the following:
yearsAth degree sexual assault undé¥4€).225 (3mpr a crime a A determinate sentence
in which the victim was a child, is employed by an educational ™ L ) .
agencythe clerk ofthe court in which such conviction occurred ~ b- A sentence undewhich the person is not eligible for
shall promptly forward to the state superintende record of eleaseon parole under £39.62 (2m) (cpr973.014 (1) (c)
conviction. 3. “Period of confinement in prison,” with respéctany sen

(3) If a conviction undesub. (2) is reversed, set aside orl€nceto the Wsconsin state prisons, means any time during which

vacatedthe clerk of the court shall promptly forward to the stat@Person is incarcerated under that sentence, including any exten
superintendena certificate stating that the conviction has beeHonsimposed under 802.11 (3), 302.113 (3) or302.114 (3)and

reversedset aside or vacated. any period of confinement in prison requiredite served under
History: 1991 a. 421995 a. 271997 a. 2735 s.302.1 (7) (am) 302.113 (9) (am) or 302.114 (9) (am)
(b) Determinate sentences imposed to run coreeurwith or
973.137 Courts to report convictions to the depart - consecutive to determinate sentences.If a court provides that

ment of transportation.  Upon conviction of gerson for any adeterminate sentence is to run concurrent with another determi
of the following ofenses, the clerk of theurt in which such cen natesentence, the person sentenced shall serve the periods of con
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finementin prison under the sentences concurrently antethes mitted beforeDecember 31, 1999, but confined in a federal-insti
of extended supervision under the sentences concurrently  tution or an institution in another state.

2. If a court provides that a determinate sentence is to run con (7) If a convicted dénder escapes, the time during which he
secutiveto another determinate sentence, the person sentengeshe is unlawfully at lgie after escape shall not be computed as
shall serve the periods of confinementprison under the sen serviceof the sentence.

tencesconsecutively and the terms of extended supervision under(8) (a) The sentencing court may stay execution of a sentence
the sentences consecutively and in the order in which the sefimprisonment or to the intensive sanctions program only:
tenceshave been pronounced. 1. For legal cause;

(c) Deyerminate sentences imposed to run commith or 2. Under s973.09 (1) (a)or
consecutiveo indeterminate sentences. If a court provides that 3. For not more than 60 davs
adeterminate sentence is to run concurrent with an indeterminate ™" ys. .
sentencethe person sentenced shall serve the period of cenfine (b) If @ court sentences a person undé78.03 (5) (b)this
mentin prison under the determinate sentence concurrent with BySectiorapplies only to the first period of imprisonment.

periodof confinement in prison under the indeterminate Sentenga erio5: = 36193 o 791608 &' 3001667 2 2005001 8 106 00

andthe term of extendesupervision under the determinate-sen judicial Council Note, 1981:Sub. (2) has been simplified to allow a coint,
tenceconcurrent with the parole portion of the indeterminate seimposinga criminal sentence, to order that it be concurrent with or consecudimg to
tence othersentence imposed at the same time or previoddhe prior statute, although
: lengthier andnorecomplicated, failed to achieve its apparent purpose of allowing
2. If a court provides that a determinate sentence is to run cesnsecutivesentencingn situations involving probation and parole revocations,

: : : pesetc. See Drinkwater Btate 59 Wis. 2d 60(1975); Guyton vState 59 Wis.
secutiveto an indeterminate sentence, the person sentenced 3(1975); Bruneau.State77 Ws. 2d 166(1977); Smith vState85 Ws. 2d

servethe period of confinemerim prison under the determinateesso(1978); and Donaldson tate 93 Ws. 2d 306(1980).
sentenceonsecutive to the period of confinemanprison under  Thisrevision allows sentencés be made consecutive to any previously or simul
the indeterminate sentence taneouslyimposed sentence, without regard to whether tlemdér is “then serving”
i ' . . such sentence, is subject to parole revocation proceedings, or has received a new sen
(d) Indeterminate sentences imposed to run coectimith or  tence between the time of an escape and a return to a state fabiityevised statute
consecutiveo determinatsentencesl. If a court provides that alsogoverns the sentencing of probationers by virtue o€tbss-references in ss.

. , : .  973.09(1) (a) and 973.10 (2) (a). [Bill 341-A]
anindeterminate sentence is to run concurrent with a determinatg,gicial Council Note, 1981:Sub. (8)has been added to specify the circumstances

sentencethe person sentenced shall serve the period of cenfimederwhichexecution of a sentence of imprisonment may be stayed(apesfer

H H i i eghe rule of Reinex.\State, 51 ig. 152 (1881) and ®@sétonv. State28 Ws. 2d
mentin prison under the indeterminate sentence concurrent V\qu(l%s), wherebgexecution can be stayed for “legal cause”, such as during the

the period Ofconﬁnemem in prisorj under Fhe determinate- SeBendencyof an appeal. Peib) cross—references the probation statute. (€% new
tenceand the parole portion of the indeterminate senteaneur It allows the court to delay the commencement of a sentence for up to 60 days. The

H i H isconsinsupreme court recently held that courts have no authority to stay execution
rent with the term of extended supervision required under tw&; sentence of imprisonment in the absence of such a stgtubergion or legal

determinatesentence. cause. State vBraun,100 Wis. 2d 77(1981). [Bill 736-A]
2. If a court provides that an indeterminate sentence is to n#Hnders. 973.15 (2) and (3), a court may imposetence consecutive to an out—

- - of—-statesentence. State Yoy, 125 Wis. 2d 216371 N.W2d 386(Ct. App. 1985).
consecutiveo a determinate sentence, the person sentshedid A sentencingourt has authority to stay a sentence and order it be served eonsecu

servethe period Of Conﬁnement. in prison l;mde': mterminate tive to a ss. 345.47 and 973.07 commitment for failure to pay a fine and penalty
sentenceonsecutive to the period of confinemamnprison under assessmentState vStrohbeen]47Wis. 2d 566433 N.W2d 288(Ct. App. 1988).

i An adult sentence cannot run consecutive to a juvenile disposition. .Staeds,
the determmat? sgntenge ) ) 173 Wis. 2d 129496 N.W2d 144(Ct. App. 1992).
) (e) Revocation mm;”t'ple sentence casel.a person is SEfV  Thesentence of a defendant convicted of committing a crime while committed
ing concurrent determinate sentences and extended supervisiondsra prior not guilty by reason of mental incompetence commitment under s.

H B : . H 71.17maynot be served concurrent with the commitment. StaBzwiczewski,
revokedin each case, or if a person is serving a determinate sgiy. oY 1561 N.W2d 781(Ct. App. 1997)96-1323

tence concurren_t _With an indeterminate sentence and bot court may not order a prison sentence consecutive to an s. 971.17 commitment.
extendedsupervisionand parole are revoked, the person shallsentence can only be imposed concurrent or consetuitivether sentence. State

i ; i i iray- Harr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997)96-2815
Concurrentlyseweany perlods of confinement in prison reqUIred The power under sub. (2) to impose consecutive sentencesalogisint authority

underthose sentences undeB82.11 (7) (am)302.113 (9) (@M)  toimpose a sentence to be served consecutively to jail time being served as a condi
or302.114 (9) (am) tion of probation. State Wlaron,214 Wis. 2d 384571 N.W2d 454(Ct. App. 1997),
. . . 97-0790
(3) Courts may Impose sentences to be servethwie or in ‘A commitment under s. 971.17 is legal cause under s. 973.15 (8) to stay-the sen
partconcurrently with a sentence being served or to be servedeiveof a defendant who commits a crime while servingettramitment. Whether

i it It i it It to stay the sentence while the commitment isfiecéor to begin the sentence imme
afederal institution or an institution of another state. diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d

(4) Whena court orders a sentence to thisdnsin state prs 495 574 N.w2d 660(1998),96-1323

onsto be served in whole or in part concurrently witseatence Sub. (2) authorizes a trial court to impose a sentence consecutive to a previously
imposedsentence upon revocation of parole on that sentence. Prior revocation of

beingserved or to be served in a federal institution or an institutighfoleon the earlier sentencenot required before a consecutive sentence may be

of another state: issued. State vCole, 2000 WI App 5233 Ws. 2d 577608 N.W2d 43298-3336

. L. Thata sentence begins at noon under subwék)not relevant to a double jeopardy
(@) The court shall Qrder_ the depal’tme_ﬂt to 'mmed|mm analysisin regard to a sentence pronounced in the morning and then corrected and
the appropriate authorities in the jurisdiction where the priof selngthenedhe same afternoon before the judgment was entered into the record. State
tenceis to be served that the convictetkofieris presently avail V- Burt, 2000 Wi App 126237 Ws. 2d 610614 N.W2d 42 99-1209

. i Doublejeopardy prevents a court that, under a mistaken view of thetaared
ableto commence or resume serving that sentence; and avalid concurrent sentené®m 3 months later revising the sentence to be a consecu

(b) The trial and commitment records required und@73.08 ~ five sentence. State Willett, 2000 Wi App 212238 Ws. 2d 621618 N.W2d 881
shallbe del'Ver?d |mmed|ate|¥ to the warden or SUpe.‘“ntendem Ovvr_\enapplicab!e,_sub. (5) dictates giving sentencing credit for the duration-of cus
the Wisconsin institution designated as the reception centertddy in the other jurisdictionHere, the applicability of s. 973.10 (2) (b) or 973.155

i ; i renot dispositive. Whether the petitioner entea&tisconsin prison before start
receivethe convicted dénder when he or she becomes a"a"abr#; his federal sentences, or whether his federal sentences were in connection with

to Wisconsin authorities. the course of conduct for which sentence was imposed was not the correct test. The

i i i question to be answered was whether the petitioner fell withiartigtof sub. (5).
_(5) A convicted dfender who is madavailable to another &5 s " 5606 Wi App 41289 Ws. 2d 823711 N.W.2d 708 05-0361
]urISC_iICtIO_n under_ ch976_or In any Other_lanm manner shall t_)e Overcrowdingdoes not constitute legal cause under sub. (8Y @Atty. Gen.165
creditedwith service of his or her 1&tonsin sentence or commit

mentunder the terms of 873.155for the duration of custody in 973,155 Sentence credit. (1) (a) A convicted dénder

the other jurisdiction. shallbe given credit toward the service of his or her sentence for
(6) Sections302.11and304.06are applicable to an inmateall days spent in custody in connection with the course of conduct

servinga sentence to thei¥¢onsin state prisons for a crime comfor which sentence wasnposed. As used in this subsection,
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“actual days spent in custody” includes, without limitatibp Creditunder this section is given on a day-to—day basis, which is not to be duplica

enumeration,confinementrelated to an énse for which the g‘@gﬂgg'ﬁg’,&g&‘gg&g@%ﬁ“e consecutive sentence. Steticherl44 Ws.

offenderis ultimately sentenced, or for anther sentence arising A defendant is neentitled to credit against a sentence for time spent under home

out of the same course of conduct, which occurs: detention. State vPettis 149 Ws. 2d 207441 N.W2d 247(Ct. App. 1989). See also
. . " . Statev. Swadley190 Wis. 2d 139526 N.W2d 778(Ct. App. 1994).
1. While the dfender is awaiting trial; A defendant is entitleth credit against a sentence for the period during which he
2. While the diender is being tried; and wasdenied admission to a county jail due to overcrowding, but, the defendant is not
. . L . L. entitledto credit for time as of the date he was to have reported to jail to serve-the sen
3. While the ofender is awaiting imposition of sentence aftéfence. State vRiske,152 Ws. 2d 260448 N.W2d 260(Ct. App. 1989).
trial. Presentenceredit must be applied to each of the concurrent terms to which the
(b) The categories in pda) and sub(lm) include custody of cliggegr;c.ianis sentenced. StateWard,153 Ws. 2d 743452 N.W2d 158(Ct. App.
the convicted dfender which is in wholer in part the result of a  outof state presentence confinement witite defendant was on parole fronisw
probation,extended supervision or parole hold und&02.113 consinmay not be credited against subsequent reconfinementsitomgin for a

(8m), 302.114 (8m) 304.06 (3)0r973.10 (2)placed upon the per paroleviolation. State vRohl,160 Ws. 2d 325466 N.W2d 208(Ct. App. 1991).
Y P hena waiver of juvenile jurisdiction is granted, secjureenile detention time
son for the same course of conduct as that resulting in the new ¢ igible for credit consideration under this section as if it were jail time, retroactive

viction. to the date of the filing of the juvenile petition. StatBaker 179 Ws. 2d 655508
(Im) A convicted ofender shall be given credit toward the\VV:2440 (Ct. App. 1993).

. . . The definition of “custody” in s. 946.42 (1) (a) is used to determihether a per
serviceof his or her sentence fall days spent in custody as parton is in custody for sentence credit purposes. Staevelin204 Ws. 2d 127554

of a substance abuse treatmpragram that meets the require N.W.2d521(Ct. App. 1996)96-0729

i T iusti A person confined on a probation revocation or change in intensive sanctions due
mentsof s.16.964 (12) (q)as determined by thefinke of Justice to an arrest for a subsequent crime is not entitled to credit under sub. (1) against the

assistanceinder s16.964 (12) (ifor any ofense arising out of the sentencéor the subsequent crime although the confinement was triggered by -the sub
courseof conduct that led to the perssiglacement in that pro sequentrime. State vAbbott,207 Ws. 2d 624558 N.W2d 927(Ct. App.1996),
96-2051
gram. . .
. L. ub.(1) (a) provides sentence credit only for custody connected to thgestiar
(2) After the imposition of sentence, the court shall make amfichthe custody resulted from.irfie served as the result of a bail jumping gkar

entera specific finding of the number of days for whi#ntence wasnot credited against a sentence for sexual assault, althougiltbendition vie

creditis to be granted, which finding shall be included in the-judé‘jfgd((‘é‘fig‘pfhfgﬁ%@_affgz't case. St#leiersdor208 Ws. 2d 492561 N.W2d

ment of convictio_n. In the case Obvocatior! of proba_tion_, Whena defendant is unable to satisfy cash-bail requirements on 2 or more unre
extendedsupervision or parole, thidepartment, if the hearing is latedchages, the defendant is entitled to sentence credit on botpeshaowever

i ivisi i i e defendant is committed following a finding of not guilty by reason of mental
walved_,o_r the.dIVIS.Ion of hearings an.d appeals in the departméf ‘ecton onechage, there will be no sentence credit from the commitment against
of administration, in thease of a hearing, shall make such a-fing, sentence upon conviction on another of theg#mas the confinement after the
ing, which shall be included in the revocation order commitmentis solely the result of the commitment. Statelar; 211 Wis. 2d 584

. X . 568N.W.2d 307(Ct. App. 1997)96-2815
(3) Thecredit provided in sul{1) or (1m) shall be computed ™ an 18-yearold on juvenile aftercare parole who was returned to juvenile detention
asif the convicted denderhad served such time in the institutiorpecausehe I;_1a_rtﬂlefwas revoked pe(?dlfng ?]ent_encmg after plead_llngdgwlty_to an adult
; crimewas eligible for sentence credit for the time spent in juvenile detention prior to
to which he or she has been sentenced. sentencing, State vThompson225 Ws. 2d 578593 N.W2d 875(Ct. App. 1999),
(4) The credit provided in sulfl) shall include earned good 97-3245

time for those inmates subject td362.43 303.07 (3)or 303.19 Whena sentence has been withheld and probation imposed, sub. (2) gives the court

. 4 . xclusiveauthority to determine sentence credit in imposing a postprobatien sen
(3) serving sentences of one year or less and confined in a COlﬂélgMe. A person subject to electronic monitoring, but not locked in the home at night,

jail, house of correction or county reforestation camp. wasnot in custody and not entitled to sentence cr&fite vOlson,226 Ws. 2d 457
. . . . 595N.W.2d 460(Ct. App. 1999)98-1450
(5) If this section has not been applied at sentencing to anourseof conduct” in sub. (1) (a) means the spediticfor which the defendant
personwho is in custody or to any person who is on probaﬂojrs,sentedr;cexti Asfsut(_:h. delfenc:jant wasdnot em{tled to sentmredit on allater
i it posedsentence for time already served on sentences arisin me criminal
extendedsuperwspnor pa!mle’ the.persoln may petltlon th%zisodebutdifferent criminal acts. State Tuescher226 Ws. 2d 465595 N.W2d
departmento be given credit under this sectiddpon proper ver  443(Ct. App. 1999)98-2564

ification of the facts alleged in the petition, this section shall bePretrialconfinement on a dismissed cparhat is read in at sentencing relates to

; ; : offense for which the éénder is ultimately sentenced, entitlitiee ofender to
appliedretroactively to the person. If the department is unable 3970t o State vFloyd, 2000 WI 14332 Ws. 2d 767 eogg?u.wzd 155

determinewhether credit should be given, or otherwise refusesd®-2062

awardretroactive credit, the person may petition the sentencingror sentence credit purposes, afentlers status constitutes custody whenever the

: ; ; f nderis subject to an escape ofp@rfor leaving that status. StateMagnuson,
courtfor relief. This subsection applies to any person, regardlgggow; 19, 233 Ws. 2d 40606 N.W2d 536 98-1105
of the date he or she was sentenced. Boettcherbars a claim for dual credit when the defendant has already received the

: ; : ecreditagainst a prior sentence that the defendant has already served.. State v
(6) A defendant aggrieved by a determination by a court un@éﬁ(sonZOOg Wi Appp41233 WS 5d 231607 NW2d 338 Soctie)

this section may appeal in accordance witB39.30 In a multiple count conviction, whemme sentence is imposed and another stayed,
History: 1977 c. 3531979 c. 1541983 a. 377528 1987 a403s.256, 1989 a.  applicablesentence credit must be applied to the first imposed sentence, .State v
31,107 1997 a. 2832001 a. 1092005 a. 25 Wolfe, 2001 WI App 66242 Wis. 2d 426625 N.W2d 655 00-1466
Cross Refeence: See also DOC 302.28Wis. adm. code. Sentenceredit is not to be granted for time spent on electronic monitoring. State

Thetrial court did not abuse its discretion duriegentencing when it refused to €X "€l- OSSimpson vSchwarz, 2002 WI App 250 Ws. 2d 214640 N.w2d 527

give the defendant credit for time served on an unrelated conviction that was voia%]dﬁ'\

Statev. Allison, 99 Wis. 2d 391298 N.Ww2d 286(Ct. App. 1980). person who was unable to seavsentence upon being informed by the jailer that

A . . - . thejail was overcrowded and that he shodtlirn at a later date was absent from the
This sectiorgrants credit for each day in custody regardless of the basis for cog through no fault of his own and entitled to sentegreslit for the period between

finementas long as it is connected to thfene for which sentence is imposed. Statghenhe first reportedo the jail and when he later was admitted. StaRentici
v. Gilbert, 115 Ws. 2d 371340 N.W2d 511 (1983). , 2002WI1 App 77,251 Ws. 2d 436643 N.W2d 180 01-1703
Whenthe intended sentence was valid, but the judge did not follow the procedurepetentionat the Visconsin Resource Center while awaiting evaluadiahtrial on
underthis section, the appropriate remedy was to modify the sentence to conforgletition for commitment as a sexually violent person under Chapter 980 satisfies
to the requirements of this section. Staté/alker, 117 Ws. 2d 579345 N.W2d 413 peitherthe “in custody” nor “in connection with” requirements of this section. The
(1984). detentiondoes not qualify for sentence credit under this section. ThorSmhwarz,
“Custody” must result from the occurrence of a legal evert¢ess, or authority 2004WI 96,274 Ws. 2d 1 681 N.W2d 914 02-3380
thatoccasions, ois related to, confinement on a ayifor which the accused is ulti An offender who has had extended supervision revoked is entitisehtence
matelysentenced. StateDemars119Wis. 2d 19349 N.W2d 708(Ct. App. 1984).  crediton any new chaes until therial court resentences him or her for the available
Whenan ofendercommitted robbery and 24 hours later fled from divef the ~ remainingterm of extended supervision. A reconfinement hedsiegsentencing,
offenderwas not entitled to credit toward the robbery sentence for time served undedthe revocation is not. The defendant was entitled to sentence credit on the new
the sentence for fleeing anfier. State vGavigan 122 Ws. 2d 389362 N.w2d  chargefrom thedate of his arrest until the day of sentencing on botlgebdrecause
162 (Ct. App. 1984). while his extended supervision was revoked, his resentencing had not yet occurred.
Whena probationer is arrested for a 2nd crime and consequently begins ser\%?"j"- Presley2006 W1 App 82, __ W.2d ___715 N.w2d 71305-0359
time for the first crimeno credit toward the 2nd sentence is required for time servedJail credit may not be granted if it is not provided for by statéfeAtty. Gen. 102
underthe first sentence. StateBeets]124 Ws. 2d 372369 N.W2d 382(1985). SentenceCredit: More Than Just Math. White.i$MLaw Oct. 1991.
No credit was due for time spent in a drug treatment facility as a condition of proba
tion when the defendant was not in actual “custadsfie facility within the meaning + f ; ;
of this section and s. 946.42. Stat€ubb,135 Ws. 2d 181400 N.W2d 9(Ct. App. . 73-16  Time out. If an order or judgment releasing a prisoner
1986). on habeas corpus is reversed, the time dusihigh the prisoner
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wasat liberty thereunder shall not be counted as part of the pris®@3.19 Motion to modify sentence. (1) (a) A persorsen

er'sterm. tencedto imprisonment or the intensive sanctions program or
History: 1993 a. 486 orderedto pay a fine who has not requested the preparation ef tran
scriptsunder s809.30 (2)may, within 90 days after the sentence
973.17 Judgment against a corporation or limited or order is entered, move the courtodify the sentence or the

Iiability_ company . (1_) I_f a corporation or limited liability com amount of the fine.
panyfails to appear within the time required by the summons, the(b) A person who has requested transcripts un@g930 (2)

defaultof such corporation or limited liabilitgompany may be 4y move for modification of a sentence or fimeder s809.30
recordedand the chaje against it taken as true, and judgmer&) ().

shallbe rendered accordingly (2) Within 90 days after a motiaamder sub(1) (a)is filed, the

’ é2|) Upon default of the d*?f?”da_mgfpf’fa“?” ﬁr limited .\t shall enter an order either determining the motion or extend
lability company or upon conviction, judgment for the amount @1, the time for doing so by not more than 90 days for cause.

thefine shall be entered. o . .
. . . _ N (3) If an order determining a motion under s(i. (a)is not
(3) A judgment against a corporation or “m't?d “.ab'l'ty.Comenteredtimely under sub(2), the motion shall be considered
par_lyshgll be collected in the same manner as in civil actions.yenjedand the clerk of the court shall immediately enter an order
History: 1993 a. 12. denyingthe motion.

973.176 Notice of restrictions. (1) FIREARM Possession.  (4) An appeal from an order determiningnation under sub.
Whenevera court imposes a sentenmeplaces a defendant on(1) (&) is governed by the procedure for civil appeals.
probationregarding a felony conviction, the court shall inform the (5) By filing a motion under sul§l) (a)the defendant waives
defendanbf the requirements and penalties und&44.29 his or her right to filean appeal or postconviction motion under s.

(2) VoTinG. Whenever a couitnposes a sentence or place§09-30(2).

a defendant on prObation for a conviction that disqualiﬁes the?ﬂ% C?)La%cﬁtl.\lootgjelggi'ﬁsi.szsiﬁi\érgligﬁr?gr?(?eldaésggn expeditious alterna
defendanfrom voting under £5.03 (1) (b) the court shall inform tive to the procedure préscribed in s. 809.30 (2) when the only clajpo$eronvie

thedefendant in writing that he or she may not vote in any electimn relief relates to the severity of the sentence. It is not intended to alter the-substan
until his or her civil rights are restored. The court shall use tHye grounds for such reliednd it restores the time limits governing such motions
form designed by the department of corrections undg@k03 Prior 10 the 1978 revision ofthe appellate rules.

- . This section will probably be most frequently usrduilty plea cases, although
(3a)to inform the defendanénd the defendant and a witness shajlis not limited to such cases. Howentthe defendant intends to withdraw a guilty

signthe form. plea or file other postconviction motions, s. 809.30 (2) or 974.06 provides the appro

3) C Wh priateprocedure. Motions under this section should usually be filed by trial counsel
(3) CHILD SEXOFFENDERWORKING WITH CHILDREN. ENEVer yithoutthe need for transcripts or for appointment oppeliate public defender

a court imposes a sentence or places a defendant on probatiaefendant must elect between the remedies provided by this seutien809.30

regardinga convictionunder s940.22 (2)0,- 940.225 (2) (c))r (2). Filing a motion under this section waives relief under s. 809.30 (2). Hawever
: ; defendant who has filed a notice of intent to pupasgconvictiorrelief under s.

. oL, N - a
(cm), if the victim is under 18 years of age at the time of t%9.30(2) (b) may invoke this remedy at any time before transcripts are ordered
offense,or a conviction under £48.02 (1)or (2), 948.025 (1) unders. 809.30 (2). If transcripts are required for prosecution of a motion under sub.

948.05(1) or (1m), 948.06 948.07 (1) (2), (3), or (4), 948.075 (1) (a), they should be sought un&€R 71.032). _
or 948.085 the court shall inform the defendant of the requirg ?ggis(?) doesnot expand the scope of appellate revigke Order dective July
mentsand penalties under $48.13 Thetr

h Thetrial courts increase of the defendansentence based solely on “reflection”
History: 2003 a. 125s.2, 3, 5; 2005 a. 277451 did not constitute a valid basis for modification of a sentence. There was no “new
Failureto give the warning under this section does not prevent a conwictéer  factor” justifying a more severe sentence, a prerequisite for sentence reevaluation.

5.941.29. State.\Phillips,172 Ws. 2d 391493 N.W2d 270(Ct. App. 1992). Scottv. Statef4 Wis. 2d 54218 N.W2d 350(1974).
A reduction in the maximum statutory penalty for dierude is not a “new factor”
i i i justifying a postconviction motion to modify the sentence. Stakéegwood, 113
9173il8th' Notlctg of“nghzs to gp;peal all'ncérgpires?ntaglorl; A Wis. 2d 544 335 N.W2d 399(1983).
( ) n '$ Sec |on,_ pos_conwc Ion relieand “sentencing: have Thereare two alternative means to seek modification of a sentence; proceeding
the meanings ascribed in809.30 (1) undersub. (1) (a) or (b). Under eith@motion must be first made in the trial court.

(2) Thetrial judge shall personalipform the defendant at the Stg[g\lgaﬁi(lji?gt?::#ei/ln\gtsﬁj ?:oenZ?:;ic!\l é\gzq‘n?v&&ggg"??(.)rlﬁjr?éses of modifying
time Qf sentencing ofthe right to seek postconviction I’(_3|Ief andanalready imposedentence. State Kluck, 210 Ws. 2d 1563 N.W2d 468(1997),
if indigent, the right to the assistance of the state public defender2238

(3) Before adjourning the sentencing proceeding, the judgeA Mew factor” justifying sentence modification is a fact that is highly relevant but
hall di he defend d defend ial t T gwt known by the judge at the time of sentencing because it did not exist or was
shall direct the defendant and defendarttial counseto sign @& nknowinglyoverlooked. The nefactor must operate to frustrate the sentencing

form to be entered in the recoiiddicating that the lawyer has court'soriginal intent. State.Johnson210 Ws. 2d 196565 N.W2d 191(Ct. App.

counseledhe defendant regarding the decision to seek postcéﬁig'e%g;éggg sentence may be modified if there is some “new facRwst-sen
viction relief, and that the defendant understands that a r']’m(:Efencingconduct does not constituaenew factor State vScaccio, 2000 W1 App 265,

intentto pursue postconviction relief must be filed in the trial couzaowis. 2d 95622 N.w2d 449 99-3101
within 20 days after sentencing for that right to be preserved. A defendant subject to a post—probation revocation sentence cannot use s. 809. 30

. . andsub. (1) (b) to raise issues that go the original judgment, but the defendant may
(4) Thejudge shall direct the defendantounsel to confer take a direct appeal from a subsequent judgment in order to fully litigate issues ini

with the defendant before signing the form, during the proceedii#y r?NIsgg % éhgegresfgiencing- Stat8aaccio, 2000 WI App 26840Wis. 2d 95

or as soon thereafter as practlcable, and may make approp_ derthe facts of the case, information presented to the court that had a direct bear

ordersto allow the defendant to confer with counsel before beifig on the length of the sentence that proved to be incorrect was a “new factor” war

transferredo the state prison. The defendant shall be given a cagyting sentence modification. StatéNerton, 2001 WI App 245,48 Ws. 2d162,

of the form 35N.W.2d 656 00-3538

' ) o ) A circuit court has the inherent power to modify a previously imposed sentence
(5) If the defendant desires to pursue postconviction rédief, afterthe sentence has commenced, butay not reduce a sentence merely upon
defendant'drial counsel shall file thaotice required by 809.30 reflectionor second thoughts. A court may do so on the basis of new factors or when
’ it concludes its original sentence was unduly harsbnconscionable. A cowst’

(2) (b) alteredview of facts known to the court at sentencing, or a reweighing of their signifi
History: Sup. Ct. Orderl23 Ws. 2d xi (1985). cancedoes not constitute a new factor for sentencing purposes but is mere reflection
Judicial Council Note, 1984:Sub. (2) is similar to prior s. 809.30 (1) (b). Subsor second thoughtsState vGrindemann, 2002 WI App 10855 Ws. 2d 632648

(3) and (4) codify State.\Argiz, 101 Ws. 2d 546305 N.W2d 124(1981). Sub. (5) N.W.2d507, 01-0542

codifies trial counseB continuing duty to provide representation until appellate A circuit court should proceed in a fashion similar to that outlined in s. 974.06 (3)

counselis retained or appointed. WhitmoreState 56 Ws. 2d706 203 NW 2d 56 whenit receives a motionequesting sentence modification. Stat&sndemann,

(1973).[Re order dective July 1, 1985] 2002WI App 106,255 Ws. 2d 632648 N.W2d 507 01-0542
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A defendant can seek sentence modification in two ways: 1) moving for medifica (c) Upon receipt of petition filed under pafa), the sentenc

tion as a matter of right undthis section, to assert an erroneous exercise of discreti i i
basedon excessiveness, undue harshness, or unconscionabiijynoving for dis ﬂl,?g COL!I’I may deny the petltmr ho.".j the petltlon for fur,ther cg)n
cretionaryreview invoking the inherent power of the circuit court, whagiplies ~ Sideration. If the couttoldsthe petition for further consideration,
only if a new factor justifying sentence modification exists, in which case, the-timefhe court shall notify the district attorney of the inmatmetition
i f thi i i licable. 2002 WI App 27 P . . A )

e N o Bon G aadP icable. Staoll, 200 PP 273 |t the district attorney objects to adjustment of the inraateh

A mental health professional who conducted a psychological assessment téacewithin 45 days of receiving notification under this para
defendantonvicted of sexual assault, which was incorporattgthe presentence graph the court shall deny the inmaiepetition
investigationreport and admitted into evidence at the sentencing hehad@ con ! . i ' . .
flifc; of interest due tfo the factAft;}at s?]e haddy;eated thfe r\1/ictim in the cgiéﬁTh; conflict(d) If the sentence for which the inmate seeks adjustment is for
of interest is a new factor justifying the modification of the sentence. ord,
2003WI App 138,265 Ws. 2d 886667 N.W2d 370 02-0544 an offense under s940.225 (2)or (3), 948.02 (2) 948.08 or

Theadoption of Tuth-in-Sentencing, s. 973.01, did ndeat existing “new fac  948.085 andthe district attorney does not object to the petition

tor” jurisprudence. State €rochiere, 2004 W1 7873 Ws. 2d 57681 N.w2d 524 within 10 days of receiving notice under ({a}, the district attor

02-1809 4 . )
A change in the classification of a crime unttexr2001 Act 109evisions to the nEySha” nOtIfy the victim, as defined undet9§0.02 (4) of the

sentencingaws was not a new factor for sentence modification purposes. Statéwnate’Spetition. The n_OtiCG to the \_/i_Ctim shall indUMﬁ)”ﬂ&
Longmire,2004 WI App 90272 Wis. 2d 759681 N.W2d 35403-0300 Affirmed.  tion on the sentence adjustment petition process under this subsec
Statev. Trujillo, 2005 WI 45,279 Wis. 2d 712694 N.W2d 933 03-1463 n includinginformation on how to object to the inma;tq-‘iet@

The existence of a new factor does not automatically entitle the defendant to re}@f% o . : X
Thequestion of whether the sentence warrants modification is left to the discreté@. If the victim objects to adjustment of the inmatsentence

of the circuitcourt. State VTrujillo, 2005 W1 45,279 Ws. 2d 712694 N.w2d 933 within 45 days of the date on which tHistrict attorney received

03-1463 . . "
A new factor refers to a faor set of facts highly relevant to the imposition of—senn?\ltg:TeElfmgerdpar(:)’ the (;rourtdsbha“ denyftLlezlgor;qujetlfIOUi
tence but not known to the trial judge at the time of original sentencisgeduction : Par (d) isshown as affected by two acts of the Isgonsin legisia

in the maximum penalty after sentencing is not highlgvant to the imposition of {Ureé and as merged by theevisor under s. 13.93 (2) (c).

sentencand does not constitute a new factBtate vTrujillo, 2005 W1 45,279 Ws. (e) Notwithstanding the confidentiality of victimmddress
2d 712,694 N.W2d 933 03-1463 . ) > ctin
A defendang substantial and important assistance to law enforcement after swormatlonomamed under 802.113 (99) (9) 3.a district attor

tencingmay constitute a new factor that the trial court can take into consideratiB@y Who is required to send notice to a victim under @@may

whendeciding whether modification of a sentence is warranted. Staddw Doe, obtain from the clerk of the circuit court victim addregerma
2005WI App 68,280 Wis. 2d 731697 N.W2d 101 04-0773 . L .
When resentencing based upon a new fadtez courts rationale must clearly 0N that the victim provided to the clerk undeB82.11.3 (99) (g)

reflectthe high relevance of the new fact@ihere must bsome connection between 3.

thefactor and the sentencing; something that strikes at the very purpose for-the sen - : P
tenceselected by the trial court. The trial court cannot reduce or increastemce (f) If the sentencing court receives no objection to sentence

uponits reflection that the sentence imposed was harsh or inadequate. Btager ~ adjustmentrom the district attorney under pée) or the victim

2005WI1 App 95,281 Ws. 2d 81, 698 N.W2d 83704-0843 under par(d) and the court determines that sentence adjustment
The circuit cours authority to review its decision to determine whether the sen

tenceit imposed is unduly harsh does not include the authorityctoce a sentence IS iN the_ public interest, the court may ade_St the inr_Baiehtence
basedon events that occurred after sentencing. In deciding whether a senten@gprovided under pafg). The court shall include in the record

unduly harsh, the circuit coug’inquiry is confined to whethérerroneously exer i i i
cisedits sentencing discretion based on the information it had at the time of sente\-’rYytten reasons for angentence adjustment granted under this

ing. A circuit courts authority to modify a sentence based on events that occur@dbsection.

after sentencing is defined by new factor jurisprudence. Because sexual assault i 1 i
prisonis not a new factor under the case, v circuit court in this case correctly r(g) Except as prowded under ), Fhe Only Se.ntence adJUSt .
decidecthat it did not have the authority to modify the sentence based on the ass&0@Ntsthat a court may make under this subsection are as follows:

Statev. Klubertanz, 2006 W1 App 71, ___iv2d __ 713 N.W2d 116, 05-1256 ; ; ; - ; ;
Whena defendant seeks modification of semtence imposed at resentencing, this 1 If the inmate is serving the t‘?rm of Confmemen.t In prlso_n

sectionand 809.30 (2) requitie defendant to file a postconviction motion with thePOrtion of thesentence, a reduction in the term of confinement in

circuit court before taking an appeal. These rules on sentence modifiappyn risonby the amount of time remainiigthe term of confinement

eventhoughthe sentence imposed at resentencing is identical to a previous sentg&t f ;

Therules apply regardless of whether a defendant challenges the original sent 3?”59” _portlon Of_ the sentence, less up to 30 day_s’ and a corre

asentence after revocation, or the sentence imposed at resentencing. Viétikery - spondingincrease in the term of extended supervision.

2006W1 82, Ws.2d 715 N.W2d 713042820 2. If the inmate is confined in prison upon revocation of
extendedsupervision, a reduction in the amount of time remaining
iFg the period of confinement in prison imposed upon revocation,

ssup to 30 days, and a corresponding increase in the term of
extendedsupervision.

973.195 Sentence adjustment. (1g) DeriniTION. In this
section,“applicable percentage” means 85% for a Class C to E f
ony and 75% for a Class F to | felany

(1r) CONFINEMENT IN PRISON. (@) An inmate whas serving a (h) 1. If the court adjusts a sentence under(gpon the basis
sentencemposed under €73.01for a crime other than a ClassOf a change in law or procedure as provided undef and
B felony may petition the sentenciogurt to adjust the sentence, 9 P P et

; : : tal sentence length of the adjusted senté&ngeeater than
if the inmate has served at least the applicable percentage oﬁl éo ;
termof confinement irprison portion of the sentence. If an inmat @ maximum sentence length that thdeafler couldhave

is subject to mor¢han one sentence imposed under this sectic{ﬁr?e'vﬁd'f. the change in I.aw“or procedugadhbeen appllcablg
the sentences shalie treated individually for purposes of sen\VI'enthe inmate was originally sentenced, the court may reduce
tenceadjustment under this subsection thelength of the term of extended supervision so that the total sen

b) Anv of the following i dqf - d tencelength doesot exceed the maximum sentence length that
(b) Any of the following is a ground for a petition under. patq offender could have received if the change in law or procedure
' hadbeen applicable when the inmate was originally sentenced.

2. If the court adjusts a sentence under(gguwon the basis of

(a)
1. The inmates conduct, dbrts at and progress in rehabilita
tion, or participatiorand progress in education, treatment, or Othﬁrchange in law or procedure as provided undefiped. andthe

correctlonalprograms since he or she was sentenceq. adjustedterm of extended supervisias greater than the maxi
3. Achange in lavor procedure related to sentencing or feVanum term of extended supervision that théentler coulchave
cationof extended supervisionfettive after the inmate was sen receijvedif the change in law or proceduhad been applicable
tencedthat would haveesulted in a shorter term of confinemenfyhenthe inmate was originally sentenced, the court may reduce
in prison or if the inmate was returned to prison upon revocatiqfe |engthof the term of extended supervision so that the term of
of extended supervision, a shorter period of confinement in pris&ftendedsupervision does not exceed the maximum term of
upon revocation, ifthe change had been applicable when thgendedsupervision that the feinder could have received if the
inmatewas sentenced. _ change in law oprocedure had been applicable when the inmate
4, The inmate is subjec_:t to a sentence of_ confinementwasoriginally sentenced.
anotherstate or the inmate is in the United States illegallyraag (i) An inmate may submit only one petition under this subsec

be deported. . . o . _ tion for each sentence imposed unde%3.01
5. Sentence adjustment is otherwise in the interests of justiceistory: 2001 a. 1092005 a. 253277 s. 13.93 (2) (c).
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t Thisiecti?ﬁ isI aemeld%{ thatt provitdes _thg procedurée ,forjudigial re\;iew of ea setn (b) Pay an amount equal to the cost of necessary physical and
encewhen the law relating to sentencioanges and is an adequate remedy ; ot
addresghe circumstances resulting from the reductiopenalties under th2001 ?)ccupatlonatherapy and rehabilitation.
7Aft2 1554{?1”\%%5 gtg 3%63 Stleggeancing laws. Staférujillo, 2005 WI 45,279 Wis. 2d (c) Reimburse the injured person for income lost as a result of
Sub.(1g)sets forth the “applicable percentage” of the term of irgtafinement acrime Conslld,emd at Sent?ncmg' .
aperson must serve before being eligible for sentence adjusitilizinig the felony (d) If the injured persos’sole employment at the time of the
classification scheme adopted2@01 Act 109nd does not indicate how to calculatejni i i beﬁ’
the “applicablepercentage” for a sentence under the scheme adop@a¥iAct 283 Iﬂjl%lf[’y. was performlnrg]ame C(ijutI.eS ofa hom.emad e.lln r?mount
This problem is remedied by applying the Act 109 felatgssification under s. Sufficientto ensure t e duties are continued until the person
939.50to persons sentenced under Act 283 for the limited purpose of determiningiteeable to resume performance of the duties.
applicablepercentage of a terof initial confinement in a petition for sentence adjust . . . .
ment. State vTucket 2005 Wi 46279 Ws. 2d 697694 N.W2d 926 03-1276 (4) If a crime considered at sentencing resuittedeath, the
Two concurring/dissenting opinions joined in by the same 4 justices, read tpgetiestitution order may also require that the defendant pay an
hold that, “shall” in the last sentence of sub. (1r) (c) is directbpreby giving a cir mountequal to the cost of necessary funeral and related services
cuit court discretion to accept or reject an objection from a district attorney on a pgl
tion for sentence adjustment under s. 973.195. The circuit court must exewtise itsunders.895.04 (5)

cretion by weighing the appropriate factors undeb. (1r) (b) 1. when the court i
reachests decision on sentence adjustment. StaBtenklyft, 2005 WI 71281 Wis. (4m) If the defendant violated 840.225 948.02 948.025

2d 484 697 N.W2d 452 03-1959 948.05 948.06 948.07 948.08 or948.085and sub(3) (a)does
not apply the restitution order may require that the defendant pay
973.20 Restitution. (1g) In this section: anamount, not to exceed $10,000, equal to the cost of necessary

(a) “Crime considered at sentencing’ means any crime fgrofessionalservices relating tgsychiatric and psychological
which the defendant was convicted and any read—in crime. careand treatment. The $10,000 limit under this subsection does
not apply to the amount of any restitution ordered under(&)b.

is dismissed apart of a plea agreement, that the defendant agrO(-[é 5) for the cost of necessary professional services relating to
to be considered by the court at the time of senteraridghat the % chiatricand psychologlcal'ca're and treatment. .

court considers at the time of sentencing the defendant for the(3) In any case, the restitution order may require that the
crime for which the defendant was convicted. defendantdo one or more of the following:

(1r) Whenimposing sentence or ordering probation for an (a) Pay 6}” speugl damages, but not general damages, supstan
crime, other than a crime involving conduct that constitute§atedby evidence in the record, which could be recovered in a
domesticabuse under §€13.12(1) (am)or 968.075 (1) (a)for civil action against the defendant for his or her conduct iodime
which the defendant was convicted, the court, in addition to afyssionof a crime considered at sentencing.
otherpenalty authorized by lawhall order the defendant to make (b) Payan amount equal to the income lost, and reasonable
full or partial restitution under this section to any victim of a crimgut—of—pockeexpensedncurred, by the person against whom a
consideredht sentencing oif the victim is deceased, to his or hercrime considered at sentencimgis committed resulting from the
estateunless the court finds substantial reason not to do so ditidg of chages or cooperating in the investigation and prosecu
stateshe reason on theecord. When imposing sentence or ordetion of the crime.
ing probation for a crime involving conduct that constitutes (c) Reimburse any person or agency for amounts paid as
domesticabuse under 813.12 (1) (ampr 968.075 (1) (afor  rewardsfor information leading to the apprehension or successful
whichthe defendant was convicted or that was considered-at sgidsecutiorof the defendant for a crime for which the defendant

tencing,the court, in addition to any other penalty authorized lyasconvicted or to the apprehension or prosecution of the defend
law, shall order the defendant to make full or pantestitution gntfor a read—in crime.

underthis section to any victim of a crime, of the victim is (d) If justice so requires, reimburse any insuserety onther

deceasedp hisor her estate, unless the court finds that imposing, <o n\vho has compensated a victim for a loss otherwise com
full or partial restitution will creatan undue hardship on the ensablainder this section.

defendantor victim and describes the undue hardship on the (6) Any order under sulf5) (c)or(d) shall require that all res

record. Restitution ordered under this section is a condition ; o ; e
probation,extended supervision, or parole serbgche defend EE‘AZ?B;?SC‘)’EWS underthe order be paid before restitution to

ant for a crime for which the defendant was convicted. Affier o )
terminationof probation, extended supervision, or parole, or if the (7) If the court orders thagstitution be paid to more than one
defendantis not placed on probation, extended supervision, 8ersonthe court may direct the sequence in which payments are
parole,restitution ordered under this section is enforceable in tiebe transferred under sufil) (a) If morethan one defendant
samemanner as a judgment in a ciaittion by the victim named is ordered tonake payments to the same person, the court may
in the order to receive restitution or enforced undef 8. apportionliability between the defendants or specify joint and
(2) If a crime considered at sentencing resulted in damagéﬁyeralhablllty. If the court specifies that 2 or more defendants

or loss or destruction of propertye restitution order may require@'€ jointly and severally liable, the department or the clerk to
thatthe defendant: propeyty yred whompayments are made under s{ili) (a)shall distribute any

overpaymentso that each defendaas closely as possible, pays
the same proportion of the ordered restitution.

(8) Restitutionordered under this section does not linit

(b) “Read-incrime” means any crime that is unded or that

(a) Return the property to the owner or owselesignee; or
~ (b) If return of the property under pgr) is impossible,
impracticalor inadequate, pay thiwner or ownes designee the impair the right of a victim to suand recover damages from the

reasonableepair or replacement cost or the gr_eater of. defendanin acivil action. The facts that restitution was required
1. The value of the property on the date of its damage, l0sg;phaid are not admissible as evidence in a civil action and have
destructionor no legal efecton the merits of a civil action. Any restitution made
2. The value of the property on the date of sentencing, less Byepayment or community service shall be sdtagfainst any
value of any part of the property returned, as of the date of jigdgmentin favor of the victim in a civil action arisinaut of the
return. The value of retail merchandise shall be its retail valugtactsor events which were the basis for the restitution. The court
(3) If a crime considered at sentencing resultedbadily trying the civil action shall hold a separate hearing to determine
injury, the restitution order may require that thefendant do one thevalidity and amount of any sefafsserted by the defendant.
or more of the following: (9) (a) If a crime victim is paid an award under @49 for any
(a) Pay an amount equal to the cost of necessary medical &ss$ arising out of a criminal act, the state is subrogated to the
relatedprofessional services and devices relating to physical, psights of the victim to any restitution required by the court. The
chiatricand psychological care and treatment. rights of the state are subordinate to the claims of victims who
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havesufered a loss arising out of thefafises or any transaction 1. The amount of loss defed by any victim as a result of a
which is part of the sameontinuous scheme of criminal activity crime considered at sentencing.

~ (b) Whenrestitution is ordered, the court shall inquire to see 2. The financial resources of the defendant.

if an award has been made undedf.and if the department of 3. The present and future earning ability of the defendant.
justice is subrogated to the cause of action und@¥%15 If the
restitutionordered is less than or equal to the awmdker ch949,
therestitution shall be paid only the general fund. If the restitu

4. The needs and earnirdpility of the defendarg’depen
dents.

tion ordered is greater than the award unde®dh, the general 5. Any other factors which the court deems appropriate.
fund shall receive an amount equal to #iveard under cl849and (b) The district attorney shall attempt to obtiam the victim
the balance shall be paid to the victim. prior to sentencing information pertaining to the factor specified

(9m) Whenrestitution is ordered, the court shall inquire to séd par (a) 1. Law enforcement agencies, the departmenboke
if recompense has besrade under £69.13 (5) (a) If recom tions and any agency providing services under @50 shall
pensehas been made and the restitution ordered is less thaxtendfull cooperation and assistance to thstrict attorney in
equalto the recompense, the restitution shall be applied to the pdischargingthis responsibility The department of justice shall
mentof costs and, if any restitution remains after the paymentmfovidetechnical assistance to district attorneys in this regard and
costs,to the payment of the judgment. If recompenselle@n developmodel forms and procedures for collecting and docu
madeand the restitution ordered is greater than the recompensentingthis information.

thevictim shall receive an amount equal to the amount of restitu () The court, before imposing sentence or ordering probation,
tion less the amoundf recompense and the balance shall hg,(inquire of the district attornexegarding the amount of resti
appliedto the payment of costs and, if any restitution remains af[ﬁ'iion, if any, that the victim claims. The court shall give the

the payment of costs, to thEayment of the judgment. This Sub yotenqanthe opportunity to stipulate to the restitution claimed by
sectionapplies without regarth whether the persan wha paid theEhe victim and to present evidence anduaments on the factors

recompenses the person who IS convnct_ed _Of the cnme: specifiedin par (a). If the defendant stipulatés the restitution
(10) The court may require that restitution be paid immediaimedby the victim orif any restitution dispute can be fairly
ately, within a specified period or in specified installments. If thgasrdat the sentencing proceeding, the court shall determine the

defendants placed on probation or sentenced to imprisonme - ; ; ;
theend of a specified period shall not be later than the end of q%tmountof restitution before imposing senterwerdering proba

periodof probation, extended supervision or parole. If the defen(g% - In other cas.es,. the court may do _any_ of the following:
antis sentencetb the intensive sanctions program, the end of a 1. Order restitutiorof amounts not in dispute as part of the
specifiedperiod shall not be later than the end of the senterg@Ntenceor probation order imposed and direct the appropriate
unders.973.032 (3) (a) agencyto file a propose_d restitution ord_er with the court within 90
(11) (a) Except as otherwise provided in this paragraip#, daysthereafterand mail or deliver copies of the proposed order

restitutionorder shall require the defendant to deliver the amouiQtthe victim, district attorneydefendant and defense counsel.

of money or property due as restitutiorthe department for trans 2. Adjourn the sentencing proceeding for up to 60 geys

fer to the victim or other person to be compensatedragtitution ing resolution of the amount of restitution by twurt, referee or
orderunder this section. If the defendasnot placed on proba arbitrator.

tion or sentenced to prison, the court may order that restitution be 3, With the consent of the defendant, refer the disputed resti
paidto the clerk of court for transfer to the appropriate person. Thgion issues to aarbitrator acceptable to all parties, whose deter
courtshall impose on the defendant a restitution sugehander minationof the amount of restitution shall be filed with the court
ch.814 equal to5% of the total amount of any restitution, costsyjthin 60 days after the date of referral and incorporated into the
attorneyfees, court fees, fines, and surgiemordered under s. ¢ourt's sentence or probation order

973.05(1) and imposed under cA14 which shall bepaid to the 4. Refer the disputed restitution issues trauit court com

departmenbr the clerk of court for administrative expenses under. .
this section missioneror other appropriate referee, who shall conduct a hear

(b) The department shall establisseparate account for eac;%? on the matter and submit the record thereof, together with pro

L . e osedfindings of fact and conclusions of late the court within
personin its custody or under its supervision ordered to make r: days of the date oéferral. Within 30 days after the referee’
titution for the collection and disbursement of funds. A portion ¢ ‘

. L . port isfiled, the court shall determine the amount of restitution
gggﬂﬁg)e/;nsgrt(;)onstltutane surchage for administrative expen onthe basis of theecord submitted by the referee and incorporate

(12) (a) If the court orders restitution in addition to the pa;}t-imo the sentence or proba_tion ord_e_r i_mposed. The jud_ge may
mentof fines, costs, fees, and sur under s973.05and direct that hearings under this subdivision be recorded either by

973.06and ch814, it shall sethe amount of fines, costs, fees, an ﬁ%ggfggg& gr % a_cgurt reporteh transcript is not required
surchargen conjunction with the amount of restitution and issue y _e judge. )
asingle ordersigned by the judge, covering all of the payments. (14) At any hearing under sufi3), all of the followingapply:
If the costs for legal representation by a private attorney appointeda) The burden of demonstrating by the preponderanteeof
unders.977.08are not established at the timeisfuance of the evidence the amount of loss sustained by a victim as a oésult
order,the court may revise the order to include those costetgra crime considered adentencing is on the victim. The district attor
time. neyis not required to represent any victim unless the hearing is
(b) Exceptas provided in pafc), payments shall be appliedheldat or prior to the sentencing proceeding or the court so orders.
first to satisfy the ordered restitution in full, therpy any fines (b) The burden of demonstrating, by the preponderance of the
or surchages under s973.05 then to pay costs, fees, and-surevidencethe financial resources of the defend#ms, present and
chargesinder ch814 other than attorney fees and finally to reimfuture earning ability of the defendant and the needs and earning
bursecounty or state costs of legal representation. ability of the defendars’ dependents is on the defendant. The
(c) If adefendant is subjettt more than one order under thidlefendantmay assert any defense that hesle could raise in a
section and the financial obligations under any order total $50aivil action for the loss sought to be compensated. T aff
less,the department or the clerk of court, whichever is applicaltige state public defender is not required to representratigent
undersub.(11) (a) may pay these obligations first. defendanunless the hearing is held at or prior to the sentencing
(13) (a) The court, in determining whether to order restitutioproceedingthe defendant is incarcerated when the hearing is held
andthe amount thereof, shall consider all of the following: or the court so orders.
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(c) The burden of demonstrating, by the preponderantteeof Restitution to a party with no relation on the record to the cafoenviction or
evidencesuch other matters as the court deems appropriate isttgﬁad—m crimes ismproper State vMattes, 175 Ws. 2d 572499 N.w2d 711 (Ct.

h L . App. 1993).
the party deS|gnated by the court, as Justice requires. This section does not authorize restitution for non—-pecuniary damages. .State v

(d) All parties interesteth the matter shall have an opportunityStowers 177 Ws. 2d 798503 N.W2d 8(Ct. App. 1993).
to be heard, personally or through counsel, to present evidend@positionof a restitution ordeafter commencement of the defendsujuil sen

andto cross—examine witnesses called by other parties. The c&)ﬁj’f(egt'_d :;;_Cfggggf’te double jeopardiate vPerry 181 Ws. 2d 43510 N.w2d

afb'tr_atF’rOf_ referee shall Conduc_t the proceedlng so as #mbo Thetime period for determining restitution under sub. (13) (c) 2. is dirgctoty
stantialjustice between the parties according to the rules of suimndatory. State vPerry 181 Wis. 2d 43510 N.W2d 722(Ct. App. 1993).
stantivelaw and may waive the rules of practice, procedure,Restitution for read-in chges may be ordered without the defendapérsonal
pleadingor evidence, except provisions relating povileged ?gtm/'fs")"r{g;g‘; read-in chge. State \Cleaves]81 Ws. 2d 73510 N.W2d 143
Cc.)mmumcatlonsand person_al transactions .Oo.m.mumcatlon Sub.(1) imposes a mandatory duty on a court to providesfgtitution; a sentence
with a decedent or mentally ill personto admissibility under s. not providing restitution is illegal and subject to amendment to provide resitution.
901.05 Discovery is not available except for good cause showgtatev. Borst,181 Ws. 2d 1.8, 510 N.w2d 739(Ct. App. 1993).

If the defendant is incarcerated, he or she may participate by tel@epaymento a police department of money used by the police to buy fargs
efendant is not authorized by this section. Stafevans]181 Ws. 2d 978512

phoneunder s807.13unless the court issues a writ or subpoelfq;f’WZd 259(Ct. App. 1994).

compelllng the defendant to appear in person. Intereston a restitution award is not allowed. Statelufford, 186 Ws. 2d 461
History: 1987 a. 39&s.39t041, 43, 1989 a. 31188 1991 a. 39269, 1993 a. 522 N.W2d 26(Ct. App. 1994).

213 1995a. 141161, 1997 a. 2832001 a. 1661; 2003 a. 139321, 2005 a. 277 A restitution award for the repair or replacemawgt of a stolen or damaged item

447, . > ) : )
Judicial Council Note, 1987:Sub. (1) allows restitutioto be ordered although E r:%telmltl%%tsv?ezféngsrgeglggt’\\llil\lljzedoé(tg?tggr;] iggf)termmed by thegtagev.
the defendant is not placed on probation. It allows restitution to be made payable? ’ ) L A AN )
the estate of a deceased victim. It requires restitution ordered to be a condition (ﬁ“ the absence of a specific objection at the time restitution is ordered, the trial court
probationor parole served by the defendant for tHerafe. Finallyit allows restitu ~ May proceed with the understanding that the defersdsifeihce i constructive stip
tion unpaid athe time probation or parole supervision terminates to be enforced Bitionto the restitution, including the amount. Statelopkins,196 Ws. 2d 36538
thevictim as a judgment creditoSee 18 USC 3662 (a), (c) and (h). NW.2d 543 (Ct. App. 1995)}94—0537 . .
Sub. (2) is patterned on 18 USC 3663 (b) (1) and prior s. 973.09 (1r), stats.  The expensesf fire-fighting and clean-up resulting from a crime could not be
Sub. (3) is patterned on 18 USC 3663 (b) (2). Paragraph (d) is patterreed oRroperlyawarded to the county as restitution because the county did not have a direct
949 Oé(l) (b) 3., stats ' relationshipwith the crime of record and was not a victim. Statechmaling198
) P : Wis. 2d 757 543 N.W2d 555(Ct. App. 1995).
Sub. (4) is patterned on 18 USC 3663 (b) (3).

; ) «inn A restitution order is untgcted by bankruptcy proceedings. Stat8weat202
Sub.(5) (a) and (b) is basemh prior s. 973.09 (8) (a) and (b), stats. A new provisiop,
allowsthe court to order restitution of income lost by the victim while participatingv's' 2d 366550 N.W2d 709(Ct. App. 1996)95-1975

in the investigation and prosecution of théene. While a trial court may not, as part of a restitution areesess general damages
Sub.(5) (c) is new It allows the court torder restitution of rewards paid for infor thatcompensate a victim for such things as pain arféréug, anguish, or humilia

mationwhich helps solve or prosecute théease. tion, it may award as special damagewy specific expenditure by the victim paid
Sub.(5) (d) carries forward the provision pfior s. 973.09 (1) (b), stats., allowing Pecausef the crime. State Behnke 203 Ws. 2d 43553 N.W2d 265(Ct. App.

restitutionto insurers, sureties, etc. 1996),95-1970 . i .
Sub. (6) is based on 18 USC 3663 (e) (1). Theterm “anydefense” in sub. (14) (b) does not mean all defenses available in a

g/il suit, but rather all defenses relating to the determination of loss sought to-be com
sated.The civil statute of limitations does not app§tate vSweat208 Ws. 2d
561 N.W2d 695(1997),95-1975
Whena defendant defraugieople, reasonable attorney fees expended to recover
lossedrom parties who are civilly or criminally liable may be awarded as restitution.

Sub.(7) is new It allows the court to direct the order of payment when there is mof
thanone victim, and to apportion liability when more than one defendant is orde
to make restitution to the same person, or to specify joint and several liability

Sub. (10) is based on 18 USC 3663 (f).

Sub. (1) (a) is based on prior s. 973.09 (1) (b) and (1m) (c), stats. Statev. Anderson215 Ws. 2d 673573 N.W2d 872(Ct. App. 1997)97-1600

Sub. (1) (b) is based on prior s. 973.09 (1m) (d), stats. Thatsub.(12) (a) requires issuing a single order covering all fines, assessments,
Sub. (12) (a) is based on prior s. 973.09 (1m) (a), stats. costs, and restitution after a restitution hearing does not authorize the court to hold
Sub. (12) (b) is based on prior s. 973.09 (1m) (c), stats. open all other financial terms of a previously imposed sentence while restitution is
Sub. (12) (c) is based on prior s. 973.09 (1m) (cm), stats. being imposed. State Rerry 215 Ws. 2d 696573 N.W.2d 876(Ct. App. 1997),

Sub.(13) (a) is patterned on 18 USC 3664 (a). Prior s. 973.09 (1m) (a), stats., sfi 0847 ) e ) ,
larly required the court to consider the defendgalility to pay when determining A governmental entity may be a “victim” under sub. (1r) entitled to collect restitu
the amount of restitution. tion. State vHoward—-Hasting218 Ws. 2d 152579 N.W2d 290(Ct. App. 1998),

Sub.(13)(b) is new It makes the district attorney primarily responsible for obtain27-2986 See also State @rtiz, 2001 WI App 215247 Wss. 2d 836634 N.W2d
ing information relating to the amount of lossfevéd by any crimeictim. Law 860, 00-3390 . o -
enforcement, probation and parole, and victim assistagercies must cooperate An order that a defendant liquidate his life insurance poligiiésdraw funds from
with the district attorney in this regardlhe department of justice is directed to@pension fund, and pay the proceeds to the victims of his embezzlement crime was
developmodel forms and procedures for collecting victim loss data. See legislath@redby federal law Statev. Kenyon,225 Ws. 2d 657593 N.W2d 491(Ct. App.
auditbureau report No. 85-10, April 15, 1985, at 14-18. 1999),98-1421 o o

Sub.(13) (c) creates several optional procedures for resolving disputes over thé an employee felony theft casewias improper to order restitution for unearned
amountof restitution without resort to a judicial evidentiary hearing as provided H3enefitsand vacation that were not “readily ascertainable pecueigrgnditures,”
prior s. 973.09 (1m) (b), stats. First, the defendant may stipulate to the district attog use of a vehicle that the employee had unrestricted personal use of, and the costs
ney’sdetermination of the amount of victim loss, while reserving the right to seelofirecruiting and hiring a replacement for ttefendant that resulted from the
lower amount of restitution based on ability-to—pay factors. Second, the court neagployee’sesignationand not from the theft. StateWolmgren 229 Ws. 2d 358
hearthe dispute at the sentencing proceedimgdjourn the matter for later hearing 599 N.W.2d 876(Ct. App. 1999)98-3405
prior to imposingsentence. Third, the court may order restitution of items not-in dis A defendant is entitleth a hearing, although it may be informal, to challenge the
pute,referring disputed issues for subsequent resolution. Fourth, the court, withéikistenceof damage to the victim, as well as the amount of damage. If damage results
consentof the parties, may refer disputed restitution issues to an arhitrdtose  from a criminal episode in which the defendant played any part, the defendant is
determinatioris final andbinding. Fifth, the court may appoint a referee to condugbintly and severally liable in restitution for taeount of damages. StateMadlock,
fact-findinginto the disputed restitution issues, whose proposed findings must 80 Wis. 2d 324602 N.W2d 104(Ct. App. 1999)98-2718
presentedo the court within 60 days. For restitution to be orderea, causal nexus between the crime and the disputed

Sub.(14) (a) to (c) is based on 18 USC 3664 (d) and prior s. 973.09 (1m) (a), stdésnages required. The defendasitactions must be the precipitating cause of the

Sub.(14) (d) is new It is intended to allow restitution disputes to be heard in aimjury, and the harm must have resulfesi the natural consequences of the actions.
informal way so that parties may participatdestively without the need for legal Statev. Canady2000 WI App 87234 Wis. 2d 261610 N.W2d 147 99-1457
counsel. Restitution hearingare not governed by the rules of evidence. State v Contributorynegligence may not be raised as a defense to restitution. State v
Pope, 107 Ws. 2d 726(Ct. App. 1982). [87 Act 398] Knoll, 2000 WI App 135237 Wis. 2d 384614 N.W2d 2Q 99-1808

In the absence of objection to a restitution sumnveingn a defendant has received Therewas no statutory authority for a restitution order that provided for payment
acopy the trial court may assume that the amount is not in dispute and may orderfresn the defendarg’prison earnings account, with the Department of Corrections to
titution on that basis. In such cases, the court need not make detailed findings uddgrminethe specific amount. StateEvans, 2000 WI App 17838 Ws. 2d 41,
sub.(13) (c). State.\Szarkowitz,157 Ws. 2d 740460 N.W2d 819(Ct. App. 1990). 617 N.W.2d 220 99-2315

Undersub. (14) (b)the defendant has the burden déohg evidence concerning  Medical Assistance is an insurer like any other for purposes of sub. (5)i@timn&/
ability to pay When the defendant fails tofeff evidence, the trial court may order neednot in each case present evidence of the staldigation to or its subrogation
restitutionwithout making detailefindings as to sub. (13) (a) 1. to 4. StatBaarke  rights. State vBaker 2001 WI App100,243 Ws. 2d 77626 N.W2d 86299-3347

witz, 157 Ws. 2d 740460 N.W2d 819(Ct. App. 1990). The definition of “victim” in s. 950.02 (4) (a) iapplicable to sub. (1r). The mother
Applicationof bail toward payment of restitution is not permitted. Sta@etna  of a child killed by a criminal act wasvictim. The childs aunt was not. State v
rowski, 166 Ws. 2d 700480 N.Ww2d 790(Ct. App. 1992). Gribble, 2001 WI App 227248 Ws. 2d 409636 N.W2d 488 00-1821

Requiringa convicted defendant to deposit money for possible future counsellingThereis no statutoryuthority to orderas a condition of probation, payment of res
costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.W2d titution obligations in a separate criminal case. Staienpen, 2001 WI App 273,
725(Ct. App. 1993). 248 Ws. 2d 951637 N.W2d 481 01-0182
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Thereare 4 alternativerocedures under sub. (13) (c) by which a court, at sentenc Whenthe restitution amount was not set until approximately one year after a civil
ing, can postpone the determination of restitution amounts. If a court constructgutigmentwas entered, it was appropriate to reopen the civil judgtoeiiow con
own procedure to set restitution, the decision cannot stand. Nothing precludieerationof that issue. A full hearing was requireddetermine whether the eut
remandinga case to the circuit court to allow it to properly determine restitutiostandingrestitutionorder has been included in the calculation of the civil settlement.
Statev. Krohn, 2002 WI App 96252 Ws. 2d 757643 N.W2d 874 01-1832 Herrv. Lanaghan, 2006 W1 App 2289 Wis. 2d 440710 N.W2d 496 05-0422

Whensalaried bank employees spent work time researchingeryjothe damage A civil settlement agreement can have rfe@fupona restitution order while the
incurredby the bank was not the payment of wages, as the employeeshaveld defendants on probation unless the circuit court first finds that continued erforce
beenpaid the same sum regardless, but rather the loss of the value of its employeesitof the restitution order would result in a double reco¥eryhe victim. After
servicedor the time that they were diverted from other work. That is a special daendefendant is released from probation and amyaid restitution becomes a civil
agerecoverable in a civil proceeding apbperly the subject of a restitution order judgment, however settlement agreement between the victim and the defendant
undersub. (5). State.\Rouse, 2002 WI App 10254 Wis. 2d 761648 N.W2d 507  may preclude the victim from enforcing the judgment. HunWlazny, 2006 WI 87,
01-0774 ___Wis. 2d ___ 715 N.W2d 639 04-0036

Restitution does not include reimbursement for collateral expenses incurred in the
normalcourse of law enforcement as the law enforcement agency is not a victt i icgi
Statey, Storlis, 2002 W1 App 16256 s, 2d 500643N W2 8740123376 See  D¥s-30 Sentencing commission. (1) DuTies. The sen
alsoState vHaase, 2006 W1 App 86, __iav2d 716 N.w2d 52605-0087  tencingcommission shall do all of the following:

In addition to replacement costs, reasonable rental fees incurred by a victim may(a) Select an executive director having appropriate training
B L e oo, ayard. Statayon, 2002 W1 App 17856 Ws. 2d 577 and experience to study sentencing practices and prepase pro

Becausehere was a valid reason for exceeding the statutory time period set in fp@sedsentencing guidelines.
(13) (c) andbecause no prejudice resulted from the delay in the restitution proceed i i i i i
ings, a circuit cours restitution order was not vacated as untim8tate vJohnson, . (b) Monitor and complle data regardlng sentencmg practlces
2002WI App 166,256 Wis. 2d 871649 N.W2d 284 01-0382 in the state.

A stepparent of a victimnay not be awarded restitution under sub. (1r), but a secu i i ideli i
rity system purchased by a stepparent for the benefit of the victim was properly Ciﬁi (c) Adopt advisory sentencing guidelines for felonies com

acterizechs the victins special damages that the stepfather compensated the victiiitted on or after July 32002, to promote public safetp reflect
fﬁr by paying for the system. hThe gteppa@hﬁt wages for attend_in? h_eacriings inchangesn sentencing practices and to preserve the integrity of the
thecase were not subject to the order as recovery of lost wages is limited to pergqii itati ;
identified in sub(5) (b). State dohnson. 2002 WI'App 16856 W, 2d 871640 crininal justice and correctional systems. _
N.W.2d 284 01-0382 . N ' (d) Provide information to the legislature, state agencies, and
_Whena defendant presents evidence of ability tq fraytrial couris not authe  the public regarding the costs to and other needs of the department
rizedto defer adjusting themount of restitution based on ability to payhe court that It f t . ti
mustmake a determination of the reasonable amount of restitution the defafidanttNatresult rom sentencing practices.
be able to pay within the term of the sentence. Statausch, 2003 W1 App 1259 (e) Provide information to judges and lawyab®ut the sen
Wis. 2d 901 656 N.W2d 781 02-1755 tencin idelines
A victim’s loss of sick leave is special damages usdbr (5) (a). A court has ggu '
authorityto award restitution for sick leave the victim used. Stat®utsch,2003 (f) Publish and distribute to all circuit judges hearing criminal
WI App 16,259 Ws. 2d 901656 N.W2d 781 02-1755 i i H H
In ordering restitutionthe sentencing court must take a defendaanttire course Casean.annu.al “?port regarding its WOI’!(, WhI_Ch shall mdUd.e all
of conductinto consideration and not break down the defensaathduct into its  S€ntencingguidelines andall changes in existing sentencing
constituenparts and ascertain whether one or npanés were a cause of the victm’ guidelinesadopted during the 12 months preceding the report.
damages.When the victim was abducted as he unlocked hjdteabduction left . . . . .
the car vulnerable to theft arthmage, and the resulting damage was a clearconse (g) Study whether race istaasis for imposing sentences in
ﬁ‘u&?ggol%g% ;b(?g’f{'m State Rash, 2003 W1 App 3260 Ws. 2d 369659  criminal cases and submit a report asdommendations on this
In a contractor fraud case, poor quality of the work actually performed underiﬁ ueto the governorto each housef the Ieglslature under s.

contractis purelya civil wrong and the criminal restitution statute cannot be enlist 172(2), and to the supreme court.

to remedy it nor to recovettorney fees under s 100.20 (5) for administrative code i i i i i
violationsby a contractor State vLongmire, 2004 WI App 9272 Ws. 2d 759681 (h) . A.SSISt the legislature in assessing the cost of_enactlng new
N.W.2d 354 03-0300 or revising existing statutesfa€ting criminal sentencing.

Restitutionorders from proceedings held outside the statutory time period for valid (,) At least semiannualjysubmit reports to all circuit judges
reasongmay be upheld, provided that doing so will not result in prejudidbeo . . L !
defendant.When there were ndemonstrable valid reasons for delaying the resti@Ndt0 the chief clerk of each house of tagislature for distribu

tion determination hearing for 14 years and the delay inherently prejutieed tion to the appropriate standing committees undéBsl72 (3)

A e e ) s e et fesgution. Stalegler — containingstatistics regarding criminal sentences imposed in this
pp 69, s. . ~ . ;
“Specialdamages” means any readily ascertainbieuniary expenditure paid State.Each report shall have afeifent focus and need not contain

outbecause of the crime. Sub. (5) (a) contemplates that restitiigenerally ren  statisticsregarding evergrime. Each report shall contain infor

deractual civil litigation unnecessaryhe ultimate question in deciding whether an i i i i i
item of restitution is “special damages” is whether the item is a readily ascertain%tﬂ tlor\regardlng Se‘.ntences |mposed statewide aedah of the
ollowing geographic areas:

pecuniaryexpenditure attributable to the defendsuwstiminal conducthat could be

recoveredn a civil action. A restitution hearing is not the equivalent of a civil trial Milwaukee County
anddoes not require strict adherence to the rules of evidence and burden of proof. " .
Statev. Johnson, 2005 WI App 20287 Wis. 2d 381704 N.W2d 625 04-2059 2. Dane and Rock counties.

Before a trial court may ordeestitution there must be a showing that the defen R ;
dant’'scriminal activity was a substantial factor in causing pecuniary injury to the vic 3. Brown, Oumgamle’ Calumet, andrMEbago counties.

tim |r:1 a“t;ut for” ser:jse._ “Suhbstrz]intial factolr" dgnrt])tes_thatft?e defesdmnéd_uct has 4. Racine and Kenosha counties.
suchan efect in producing the harm as to lead the trier of fact to regard it as a cause, :
usingthat word in the popular sense. A defendant cannot escape resporfsibility 5. All other counties.
restitutionsimply because his or her conduct did not directly cause the daiate. () Study how sentencing optionsfeadt various types of
v. Johnson, 2005 WI App 20287 Ws. 2d 381704 N.W2d 625 04-2059 endersand ofenses

Lost profits are recoverablas special damages. It is not necessary to have Qrﬁ ) ' o
establishedtontract in order to demonstrate the necessary causal link between the(2) STAFr. Subject to authorization underl$.505 the sen
defendant'sriminal activity and claimetbst profits. When negotiations are under ; icci i [
way and appear likely to succeed, interference thigmhas been considered to be ter]cmgcpmmlssmn may hire sfab assist it in the performance
atort of interference with a prospective contractual relation. The victimpnoee  Of itS duties.
with reasonable certaintyat the prospective contractual relationship would have i i
accruedabsent the defendastivrongful conduct. Due weight may be given to th (3) SuNsEeT. This section does not appiyter December 31,
fact that the defendarst'wrongful conduct created any speculation or uncertaint
Statev. Johnson, 2005 WI App 20287 Wis. 2d 381704 N.W2d 625 04-2059 History: 2001 a. 1092003 a. 321
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