LRBs0129
10/24/2007 09:02:58 AM
Page 1

2007 DRAFTING REQUEST

Senate Substitute Amendment (SSA-SB228)

Received: 08/29/2007 Received By: rkite

Wanted: As time permits Identical to LRB:

For: Robert Wirch (608) 267-8979 By/Representing: Mike Tierney

This file may be shown to any legislator: NO Drafter: rkite

May Contact: David Lovell, Leg Council Addl. Drafters:

Subject: Buildings/Safety - misc. Extra Copies: David Lovell, Leg. Council

Submit via email: YES
Requester's email: Sen.Wirch @legis.wisconsin.gov

Carbon copy (CC:) to: michael.tierney @legis.wisconsin.gov

Pre Topic:

No specific pre topic given

Topic:

Exemptions for certain licensees, handymen, and road builders

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required

17

/1 rkite jdyer nnatzke Iparisi Iparisi
09/12/2007 09/12/2007  09/12/2007 09/12/2007 09/12/2007

12 rkite jdyer jfrantze mbarman mbarman
10/12/2007  10/12/2007 10/12/2007 10/14/2007 10/14/2007

/3 rkite jdyer nnatzke sbasford sbasford
10/19/2007  10/19/2007 10/23/2007 10/23/2007 10/23/2007
rkite jdyer



Vers. Drafted
1072372007
/4 rkite
10/24/2007
FE Sent For:

Reviewed Typed Proofed Submitted
10/23/2007

lkunkel jfrantze cduerst
10/24/2007 10/24/2007 10/24/2007

<END>

LRBs0129
10/24/2007 09:02:58 AM
Page 2

Jacketed

cduerst
10/24/2007

Required



LRBs0129
10/23/2007 02:37:20 PM
Page 1

2007 DRAFTING REQUEST

Senate Substitute Amendment (SSA-SB228)

Received: 08/29/2007 Received By: rkite

Wanted: As time permits Identical to LRB:

For: Robert Wirch (608) 267-8979 By/Representing: Mike Tierney

This file may be shown to any legislator: NO Drafter: rkite

May Contact: David Lovell, Leg Council Addl. Drafters:

Subject: Buildings/Safety - misc. Extra Copies: David Lovell, Leg. Council

Submit via email: YES
Requester's email: Sen.Wirch @legis.wisconsin.gov

Carbon copy (CC:) to: michael.tierney @legis.wisconsin.gov

Pre Topic:

No specific pre topic given

Topic:

Exemptions for certain licensees, handymen, and road builders

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required

7

/1 rkite jdyer nnatzke Iparisi Iparisi
09/12/2007 09/12/2007  09/12/2007 09/12/2007 09/12/2007

2 rkite jdyer jfrantze mbarman mbarman
10/12/2007  10/12/2007 10/12/2007 10/14/2007 10/14/2007

/3 rkite jdyer nnatzke sbasford sbasford
10/19/2007  10/19/2007 10/23/2007 10/23/2007 10/23/2007
rkite jdyer



Vers. Drafted Reviewed Typed Proofed

10/23/2007  10/23/2007

/ImicIofz~

FE Sent For:
<END>

Submitted

LRBs0129
10/23/2007 02:37:20 PM
Page 2

Jacketed

Required



LRBs0129
10/14/2007 04:11:06 PM

Page 1
2007 DRAFTING REQUEST
Senate Substitute Amendment (SSA-SB228)
Received: 08/29/2007 Received By: rkite
Wanted: As time permits Identical to LRB:
For: Robert Wirch (608) 267-8979 By/Representing: Mike Tierney
This file may be shown to any legislator: NO Drafter: rkite
May Contact: David Lovell, Leg Council Addl. Drafters:
Subject: Buildings/Safety - misc. Extra Copies: David Lovell, Leg. Council
Submit via email: YES
Requester's email: Sen.Wirch@legis.wisconsin.gov
Carbon copy (CC:) to: michael.tierney@legis.wisconsin.gov
Pre Topic:
No specific pre topic given
Topic:
Exemptions for certain licensees, handymen, and road builders
Instructions:
See Attached
Drafting History:
Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required
/?
/1 rkite jdyer nnatzke lparisi Iparisi
09/12/2007 09/12/2007  09/12/2007 09/12/2007 09/12/2007
/2 rkite jdyer jfrantze mbarman mbarman
10/12/2007  10/12/2007 10/12/2007 10/14/2007 10/14/2007
4 0 b T
FE Sent For: (\__\) ¢ l%} 4
<END>



LRBs0129

09/12/2007 03:56:45 PM
Page |
2007 DRAFTING REQUEST
Senate Substitute AmendmeI{t (SSA-SB228)
Received: 08/29/2007 Received By: rkite
Wanted: As time permits Identical to LRB:
For: Robert Wirch (608) 267-8979 By/Representing: Mike Tierney
This file may be shown to any legislator: NO Drafter: rkite
May Contact: David Lovell, Leg Council Addl. Drafters:
Subject: Buildings/Safety - misc. Extra Copies: David Lovell, Leg. Council
Submit via email: YES
Requester's email: Sen.Wirch @legis.wisconsin.gov
Carbon copy (CC:) to: michael.tierney @legis.wisconsin.gov
Pre Topic:
No specific pre topic given
Topic:
Exemptions for certain licensees, handymen, and road builders
Instructions:
See Attached
Drafting History:
Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required
17 v
1 rkite jdyer nnatzke  ___ Iparisi Iparisi

09/12/2007  09/12/2007 09/12/2007 09/12/2007 09/12/2007

| 0, ~ (W
FE Sent For: /Z /(SLC\/C% o Ex




LRBs0129
08/29/2007 09:26:20 AM
Page 1

2007 DRAFTING REQUEST

Senate Substitute Amendment (SSA-SB228)

Received: 08/29/2007 Received By: rkite

Wanted: As time permits Identical to LRB:

For: Robert Wirch (608) 267-8979 By/Representing: Mike Tierney
This file may be shown to any legislator: NO Drafter: rkite

May Contact: David Lovell, Leg Council Addl. Drafters:

Subject: Buildings/Safety - misc. Extra Copies: David Lovell, Leg. Council

Submit via email: YES
Requester's email: Sen.Wirch@legis.wisconsin.gov

Carbon copy (CC:) to: michael.tierney@legis.wisconsin.gov

Pre Topic:

No specific pre topic given

Topic:

Exemptions for certain licensees, handymen, and road builders

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required
2 kit / j'/ A D |
rkite % BOLS g

FE Sent For:
<END>



L

-3

2. No contractor or subcontractor may enter into a contract for construction services with a
person who is not registered as a contractor or subcontractor

3. No contractor or subcontractor may knowmg”ly and with intent to evade any state or federal
law, rule, or regulatlon coerce or mduce a person to falsely declare that he or she is an

independent contractor f;

The requirements and proh1b1t10ns ghat apply to contractors and subcontractors under the bill do
not apply to a person who peﬁprms con iyructxon work on his or her own property.

Under current law, a co trgetor can establish a lien on the property on which the contractor
performs work as a means of ens ting payment for his or her services and materials purchased under a
construction contract. T he bill | con jons this authority on compliance with the registration requirement
of the bill.

The bill also prﬁf ides that a oontractor who is not in compliance with the registration
requirement of the blll cannot obtain a building permit to perform work on a one- or two-family
dwelling.

/ 5

The bill authonzes Commerce to enforce the requirements and prohibitions that apply to
contractors and/ ‘subcontractors by directly assessing forfeitures against offenders. The forfeitures may
not exceed $2 000 for each violation. The bill authorizes the Attorney General to bring an action in
circuit com:t 'to collect any forfeiture imposed by Commerce.

The bill creates a Contractor Advisory Committee to advise Commerce regarding rules required
for 1mplementat10n of Commerce’s duties under the bill.

A_PPLICA TION OF SENATE BILL 228 TO SPECIFIED ENTITIES

Road Builders

At the hearing, Tom Walker, of the Wisconsin Transportation Builders Association, observed
| that the broad wording of the bill has the result of applying the requirements of the bill to road building |
" contractors. He suggested this is not appropriate, as road builders work with and are regulated by the /
Department of Transportation; he also opined that this was not the intent of the bill. /

/ Mr. Walker’s concern could be addressed by adding to the bill an exemption for road bulldmg%
“ contractors. Although this could be drafted in any number of ways, one approach would be to modify
the definition of “construction” to exclude transportation construction and to create a definition of

transportation construction, as follows: , fj
/

H
H

)] “Construction” means the construction, renovation, repair,
remodeling, or demolition of an improvement to real property or of a
manufactured home, but does not include transportation construction.

(5) “Transportation construction” includes the construction, renovation,
repair, remodeling, or demolition of roads, bridges, sidewalks, parking
lots, driveways, rail lines, ports and harbors, airports, transit projects, or

s
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pedestrian and bicycle infrastructure, but does not include the
construction, renovation, repair, remodeling, or demolition of any
terminals or other buildings associated with any of the foregoing.

This definition of “transportation construction” is in terms of examples of included and excluded
types of projects, to make clear what aspects of transportation construction are meant. Mr. Walker is
reviewing this language and has promised to have any comments to you early next week.

In addition, Mr. Walker has suggested that it might be appropriate to exclude utility construction,
also, as road construction usually involves utility construction. However, he did not wish to speak for
that industry, and did not offer a definition of “utility construction.”

Current Holders of Department of Commerce Licenses

Also at the hearing, Ross Kinzler, of the Wisconsin Housing Alliance, observed that many
contractors already hold a license or other credential from the Department of Commerce. He suggested
that the requirement that contractors register with the department is duplicative in these instances, and is
an inefficient and potentially burdensome means of meeting the bill’s objectives.

The Department of Commerce did not appear at the hearing or present written testimony.
However, in subsequent conversations, department staff indicated that the department most likely would
implement the registration requirement in a way in which a contractor registration would be issued to
any eligible contractor as part of any other department license or approval issued to that person.

It should be noted that the current contractor continuing education requirements do not apply to
any person who holds a current license issued by the department, for work authorized by that license. In
response to Mr. Kinsler's concern, the bill could be amended to include a similar provision.
Alternatively, the bill could remain silent on the question, relying on the department to implement the
law in this manner.

“Handyman’” Contractors

Committee members asked how the bill would affect “handyman” contractors. Because of the
broad wording of the bill, such small contractors would be treated in the same manner as any other
contractors. The committee members discussed the appropriateness of applying these requirements to
handyman contractors.

In subsequent conversations, department staff indicated that the current continuing education and
financial responsibility statutes apply to handymen and opined that the requirements are not overly
burdensome on those contractors. It is unclear what level of compliance exists among handymen, but
the department staff point out that the inability of non-complying contractors to obtain building permits
or to utilize construction liens give contractors of all sizes strong incentives to comply. On the other
hand, it is likely that many handymen require that the property owner obtain any required building
permit, or simply do the work without a permit, avoiding this enforcement mechanism. The same would
be true under the provisions of the bill.
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In response to the committee members’ questions, the bill could be amended to exclude
handyman contractors from the definition of “contractor.” Based on dictionary definitions, “handyman”
could be defined as “a person who offers, for compensation, to perform miscellaneous small or routine
construction tasks.”! This definition could be limited to construction tasks performed on one- or two-
family dwellings or manufactured homes. As a further option, the current certification and education

requirements could be amended to exclude handymen.

Alternatively, the bill could remain silent regarding handyman contractors, with the result that it
would apply to them as the current certification and education requirements do.

If you have further questions regarding 2007 Senate Bill 228, please contact me directly at the
Legislative Council staff offices.

DLL:jal

! Note that this is not a bright line definition. While it would provide general guidance regarding the Legislature’s
intent, it could be problematic in some settings. For example, a contractor’s status as a handyman could be pivotal if a
property owner were to contest a construction lien placed by that contractor, on the grounds that the contractor failed to
register and so was not eligible to place such a lien, and the contractor claimed to be a handyman and so to be exempt from
the registration requirement. '
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Kite, Robin

From: Tierney, Michael

Sent: Monday, August 20, 2007 12:51 PM
To: Kite, Robin

Subject: FW. SB-228 Language

Importance: High
Atftachments: 2007 S. B. 228 - Version 2.DOC

Hi Robin -
Paula in our office told me you were drafting amendments for SB 228.

At this time, it appears Senator Plale’s committee will not be holding an exec this week — so the need for the
amendments is not as urgent.

David Lovell in Leg Council did provide me with the following note after hearing back from Tom Walker of the road
builders:

1. In addition to exempting transportation construction, it exempts "grading and earthmoving projects to
provide access to or prepare a site for a building." He explained that the intent is to exempt surface site
preparation, but not demolition, excavation or other aspects of site prep.; he intends to exempt grading and earth
moving for the construction of individual buildings and of larger, multibuilding developments, e.g., commercial
complexes and housing subdivisions.

2. His definition of "transportation construction” includes "utility construction related to a transportation
project," obviously getting at the suggestion he made last week that utility construction should be exempt, too.

Please see the attached word doc for suggested language. Could you incorporate this language? Also, David
will probably meet with our office sometime tomorrow, but | also suggested that he should call you if he has any
suggestions based upon the conversations and correspondence I've shared with him.

Thank you.

Mike Tierney
Office of Senator Wirch

08/20/2007



(1) "Construction” means the construction, renovation, repair, remodeling, or demolition of an
improvement to real property or of a manufactured home, but does not include transportation or
grading and earthmoving projects to provide access to or prepare a site for a building.

(5) "Transportation construction" includes the construction, renovation, improvement,
reconstruction, or demolition of roads, bridges, sidewalks, parking lots, driveways, freight and
passenger rail lines, ports and harbors, airports, transit projects, parking lots and ramps,
pedestrian and bicycle infrastructure, and utility construction related to a transportation

project, but does not include the construction, renovation, repair, remodeling, or demolition of any
terminals, stations or other buildings associated with any of the foregoing.
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Lovell, David

To: Lovell, David
Subject: RE: SB-228 Language

Mike,

Here is language offered by Tom Walker to exempt transportation contractors from thg requ;remenis of SB 228 :
??"‘.} @Q’r §§ A

(1) "Construction” means the construction, renovation, repair, remodeling, or demolition of an improvement to

real property or of a manufactured home, but does not include transportatlon oor grading and earthmovmg projects

to provide access to or prepare a s;te for a building. ~ gl J

f&}x LR

(5) "Transportation construciuon“ includes the construction, renovation, improvement, Veconstmct‘on or

demolition of roads, bridges ‘*s:&ewaiks parking lots, driveways, fresght/énd”ﬁassengemad»hﬁ“es ports and

harbors, airports, fransit projects; parking lots and ramps, pedestrian and bicycle infrastructure, and utility
—=construction related to a transportation project, but does not include the construction, renovation, repair,

remodeling, or demolition of any terminals, stations or other buildings associated with any of the foregoing.

| have just talked with him about it. It differs from the language | sent you last Thursday in two significant ways:

In addition to exempting transportation constructxon it exempts "grading and earthmoving projects to
prowde access to or prepare a site for a building." He explained that the intent is to exempt surface site
preparatxon but not demolition, excavation or other aspects of site prep.; he intends to exempt grading and earth

. moving for the construction of individual buildings and of larger, multibuilding developments, e.g., commercnal

complexes and housing subdivisions.

2. His definition of "transportation construction" includes "utility construction related to a transportation
project," obviously getting at the suggestion he made last week that utility construction should be exempt, too.

Tom's parting comment to me was that his opinion is that the bill should be limited to construction of buildings, but
that he is content to simply exclude transportation projects; as defined.

On a technical level, | think Tom's suggested language is workable, with just a little massaging. We should get
together to discuss what policy the Senator wants to pursue.

David

David L. Lovell, Senior Analyst
Wisconsin Legislative Council Staff
608/266-1537

From: Tom Walker [mailto:twalker@wtba.org]
Sent: Monday, August 20, 2007 11:02 AM

To: Lovell, David

Subject: $B-228 Language

‘Importance: High

This will do what we need, without compromising in any way the real focus of the bill.

08/21/2007



Kite, Robin

From: Lovell, David

Sent: Wednesday, August 22, 2007 12:56 PM
To: Kite, Robin

Subject: Sub. to SB 228

Robin,

| have previously given you suggested language to exempt transportation contractors, and you have drafted language to
exempt persons who hold other approvals from Commerce. The third piece is to exempt handyman contractors. The
suggested definition of "handyman” in my 8-16 memo is:

s . . . .
. “aperson who offers, for compensation, to perform miscellaneous small or routine construction tasks.”

1. | would revise that to refer to "construction services" (as opposed to "tasks"), since that is the defined term in that
statutory section.

2. Also, Senator Wirch wants the definition made more specific by adding: "and who does not hire or subcontract
with any person to perform construction services," or words to that effect.

Finally, this should all be drafted as a substitute amendment, rolling in the technical corrections.
Thanks--
David

David L. Lovell, Senior Analyst
Wisconsin Legislative Council Staff
608/266-1537



Kite, Robin

From: Lovell, David

Sent: Monday, September 10, 2007 9:06 AM
To: Kite, Robin

Subject: RE: Contractor registration

Robin,

Thank you for copying me.

I would be happy to (read: would like to) sit in on any conversation with Mark Reihl. This sounds like a good entrée for us
to discuss the fundamental issues of the bill with its originators.

By the way, it strikes me that progressive penalties would be hard to implement with either a direct forfeiture or a citation
system. The person assessing the forfeiture or writing the citation would need information on the individual's enforcement
history to know what level of penalty to impose. This would mean either making all building inspectors or other Commerce
agents into law enforcement officers and giving them access to the TIME system or creating a parallel system just for this
information. (DNR wardens are law enforcement officers and so have such access. | don't know for sure, but | think they
get information on a person's history of conservation violations from the TIME system. | have left a message with Mike
Lutz (DNR atty.) to check on that.)

David

David L. Lovell, Senior Analyst
Wisconsin Legislative Council Staff
608/266-15637

From: Kite, Robin

Sent: Friday, September 07, 2007 3:44 PM
To: Tierney, Michael

Cc: Lovell, David

Subject: RE: Contractor registration

Mike:

With regard to your question about progressive penalties, there are examples in the statutes where a smaller fine or
forfeiture is imposed for a first offense and then a higher fine or forfeiture is imposed for a second or subsequent offense.
The statutes have more examples of this progressive penalty structure where a fine is imposed rather than a forfeiture.
For examples of forfeitures that are higher for a second offense, see ss. 95.99 (3) and 134.43 (4), stats. If you would like
to revise the penalties in the substitute amendment or would like to discuss this issue, please let me know.

Robin

From: Tierney, Michael

Sent: Friday, August 31, 2007 12:23 PM
To: Kite, Robin

Subject: Contractor registration

Hi Robin and David -
After speaking with you, | called Mark Reihl from the State Council of Carpenters. Our office wanted to provide you with

his contact information and let you know that if you would want to speak with him about the bill and specific content of
amendment drafts that are being prepared that is fine with Senator Wirch.

His phone number is 256-1206 and his email is mreihi@sbcglobal.net

Another issue Mark raised was the penalty contained in the bill. He asked if there would be a way to provide for a lighter
1



fine for a first offense and make the penalty progressively higher for a second and subsequent offense. What are your
thoughts? Are there penalties in other area of law that we may want to model the penalty in this bill after, or is the present
language sufficient?

Thanks

Mike
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Use the appropriate components and routines developed for substitute amendments.
e DA —

ACT . . . [generate catalog] to repeal . . . ; to renumber . . . ; to consolidate and
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[NoTE: See section 4.02 (2) (br), Drafting Manual, for specific order of
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The people of the state of Wisco%gsin, represented in senate and assembly, do
enact as follows:

SECTION #.

[rev: 8/31/04 2005DF03(fm)]
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2007 SENATE BILL 228

§ July 9 2007 - Introduced by Senators WIRCH, HANSEN, LEI—IMAN DECKER, COWLES,
" ScHuLTZ, HARSDORE, SU AN, OLSEN, Lassa™ and ERPENBACH, cosponsored by
Representatives KAUFERT, "N ) EINBRINK, KREUSER, BOYLE, HAHN,
MONTGOMERY, JESKEWITZ, SHERIDAN, JORGENSEN, BIES, ALBERS, A. OTT,
PETROWSKI, TOWNSEND and ‘Musser. Referred to Committee on Commerce,
Utilities and Rail. /

1 AN ACT to amiém 02 (20) (a) and 101.02 (21) (a): and to create 101.19 (1) *

2 (m), 101.65 (1p) and subchapter VIII of chapter 101 [precedes 101.99] of the
3 statutes; relating to: the regulation of construction contractors and
4 subcontractors, granting rule-making authority, and providing a penalty.

Analysis by the Legislative Reference Bureau

The Department of Commerce (Commerce) administers various laws, including
building codes, that promote safety in public and private buildings and in the
subsystems of those buildings. To that end, Commerce issues various licenses,
permits, registrations, and other credentials (licenses) to persons engaged in the
construction trades such as electricians and plumbers. Commerce also administers
and issues licenses in connection with the administration of other laws relating to
public safety such as those regulating fireworks and the storage of ﬂammable
liquids..
" This E}ﬁé ,requires Commerce to register any person who de51res to act as a’
contractor or subcontractor and who meets certain registration requirements
estabhshed by Commerce Under the };3@{ a contractor is a person Engaged in the
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“The bilt ‘also requires Commerce to promulgate rules establishing standards for the
reglstratlon of Contractors and subcontractors apphcatlon procedures for persons

is required to make recommendatmns to Commerce regardmg the promulgation of
these/g@}egm ) it fentaii ail
" The bill jprovides thatja person may not hold himself or frself out or act as a

ef’,ﬁwmyf} i W

contractor or subcontractor or perform construction services'unless the person is

registered as a contractor or subcontractor by Commerce. The Efag; also prohibits a

contractor or subcontractor from entering into contracts for construction services

. witha vith a person who is not registered as a contractor or subcontractor with Commerce.
W

Further; the bﬁiéprohlbﬁ,s a contractor or subcontractor from claiming a lien for

TN construction sefvices performed or materials procured if the contractor or
H

10

~“The @A&{zﬁl\tﬁorlzes Commerce to dlrectly assess a forfe1ture by issuing an order

subcontractors under the bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 101.02 (20) (a) of the statutes, as affected by 2005 Wisconsin Act
456, is amended to read:

101.02 (20) (a) For purposes of this subsection, “license” means a license,
permit or certificate of certification or registration issued by the department under
ss. 101.09 (3) (¢), 101.122 (2) (c), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a),
101.178 (2) or (3) (a), 101.63 (2) or (2m), 101.653, 101.73 (5) or (6), 101.82 (2), 101.87,
101.935, 101.95, 101.951, 101.952, 101.985 (1) to (3), 101.991, 145.02 (4), 145.035,

145.045, 145.15, 145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).
SEcCTION 2. 101.02 (21) (a) of the statutes, as affected by 2005 Wisconsin Act

456, is amended to read:

!} )
' Under the I':’&i%j/ Commerce must establish an Internet site that consumers may:
A _useto determine whether a contractor or subcontractor is registered by Commerce. -

Wmntractor is not reglstered with Commerce e T

against any person who violates the requirements imposed upon contractors and
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SENATE BILL 228 SECTION 2

101.02 (21) (@) In this subsection, “license” means a license, permit or
certificate of certification or registration issued by the department under s. 101.09
@A) (), 101.122 (2) (c), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a), 101.178
(2) or (3) (a), 101.63 (2), 101.653, 101.73 (5) or (6), 101.82 (2), 101.87, 101.935, 101.95,
101.951, 101.952, 101.985 (1) to (3), 101.991, 145.02 (4), 145.035, 145.045, 145.15,
145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).

SecTioN 3. 101.19 (1) (m) of the statutes is created to read:

101.19 (1) (m) The registration of contractors and subcontractors under subch.
VIIL

SECTION 4. 101.65 (1p) of the statutes is created to read:

101.65 (1p) May not issue a building permit to a person who is required to be
registered under subch. VIII unless that person, on applying for a building permit,
produces proof of registration.

~ SECTION 5. Subchapter VIII of chapter 101 [precedes 101.99] of the statutes is
created to read:
CHAPTER 101
SUBCHAPTER VIII
REGULATION OF CONSTRUCTION
CONTRACTORS AND SUBCONTRACTORS
101.99 Definitions. In this subchapter:
(1) “Construction” means the construction, renovation, repair, remodeling, or

demolition of an/iripre

(2) “Construction services” means mechanical or structural activities relating
to construction including carpentry, concrete work, landscaping, masonry work,

painting, plastering, insulation work, roofing, erection of scaffolding, or the

z "
struwctuy <
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installation or repair of floor coverings, drywall, wall coverings, tile, cabinets,

countertops, or siding.
P g’f?»»//
(3) “Contractor” means gﬁﬁé@/person engaged in the busmess of construction who
ya a st

contracts with the owner or lessor of 5rf@éz}/ yp

2(;\:21}5@\1@10@9&”3{1 im

10
11
12
13
14
15
16
17
18
19

20
21
22
23

24

ement W {eglfpmj;eﬁ%y/ 77

@ Subcontractor means a person who enters into a contract Wlth a

contractor or subcontractor to perform part or all of a contract i/d\;@nst(nutt»{o& /

\supervise-the constriction efan improver

101.991 Departmental powers and duties. The department shall do all of
the following:

(1) Register, and issue a unique registration number to, any person who desires
to act as a contractor or a subcontractor and who meets the requirements for
registration established by the department under this subchapter.

(2) Establish an Internet site that consumers may use to determine all of the
following:

(@) The name and address of every contractor and subcontractor registered by
the department under this subchapter.

(b) The name of the contact person for every contractor and subcontractor
registered by the department under this subchapter.

(c) Whether a contractor or subcontractor registered by the department under
this subchapter carries a performance bond or other financial assurance to ensure
the work of the contractor or subcontractor.

(3) Promulgate rules establishing all of the following:

(@) Standards for the registration of contractors and subcontractors.
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SENATE BILL 228 SECTION 5

(b) Application procedures for persons applying for registration under this
subchapter.

(c) Conditions under which the department may suspend or revoke the
registration of a contractor or subcontractor.

101.992 Prohibitions. (1) No person may hold himself or herself out or act
as a contractor or subcontractor or perform construction services unless that person
is registered as a contractor or subcontractor by the department under this
subchapter.

(2) No contractor or subcontractor may enter into a contract fo: construction
services with a person who is not registered as a contractor or subcontractor by the

v a5 (Cquar €.,
departmentiunder this subchapter.

(3) No contractor or subcontractor may claim or maintain an action to enforce
a lien under s. 779.01 for construction services performed or materials procured if the
contractor or subcontractor was not registered as a contractor or a subcontractor by
the department under this subchapter at the time that the services were performed
or the materials were procured.

(4) No contractor or subcontractor may knowingly and with intent to evade any
state or federal law, rule, or regulation coerce or induce a person to falsely declare
that he or she is an independent contractor.

101.993 Requirements. Every person who is registered as a contractor or
subcontractor by the department under this subchapter shall do all of the following:

(1) Display his or her registration number at his or her principal place of
business.

(2) Include his or her registration number on all construction bids and

contracts and on all advertising.
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1 101.994 Registration term. Registration under this subchapter shall be
2 valid for a period of not more than 4 years and shall be renewable. (e f;ﬁa ;;m o iy
: s ¥ \
3 101.995 \éxceptmq Sections 101.992 and 101.993 do not apply to\a persong. ,
: serJi ’“‘€§ AS @

4 who perﬁ)rms construction Wdr‘&{ on reahproperty, an\imprevement to real-propecty, —
\j 5 \OM tW@ WWWM%MW

as d 'by that person‘/

f; 6  Lis z»wned or
; ;MWW 101.997 Penalties. (1) The department may directly assess a forfeiture by

8 issuing an order against any person who violates s. 101.992 or 101.993. The
9 department may not assess a forfeiture exceeding $2,000 for each violation.

10 (2) The department shall promulgate rules specifying the procedures
11 governing the assessment of forfeitures under this section including the following:

12 (@) The procedure for issuing an order for an alleged violation.

13 (b) The amount of a forfeiture that the department may assess for an alleged

14 violation, subject to the limit under sub. (1).

15 (c) The procedure for contesting an order issued for an alleged violation.

16 (d) The procedure for contesting the assessment of a forfeiture for an alleged

17 violation.

18 (3) The department shall remit all forfeitures paid under this section to the
19 secretary of administration for deposit in the school fund.

20 (4) All forfeitures that are not paid as required under this section shall accrue

21 interest at the rate of 12 percent per year.

22 (8) The attorney general may bring an action in the name of the state to collect

23 any forfeiture imposed, or interest accrued, under this subsection if the forfeiture or

24 interest has not been paid after the exhaustion of all administrative and judicial

25 reviews.
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SECTION 6. Nonstatutory provisions.

(1) PropoSED RULES. No later than the first day of the 12th month beginning
after the effective date of this subsection, the department of commerce shall submit
in proposed form the rules required under sections 101.991 (3) and 101.997 (2) of the
statutes, as created by this act, to the legislative council staff under section 227.15
(1) of the statutes. Notwithstanding section 227.137 (2) o the statutes the sgcretary
of administration may not require the department commerce ﬁ;;gge an
economic impact report for the proposed rules.

) CONTBACTOR ADVISORY COMMITTEE. There is created a contractor advisory
committee{}ighf;f/cjimsist of 7 members appointed by the secretary of commerce. Of
the members appointed to the committee, 4 members shall be contractors, as defined
in section 101.99 (3) of the statutes, as created by this act, or subcontractors, as
defined in section 101.99 (4) of the statutes, as created by this act, 2 members shall
be representatives of labor unions, and one member shall be a public member. The
committee shall make recommendations to the department of commerce regarding
the promulgation of rules under sections 101.991 (3) and 101.997 (2) of the statutes,
as created by this act. The committee shall cease to exist on the first day of the 12th
month beginning after the day on which the rules required under sections 101.991
(3) and 101.997 (2) of the statutes, as created by this act, are promulgated by the
department of commerce.

SEcTION 7. Effective dates. This act takes effect on the first day of the 18th
month beginning after publication, except as follows:

(1) SecTION 6 (1) and (2) of this act take effect on the day after publication.

(END)

a.\.
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INSERT ANALYSIS

Generally, under the substitute - ment, the registration requirements
only apply to a person who performeg or supervises the construction, renovation,

é%mr , remodeling, or demolition of/4 structure that is regulated by W
0

mmerce as a public building,/a place of employment, or a manufactured home
or that is covered by the one- and fgifamily dwelling code or the multifamily dwelling
code. The substitute amendment also exempts certain persons from the
requirements established in the substitute amendment. The exemption applies to
any person who performs construction services on a structure that he or she owns or
leases, any person who is otherwise licensed by Commerce‘to perform construction
services, and any person who performs only small or routine construction services.

INSERT 4-4
| v oo ;W
* (4) “Dwelling” has the meaning given in s. 101.6{,
(5) “Manufactured home”\{las the meaning given in s. 101.91 (2).
(6) “Multifamily dwelling’{las the meaning given in s:j 101.971 (2).
(7) “Structure” means a public building, a place of employment, a\{dwelling, a

v

multifamily dwelling?/or a manufactured home.

[\A—A(. INSERT 6-6
w (D

A person who performs construction services and who holds a valid license,

J

permit, certification, or reglstratmn\{lssued by the“department to perform those

é—)str ctlon services.
(?{)' A person who performs, for compensation, miscellaneous small or routine
construction services and who does not employ any other person to perform

construction services.

CQ(\@ wS o @B
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Kite, Robin

From: DuPont, Robert - COMMERCE [Robert.DuPont@wisconsin.gov]
Sent: Tuesday, October 02, 2007 12:10 PM

To: Tierney, Michael

Cc: Kite, Robin; mreihl@sbcglobal.net

Subject: SB 228 Comments and Recommendations

Attachments: SB 228 comments from S&B.doc

Thank you for inviting me to the meeting on September 28th to discuss the draft Senate Substitute Amendment to
2007 Senate Bill 228. | think that the discussions were fruitful.

As requested, | discussed the Substitute Amendment with staff and we developed the attached text relative to the
proposed definitions on page 4, lines 1 through 18, of the Substitute Amendment.

We recommend defining the term "construction” without use of the term structure (or construction). Instead, we
recommend direct use of terms already defined in Chapter 101. We included erection of scaffolding, painting and
installation of wall finishes as we discussed on Friday. We also recommend a sentence that clearly says what
construction does not include. For this portion we listed activities that are already regulated by Chapter 443 of the
statutes. We also recommend not including "demolition" in this definition. Demolition, especially razing of a
building, is not construction (although we don't know if the demolition industry is experiencing the same problems
associated with "independent contractors vs.. employees" as portions of the construction industry reportedly are).

Likewise, the definition of the term "contractor” as we recommend it, does not contain the word "structure”. We
also recommend it should not include the word "supervision" for the same reason that we recommend supervision
not be included in the definition of construction.

We recommend deleting the definitions for "manufactured home" and "multifamily dwelling"” because they are
subsets of dwelling and public building respectively.

Relative to our discussion about deleting the exception contained on page 6, lines 16 through 18, of the substitute
amendment, regarding holders of other licenses from Commerce, | have the following to offer - regarding how
Commerce expects to implement the substitute amendment if it were to become law without the aforementioned
exception.

Commerce would add the registration requirements and business obligations contained in SB 228 to the
administrative rules now in place for Dwelling Contractors, Electrical Contractors and HVAC Contractors. Such
entities would be required to hold just one contractor credential from Commerce, but such entities would be
regulated by SB 228. We do not foresee increasing the costs of those credentials due to passage of SB 228.

10/02/2007



(1) “Construction” means and includes all the associated activities to build,
assemble, erect, renovate, repair or remodel a structure that serves as a place of
employment, a public building or dwelling. Construction includes erection of
scaffolding, painting and the installation of wall finishes. Construction does not include
the practice of architecture, engineering or the design of the building or building
components.

(2) “Contractor” means a person engaged or offering to engage in the business of
construction who contracts with the owner or tenant of a place of employment, public
building or dwelling to perform construction.

(3) “Dwelling” has the meaning given in s. 101.61 (1).

(4) “Subcontractor” means a person who enters into a contract with a contractor
or another subcontractor to perform construction.
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AN ACT to-ammend 101.02 (20) (a) and 101.02 (21) (a); and to create 101.19 (1)
(m), 101.65 (1p) and subchapter VIII of chapter 101 [précedes 101.99] of the
statutes; relating to: the regulation of construction contractors and

subcontractors, granting rule-making authority, and providing a penalty.

Analysis by the Legislative Reference Bureau

The Department of Commerce (Commerce) administers various laws, including
building codes, that promote safety in public and private buildings and in the
subsystems of those buildings. To that end, Commerce issues various licenses,
permits, registrations, and other credentials (licenses) to persons engaged in the
construction trades such as electricians and plumbers. Commerce also administers
and issues licenses in connection with the administration of other laws relating to
public safety such as those regulatmg fireworks and the storage of ﬂammable
liquids. coaefivibes

This substitute amendment requires Commerce to register any’ person who
desires to act as a contractor or subcontractor and who meets certain registration
requirements established by Commerce. Under the substitute amendment, a
contractor is a person engaged in the business of construction who contracts with the
owner or lessor of a WG perform, or supervise, constructioni%gm&ige@ The
substitute amendment specifies that a subcontractor is a person who enters into a

AT T
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Un er the substltute amendment Commerce must establish an Internet site
that consumers may use to determine whether a contractor or subcontractor is
registered by Commerce. The substitute amendment also requires Commerce to  /
promulgate rules establishing standards for the registration of contractors and /
subcontractors, application procedures for persons who apply for such registration,
and conditions under which Commerce may suspend or revoke such a registration.
The substitute amendment creates a contractor advisory committee that is required
to make recommendations to Commerce regarding the promulgation of these rules. |

The substitute amendment provides that, with certain exceptions, a person |
. may not hold himself or herself out or act as a contractor or subcontractor or perform

;: D coﬁ&?ﬁmm;unless the person is registered as a contractor or subcontractor }
by Commerce. The substitute amendment also proh1b1ts a contractor or /
% subcontractor from entering into contracts for construction genvides.s ith a |
who is not registered as a contractor or subcontractor with Commerce Further, the
substitute amendment ﬁrohlblts a contractor or subcontractor from claiming a lien
performed @x inétériald protured/if the contract
subcontractor is not registered with Commerce/ e AE fhe CidTiLtol OF Se
Generally, under the substitute amendment, the reglsfratlon requlrements

only apply to a person Who performs W@mﬁ%ﬁw&h& constructlo &ﬁ}?e

pubhc bulldmg, a place of emyloym
the ene~ gm;ﬁ two-family | dwellmg
W

The substitute amendment authorizes Commerce to dlrectly assess a forfeiture
by issuing an order against any person who violates the requirements imposed upon
contractors and subcontractors under the bill. ERE T

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SEcTION 1. 101.02 (20) (a) of the statutes, as affected by 2005 Wisconsin Act
2 456, is amended to read:

3 101.02 (20) (a) For purposes of this subsection, “license” means a license,
4 permit or certificate of certification or registration issued by the department under

5 ss. 101.09 (3) (¢), 101.122 (2) (), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a),
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101.178 (2) or (3) (a), 101.63 (2) or (2m), 101.653, 101.73 (5) or (6), 101.82 (2), 101.87,
101.935, 101.95, 101.951, 101.952, 101.985 (1) to (3), 101.991, 145.02 (4), 145.035,
145.045, 145.15, 145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).

SECTION 2. 101.02 (21) (a) of the statutes, as affected by 2005 Wisconsin Act
456, is amended to read:

101.02 (21) (a) In this subsection, “license” means a license, permit or
certificate of certification or registration issued by the department under s. 101.09
(3) (), 101.122 (2) (c), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a), 101.178
(2) or (3) (a), 101.63(2),101.653, 101.73 (5) or (6), 101.82(2), 101.87, 101.935, 101.95,
101.951, 101.952, 101.985 (1) to (3), 101.991, 145.02 (4), 145.035, 145.045, 145.15,
145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).

SeEcTION 3. 101.19 (1) (m) of the statutes is created to read:

101.19 (1) (m) The registration of contractors and subcontractors under subch.

VIIL

M-M%v s

gifCTION 4 101 65 (1p) of the statutes is createdyx:tﬂ fead: |

N

yw

L

101. 65 (lp) May not 1s“sue abmldmg permlt to a person who is required to be |

registered under subch VIII unless that perso‘rr -on applying for a building pernut /
/

_ produces proof Ogggﬁtratlyg I
SECTION g Subc};;:);er VIII of chapter 101 {precedes 101.99] of the statutes is
created to read:
CHAPTER 101
SUBCHAPTER VIII
REGULATION OF CONSTRUCTION
CONTRACTORS AND SUBCONTRACTORS

101.99 Definitions. In this subchapter:

i
{
!
i
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ﬁ%‘Contractor means a person éﬁg@ggd in the busmess of constructlongvho
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1) ‘c(jonstructlon§g means ti:%gpw EWWI ing;or-

demﬁh@n‘%f a’structure.

%

S
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to constructlon 1nETudwentry, concrgtefwork landscaping, masonry work,

painting, plastering, 1nsujfggw%k rooﬁng, V
installation or W floor coverings, drywall Wall covermgs, t11e cablnets >

I

e

contracts with the owner or lessor of a
activitresV

constructlon 5e

A
(5) “Manufacturéd home” has the nieaning given in §~lOW

(G “ﬁhlnfamlyfd?welﬁngz has the méaning giveri in s. 101.971(2).
é'z) “St‘; - m@WﬁW%ﬁW?MW’

Ynultifamily d dwelling; opa manifactured t
y/

A8) ?Subcontractor means a person who enters into a contract with a

ey e 1 e b 1 3
~ (2) Constructlon services” means mechanical or structural activities re ating |

‘\E/P@\% construction §E‘iy{%ﬁ schivitre

101.991 Departmental powers and duties. The department shall do all of
the following:

(1) Register, and issue a unique registration number to, any person who desires
to act as a contractor or a subcontractor and who meets the requirements for
registration established by the department under this subchapter.

(2) Establish an Internet site that consumers may use to determine all of the

following:
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(a) The name and address of every contractor and subcontractor registered by
the department under this subchapter.

(b) The name of the contact person for every contractor and subcontractor
registered by the department under this subchapter.

(¢c) Whether a contractor or subcontractor registered by the department under
this subchapter carries a performance bond or other financial assurance to ensure
the work of the contractor or subcontractor.

(3) Promulgate rules establishing all of the following:

(a) Standards for the registration of contractofs and subcontractors.

(b) Application procedures for persons applying for registration under this
subchapter.

(¢) Conditions under which the department may suspend or revoke the
registration of a contractor or subcontractor.

101.992 Prohibitions. (1) No person may hold himself or herself out or act

7 ('}\u{:;; A s)
unless that person

as a contractor or subcontractor or perform construction fefrvi¢é

is registered as a contractor or subcontractor by the department under this

% M (2) No contractor or subcontractor may e
f P

,%’
Wg& Wlth a'person who is not reglster
“"’%

d as a contractor or subcontractor by the
department as required urider th1 /bchapter.

e
& contract, for constructlon ‘

g ) o P 13 . . . R
(3) No contractor oi'}a’f)contractor fﬁ“ﬁyzgl%m or maintain an action to enforce

alienunders. 779.0for construction é{;ﬁ@gg@ performedorms terials procured if, &%
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10’/;993 Requirements. Every person who is registered as a contractor or
subcontractor by the department under this subchapter shall do all of the following:
(1) Display his or her registration number at his or her principal place of
business.
(2) Include his or her registration number on all construction bids and
contracts and on all advertising.

101.994 Registration term. Registration under this subchapter shall be

b&vahd for a perlod of not more than 4 years and shall be renewable

e s T T i A
é 101 995 Exceptmns Sectlons 101 992 and 101 993 do not apply to any of the

e

followmg )

o L ;
o, o |

1) A person%\k%?h@%pﬂgrforms construction services ogﬁ&af”éiructure that is owned
or leased by that person. -

2) A person who performs constru@mon services and who holds a valid license,

/

permit, certification, or reglstratlon 1ssued by “the department to perform those

o,

construction services. ~_

e,

e
(3) A person who performs, for compensation, miscellaneous $mall or routine
o g T o f

construction‘ services and who does not employ any other person to perform

N

constructlon serv1

issuing an order against any person who violates s. \401.992 or 101.993. The

department may not assess a forfeiture exceeding $2,000 for each violation.
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(2) The department shall promulgate rules specifying the procedures
governing the assessment of forfeitures under this section including the following:

(a) The procedure for issuing an order for an alleged violation.

(b) The amount of a forfeiture that the department may assess for an alleged
violation, subject to the limit under sub. (1 \/
(¢) The procedure for contesting an order issued for an alleged violation.

(d) The procedure for contesting the assessment of a forfeiture for an alleged
violation.

(8) The department shall remit all forfeitures paid under this section to the
secretary of administration for deposit in the school fund.

(4) All forfeitures that are not paid as required under this section shall accrue
interest at the rate of 12 percent per year.

(5) The attorney general may bring an action in the name of the state to collect
any forfeiture imposed, or interest accrued, under this subsection if the forfeiture or
interest has not been paid after the exhaustion of all administrative and judicial
reviews. |

SECTION 6. Nonstatutory provisions. :

(1) ié;i@é@’@ﬁm RULES. No later than the first day of the 12th mohth beginning
after the effective date of this subsection, the department of commerce shall submit

L, 999

in proposed form the rules required under sections 101.991 (3) and 101. f»" of the

statutes, as created by this act, to the legislative council staff under section 227.15
(1) of the statutes. Notwithstanding section 227.137 (2) of the statutes the secretary
of administration may not require the department of commerce to prepare an

economic impact report for the proposed rules.
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(2) CONTRACTOR ADVISORY COMMITTEE. There is created a contractor advisory
committee that shall consist of 7 members appointed by the secretary of commerce.
Of the members appointed to the committee, 4 members shall be contractors, as
defined in section 101.99%,%%)fL tiz statutes, as created by this act, or subcontractors,
as defined in section 101.99 (4) of the statutes, as created by this act, 2 members shall
be representatives of labor unions, and one member shall be a public member. The
committee shall make recommendations to the department of commerce regarding

o ol-99%
(2) of the statutes,

V.
the promulgation of rules under sections 101.991 (3) and 1
as created by this act. The committee shall cease to exist on the first day of the 12th

month beginning after the day on which the rules required under sections 101.991

% owd

3 and\/li)l%% (2) of the statutes, as created by this act, are promulgated by the
department of commerce.

SEcTION 7. Effective dates. This act takes effect on the first day of the %h
month beginning after publication, except as follows:

(1) SectioN 6 (1) and (2)\{)f this act take effect on the day after publication.

(END)

O
Y,
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INSERT 4-2

\%( activities associated with building, repairing, or remodeling a structure that
serves as a place of employment, a public building, or a dwelling. “Construction
activities”v;ncludes erection of scaffolding, painting, and installation of wall finishes.
“Construction activities” does not include the practice of architecture or engineering
or the design of a structure or its components‘.,

INSERT 6-3

(2) No contractor or subcontractor may do any of the following:

(a) Knowingly and with intent to evade any state or federal law, rule, or
regulation coerce or induce a person to falsely declare that he or she is an
independent contractor.

(b) Enter into a subcontract with a person who agrees to perform construction
activities on a project unless that person is registered as a contractor or
subcontractor by the departmenﬁ/in the manner required under this subchapter.

(3) No contractor or subcontractor may claim or maintain an action to enforce
a lien on an interest in land under s. 779.0 14 any of the following O\W\\QS

(a) The contractor or subcontractor was not registered by the department, in
the manner required under this subchapter\,,at the time the construction activities
on the land were performed.

(b) The claim for the lien is for construction activities on the land performed
by a subcontractor who was not registered by the\éepartment in the manner required

under this subchapter.
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Mike Tierney:

This note incorporates the changes you requested at our recent meeting as well as some
follow-up suggestions from Bob DuPont at the Department of Commerce.” Please note
the following:

1. I have slightly modified some of the language suggested by Bob DuPont to avoid
redundancies. See, for example, the definition of “construction activities” in the draft.

2. I have extended the delayed effective date so that the provisions of the draft take
effect on the first day of the 24th/month after publication instead of the 18th month.
Please confirm that this is consistent with your intent.

3. Please look closely at the language in the draft that relates to lien rights. I want
to make sure that the draft accurately reflects your intent on this issue.

4. At our meeting, I recgqmmended that the draft include a provision giving the
Department of Commerce’ authority to promulgate emergency rules. Upon further
thought, I do not think such a provision is necessary given the long delayed effective
date in the redraft. Do you concur?

Please feel free to contact me if you have any questions with regard to this draft.

Robin N. Kite

Legislative Attorney

Phone: (608) 266-7291

E-mail: robin.kite@legis.wisconsin.gov
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Mike Tierney:

This note incorporates the changes you requested at our recent meeting as well as some
follow-up suggestions from Bob DuPont at the Department of Commerce. Please note
the following: :

1. I have slightly modified some of the language suggested by Bob DuPont to avoid
redundancies. See, for example, the definition of “construction activities” in the draft.

2. I have extended the delayed effective date so that the provisions of the draft take
effect on the first day of the 24th month after publication instead of the 18th month.
Please confirm that this is consistent with your intent.

3. Please look closely at the language in the draft that relates to lien rights. I want
to make sure that the draft accurately reflects your intent on this issue.

4. At our meeting, I recommended that the draft include a provision giving the
Department of Commerce authority to promulgate emergency rules. Upon further
thought, I do not think such a provision is necessary given the long delayed effective
date in the redraft. Do you concur?

Please feel free to contact me if you have any questions with regard to this draft.

Robin N. Kite

Legislative Attorney

Phone: (608) 266-7291

E-mail: robin.kite@legis.wisconsin.gov
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Kite, Robin

From: Lovell, David

Sent: Friday, October 19, 2007 4:57 PM
To: Tierney, Michael

Cc: Kite, Robin

Subject: RE: SB 228

Mike,

| just talked to Robin Kite about the attached version of your sub.

First, | talked with her about the lien question. | concur with her and, it appears, everyone else, that some clarification is in
order. | will wait to see what she comes up with for that.

Second, | see a problem with the definition of "construction activities,” in particular the words "activities associated with." It
is good that the definition specifies certain things that are included and excluded from this meaning, but I think there are
too many other activities that are "associated with" construction for comfort. For example, delivery of materials to a job site
is clearly associated with construction, but you don't want the supplier or truck driver to have to be a registered contractor
or subcontractor, do you? 1 fear there may be other such examples that we cannot anticipate in drafted exceptions to the
definition and so suggest using the term "construction” instead of "construction activities" and defining it as "building,
repairing, or maintaining a structure ...

Third, | was surprised to see that all exceptions had been removed. Robin said that the exceptions for holders of other
Commerce licenses and for handymen were taken out for policy reasons, which is fine.

She said that the exception for a person working on his or her own property was taken out because that person was not
holding himself or herself out as a contractor or subcontractor and so was not covered by the draft. However, the draft
also applies to a person who performs construction activities, which would include a person conducting construction
activities on his or her own property. | think the exception in the original bill should be reinserted.

Robin said that the redraft to address the lien questions is still in editing, meaning that she could call it back and make
additional changes, if needed. We should talk first thing on Monday to get instructions to her as soon as possible. You
can call me, if you like, or call Robin directly. Either way, please let me know your decisions.

When we have a final draft, | will revise the memo describing it.

I told Robin that you are interested in having this ready for the exec next Thursday, and she will do what she can, of
course. Please be cognizant, though, that they are still under a lot of pressure with drafting for the budget.

I'll talk with you Monday morning.

David

David L. Lovell, Senior Analyst
Wisconsin Legislative Council Staff
608/266-1537

From: Tierney, Michael

Sent: Thursday, October 18, 2007 3:39 PM
To: Lovell, David

Subject: SB 228

Hi David —

We received a draft back from Robin Kite for the contractor registration bill SB 228 (the draft is LRBs0129/2). I've
attached that draft to this email along with a drafting note from Robin.



Bob DuPont at Commerce thought it was Ok.

The one question raised by Mark Reihl was whether the language on page 5 lines 14 through 21 would impact the lien
rights of a general contractor who hired a registered subcontractor who, unbeknownst, to the general contractor then

violated the provisions of the bill.
Our intent is to only have the loss of line rights go up as high was the wrongdoer.
| left a voicemail for Robin, but | also wanted to have your perspective.

We are talking with Senator Plale’s office about having this bill added to the exec calendar for October 25, Commerce is
going to prepare a letter outlining how they would proceed under the provisions found in this draft — do you think you could
prepare a memo as well?

Also, will there have to be another fiscal estimate prepared prior to an exec being held on the amendment?
Thank you.

Mike Tierney
Office of Senator Wirch

<< File: LRB s0129_2 >> << File: LRB s0129/2 >>



lofas

State of Wisconsin 3
2007 - 2008 LEGISLATURE LRBs0129/%
RNK:jld;jf

SENATE SUBSTITUTE AMENDMENT |,
TO 2007 SENATE BILL 228

AN ACT to amend 101.02 (20) (a) and 101.02 (21) (a); and to create 101.19 (1)
(m) and subchapter VIII of chapter 101 [precedes 101.99] of the statutes;
relating to: the regulation of construction contractors and subcontractors,

granting rule-making authority, and providing a penalty.

Analysis by the Legislative Reference Bureau

The Department of Commerce (Commerce) administers various laws, including
building codes, that promote safety in public and private buildings and in the
subsystems of those buildings. To that end, Commerce issues various licenses,
permits, registrations, and other credentials (licenses) to persons engaged in the
construction trades such as electricians and plumbers. Commerce also administers
and issues licenses in connection with the administration of other laws relating to
public safety such as those regulating fireworks and the storage of flammable
liquids.

This substitute amendment requires Commerce to register any person who
desires to act as a contractor or subcontractor and who meets certain registration
requirements established by Commerce. Under the substitute amendment, a
contractor is a person engaged in the business of construction who contracts with the f*
owner or lessor of a place of employment, a public building, or a dwelling to performj
mmgggconstmcmon activities¥Y The substitute amendment specifies that a
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“subcontractor is a | person Wﬁ//enters into a contract with a contractor or a
subcontractor to perform construction activities. {~ S

Under the substitute amendment, Commerce must establish an Internet site
that consumers may use to determine whether a contractor or subcontractor is
registered by Commerce. The substitute amendment also requires Commerce to
promulgate rules establishing standards for the registration of contractors and
subcontractors, application procedures for persons who apply for such registration,
and conditions under which Commerce may suspend or revoke such a registration.
The substitute amendment creates a contractor advisory committee that is required
to make recommendations to Commerce regarding the promulgation of these rules.
The substitute amendment provides that, with certain exceptions, a person

may not hold hlmself or} erself out or act as a contractor or subcontractor grperfartd._
: ' ipe” unless the person is registered as a contractor or
subcontractor by Commerce The substitute amendment also prohibits a contractor
or subcontractor from entering into contracts for construction activities with a
person who is not registered as a contractor or subcontractor with Commerce.
Further, the substitute amendment prohibits a contractor or subcontractor from
claiming a lien for construction activities performed if the contractor or
subcontractor is not registered with Commerce or if the contractor or subcontractor

uses an unreglstered subcontractor

2007 2008 Leglslature ;
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he sub stltute amendment authorlzes Commerce to dlrectly assess a forfeiture
by issuing an order against any person who violates the requirements imposed upon

contractors and subcontractors under the % gj\\ﬁ%‘iﬂ*ﬂ% AFTeOANE Y

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTION 1. 101.02 (20) (a) of the statutes, as affected by 2005 Wisconsin Act
456, is amended to read:

101.02 (20) (a) For purposes of this subsection, “license” means a license,
permit or certificate of certification or registration issued by the department under
ss. 101.09 (3) (c), 101.122 (2) (¢), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a),
101.178 (2) or (3) (a), 101.63 (2) or (2m), 101.653, 101.73 (5) or (\6}, 101.82(2), 101.87,

101.935, 101.95, 101.951, 101.952, 101.985 (1) to (3), 101.991,"145.02 (4), 145.035,
145.045, 145.15, 145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).
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SECTION 2

SECTION 2. 101.02 (21) (a) of the statutes, as affected by 2005 Wisconsin Act
456, is amended to read:

101.02 (21) (a) In this subsection, “license” means a license, permit or
certificate of certification or registration issued by the department under s. 101.09
(3) (c), 101.122 (2) (c), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a), 101.178
(2) or (3) (a), 101.63(2),101.653, 101.73 (5) or (6), 101.82 (2), 101.87, 101.935, 101.95,
101.951, 101.952, 101.985 (1) to (3), 101.991JJ 45.02 (4), 145.035, 145.045, 145.15,
145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).

SECTION 3. 101.19 (1) (m) of the statutes is created to read:

101.19 (1) (m) The registration of contractors and subcontractors under subch.
VIII.

SECTION 4. Subchapter VIII of chapter 101 [precedes 101.99] of the statutes is
created to read:

CHAPTER 101
SUBCHAPTER VIII
REGULATION OF CONSTRUCTION
CONTRACTORS AND SUBCONTRACTORS

101.99 Definitions. In this subchapter:

(1) “Construction activities” means activities associated with building,
repairing, or remodeling a structure that serves as a place of employment, a public
building, or a dwelling. “Construction activities” includes erection of scaffolding,

painting, and installation of wall finishes. “Construction activities” does not include

the practice of architecture or engineering ﬁ; the design of a structure or its

[
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(2) “Contractor” means a person who engages, or offers to engage, in the
business of construction and who contracts with the owner or lessor of a place of
employment, a public building, or a dwelling to perform construction activities.

(8) “Dwelling” has the meaning given in s. 101.61 (1).

(4) “Subcontractor” means a person who enters into a contract with a
contractor or subcontractor to perform construction activities.

101.991 Departmental powers and duties. The department shall do all of
the following:

(1) Register, and issue a unique registration number to, any person who desires
to act as a contractor or a subcontractor and who meets the requirements for
registration established by the department under this subchapter.

(2) Establish an Internet site that consumers may use to determine all of the
following:

(a) The name and address of every contractor and subcontractor registered by
the department under this subchapter.

(b) The name of the contact person for every contractor and subcontractor
registered by the department under this subchapter.

(c) Whether a contractor or subcontractor registered by the department under
this subchapter carries a performance bond or other financial assurance to ensure
the work of the contractor or subcontractor.

(8) Promulgate rules establishing all of the following:

(a) Standards for the registration of contractors and subcontractors.

(b) Application procedures for persons applying for registration under this

subchapter.
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(¢) Conditions under which the department may suspend or revoke the

registration of a contractor or subcontractor.

101.992 Prohibitions. (1) No person may hold himself or herself out or act

as a contractor or subcontractor ¢ etivitiéd unless that person

o

o f

5 is registered as a contractor or subcontractor by the department under this

6 subchapter.

7 (2) No contractor or subcontractor may do any of the following:

8 (a) Knowingly and with intent to evade any state or federal law, rule, or

9 regulation coerce or induce a person to falsely declare that he or she is an
10@{ independent contractor. o o e Mﬂwﬂwﬂm
11/ B ?1;) E’EEQT&?Q%Q&Z%%& @pﬁrs;n who agr;es to perform o1 stctmn 3
12 E act11t1 -on a project unle;s ”ihavt person is reg1$tered as 4 contractor or §z
13 % subcontractor by 3e epa;jcment in tﬁge manner requlred der this subchapter. f
y ““””‘7‘2»5’”&“‘”’”1@” > Mfrm gt om s snfores\
15 Af a ollowing applies:

16

17 the manner requ1red under
18 | on the land were perfo " .

} (b) The c for the hen is for constructlo

_ufider this subchapter o J— ,

il e SR i i i, «N,/
I/l 993 Requirements. Every person who is registered as a contractor or
subcontractor by the department under this subchapter shall do all of the following:
(1) Display his or her registration number at his or her principal place of

business.
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(2) Include his or her registration number on all construction bids and
contracts énd on all advertising.

101.994 Registration term. Registration under this subchapter shall be
valid for a period of not more than 4 years and shall be renewable.

101.995 Penalties. (1) The department may directly assess a forfeiture by
issuing an order against any person who violates s. 101.992 or 101.993. The
department may not assess a forfeiture exceeding $2,000 for each violation.

(2) The department shall promulgate rules specifying the procedures
governing the assessment of forfeitures under this section including the following:

(a) The procedure for issuing an order for an alleged violation.

(b) The amount of a forfeiture that the department may assess for an alleged
violation, subject to the limit under sub. (1).\/

(¢) The procedure for contesting an order issued for an alleged violation.

(d) The procedure for contesting the assessment of a forfeiture for an alleged
violation.

(8) The department shall remit all forfeitures paid under this section to the
secretary of administration for deposit in the school fund.

(4) All forfeitures that are not paid as required under this section shall accrue
interest at the rate of 12 percent per year.

(5) The attorney general may bring an action in the name of the state to collect
any forfeiture imposed, or interest accrued, under this subsection if the forfeiture or
interest has not been paid after the exhaustion of all administrative and judicial
reviews.

SecTION 5. Nonstatutory provisions.
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SECTION 5

(1) Rures. No later than the first day of the 12th month beginning after the
effective date of this subsection, the department of commerce shall submit in
proposed form the rules required under sections 101.99 13{3) and 101.995 (2){f the
statutes, as created by this act, to the legislative council staff under section 227.15
(1) of the statutes. Notwithstanding section 227.137 (2) of the statutes the secretary
of administration may not require the department of commerce to prepare an
economic impact report for the proposed rules.

(2) CONTRACTOR ADVISORY COMMITTEE. There is created a contractor advisory
committee that shall consist of 7 members appointed by the secretary of commerce.
Of the members appointed to the committee, 4 members shall be contractors, as
defined in section 101.99 (2) of the statutes, as created by this act, or subcontractors,
as defined in section 101.99 (4)%f the statutes, as created by this act, 2 members shall
be representatives of labor unions, and one member shall be a public member. The
committee shall make recommendations to the department of commerce regarding
the promulgation of rules under sections 101.991 (3)\{;nd 101.995 (2)\§f the statutes,
as created by this act. The committee shall cease to exist on the first day of the 12th
month beginning after the day on which the rules required under sections 101.991
(3)V;nd 101.995 (2)":)f the statutes, as created by this act, are promulgated by the
department of commerce.

SEcTION 6. Effective dates. This act takes effect on the first day of the 24th
month beginning after publication, except as follows:

(1) SecTION 5 (1) and (2) of this act take effect on the day after publication.

(END)
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enforce a lien described under s. 779.01 (3) if the contractor or subcontractor was not
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registered, as required under this subchapter, at the time the construction activities
were performed. .

Q( @5\10 'c;);lt;*actor may claim or maintain an action to enforce a lien described
under s. 779.01 (3) for construction activities performed by a subcontractor if that
subcontractor was not registered, as required under this subchapter, at the time the

construction activities were performed.
~ (UG

ﬁ}( @gNO subcontractor may claim or maintain an action to enforce alien described
under s.\479.01 (3) for construction activities performed by another\/;ubcontractor if
that other subcontractor was not registered, as required under thiswgubchapter, at

the time the construction activities were performed.
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SENATE SUBSTITUTE AMENDMENT,
TO 2007 SENATE BILL 228

@D Jr

AN ACT to amend 101.02 (20) (a) and 101.02 (21) (a); and #o create 101.19 (1)

(m) and subchapter VIII of chapter 101 [precedes 101.99] of the statutes;
relating to: the regulation of construction contractors and subcontractors,

granting rule-making authoﬁty, and providing a penalty.

Analysis by the Legislative Reference Bureau

The Department of Commerce (Commerce) administers various laws, including
building codes, that promote safety in public and private buildings and in the
subsystems of those buildings. To that end, Commerce issues various licenses,
permits, registrations, and other credentials (licenses) to persons engaged in the
construction trades such as electricians and plumbers. Commerce also administers
and issues licenses in connection with the administration of other laws relating to
public safety such as those regulating fireworks and the storage of flammable
liquids.

This substitute amendment requires Commerce to register any person who
desires to act as a contractor or subcontractor and who meets certain registration
requirements established by Commerce. Under the substitute amendment, a
contractor is a person engaged in the business of construction who contracts with the
owner or lessor of a place of employment, a public building, or a dwelling to perform
construction activities. The substitute amendment specifies that a subcontractor is
a person who enters into a contract with a contractor or a subcontractor to perform
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construction activities. The substitute amendment provides generally that
construction activities are activities associated with building, repairing, or
remodeling a structure that serves as a public building, a place of employment, or a
dwelling.

Under the substitute amendment, Commerce must establish an Internet site
that consumers may use to determine whether a contractor or subcontractor is
registered by Commerce. The substitute amendment also requires Commerce to
promulgate rules establishing standards for the registration of contractors and
subcontractors, application procedures for persons who apply for such registration,
and conditions under which Commerce may suspend or revoke such a registration.
The substitute amendment creates a contractor advisory committee that is required
to make recommendations to Commerce regarding the promulgation of these rules.

The substitute amendment provides that, with certain exceptions, a person
may not hold himself or herself out or act as a contractor or subcontractor unless the
person is registered as a contractor or subcontractor by Commerce. The substitute
amendment also prohibits a contractor or subcontractor from entering into contracts
for construction activities with a person who is not registered as a contractor or
subcontractor with Commerce. Further, the substitute amendment prohibits a
contractor or subcontractor from claiming a lien for construction activities performed
if the contractor or subcontractor is not registered with Commerce or if the contractor
or subcontractor uses an unregistered subcontractor.

The substitute amendment authorizes Commerce to directly assess a forfeiture
by issuing an order against any person who violates the requirements imposed upon
contractors and subcontractors under the substitute amendment.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 101.02 (20) (a) of the statutes, as affected by 2005 Wisconsin Act
456, is amended to read:

101.02 (20) (a) For purposes of this subsection, “license” means a license,
permit or certificate of certification or registration issued by the department under
ss. 101.09 (3) (¢), 101.122 (2) (c), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a),
101.178 (2) or (3) (a), 101.63 (2) or (2m), 101.653, 101.73 (5) or (6), 101.82 (2), 101.87,
101.935, 101.95, 101.951, 101.952, 101.985 (1) to (3), 101.991, 145.02 (4), 145.035,
145.045, 145.15, 145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).
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SECTION 2

SECTION 2. 101.02 (21) (a) of the statutes, as affected by 2005 Wisconsin Act
456, is amended to read:

101.02 (21) (a) In this subsection, “license” means a license, permit or
certificate of certification or registration issued by the department under s. 101.09
(3) (), 101.122 (2) (¢), 101.143 (2) (g), 101.15 (2) (e), 101.17, 101.177 (4) (a), 101.178
(2) or (3) (a), 101.63 (2), 101.653, 101.73 (5) or (6), 101.82(2), 101.87, 101.935, 101.95,
101.951, 101.952, 101.985 (1) to (3), 101.991, 145.02 (4), 145.035, 145.045, 145.15,
145.16, 145.165, 145.17, 145.175, 145.18 or 167.10 (6m).

SECTION 3. 101.19 (1) (m) of the statutes is created to read:

101.19 (1) (m) The registration of contractors and subcontractors under subch.
VIIL

SECTION 4. Subchapter VIII of chapter 101 [precedes 101.99] of the statutes is
created to read:

CHAPTER 101
SUBCHAPTER VIII
REGULATION OF CONSTRUCTION
CONTRACTORS AND SUBCONTRACTORS

101.99 Definitions. In this subchapter:

(1) “Construction activities” means activities associated with building,
repairing, or remodeling a structure that serves as a place of employment, a public
building, or a dwelling. “Construction activities” includes erection of scaffolding,
painting, and installation of wall finishes. “Construction activities” does not include
the practice of architecture or engineering, the design of a structure or its

components, or the delivery of supplies or materials.
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(2) “Contractor” means a person who engages, or offers to engage, in the
business of construction and who contracts with the owner or lessor of a place of
employment, a public building, or a dwelling to perform construction activities.

(8) “Dwelling” has the meaning given in s. 101.61 (1).

(4) “Subcontractor” means a person who enters into a contract with a
contractor or subcontractor to perform construction activities.

101.991 Departmental powers and duties. The department shall do all of
the following:

(1) Register, and issue a unique registration number to, any person who desires
to act as a contractor or a subcontractor and who meets the requirements for
registration established by the department under this subchapter.

(2) Establish an Internet site that consumers may use to determine all of the
following:

(a) The name and address of every contractor and subcontractor registered by
the department under this subchapter.

(b) The name of the contact person for every contractor and subcontractor
registered by the department under this subchapter.

(¢) Whether a contractor or subcontractor registered by the department under
this subchapter carries a performance bond or other financial assurance to ensure
the work of the contractor or subcontractor.

(3) Promulgate rules establishing all of the following:

(a) Standards for the registration of contractors and subcontractors.

(b) Application procedures for persons applying for registration under this

subchapter.
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(¢) Conditions under which the department may suspend or revoke the
registration of a contractor or subcontractor.

101.992 Prohibitions. (1) No person may hold himself or herself out or act
as a contractor or subcontractor unless that person is registered as a contractor or
subcontractor by the department under this subchapter.

(2) No contractor or subcontractor may do any of the following:

(a) Knowingly and with intent to evade any state or federal law, rule, or
regulation coerce or induce a person to falsely declare that he or she is an
independent contractor.

(b) Claim or maintain an action to enforce a lien described under s. 779.01 (3)
if the contractor or subcontractor was not registered, as required under this

subchapter, at the time the construction activities were performed.
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~101.993 Requirements. Every person who is registered as a contractor or
subcontractor by the department under this subchapter shall do all of the following:

(1) Display his or her registration number at his or her principal place of

busmess

1 - (3) No contractor may claim or maintain an actlon to enforce a hen descr1
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(2) Include his or her registration number on all construction bids and
contracts and on all advertising.

101.994 Registration term. Registration under this subchapter shall be
valid for a period of not more than 4 years and shall be renewable.

101.995 Penalties. (1) The department may directly assess a forfeiture by
issuing an order against any person who violates s. 101.992 or 101.993. The
department may not assess a forfeiture exceeding $2,000 for each violation.

(2) The department shall promulgate rules specifying the procedures
governing the assessment of forfeitures under this section including the following:

(a) The procedure for issuing an order for an alleged violation.

(b) The amount of a forfeiture that the department may assess for an alleged
violation, subject to the limit under sub. (1).

(¢c) The procedure for contesting an order issued for an alleged violation.

(d) The procedure for contesting the assessment of a forfeiture for an alleged
violation.

(3) The department shall remit all forfeitures paid under this section to the
secretary of administration for deposit in the school fund.

(4) All forfeitures that are not paid as required under this section shall accrue
interest at the rate of 12 percent per year.

(5) The attorney general may bring an action in the name of the state to collect
any forfeiture imposed, or interest accrued, under this subsection if the forfeiture or
interest has not been paid after the exhaustion of all administrative and judicial
reviews.

SEcTION 5. Nonstatutory provisions.
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SECTION 5

(1) RuLes. No later than the first day of the 12th month beginning after the
effective date of this subsection, the department of commerce shall submit in
proposed form the rules required under sections 101.991 (3) and 101.995 (2) of the
statutes, as created by this act, to the legislative council staff under section 227.15
(1) of the statutes. Notwithstanding section 227.137 (2) of the statutes the secretary
of administration may not require the department of commerce to prepare an
economic impact report for the proposed rules.

(2) CONTRACTOR ADVISORY COMMITTEE. There is created a contractor advisory
committee that shall consist of 7 members appointed by the secretary of commerce.
Of the members appointed to the committee, 4 members shall be contractors, as
defined in section 101.99 (2) of the statutes, as created by this act, or subcontractors,
as defined in section 101.99 (4) of the statutes, as created by this act, 2 members shall
be representatives of labor unions, and one member shall be a public member. The
committee shall make recommendations to the department of commerce regarding
the promulgation of rules under sections 101.991 (3) and 101.995 (2) of the statutes,
as created by this act. The committee shall cease to exist on the first day of the 12th
month beginning after the day on which the rules required under sections 101.991
(3) and 101.995 (2) of the statutes, as created by this act, are promulgated by the
department of commerce.

SEcTION 6. Effective dates. This act takes effect on the first day of the 24th
month beginning after publication, except as follows:

(1) SEcTION 5 (1) and (2) of this act take effect on the day after publication.

(END)
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(3) No contractor may claim or maintain an action to enforce a lien described
under s. 779.01 (3) for construction activities performed by another person if that
person performed those construction activities under a contract with the contractor
and that person was not registered, as required under this subchapter, at the time
that the person performed the construction activities. \/

(4) No subcontractor may claim or maintain an action to enforce a lien
described under s. 779.01 (3) for construction activities performed by another person
if that person performed those construction activities under a contract with the
subcontractor and that person was not registered, as required under this subchapter,

at the time that the person performed the construction activities. /



