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Office of Quality Assurance
Remedial Legislation for 2007-08 Legislative Session

Nurse Aide Training Technical Changes

Specific Statutory Change Requested

Multiple changes to s. 146.40 as follows:

s. 146.40(1) - Approved nurse aide training programs are required to train individuals to
work in all health care settings; therefore, the terms home health aide and hospice aide
are obsolete. Delete these definitions. Federal regulations now allow feeding assistants
in nursing homes. Add definition for feeding assistant:

"Feeding assistant" means a person at least 16 years old who has completed a
State-approved feeding assistant training program and who is paid by a long term
care facility, or a person who is used under an arrangement with another agency
or organization to assist clients who have no feeding complications with the
activities of eating and drinking.

"Feeding assistant” does not mean an individual who is a licensed health
professional or registered dietician; volunteers without money compensation; or a
nurse aide.

s. 146.40(2) - States were allowed to waive the training and testing requirement for a
person who completed a nurse aide training and testing program prior to July 1, 1989,
under the process known as "deeming." Federal regulations also allowed states to waive
the training and testing requirement for a person who worked as a nurse aide at one or
more facilities of the same employer for at least 24 consecutive months before December
19, 1989 under the process known as "grandparenting.” Delete the outdated deeming and
grandparenting language. Clarify that an individual enrolled in a nurse aide mstructmnal
program and employed or under contract as a nurse aide fewer than 120 calendar'shall
not be counted toward meeting or complying with any requirements for nursing care staff
and functions of a facility, including minimum nursing staffing requirements, until
satisfactory completion of a competency evaluation.

s. 146.40 (2m) - Federal regulations allow the use of feeding assistants in nursing homes.
Add statutory language to allow the use of feeding assistants.

s. 146.40(4r) - Delete the provision that substantiation notices be sent via certified mail,
Make changes to synchronize how the appeal period is calculated in both chapter 146 and
HFS 13.

Update all references to "nurse's assistant” to "nurse aide," "Intermediate care facility for
the mentally retarded" to "Intermediate care facility for persons with mental retardation,"
and some other minor technical fixes: changing references to hh aide or hospice aide to
nurse aideg’é'nd changing "certification” to "approval” in 146.40(4m) & 146.40(5)(a).

DDES /00O 12/4/2006



Office of Quality Assurance
Remedial Legislation for 2007-08 Legislative Session

Update all references to "aides" in the complaint filing, investigation, decision-making,
and hearing process language in s. 146.40 to "caregivers".

Administrative or Substantive Problem with the Current Statutes
The current language in s. 146.40 is outdated and no longer needed, does not recognize

feeding assistants, and uses anachronistic terminology.

DDES /00O 12/4/2006



Office of Quality Assurance
Remedial Legislation for 2007-08 Legislative Session

Need for the Change
Changes are needed to modernize the statute to reflect current terminology and other
technical changes that have occurred since it was enacted.

Estimate of Fiscal Effect
The costs to be incurred will be limited to staff time required to draft the language
changes and communicate the enacted changes.

DDES / OO ' ‘ 12/4/2006



Kennedy, Debora

From: Busse, Shari E - DHFS

Sent: Monday, June 25, 2007 3.01 PM
To: Kennedy, Debora

Cc: Bartelt, Richard G - DHFS

Subject: ) Re: Questions on attached proposal

Hi Debora -

I am in and out of meetings all week so if possible, it would be best if you could email
- your questions about 146.40 to me. Please cc Dick Bartelt and we will get back to you as
soon as possible.

thank you ~

Shari

Shari Busse, Director

Office of Caregiver Quality

Division of Quality Assurance

Department of Health and Family Services
608-243-~2084

608-243-2020 fax
bussese@dhfs.state.wi.us

Plan to attend DQA's 7th Annual Conference for Health Care Providers and DQA Staff August
7, 2007 ~ FOCUS 2007 Special Session: Zeroing In on Abuse Prevention August 8, 2007 ~
FOCUS 2007 Conference: Coming Together: Mapping The Journey To Excellence

Location: Stevens Point Holiday Inn & Convention Center

http://dhfs.wisconsin.gov/rl dsl/Training/focus07.htm

* ok ok ok ok K kK

NOTICE: This E-mail and any attachments may contain confidential information. Use and
further disclosure of the information by the recipient must be consistent with applicable
laws,; regulations and agreements. If you received this E-mail in error, please notify the
sender; delete the E-mail; and do not use, disclose or store the information it contains.

>>> "Rose, Laura" <Laura.Rosellegis.wisconsin.gov> 6/22/07 11:53 AM
>>>

Hi Shari,

Katie Plona gave me your name as the appropriate contact person on this remedial
legislation proposal described in the attachment. The drafter at the LRB, Debora Kennedy,
has some questions on this. I wanted to let you know that she will be calling you.

Thanks,

Laura Rose
Staff to Law Revision Committee

Laura D. Rose

Deputy Director

Wisconsin Legislative Council
One East Main Street, Suite 401
P. O. Box 2536

Madison, WI 53701-2536
laura.rose@legis.wisconsin.gov
tel: 608.266.9791

fax: 608.266.3830



Kennedy, Debora

To: Busse, Shari E - DHFS
Subject: RE: Questions on attached proposal

Shari, the following are my questions:

1. The instructions say, in part, "Delete the ocutdated deeming and grandparenting
language." Are you certain that these statutes no longer apply to any person?

2. The instructions say "s. 146.40 (2m)--Federal regulations allow the use of feeding
assistants in nursing homes. Add statutory language to allow the use of feeding
assistants.”

What do you mean by this? Do you intend that I create s. 146.40 (2m)? If so, do you want
it to echo parts of s. 146.40 (2)? If so, which part(s)? Do you want me to create a

state-approved feeding assistant training program? Do you want s. 146.40 (3), (3m), and
(4) to be amended to include nursing assistants? What about s. 146.40 (4r)? Any other
provisions?

3. The instructions say, with respect to s. 146.40 (4r): "Make changes to synchronize

how the appeal period is calculated in both chapter 146 and HFS 13."

This instruction is imprecise; how do you intend that I "synchronize" the appeal period?
Do you want me to use certain language in HFS 13 to amend s. 146.40 (4r)? If, so, what?
Please be more explicit.

4. The instructions say, "[clhang[ing] "certification" to "approval" in s. 146.40 (4m)
and (5) (a)."

Do you intend that these words be changed only in the provisions specified? If so, the
changes would then be inconsistent with the rest of the statutes. I assume that these
changes should be be made throughout, correct?

5. The ‘instructions say, "Update all references to "aides" in the complaint filing,
investigation, decision-making, and hearing process language in s. 146.40 to
"caregivers"."

Why? What is the term "caregiver" (for which no definition is given) supposed to mean?

6. The instructions generally are changing terminology, deleting some categories of
persons who would be eligible to be employed as aides by certain facilities, and making
other changes. Because these changes will apply to persons who are now termed hospice
aides, home health aides, etc., it will be necessary to draft certain transitional
provisions that will refer to current (2005) law to allow now-certified people to be
considered "approved"” under the new terminology. I recommend that, in addition, the draft
have a delayed effective date of a few months after passage for facilities and people
involved to understand and implement these changes.

Debora Kennedy

~~~~~ Original Message-----

From: Busse, Shari E - DHFS

Sent: Monday, June 25, 2007 3:01 PM

To: Kennedy, Debora

Cc: Bartelt, Richard G - DHFS

Subject: Re: Questions on attached proposal

Hi Debora -

I am in and out of meetings all week so if possible, it would be best if you could email
your questions about 146.40 to me. Please cc Dick Bartelt and we will get back to you as
soon as possible.

thank you ~

Shari




Shari Busse, Director

Office of Caregiver Quality

Division of Quality Assurance

Department of Health and Family Services
608~243~2084 2 .. 3% Tis
608-243-2020 fax
bussesel@dhfs.state.wi.us

Plan to attend DQA's 7th Annual Conference for Health Care Providers and DQA Staff August
7, 2007 ~ FOCUS 2007 Special Session: Zeroing In on Abuse Prevention August 8, 2007 ~
FOCUS 2007 Conference: Coming Together: Mapping The Journey To Excellence

Location: Stevens Point Holiday Inn & Convention Center

http://dhfs.wisconsin.gov/rl dsl/Training/focus07.htm
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NOTICE: This E-mail and any attachments may contain confidential information. Use and
further disclosure of the information by the recipient must be consistent with applicable
laws, regulations and agreements. If you received this E-mail in error, please notify the
sender; delete the E-mail; and do not use, disclose or store the information it contains.

>>> "Rose, Laura" <Laura.Rose@legis.wisconsin.gov> 6/22/07 11:53 AM
>>>

Hi“Shari,

Katie Plona gave me your name as the appropriate contact person on this remedial
legislation proposal described in the attachment. The drafter at the LRB, Debora Kennedy,
has some questions on this. I wanted to let you know that she will be calling you.

Thanks,

Laura Rose
Staff to Law Revision Committee

Laura D. Rose

Deputy Director

Wisconsin Legislative Council
One East Main Street, Suite 401
P. O. Box 2536

Madison, WI 53701-2536
laura.rose@legis.wisconsin.gov
tel: 608.266.9791

fax: 608.266.3830
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Kennedy, Debora

To: Bartelt, Richard G - DHFS
Subject: FAX material

| sent the material | discussed with you by FAX about 4:00 p.m., to Shari Busse. Please let me know if it did not arrive.
| will be out of the office September 1-186, if we do not communicate before then.

Thank you.

Debora . Kennedy

Managing Attorney

Legislative Reference Bureau
(608) 266-0137
debora.kennedy@legis.state. wi.us




Kennedy, Debora

To: Busse, Shari E - DHFS; Bartelt, Richard G - DHFS
Subject: Nurse aide training request

I sent to you on August 28 a FAX of the material | was given by Laura Rose of the Legislative Council as the basis for the
law revision request concerning nurse aides. It has conflicts with the proposed draft changes you have provided me with.

I have not heard from you concerning this FAX; | assume you received it. | will be out of the office this afternoon and Sept.
3to 14. If | have not heard from you via e-mail during that time, | will contact you the week of September 17 when, it is to
be hoped, we can resolve these conflicts and | can proceed with this draft.

Deliora A. Hennedy

Managing Attorney

Legislative Reference Bureau
(608) 266-0137

debora kennedy@legis.state.wi.us



Kennedy, Debora

From: Busse, Shari E - DHFS

Sent: Tuesday, August 28, 2007 2:26 PM 2, ol s

To: Kennedy, Debora L up  © “"fgf;\ p A
Ce: Bartelt, Richard G - DHFS (02" =4
Subject: RE: RE: Questions on attached proposal

21— % 3D

Please contact me or Dick Bartélt if you have any questions regarding the responses.
Shari

>>> "Kennedy, Debora" <Debora.Kennedy@legis.wisconsin.gov> 8/28/07
S>> 2123022 PM >>>
I just received this. Thank you very much.

----- Original Message-----

From: Busse, Shari E -~ DHFS

Sent: Tuesday, August 28, 2007 2:20 PM

To: Kennedy, Debora

Cc: Walters, Jane A - DHFS; Bartelt, Richard G - DHFS
Subject: Fwd: RE: Questions on attached proposal

Hi Debora -

Please let me know if you receive this email. The attached email was sent on
6-29-07 in response to your guestions of 6-25-07.

thank you ~

Shari

Shari Busse, Director

Office of Caregiver Quality

Division of Quality Assurance

Department of Health and Family Services
608~-264-9876

608-261=-8319 0OCQ Main line
608~264-6340.0CQ Fax
bussese@dhfs.state.wi.us

* ok ok ok kA ok Kk K

NOTICE: This E-mail and any attachments may contain confidential information.

Use and further disclosure of the information by the recipient must be consistent with
applicable laws, regulations and agreements. If you received this E-mail in error, please
notify the sender; delete the E-mail; and do not use, disclose or store the information it
contains.

————— Original Message—-—---

Date: 06/29/2007 08:58 am -0500 (Friday)

From: Richard Bartelt

To: Debora Kennedy; Shari Busse

CC: Cremear Mims; Cynthia Hintze; Jane Walters; Laura Rose;
Richard Bartelt

Subject: RE: Questions on attached proposal

Answers are bolded

* ko ok ok ok ok Kk ok ok

NOTICE: This E-mail and any attachments may contain confidential information. Use and
further disclosure of the information by the recipient must be consistent with applicable
laws, regulations and agreements. If vyou received this E-mail in error, please notify the
sender; delete the E-mail; and do not use, disclose or store the information it contains.

Richard Bartelt, Caregiver Regulation Lead DHFS/OQA/OCQ 608-243-2030
i




608-243-2026 fax
barterg@dhfs.state.wi.us

>>> Shari Busse 06/26/2007 4:05 PM >>>
Thank you, Debora. We will have a response to your guestions by the end of the week.
Shari

>>> "Kennedy, Debora" <Debora.Kennedy@legis.wisconsin.gov> 6/25/07
>>> 8:49:25

PM >>>

Shari, the following are my gquestions:

1. The instructions say, in part, "Delete the outdated deeming and grandparenting
language." Are you certain that these statutes no longer apply to any person? Yes.

2. The instructions say "s. 146.40 (2m)--Federal regulations allow the use of feeding
assistants in nursing homes. Add statutory language to allow the use of feeding
assistants.”

What do you mean by this? Do you intend that I create s. 146.40 (2m)?

Yes.

If so, do you want it to echo parts of s. 146.40 (2)? If so, which part(s)? No, we want
language - in the statute that gives the Department authority to create it by rule. See
attached Chapter 146 revised document. ‘

Do you want me to create a state-approved feeding assistant training program? No, @ we
want language in the statute that gives the Department authority to create it by rule.
See attached Chapter 146 revised document.

Do you want s. 146.40 (3), (3m), and (4) to be amended to includé nursing assistants? Did
you mean feeding assistants? If you meant feeding assistants, no.

What about s. 146.40 (4r)? Any
other provisions? Delete the words "nurse assistant” and "home health aide". Replace
With person. See attached Chapter 146 revised document.

3. The instructions say, with respect to s. 146.40 (4r): "Make changes to synchronize
how the appeal period is calculated in both chapter 146 and HFS 13."

This instruction is imprecise; how do you intend that I "synchronize”

the appeal period? Do you want me to use certain language in HFS 13 to amend s. 146.40
(4r)? 1If, so, what? Please be more explicit. Yes, use language in HFS13.05(7)(b). See
attached Chapter 146 revised document.

4. The instructions say, "[clhangling] "certification" to "approval" in s. 146.40 (4m)
and (5) (a)."

Do you intend that these words be changed only in the provisions specified? If so, the
changes would then be inconsistent with the rest of the statutes. I assume that these
changes should be be made throughout, correct? The words "certification” or "certified”
would have to be changed to "approval"” or "approved" in more than the two paragraphs
stated above. See attached Chapter 146 revised document, paragraphs

(3),

(4) and (5) and their respective subparagraphs.

5. The instructions say, "Update all references to "aides" in the complaint filing,
investigation, decision-making, and hearing process language in s. 146.40 to
"caregivers"."

Why? What is the term "caregiver" (for which no definition is given)

supposed to mean? Use language in Chapter 50.065(1) (ag)l. See .
attached £

Chapter 146 revised document 146.40 (i). ﬂggwaﬁw

i




6. The instructions generally are changing terminology, deleting some categories of
persons-who would-be eligible to be-employed as aides by certain facilities, and making
other changes. Because these changes will apply to persons who are now termed hospice
aides, home health aides, etc., it will be necessary to draft certain transitional
provisions that will -refer to current (2005) law to allow now-certified people to be
considered. "approved” under the new terminology. I recommend that, in addition, the draft
have a delayed effective date of a few months after passage for facilities and people
involved to understand and implement these changes.

The term*nurse aide has been used for quite some time among healthcare providers to refer
to all individuals who have completed a state approved training and competency evaluation
program regardless of what type healthcare setting they work in. All Wisconsin approved
nurse aide training and testing programs meet OBRA 87 reguirements for individuals who
will be working in a long term, home health or hospice healthcare provider setting.

Debora Kennedy

————— Original Message—---—-~

From: Busse, Shari E - DHFS

Sent: Monday, June 25, 2007 3:01 PM

To: Kennedy, Debora

Cc: Bartelt, Richard G - DHFS

Subject: Re: Questions on attached proposal

Hi Debora -

I am in and out of meetings all week so 1f possible, it would be best if you could email
your questions about 146.40 to me. Please cc Dick Bartelt and we will get back to you as
soon as possible.

thank you ~

Shari

Shari Busse, Director

Office -of Caregiver Quality

Division of Quality Assurance

Department of Health and Family Services
608-243-2084

608-243-2020 fax
busseseldhis.state.wi.us

Plan to attend DQA's 7th Annual Conference for Health Care Providers and DQA Staff August
7, 2007 ~ FOCUS 2007 Special Session: Zeroing In on Abuse Prevention August 8, 2007 ~
FOCUS 2007 Conference: Coming

Together: Mapping The Journey To Excellence

Location: Stevens Point Holiday Inn & Convention: Center

http://dhfs.wisconsin.gov/rl dsl/Training/focus07.htm

* ok ok ok ok Kk K Kk

NOTICE: This E-mail and any attachments may contain confidential information. Use and
further disclosure of the information by the recipient must be consistent with applicable
laws, regulations and agreements. If you received this E-mail in error, please notify the
sender; delete the E-mail; and do not use, disclose or store the information it contains.

>>> "Rose, Laura" <Laura.Rose@legis.wisconsin.gov> 6/22/07 11:53 AM

>>>

Hi Shari,

Katie Plona gave me your name as the appropriate contact person on this remedial
legislation proposal described in the attachment. The drafter at the LRB, Debora Kennedy,
has some questions on this. I wanted to let you know that she will be calling you.

Thanks,

Laura Rose
Staff to Law Revision Committee



Laura D. Rose

Deputy Director

Wisconsin Legislative Council
One FEast Main Street, Suite 401
P. 0. Box 2536

Madison, WI 53701-2536
laura.rose@legis.wisconsin.gov
tel: 608.266.9791

fax: 608.266.3830



Kennedy, Debora

From: Postmaster@dhfs.state.wi.us on behalf of Bartelt, Richard G - DHFS
Sent: Friday, August 31, 2007 12:06 PM

To: Kennedy, Debora

Subject: Re: Nurse aide training request

T will be out of the office until September 10, 2007. I will reply when I return.



Kennedy, Debora

From: Busse, Shari E - DHFS

Sent: Friday, August 31, 2007 1:20 PM

To; Kennedy, Debora

Cce: Bartelt, Richard G - DHFS

Subject: Re; Nurse aide training request

Attachments: Remedial Legis 07 08_OQA Nurse Aide Technicals.doc

Remedial Legis 07

08._OQA Nurse...
Hi Debora -

I did receive the fax that you sent to my attention and gave it to Dick Bartelt. The fax
you sent is very similar to the attached document that we drafted last year, except our
version does not have the feeding assistant definition in it. Your version has the
feeding assistant definition that we have included in the draft HES 129 revisions. I'm
not “guite "sure how that got there.

Regardless, we would like the 146.40(1)(g) feeding assistant definition to remain an
individual who has completed training and testing to perform one nursing-related duty, as
defined by the department by rule. Then we will include the more detailed definition in
the rule.

You are correct that in 146.40(1) (d) "resident assistant” should be "feeding assistant.”

Dick is on wvacation through the 10th and you are out through the 14th. He will follow-up
with you the week of September 17th.

thank you ~

Shari

>>> "Kennedy,. Debora” <Debora.Kennedy@legis.wisconsin.gov> 8/31/07 12:04
>>> PM. >>>

I sent to you on August 28 a FAX of the material I was given by Laura Rose of the
Legislative Council as the basis for the law revision request concerning nurse aides. It
has conflicts with the proposed draft changes you have provided me with. I have not heard
from you concerning this FAX; I assume you received it. I will be out of the office this
afternoon and Sept. 3 to 14. If I have not heard from you via e-mail during that time, I
will contact you the week 0f September 17 when, it is to be hoped, we can resolve these
conflicts and I can proceed with this draft.

Debora A. Kennedy

Managing Attorney

Legislative Reference Bureau
(608) 266-0137
debora.kennedy@legis.state.wi.us



Kennedy, Debora

From: Bartelt, Richard G - DHFS

Sent: Friday, June 29, 2007.8:58 AM

To: Busse, Shari E - DHFS; Kennedy, Debora

Cc: Bartelt, Richard G - DHFS; Cynthia Hintze; Mims, Cremear H - DHFS; Walters, Jane A -
DHFS: Rose, Laura

Subject: RE: Questions on attached proposal

Attachments: Chapter 146 revised062907.doc

Chapter 146
evised062907.doc .
Answers are bolded

Fook ok ok ok ok ok kK&

NOTICE: This E-mail and any attachments may contain confidential information. “Use and
further disclosure of the information by the recipient must be consistent with applicable
laws, regulations and agreements. If you received this E-mail in error, please notify the
sender; delete the E-mail; and do not use, disclose or store the information it contains.

Richard Bartelt, Caregiver Regulation Lead DHFS/OQA/0CQ 608-243-2030
608-243-2026 fax
barterg@dhfs.state.wi.us

>>> Shari Busse 06/26/2007 4:05 PM >>>
Thank you, Debora. We will have a response to your guestions by the end of the week.
Shari

>>> "Kennedy, Debora" <Debora.Kennedy@legis.wisconsin.gov> 6/25/07
8:49:25 PM. >>>
Shari, the fellowing are my guestions:

1. The instructions say, in part, "Delete the outdated deeming and grandparenting
language." Are you certain that these statutes no longer apply to any person? Yes.

2. The instructions say "s. 146.40 (2m)--Federal requlations allow the use of feeding
assistants in nursing homes. Add statutory language to allow the use of feeding
assistants."”

What do you mean by this? Do you intend that I create s. 146.40 (2m) ?

Yes.

If so, do you want it to echo parts of s. 146.40 (2)? If so, which part(s})? No, we want
language in the statute that gives the Department authority to create it by rule. See
attached Chapter 146 revised document.

Do you want me to create a state-approved feeding assistant training program? No, we
want language in the statute that gives the Department authority to create it by rule.
See attached Chapter 146 revised document.

Do you want s. 146.40 (3), (3m), and (4) to be amended to include nursing assistants? Did
you mean feeding assistants? If you meant feeding assistants, no.

What about s. 146.40 (4r)? Any
other provisions? Delete the words "nurse assistant” and "home health aide™. Replace
with person. See attached Chapter 146 revised document.
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This instruction is imprecise; how-do you intend that I "synchronize"

the appeal period? Do you want me to use certain language in HFS 13 to amend s. 146.40
(4ry? 1If, so, what? Please be more explicit. Yes, use language in HFS13.05(7) (b). See
attached Chapter 146 revised document.

4. The instructions say, "[clhangling] "certification" to "approval”
in
s. 146.40 (4m) and (5) (a)."

Do you intend that these words be changed only in the provisions specified? If so, the
changes would then be inconsistent with the rest of the statutes. I assume that these
changes should be be made throughout, correct? The words "certification" or "certified"
would -have to be changed to "approval" or "approved"” in more than the two

paragraphs stated ‘above. See attached Chapter 146 revised document,

paragraphs (3), (4) and (5) and their respective subparagraphs.

5. The instructions say, "Update all references to "aides" in the complaint filing,
investigation, decision-making, and hearing process language in s. 146.40 to
"caregivers"."

Why?. What is the term "caregiver" (for which no definition is given)
supposed to mean? Use ‘language in Chapter 50.065(1) (ag)l.  See
attached Chapter 146 revised document 146.40 {(i).

6. The instructions generally are changing terminology, deleting some categories of
persons who would be eligible to be employed as aides by certain facilities, and making
other changes.  Because these changes will apply to persons who are now termed hospice
aides, home health aides, etc., it will be necessary to draft certain transitional
provisions that will refer to current (2005) law to allow now-certified people to be
considered "approved" under the new terminology. I recommend that, in addition, the draft
have a delayed effective date of a few months after passage for facilities and people
involved to understand and implement these changes.

The term-nurse alde has-been used for guite some time among healthcare providers to refer
£6 all individuals who have completed a State approved training and competericy evaluation
program - regardless of what type healthcare setting they work in. All Wisconsin approved
nurse aide training and testing programs meet OBRA 87 requirements for individuals who
will be working in a long term, home health or hospice healthcare provider setting.

Debora Kennedy

~~~~~ Original Message-——--

From: Busse, Shari E - DHFS

Sent: Monday, June 25, 2007 3:01 PM

To: Kennedy, Debora

Cc: Bartelt, Richard G -~ DHFS

Subject: Re: Questions on attached proposal

Hi Debora -

I am in and out of meetings all week so if possible, it would be best if you could email
your guestions about 146.40 to me. Please cc Dick Bartelt and we will get back to you as
soon as possible.

thank you ~

Shari

Shari Busse, Director

Office of Caregiver Quality

Division of Quality Assurance

Department of Health and Family Services
608-243-2084

608-243-2020 fax
bussese@dhfs.state.wi.us




Plan to attend DQA's 7th Annual Conference for Health Care Providers and DOA Staff August
7, 2007 ~ FOCUS 2007 Special Session: Zeroing In on Abuse Prevention August 8, 2007 ~
FOCUS 2007 Conference: Coming

Together: Mapping The Journey To Excellence

Location: Stevens Point Holiday Inn & Convention Center

http://dhfs.wisconsin.gov/rl dsl/Training/focus07.htm

* ok ok ok Kk Kk kK

NOTICE: This E-mail and any attachments may contain confidential information. Use and
further disclosure of the information by the recipient must be consistent with applicable
laws, regulations and agreements. If you received this E-mail in error, please notify the
sender; delete the E-mail; and do not use, disclose or store the information it contains.

>>> "Rose, Laura” <Laura.Rose@legis.wisconsin.gov> 6/22/07 11:53 AM
>>>

Hi Shari,

Katie Plona gave me your name as the appropriate contact person on this remedial
legislation proposal described in the attachment. The drafter at the LRB, Debora Kennedy,
has some questions on this. I wanted to let you know that she will be calling you.

Thanks,

Laura Rose
Staff to Law Revision Committee

Laura D. Rose

Deputy Director

Wisconsin Legislative Council
One East Main Street, Suite 401
P. O. Box 2536

Madison, WI 53701-2536
laura.rose@legis.wisconsin.gov
tel: 608.266.9791

fax: 608.266.3830
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146.40 Instructional programs for nurse's aides; reporting client abuse.
146.40(1) In this section:

{a) “Caregiver” has the meaning specified in Chapter 50.065(1)(aq)1

(ad) "Client" means a person who receives services from an entity.

(ag)- "Credential" has the meaning given in s.440.01 (2Q.(a). ... .-
(am) "Developmentally disabled person" has the meaning specified in s. 55.01 (2).

(as) "Entity" has the meaning given in s. 50.065 (1) (c).

(b) "Home health agency” has the meaning specified in 5. 50.49 (1) (a).

v

(bo) "Hospice" means a hospice that is licensed under subch. 1V of ch. 50 and that is certified
as a provider of services under 42 USC 1395 to 1395ccc.

(br) "Hospital" has the meaning specified ins. 50.33 ().

(bt) “Intermediate care facility for persons, with mentaj retardatiory’ has the meaning under 42
USC 1396d (c) and (d).

(c) "Licensed practical nurse" means a nurse who is licensed or has a temporary permit under
s. 441.10 oris licensed as a licensed practical/vocational nurse in a party state, as defined in % ‘f ,

44150 (2) (i). Q,{f
P

x 448, 449,

{ Deleted: )(

Deleted:; (bm) "Home health aide"
means an individual empioyed by or
under contract with a home health
agency to provide home health aide
services under the supervision of a
registered nurse. “"Home heaith aide”
does not mean an'individual who is
ficensed, permitted, certified or
registered under ch. 441,448,449,

+|450, 455 or 459.

( Deleted:

Deleted: (bp) "Hospice aide” means
an individual employed by or under
contract with a hospice fo provide
hospice aide services under the
supervision of a registered nurse,
"Hospice aide" does not mean an
individual who is licensed, permitted,
certified or registered under ch. 441,
450, 455 or 459.

_______________________________________________ bya__

registered nurse or licensed practical nurse who supervises the individual, for the dir cthealth . {Deleted: the
care of a patient or resident. "Nurse aide” does not mean anindividual who is aresident =~ . \\\\ \[ Delated: ly
assistant under 146.40(1) (). an individual who is licensed, permitted, certified or registered !\\ : Deloted: &d
under subch. X1 of ch. 440 or ch. 441, 448, 449, 450, 451, 455 or 459 or an individual whose RS -
duties primarily involve skills that are different than those taught in instructional and competency ', Deleted: 's
evaluation programs for nurse, aides certified under sub. (3) or evaluated by competency . [ peteted: assistant
evaluation programs for nurse_aides approved under sub. 3m). {Deleted 's assistant

e . ; o \1 Deleted: )(
(e) "Nursing home" has the meaning specified in 5. 50.01 (3). \\\{ Deletad: ‘s coottants

(f "Registered nurse" means a nurse who has a certificate of registration under s. 441.06 or a
temporary permit under s. 441.08 or who is licensed as a registered nurse in a party state, as
definedin's. 441.50 (2) ).

S,

o

(9) ‘Feeding Assistant” means an individual who has completed trammq d testing to perform
one nursing-related duty, as defined by the department by rule. . This individual shall not be
counted toward meeting or complying with any requirements for nursing care staff and functions
of a facility, including minimum nursing staffing requurements ‘

- 4 Deleted:

—

{ Deleted: 's assistants

Resident

-

.
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441.01 (4), or who has successfully completed the course work of a basic nursing course of the
school but has not successfully completed the examination under s. 441.05 or 441.10 (2).

146.40(2) A hoSpital, nursing home, home health agency, hospice or intermediate care facility
for persons with mental retardation, may not employ or contract for the services of an individual

/i
i
!

i
/

/

as a nurse, aide, regardless of the title under which the individual is employed, unless one of the

/

following is true:
{a) .the individual has successfully completed instruction in an instructional program and

i

|

o

i

successfully completed a competency evaluation program for nurse, aides that is approved by

the department under sub. (3).

¥,

N
N

B U TS S S

(b) For hospitals, nursing homes, home health agencies or hospices, whether or not certified

providers of medical assistance, and intermediate care facilities for_ persons with, mental

retardation that are certified providers of medical assistance, the individual is enrolled in a nurse
aide instructional program and employed or under contract as a nurse,aide fewer than 120

calendar days by the hospital, nursing home, home health agency, hospice or intermediate care
facility for persons with, mental retardation_This individual shall be allowed to perform only

services for which they have been trained and found proficient by the instructor. This individual
shall not be counted toward meeting or complying with any requirements for nursing care staff
and functions of a facility, including minimum nursing staffing requirements, until satisfactory
completion of a .competency evaluation.

() For hospitals, nursing homes, home health agencies or hospices, whether or not certified

providers of medical assistance, and intermediate care facilities for persons with, mental,

retardation that are certified providers of medical assistance, the individual has successfully

completed,an instructional program and a competency evaluation program Jor nurse, aides that

is certified in another state that meets criteria for acceptance in this state as specified by the
department by rule,

e | intermediate care facilities for persons with mental retardation that are certified providers of

medical assistance, the individual is a student nurse who has successfully completed a basic
nursing course from a school that is on the accredited list of schools specified under s. 441.01
| (4) or who successfully completes a competency evaiuation program for nurse, aides that is

approved by the department under sub. (3m).

For nursing homes that are certified providers of medical assistance, the individual is a

¢

P,
‘;53 /l/(s?ildeni nurse who successfully completes a competency eva
that'is approved by the department under sub. (3m).

I

luation program for nurse,aides S

For  hospitals, nursing homes, home health agencies or hospices, whether or not certified

{ Deleted: certified

\ 19,1989, .

{ Deleted: §

Deleted: the..ly...ed...'s
assistant..., a home health agency
may not empioy or contract for the
services of an individual as a‘home
health aide and a hospice may not
employ or contract for the services of
an individual as a hospice aide. ..

For hospitals, nursing homes, home
heatlth agencies or hospices, whether
or not certified providers of medical
assistance, except as provided in par.
(g),... and intermediate care facilities
for the mentally retarded that are
certified providers of medical
asgistance,...'s assistants, home

health aides or hospice (.1

Deleted: (am) For hospitals, nursing
homes, home health agencies,
hospices and intermediate care
facilities for the mentally retarded, if
the individual was employed or under
contract as a nurse's assistant. home
health aide or'hospice aide between
October'1, 1985, and October.1;
1990, and if par. (b) or.(c) ...;does not
apply, after the individual successfully
completes, by December 31,1991, a
competency. evaluation program that
is approved by the department under
sub. (3mj.... .

(b) For hospitals, nursing homes or
home health agencies and
intermediate care faciiities forthe
mentally retarded, the individual has
been employed or under contract as a
nurse's assistant or as a home health
aide for at least 12 months on or prior
to‘October 1, 1990, and, for hospices,
the individual has been employed or
under contract as a hospice aide for
at least 12 months on or prior to

|- August 15, 1991. . 121

Deleted: (bm) For pursing homes
that are certified providers of medical
assistance, the individual has been
employed or under contract as a
nurse's assistant for one.or.more

such nursing homes of the same
employer in this state for at least 24
consecutive months before December

(.13

Deleted; €...the...ly...ed...'s
assistants, home heaith aides or
hospice...m...'s assistants...(f) For
hospitals, nursing homes, home

health agencies or hospices, whether
or not certified providers of medical
assistance, and intermediate care
facilities for the mentally retarded that
are certified providers of medic{ 147

providers of medical assistance, and intermediate care facilities for persons with mental
retardation that are certified providers of medical assistance, the individual, if he or she has

Deleted: g...nursing homes that are

assistance

'

certified providers of medical
.. {51




Chapter 146
Miscellaneous Health Provisions

performed no nursing-related service for monetary compensation for 24 consecutive months
after having satisfied the requirement under par. (a), again successfully completesa .- Deleted: instruction in an

i j i “sub. . instructional and competenicy
competency evaluation program for nurse, aides that is approved by the department under sub. | evaluation program for nurse's

(3m). ', | assistants that is certified by the
. ‘.~ | -department under sub. (3)
146.40 (2m) For.nursing homes. or intermediate care facilities for persons with mental =~~~ "\ { Deleted: or

retardation’ whether or not certified providers of medical assistance, the individual may notbe ™. . { Deleted: 's assistants
employed or contracted as a feeding assistant, regardless of the title under which the individual
is employed. uniess the individual has successfully completed feeding assistant training and .
testing; as defined by the department by rule. : I

"""" NN { Deleted: hospitals,

Deleted: home healith
agencieshospices

146.40(3) Except as provided in sub. (4d), the department shall approve, instructional , programs _ { Deleted: resident

for nurse, aides that apply for approval and satisfy standards for approval promulgated by rule by *~. | Deteted: centy

the department.  The department shall review the curriculum of each approved,instructional, .~ N ‘[oeleted: and competency evaluation

program at least once every 24 months following the date of approval to determine whether the . " { eteted: 's assistants, for home
program satisfies the standards for approval Under this subsection, the department may, after '\ | health aides and for hospice

providing notice, suspend or revoke the approval of an instructional, program or impose a plan _ 20\ { Deteted: certfication

of correction-on the program if the program does not satisfy the standards forapproval,or _ ___ R \“\\\\‘{ Deleted: cortficaton

operates under conditions that are other than those contained in the application approved by the \‘p‘;\‘ e

department. \1«:\_ \\‘\\{ Deleted: certified

146.40 (3m) The department shall review competency evaluation programs for nurse, aides and, \\},\‘&1 Deleted: 36

except as provided in sub. (4d), may approve those competency evaluation programs that | \\‘:‘f"‘ Deleted: certification

satisfy standards for approval that are specified in rules of the department. Under this N \\\\‘@' tad: certfioaton
subsection, the department may, after providing notice, suspend or revoke approval of a R R

competency evaluation program or impose a plan of correction if the competency evaluation 3 *.‘i Deleted: cortfication

program fails to satisfy the standards or operates under conditions that are other than those \‘\{ Deleted: and competency evaluation

contained in the application approved by the department. \\( Deleted: certification
{ Deleted: 's assistants, for-home

146.40(4) A, competency evaluation program approved under sub. (3m) shall list the individuals | health aides and for hospice

on the registry after an individual has successfully completed the competency examination.

-1 -Deleted: n instructional and
competency evaluation program

146.40(4d)(a) Except as provided in par. (am), the department shall require each applicant to coridfied undersub: ()
provide the department with his or her social security number, if the applicant is an individual, or } { Deleted: ora
the applicant's federal employer identification number, if the applicant is not an individual, as a § » | Deleted: notity
condition of issuing an approval , under sub. (3) or an approval undersub. (3m). _________ . {Deleted

)
)
|
|
|
)
)
)
)
)
, )
“.}\\‘\\t\\'{ Deleted: and competency evaluation )
)
)
)
)
]
)
J!
)

.| provided by the department, within 30
: | days

(am) If an individual who applies for, approval under par. (a) does not have a social security /
number, the individual, as a condition of obtaining approval, shall submit a statement made or | Deleted: program

N
N
................................ AN
~

subscribed under oath or affirmation to the departrment that the applicant does not have a social \\ . | Deleted: certification
security number. The form of the statement shall be prescribed by the department of workforce { Delated: a cerlification or
development. An approval issued in reliance upon a false statement submitted under this :

paragraph is invalid. o TTTTw . { Deteted: certification or
' ) ‘{ Deleted: certification:or

Mt S S e P

(b) The department may not disclose any information received under par. (a) to any person
except to the department of revenue for the sole purpose of requesting certifications under s.

73.0301.

(c) Except as provided in par. (am), the department shall deny an application for the issuance of

an.approval specified in par. (a) if the applicant does not provide the information specified in _____ - - { Deleted: certication or )
par. ().
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(d) The department shall deny an application for the issuance of an approval specified in par. (a) . -- { Deleted: certfication or

or shall revoke an, approval if the department of revenue certifies under s. 73.0301 thatthe .. { peleted: certfication or

applicant for or holder of a certification or approval is liable for delinquent taxes.

(e) An action taken under par. (c) or (d) is subject to review only as provided under s. 73.0301
(2) (b) and (5).

,146.40(4g) (a) The department shall establish and maintain a registry that contains all of the . . - - Deleted: §

following: -

A listing of all individuals about whom the department is notified under sub. (4).and satisfies
the requirements set forth insub.(2) (f).

2. Alisting of all individuals about whom the department is notified under sub. (4r) (a) or (am),
for whom the department makes findings under sub. (4r) (b) and to whom any of the following
applies:

a. The individual waives -a hearing or fails to notify the department under sub. (4r) ().

b. ‘A hearing officer finds reasonable cause to believe that the individual performed an action
‘alleged under sub. (4r) (a) or(am).

3. Findings of the department under sub (4r) (b) or of the hearing officer under sub. (4r) (d)
concerning the misappropriation of property or the neglect or abuse of a client by an individual
listed under subd. 2.

4. A brief statement, if any, of an individual about whom the department is notified under sub.
(4) and who disputes the department's findings under sub. (4r) (b) or the hearing officer's
findings under sub. (4r) (d).

() The department shall provide, upon receipt of a specific, written request, information - - { Deleted: b

requested that is contained in the registry under par. (a).

e ‘L Deleted: ¢

1

(c) Section 46.90 does not apply to this subsection.

revoked approval,or imposed a plan of correction or a competency evaluation program under . - { peleted: certfication

J

sub. (3m) for which the department has suspended or revoked approval or imposed a plan of
correction may contest the department's ‘action by sending, within 10 days after receipt of notice
of the contested action, a written request for hearing under s. 227.44 to the division of hearings
and appeals created under s. 15103 (1). The administrator-of the division may designate a
hearing examiner to preside over the case and recommend a decision fo the administrator
under s. 227.48. The decision of the administrator of the division shall be the final
administrative decision. The division shall commence the hearing within 30 days after receipt of
the request for hearing and shall issue a final decision within 15 days after the close of the
hearing. Proceedings before the division are governed by ch. 227. In any petition for judicial
review of a decision by the division, the party, other than the petitioner, who was in the

proceeding before the division shall be the named respondent. This subsection does not apply

| to arevocation of approval under sub. (4d)(d). .- Deleted: ceriication
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146.40(4r) (a) Any individual may report to the department that he or she believes that any
person employed by or under contract with an entity has neglected or abused a client or
misappropriated the client's property.

| (am)1.,An entity shall report to the department any allegation of misappropriation of the property _ - - { Deleted: J
of a client or of neglect or abuse of a client by any person employed by or under contract with D i Deleted: Except as provided in subd. |
N . E

J

]

the entity if the person is under the control of the entity. 2

. | eteteds
2. An entity that intentionally fails to report an allegation of misappropriation of the property of a _ *. {‘peeted: a
client or of neglect or abuse of a client may be required to forfeit not more than $1,000 and may

be subject to other sanctions specified by the department by rule. ety shall report o.the
. department of regulation and

(b) Except as provided in par. (em) and (er), the department shall review and investigate any .| fioensing any allegation of
report received under par. (a) or (am) and, if the allegation is substantiated, make specific, B 2,'2:{) 5;%'??;;2?;? :g:,’;’;’ f,?i%f,,:m
documented findings concerning the misappropriation of property or the neglect or abuse. The ‘| by any person employed by or under

| department shall in writing, notify the person specified in the report that the person's name and | | pemeec ot e By (e Beron
the department's findings about the person shall be listed in the registry under sub. (49) (a) 2. . ' | the person's employment at, or
and 3. unless the person contests the listings.in a hearing before the division of hearings and + 1| contract with, the entity if the person
appeals created under s. 15.103 (1). The written notification shall describe the investigation +_\|s under the control of the enly. .
conducted by the department, enumerate the findings alleging misappropriation of property or ', | Deleted: 3 )
neglect or abuse of a client and explain the consequence to the person specified in the report of { Deleted: by certified mail i

waiving a hearing to contest the findings. The person specified in the report shall have 30
calendar days after receipt of the notification to indicate to the department in writing whether he
or she'intends to contest the listing or to waive the hearing.

| (c) If the person under par. (b) notifies the department that he or she waives a hearingto ____ _ - - { Deleted: nurse J
contest the listings inthe registry under par. (b), or fails to notify the department within 30 N {De;eted, s assistant or home heatth }
| calendar days after receipt of a notice under par. (b), the department shall enter the name of the \[D leted: aite )
individual under sub. (4g)-(a) 2. and the department's findings about the individual under sub. :

(49) (@) 3.

(d) If the person specified in the report received under par. (a) or (am) timely notifies the
division of hearings and appeals created under s. 15.103 (1) that he or she contests the listings
in the registry under par. (b), the division of hearings and appeals shall hold a hearing under the
requirements of ch. 227. If after presentation of evidence a hearing officer finds that there is no
reasonable cause 1o believe that the person specified in the report received under par..{a).or
(am) performed an action alleged under par. (a) or (am), the hearing officer shall dismiss the
proceeding. If after presentation of evidence a hearing officer finds that there is reasonable
cause to believe that the person specified in the report received under par. (a) or (arn)
performed an action alleged under par. (a) or (am), the hearing officer shall so find and shall
cause the name of the person specified in the report received under par. (a) or (am) fo be
entered under sub. (4g) (a) 2. and the hearing officer’s findings about the person specified in the
report received under par. (a) or (am) to.be entered under sub. (4g) (a) 3.

| (e) The person may provide the department with a brief statement disputing the department's . - { Deleted: nurse )

findings under par. (b) or the hearing officer's findings under par. (d) and, if so provided, the N " { Deleted: 's assistant o home heatth )
department shall enter the statement under sub. (4g) (a) 4. { Deletod: aide )

(em) If the department of health and family services receives a report under par. (a) or (am)
and determines that a person who is the subject of the report holds a credential that is related to



Chapter 146
Miscellaneous Health Provisions

the person’'s employment at, or contract with, the entity, the department of health and family
services shall refer the report to the department of regulation and licensing.

(er) The department may contract with private field investigators to conduct investigations of
reports received by the department under par. (a) or (am).

(f) Section 46.90 does not apply to this subsection.

146.40(5) (a) The department shall promulgate rules specifying standards for approvalinthis ___ .- | Deleted: , in consultation with the
state of instructional programs and competency evaluation programs for nurse,aides. The RN [*ecm'ca‘ college system board,

i
standards shall include specialized training in providing care to individuals with special needs.  ~ «_{ Deteted: certfication )
{ Deleted: 's assistants, home health J

(b) The department shall promulgate rules specifying criteria for acceptance by this state of an aides and hospice

instructional program and a competency evaluation program that is certified in another state, - { Deleted: or a competency evaluation
including whether the other state grants nurse, aide privileges to persons who have completed program ,
instruction in an instructional and competency evaluation program that is approved under sub. "7~ | Deleted: 's assistant privileges,

(3) and whether one of the following is true: Y gg::fm*;ea“h aide privileges or

1. If the other state certifies instructional_programs and competency evaluation programs for { Deteted: cerified
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b. The competency evaluation programs required for successful completion by persons
receiving certificates are substantially similar, as determined by the department, to competency
evaluation programs approved under sub. (3m).

146.40(6) Any person who violates sub. (2) shall forfeit not more than $1,000.

- 146.40(7) This section does not apply to a hospice that receives no federal or state moneys for
any purpose.

146.40 - ANNOT.
History: 1987 a. 128; 1989 a. 31, 84, 336; 1991 a. 39; 1993 a. 27, 399; 1995 a. 27; 1997
a.'27, 35,156, 237, 252; 1999 a. 9, 22, 32.

146.40 - ANNOT.

Sub. (41) provides for a hearing examiner to make a determination of abuse. That
determination is the final agency determination. Kennedy v. DHSS, 199 Wis. 2d 442, 544
N.W.2d 917 (Ct. App. 1996).
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Chapter HFS 12
CAREGIVER BACKGROUND CHECKS

Subchapter | — General Provisions

HES 12.00 Authority and purpose.
Hrs 2o Applicability.

HIS 12.03 Definitions.

Subchapter 1 — Background Checks

HES 12.04 Conmtracting for background checks

HES 1205 Sanctions

HES 1206 Determining whether an offense is substantially related to client care,
s 12.07 Reporting background changes and nonclient residency.

HES 12.08 Anmed forces background senrches

HI'S 12,09 Transmittal of b £ intor

HFS 12,10 Maintaining confidemtiality of backerou
forms

HES 1201 Supervision peading roceipt of caregiver bae

information disglosyre

cheoky

Subchapter B Rebabilitation Hesiew
HIS 1212 Rehiat

abilitation procéss for purcons who have coprnninted certan
affenses.

Note: Chapter HES 12 was repealed and recreated as an emergency rile effective
February 13, 20000 Chapter HES12 as it existed Angust 3L, 2000 was repealed and
reereated. Register, August. 2000, effective September 1. 2000,

Suhchapter 1 - General Provisions

HFS 12.01 Authority and purpose. This chapteris pro-
nuitgated under the authority of s, 48.685 (1) (ag) 1. a. {2 {dy (),
(51.4a).10) (by and (e}, Stats s and s0-50.065 (1) (ag) Loa, (dy 4.
(23 1y, () (5, (6 (by and (¢), Stats. and s, 227.11 (2), Stats. 1o
protect from harmt clients served by department—regulated pro-
grams. children placed in foster homes licensed by county depart-
ments of social or human services or private child-placing agen-
cies or children who are being adopted. and children served in day
care programs contracted by Tocal school boards under s. 120.13
(14), Stats.. by requiring uniform background information screen-
ing of persons regulated and persons who are employees of or
under contract to regolated entities or who are mmclmnt residents
of regulated entitics,

Mote: Administrative rules governing connty certified day care centers appeat in

ch WSS
History: Cr. Regisfer, Avaust, 2000, Mo, 5360 ¢ff. 9-1-00.

HFS 12.02 Applicability. (1) Score. (2} Persons and
agencies affected. This chapter applies to the department: fo
applicants for regulatory approval from the department; to per-
soms. agencies and entities that have received regulatory approval
from-the department;-to county department and child-placing
agencies that Ticense foster homes and approve applications for
adoption home studies; to Joster home license applicants and
licensees and applicants for an adoption home study: to school
boards ‘that establish or contract for daycare programs under s.
120,13 (14), Stats., and o applicanis and persons nndc‘r contract
tor 1 school board to operate a day care program under s, 120,13
{ 1), Stats.

thy FEntities covered. The entities subject to this chapter are
those regulated under: chs. HES 34, 38, 40, 45, 46, 52, 54, 55, 56,
57,59, 61, 63,82, 83, 88, 89, 110, 111, 112,124, 127, 131, 132,
123, and 134, any other dircet client care or treatment program
that may be licensed or certified or rcgiq{{:rcd by the department.

UKN\YM Cr. Register, August, 2000, No, 536, eff. 9-1-00

HFS 12.03 Definitions. In this chapter:

(1) “Adoption home study” means an evaluation of a prospec-
tive adontive family under ch. HFS 51 or 54.

(2) “Agency” means the department, a county department or
a school hoard or a child welfare agency Heensed under s. 48.60,
Stats.. as a child—placing agency.

(3) “B’mkgmund information disclosure form™ means the

department’s form, HFS 64, on which a persen provides certain

information concerning the person’s background.

(5) “Caregiver™ has the meaning specified in <. ARO85 (D ing)
or 50.065 (1) (ag). Stats., whichever is gpplicahl

{6) “Client” means a person who receives d\w care or freat-
ment services from anentity. For the purposes of this chapter, “cli-
ent” includes an adopted child Tor whom an adoption assistance
paymentis being made under s, 48.975. Sats.

{7) “Contractor™-has the meaning specificd in so AR685 (1)
taryand 50.065 (1) (bm), Stats.

(8) ““County department™ means a county department of social
services established under s 46,215 or 46,22, St or a county
department of human services established under s 46,21 2wy or
4623, Stats.

(9)-“Department” means the Wisconsin department of health
and family services.

{10) “Direct contact™ has the meaning specified i s, 48,685
(1y (aryand 30.065 (13 (br), Stats.

(11) “Entity” has the meaning specified in s 48 685 (H (hy or
50.065 (1) (o). Stats., whichever is applicable.

{12) “Foster. howe” meansany:facility operated byoa person
required to be licensed under s 486201y (fa). Sts iy which care
and maintenance are provided for no more than 4 foster children,
or, i all are siblings, for no more than 6 children, and slse includes
a treatment foster home that also provides str «f professional
reatment by trained individuals, and a home | Lfor place-
ment of childien for adoption umder < 45 833
adoption assistance will be provided under < AR UT5 Sats,

(13) “Hospital” yeans a facHity approved o< g hospital uader
5. 50.35. Stats.

{14) “Nonchent resident” has the meaning specilied in ss
48,685 (1) thind and 50,065 (1) (un). Stats,

(15) “Personal care worker agency™ means o home health
ageney licensed under s. 5049, Stats. and ch. HES %'N ;mziw 1i-
fied as a personal care worker agency under < HES 10517 (1,

(16) “Regular™ means. in terms of direet contact with clients,
contact that is scheduled, planned, expected. or otherwise peri-
adic.

{(17) “Regulntory *mmnwl" means:

{2y For purposes of ¢, 48,685, Sta

rowhom

v oof the following:

Issnance by t!as department n! a iu‘:y:w: ar certification or
the ¢ (mnmm{mn or renewal of a Heense or cortifiontion, of
approval of a prospective adoptive parent application for o home
study.

2. lssuance or renewal by a county department or child-plac-
ing agency of a foster home or treatment foster home Hoense under
5. 48.62 or 48.75, Stats., including a home Heensed for placement
of children for adoption under s. 48833, Stats. for whom adop-
ton assistance will be provided under s 48975, Swats. and
includes approval of pre-adoptive applicants who confract for 4

{4} “Bar’ means. as 2 soun that a nerson is not nermitted o
receive regulatory approval, or be employed as a caregiver by or
under contract with an entity. or (o reside as a nonclient at an entity,

home stud y with a licenged private child placing apency for
approval of a placement of a child for adoption.

AT N
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Mote: Administative rules governing county cortified.day care centers appear in
oh l"z’%‘ﬁ 55
\;‘fplm il by o school boardaunder s 120013 (14), Stats., of
ti:z; care services established by orcontracted with a day care pro-
% i{!i‘r

y Forpurposes of «, 50065, Stats.dssuance by the depart-
mi‘nt of an entity license. certification, certilicate of approval or

registration. or approval by the departiment of the continuation of

an entity license, U:mhutmn certificate of approval or registra-
tion.

{(18) “Rehabilitation review™ refers to an agency or tribal pro-
cess where a person who is eligible under s. 48.685 (5) (a) or
5006545y, Stats., may seck the removal of a bar from regnlatory
approval. from employment as a caregiver at or contracting with
an entity, or from residency at an entity.

(19) “School board” means the school board or board of

school directors in charge of the schools of a school district.

(20) “Serious crime” has the meaning specified in 5. 48.683
(1) (¢} or 50.065 (1) (¢), Stats., whichever is applicable.

(21).*Supportive home care service '1;@:’!cv" means-a home
health agency licensed under s 50,49, Stats:and ch. HES 133,

(22) (2) “Treatment-Toster home™ means a family—oriented
facility opwued bya Person or persons required 1o be licensed
under 5-48.62 (13 (b). Stats., in which treatment, care and mainte-
nance are provided for no more than 4 foster children.

(b “Treatment foster home™ includes a placement for adoption
under-s. 48,833, Stats.. of a child for whom adoption assistance
will be provided under s 48.975, Stats,, after adoption is finalized.

{¢) “Tremment foster home” does not include a shift—staffed
facility. except as permitted under s. HFS 38.02 (2) (d).

(23). “Tribal governing body™ means an elected tribal govern-
ing body of a lederally recognized American Indian tribe.

{24) “Tribe” has'the meaning specified in sz 48.685 (1) (¢

and 30,065 (17 (g). Stats.

{25} “Under the entity’s control” fricans an entity does-all of
the following:

tay Determines whether a person employed by or under con-
tract with the entity who has direct, regular contact with clients
served by the entity may provide care, treatment, or other similar
support service functions to clients.

(hy Directs or oversees one or more of the following:

1. The policies or procedures the person must follow in per-
forming his or her duties.

2. The conditions gnder which the person performs his orher
duties.

3. The tasks the person performs.

4. The person’s work schedule,

o or evaluation of the person’s work or job
ing imposing discipline or awarding perfor-

5. The supervis
performance, incha
mance awards,

a1, The compensation the person receives for performing his
or her dutics.

History: Cr Register, August, 2000, Mo, 536 ¢ff. 9-1-00; correction in (12} made
under s 1397 (2m) (b 70 Stats., Register, April, 2001, No. 544, .

i

Subchapter I — Background Checks

HFS 12.04 Contracting for background checks.
{1} Anentity may enter into and shall retain an agreement or con-
tract with any entity identified under s, 48.685 (13 (b) or 50.065
(1) (o), Stats., or with any college. or university, including any
vocational or technical college or school, or temporary employ-
ment agency or other person. to-have the entity, school, temporary
nmn!m ament ageacy or ather nersan ohtain and retain mmmm!

WISCONSIN ADMINISTRATIVE CODE 18

ricuum, must participate in clinical or procticum cxperienees o
an entity.

(2) An entity that enters into an agreem
suth. i])sinlln! tain, at a minimum., s*nm {?u o
sity, college or technical school, wmpm v employ ment auene v
or other person contracted with, and shill retain so that it may
prompily retricved for inspection by !;;e, AUCTICT.
the name or names and social security mmbers. i )
caregivers, including temporary employees, contractors
dents, listing apy convictions learned of during the course ¢ of the
uqmmd mckﬂmund checks, along with any cubstanti Mi findd-
ings of misconduct, licensure denial or restriction or anv other cre-
dential limitation found by either the department or the depart-
ment of regulation and licensing.

Note: To obtain a mmsier copy of the HES - 64 Backpro
syre Form, in (mkrtmfpmduu it mﬂv T ddow nimd the t,q u!
internet web site at wwad
copy of the form Jrom the

MNote: The only person: :
depariment regarding a w nu Hod :c; vt of ehild dbnce or oo
are those identificd in s 39981 (710 Siats

History: CrRegister, Angust, 2000, No, 336 ¢l 2 .00

wiment s

CU SO Y Poiest |

< borintiion i iy

HFS  12.05 = Sanctions, {1) Sanenions
ACTIONS. “An entity that commits any of the follow ing

Yy

subject toany of the sanctions specificd b sub (T

() Hires, emplovs. or confracts with & caregbver, o pormits to
reside at ancentity anonclient resident, where the entity knows or
should have known the caregiver or numhm! vestdent is barred
under . 4R.685 (4m) (b or 50065 tdmy (b Siats

(hy Vielates any provision of initial hackgronnd
gathering orperiodic background information o {!wm
hy s. 48.685 or 50.065. Stats.

(2 Enrrry sancnions. Any of the following sanctions may he
imposed on any entity that commits any of the acts deseribe din
sub. (13

(a) A forfeiture not 1o exceed $1.000.

thy Avrequirepient that the entity submit o the apenoy aowritien
corrective actionplan specifying correctinns that sl bemade 1o
theidentified permrmcl screening practices needing correction
and that the entity implement the plan.

(c) At entity expense, attendance at agency - designated per-
sonnel screening training or other appropriate iwining,

fdy Specific conditions or limitations placed on the Heense,
certification or registration or on a school board-issned contract
including denial. revocation, nonrenewal or suspension of reguls-
tory approval issued by the department, or deniol nonrencwal or
termination by a school board-of a contract with a dav care pro-
vider under s, 120013 (147, Stats,

{¢y For a person Heensed to operate o ohild I
shelter care facility, group foster home or doy core b
sanction o penalty deseribed in s J9.715 Stare

tf} A reguirement that the entity use, at entity e
porary employment agency for screening and hiring personnel.

. A3) SANCTIONABLE INDIVIDUAL ACTIONS. Any person who is
required to complete a background information disclosure form
and who commits any of the following actions may be subject to
any of the sanctions specified in sub. (4}

(ay Fails'to complete and submit the hackground information
dise iammt form to the appropriate ageney or entify,

AUV,

Knowingly gives false information on or kaowingly omis
inil‘srm:t!itm from the background information disclosure form
submiitted to an agency or entity.

{c)  After submitting a hackground informution disclosure
form to an agency or entity, subsequently fails to report any infor-
mation about a conviction for a crime or other act or offense
reauested on the backeround information disclosure form, shout

m:kgxmmd information related to caregivers, including contrac-
tors, students. or temporary employees, who, as part of their cur-

istey November HEM Neo 587

a substantiated mdmg of ahuse or ne quz or a client or of misap-
propriation of a client’s property, or, in the case of a posttion for
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443 05-06 Wis, Stats.

(dm) With regard to an action tinder s. 895.441, to a court of
record after issuance of a subpoena;

(e) ‘With regard to any criminal matter, to a court of record, in
accordance with chs. 885 to 895 and 995 and after issuance of a
subpoena; and

() To the appropriate examining or licensing board or agency,
when the organization or evaluator conducting the review or eval-
uation determines that such action is advisable.

{4) - Any person who discloses information or releases a record
in violation of this section, other than through a good faith mis-
take, is civilly liable therefor to any person harmed by the disclo-
sure or release,

(5) This section does not apply to s. 146.56.

History: 1975¢. 187; 1979 c. 89; 1983 a. 27; 1989 a. 102; 1991 a.217; 1999 a.
56;.2005 a. 155, 315.

The conclusions of a hospital governing body, based on records and conclusions
of peer review committees, were not privileged under this section. Good Samaritan
Hospital v. Moroney, 123 Wis. 2d 89, 365 N.W.2d 887 (Ct. App. 1984).

The methodology for detcmwiningvyrivileged records under sub. (2) is outlined.
Franzen v. Children’s Hospital, 169 Wis. 2d 366, 485 N.W.2d 603 (Ct. App. 1992).

The methodology for dctermining privileged communications under sub. (1m) is
discussed. Mallon v. Campbell, 178 Wis. 2d 278, 504 N.W.2d 357 (Ct. App. 1993).

Because this section does not provide for the loss of confidentiality due to disclo-
sure to third parties, no waiver exists under this section. - Oliman v, Health Care Liabil-
ity Ins. Co., 178 Wis. 2d 648, 505 N.W.2d 399 (Ct. App. 1993).

Statistical data regarding a hospital’s rates of infection for postoperative patients
qualifies as a report in statistical form under sub. (3) (d) and was subject to discavery.
A court need not conduct an in camera inspection'to determine if material sought may
be released when there is a request for information that on its face is clearly protected
by this section.” Braverman v. Columbia Hospital, Inc. 2001 WI App 106, 244 Wis.
2d°98, 629 N.W.2d 66, 00~0901.

The department of health and family services is a person subject to restrictions
under sub. (1m) xeiardin the release of information. Braverman v. Columbia Hospi-
tal, Inc. 2001 WL App 106, 244 Wis. 2d 98, 629 N.W.2d 66, 00-0901.

Site reviews by associations to which local hospitals voluntarily submit for review
in order to improve the quality of health care services constitutes peer review, the dis-
covery of which is barred by this section, Hofflander v. St. Catherine’s Hospital, Inc.
2003 W177, 262 Wis. 2d 539, 664 N.W.2d 545, 00-2467.

ﬁ 146.40 Instructional programs for nurse’s aides;

reporting client abuse. (1) In this section:
(ad) “Client” means a person who receives services from an
entity: :

(ag) “Credential” has the meaning given in s. 440.01 (2) (a).

(am) “Developmentally disabled person” has the meaning
specified in s. 55.01 (2).

(as) “Entity” has the meaning given in s. 50.065 (1) (c).

(b) “Home health agency” has the meaning specified in s.
50.49 (1) (a).

(bm) “Home health aide” means an individual employed by or
under contract with a home health agency to provide home health
aide services under the supervision of a registered nurse. *“Home
health aide” does not mean an individual who is licensed, per-
mitted, certified or registered under ch. 441, 448, 449, 450, 455 or
459. .

(bo) “Hospice” means a hospice that is licensed under subch.
IV of ch. 50 and that is certified as a provider of services under 42
USC 1395 to 1395ccc.

(bp) “Hospice aide” means an individual employed by or
under contract with a hospice to provide hospice aide services
under the supervision of a registered nurse. “Hospiceaide” does
not mean an individual who is licensed, permitted, certified or reg-
istered under ch. 441, 448, 449, 450, 455 or 459.

(br) “Hospital” has the meaning specified in s. 50.33 (2).

(bt) “Intermediate care facility for the mentally retarded” has
the meaning under 42 USC 13964 (c) and (d).

(¢) “Licensed practical nurse” means a nurse who is licensed
or has a temporary permit under s. M%Qg@ﬁcensed as a
licensed practical/vocational nurse in a“party state, -as defined in
s. 441.50 (2) (.

(d) “Nurse’s assistant” means an individual who performs rou-
tine patient care duties delegated by a registered nurse or licensed
practical nurse who supervises the individual, for the direct health
care of a patient or resident. “Nurse’s assistant” does not mean an

MISCELLANEOUS HEALTH PROVISIONS
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individual who is licensed, permitted, certified, or registered
under ch. 441, 448, 449, 450, 451, 455, 459, or 460 or an individ-
ual whose duties primarily involve skiils that are different than
those taught in instructional and competency evaluation programs
for nurse’s assistants certified under sub. (3) or evaluated by com-
petency evaluation programs for nurse’s assistants approved
under sub. (3m).

(e) “Nursing home” has the meaning specified in s. 50.01 (3).

(0 “Registered nurse” means a nurse who has a certificate of
registration under s. 441.06 or a temporary permit under s. 441.08
or who is licensed as a registered nurse in a party state, as defined
ins. 441.50 (2) ().

(g) “Student nurse” means an individual who is currently
enrolled in a school for professional nurses or a school for licensed
practical nurses that meets standards established under s. 441.01
(4), or who has successfully completed the course work of a basic
nursing course of the school but has not successfully completed
the examination under s. 441.05 or 441.10 (2).

(2) A hospital, nursing home or intermediate care facility for
the mentally retarded may not employ or contract for the services
of an individual as a nurse’s assistant, a home health agency may
not employ or contract for the services of an individual as a home
health aide and a hospice may not employ or:contract for the ser-
vices of an individual as a hospice aide, regardless of the title
under which the individual is employed, unless-one of the follow-
ing is true:

(a) For hospitals, nursing homes, home health agencies or hos-
pices, whether or not certified providers of medical assistance,
except as provided in par. (g), and intermediate care facilities for
the mentally retarded that are certified providers of medical assist-
ance, the individual has successfully completed instruction in an
instructional and competency evaluation program for. nurse’s
assistants, home health aides or hospice aides that is certified by
the department under sub. (3).

(am) For hospitals, nursing homes, home health agencies, hos-
pices and intermediate care facilities for the mentally retarded, if
the individual was employed or under contract as a nurse’s assist-
ant, home health aide or hospice aide between October 1, 1985,
and October'1; 1990, and if par. (b) or (c) does not apply, after'the
individual successfully completes, by December 31, 1991, a com-
petency evaluation program that is approved by the department
under sub. (3m).

(b) For hospitals, nursing homes or home health agencies and
intermediate care facilities for the mentally retarded, the individ-
ual has been employed or under contract as a nurse’s assistant-or
as a home health aide for at least 12 months on or prior to October
1, 1990, and, for hospices, the individual has been employed or
under contract as a hospice aide for at least 12 months on or prior
to August 15, 1991. )

(bm) For nursing homes that are certified providers of medical
assistance, the individual has been employed or under contract as
a nurse’s assistant for one or more such nursing homes of the same
employer in this state for at least 24 consecutive months before
December 19, 1989.

(c) For hospitals, nursing homes, home health agencies or hos-
pices, whether or not certified providers of medical assistance,
and intermediate care facilities for the mentally retarded that are
certified providers of medical assistance, the individual is
employed or under contract as a nurse’s assistant, home health
aide or hospice aide fewer than 120 calendar days by the hospital,
nursing home, home health agency, hospice or intermediate care
facility for the mentally retarded.

(d) For hospitals, nursing homes, home health agencies or hos-
pices, whether or not certified providers of medical assistance,
and intermediate care facilities for the mentally retarded that are
certified providers of medical assistance, the individual has suc-
cessfully completed instruction in an instructional and compe-
tency evaluation program or has successfully completed a compe-
tency evaliation program for nurse’s assistants, for home heaith
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aides or for hospice aides that is certified in another state that
meets criteria for acceptance in this state as specified by the
department by rule, or the individual i$ certified as a nurse’s assist-
ant, home health aide or hospice aide in another state that meets
criteria for acceptance in this state as specified by the department
by rule, except that after December 31, 1991, par. (a) applies.

(e) For hospitals, home health agencies or hospices; whether
or not certified providers'of medical assistance, nursing homes
that are not certified providers of medical assistance and inter-
mediate care facilities for the mentally retarded that are certified
providers of medical assistance, the individual is a student nurse
who has successfully completed a basic nursing course from a
school that is on the accredited list of schools specified under s.
441.01 (4) or who successfully completes a competency evalua-
tion program for nurse’s assistants, home health aides or hospice
aides that is approved by the department under sub. (3m).

(em) For nursing homes that are certified providers of medical
assistance, the individual is a student nurse who successfully com-
pletes a competency evaluation program for nurse’s assistants that
is approved by the department under sub. (3m).

() For hospitals, nursing homes, home health agencies or hos-
pices, whether or not certified providers of medical assistance,
and intermediate care facilities for the mentally retarded that are
certified providers of medical assistance, the individual has suc-
cessfully completed, prior to October 1, 1990, an instructional and
competency evaluation program that is substantially the same as
an instructional and competency evaluation program certified by
the department under sub, (3) and that the department determines
generally meets the standards for certification promulgated under
sub, (3).

(g) For nursing homes that are certified providers of medical
assistance, the individual, if he or she has performed no nursing—
related service for monetary compensation for 24 consecutive
months after having satisfied the requirement under par. (a), again
successfully completes instruction in an instructional and compe-
tency evaluation program for nurse’s assistants that is certified by
the department under sub. (3).or.a competency- evaluation pro-
gram for nurse’s assistants that is approved by the department
"under sub. (3m).

(3) Except as provided in sub, (4d), the department shall cer-
tify instructional and competency evaluation programs for nurse’s
assistants, for home health aides and for hospice aides that apply
for certification and satisfy standards for certification promui-
gated by rule by the department. The department shall review the
curriculum of each certified instructional and competency evalua-
tion program at least once every 36 months following the date of
certification to determine whether the program satisfies the stan-
dards for certification. Under this subsection, the department
may, after providing notice, suspend or revoke the certification of
an instructional and competency evaluation program or impose a
plan of correction on the program if the program does not satisfy
the standards for certification or operates under conditions that are
other than those contained in the application approved by the
department.

(3m) The department shall review competency evaluation
programs for nurse’s assistants, for home health aides and for hos-
pice aides and, except as provided in sub. (4d), may approve those
competency evaluation programs that satisfy standards for
approval that are specified in rules of the department. Under this
subsection, the department may, after providing notice, suspend
or revoke approval of a competency evaluation program or
impose a plan of correction if the competency evaluation program
fails to satisfy the standards or operates under conditions that are
other than those contained in the application approved by the
department.

(4) An instructional and competency evaluation program cer-
. tified under sub. (3) or a compeiency evaluation program

-~ approved under sub. (3m) shall notify the department, on a form

rovided by the department, within 30 days after an individual has
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(4d) (a) Except as provided in par. (am), the department shall
require each applicant to provide the department with his or her
social security number, if the applicant is an individual, or the
applicant’s federal employer identification number, if the appli-
cant is not an individual, as a condition of issuing a certification
under sub. (3) or an approval under sub. (3m).

(am) If an individual who applies for a certification or approval
under par. (a) does not have a social security number, the individ-
ual, as a condition of obtaining certification or approval, shall sub-
mit a statement made or subscribed under oath or affirmation to
the department that the applicant does not have a social security
number. The form of the statement shall be prescribed by the
department - of ‘workforce development. A certification or
approval issued in reliance upon a false statement submitted under
this paragraph is invalid.

(b) The department may not disclose any information received
under par. (a) to any person except to the department of revenue
for the sole purpose of requesting certifications under s. 73.0301.

(¢) Except as provided in par. (am), the department shall deny
an application for the issuance of a certification or approval speci-
fied in par. (a) if the applicant does not provide the information
specified in par. (a).

(d) The department shall deny an application for the issuance
of a certification or approval specified in par. (a) or:shall revoke
a certification or approval if the department of revenue certifies
under s. 73.0301 that the applicant for or holder of a certification
orapproval is liable for delinquent taxes.

(e) ‘An action taken under par. (c) or (d) is subject to review
only as provided under s. 73.0301 (2) (b) and (5).

(49) (a) The department shall establish and maintain a regis-
try that contains all of the following:

1. A listing of all individuals about whom the department is
notified under sub. (4).

2. A listing of all individuals about whom the department is
notified under sub. (4r) (a) or (am), for whom the department
makes findings under sub. (4r) (b) and to whom any of the follow-
ing applies:

a. The individual waives a hearing or fails to notify the depart-
ment under sub. (4r) (¢).

b. A hearing officer finds reasonable cause to believe that the
individual performed an action alleged under sub. (4r) (a) or (am).

3. Findings of the department under sub. (41) (b) or of the
bearing officer under sub. (41r) (d) concerning the misappropri-
ation of property or the neglect or abuse of a client by an individual
listed under subd. 2.

4. A brief statement, if any, of an individual about whom the
department is notified under sub. (4) and who disputes the depart-
ment’s findings under sub. (4r) (b).or the hearing officer’s findings
under sub. (4r) (d).

(b) The department shall provide, upon receipt of a specific,
written request, information requested that is contained in the reg-
istry under par. (a).

(c) Section 46.90 does not apply to this subsection.

(4m) An instructional and competency evaluation program
under sub. (3) for which the department has suspended or revoked
certification or imposed a plan of correction or a competency eval-
uation program under sub. (3m) for which the department has sus-
pended or revoked approval or imposed a plan of correction may
contest the department’s action by sending, within 10 days after
receipt of notice of the contested action, a written request for hear-
ing under s. 227.44 tc the division of hearings and appeals created
under s.'15.103 (1). The adniinistrator of the division may desig-
nate a hearing examiner to preside over the case and recommend
a decision to the administrator under s. 227.46. The decision of
the administrator of the division shall be the final administrative
decision. The division shall commence the hearing within 30 days
after receipt of the request for hearing and shall issue a final deci-
sion within 15 days after the close of the hearing. Proceedings

successfully comipleted the progran.

before the division are governed by ch. 227. In any petition for
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judicial review of a decision by the division, the party, other than
the petitioner, who was in the proceeding before the division shall
be the named respondent.- This subsection does not apply to a
revocation of certification under sub. (4d) (d).

(4r) (2). Any individual may report to the department that he
or she believes that any person employed by or under contract with
an entity has neglected or abused a client or misappropriated the
client’s property.

(am) - 1. Except as provided in subd. 2., an entity shall report
to the department any allegation of misappropriation of the prop-
erty of a client or of neglect or abuse of a client by any person
employed by or under contract with the entity if the person is
under the control of the entity.

2. An entity shall report to the department of regulation and
licensing any allegation of misappropriation of the property of a
client or of neglect or abuse of a client by any person employed
by or under contract with the entity if that person holds a credential
that is related to the person’s employment at, or contract with, the
entity if the person is under the control of the entity.

3. An entity that intentionally fails to report an allegation of
misappropriation of the property of a client or of neglect or abuse

of a client may be required to forfeit not more than $1,000 and may-

be subject to other sanctions specified by the department by rule.

(b) Except as provided in pars. (em) and (er), the department
shall review and investigate any report received under par. (a) or
(am) and, if the allegation is substantiated, make specific, docu-
mented findings concerning the misappropriation of property or
the neglect or abuse. The department shall in writing by certified
mail notify the person specified in the report that the person’s
name and the department’s findings about the person shall be
listed in the registry under sub. (4g) (a) 2. and 3. unless the person
contests the listings in a hearing before the division of hearings
and appeals created under s. 15.103 (1). The written notification
shall describe the investigation conducted by the department, enu-
merate the findings alleging misappropriation of ‘property -or
neglect or-abuse of a-client and explain the consequence to-the per-
son specified in the report of waiving a hearing to contest the find-
ings; The person specified in the report shall have 30 days after
receipt of the notification to indicate to the department in writing
whether he or she intends to contest the listing or to waive the hear-
ing.

(¢) If the nurse’s assistant or home health aide under par. (b)
notifies the department that he or she waives a hearing to contest
the listings in the registry under par. (b), or fails to notify. the
department within 30 days after receipt of a notice under par. (b),
the department shail enter the name of the individual under sub.
(4g) (a) 2. and the department’s findings about the individual
under sub: (4g) (a) 3.

(d) If the person specified in the report received under par. (a)
or (am) timely notifies the ‘division of hearings and appeals
created under s. 15.103 (1) that he or she contests the listings in
the registry under par. (b), the division of hearings and appeals
shall hold a hearing under the requirements of ch. 227, If after pre-
sentation of evidence a hearing officer finds that there is no rea-
sonable cause to believe that the person specified in the report
received under par. (a) or-(am) performed an action alleged under
par. (a) or (am), the hearing officer shall dismiss the proceeding.
If after presentation of evidence a hearing officer finds that there
is reasonable cause to believe that the person specified in the
report received under par. (a) or (am) performed an action alleged
under par. (a) or {(am), the hearing officer shall so find and shall
cause the name of the person specified in the report received under
par. (a) or (am) to be entered under sub. (4g) (a) 2. and the hearing
officer’s findings about the person specified in the report received
under par. (a) or {am) to be entered under sub. (4g) (a) 3.

(e) The nurse’s assistant or home health aide may provide the
department with a brief statement disputing the department’s find-
ings under par. (b) or the hearing officer’s findings under par. (d)
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and, if so provided, the department shall enter the statement under
sub. (4g) (a) 4.

(em) If the department of health and family services receives
a report under par. (a) or (am) and determines that a person who
is the subject of the report holds a credential that is related to the
person’s employment at, or contract with, the entity, the depart-
ment of health and family services shall refer the report to the
department of regulation and licensing.

(er) The department may-contract with private field investiga-
tors to conduct investigations of reports received by the depart-
ment under par, (a) or (am).

(f) Section 46.90 does not apply to this subsection.

(5) (a) The department, in consultation with the technical col-
lege system board, shall promulgate rules specifying standards for
certification in this state of instructional and competency evalua-
tion programs for nurse’s assistants, home health aides and hos-
pice aides. The standards shall include specialized training in pro-
viding care to individuals with special needs.

(b) The department shall promulgate rules specifying criteria
for acceptance by this state of an instructional and competency
evaluation program or a competency evaluation program that is
certified in-another state, including whether the other state grants
nurse’s assistant privileges, home health aide privileges or hos-
pice aide privileges to persons who have completed instruction in
an instructional and competency evaluation program that is certi-
fied under sub: (3) and whether one of the following is true:

1. If the other state certifies instructional and competency
evaluation programs for nurse’s assistants, home health aides or
hospice aides, the state’s requirements are substantially similar, as
determined by the department, to certification requirements in this
state. ;

2. If the other state certifies nurse’s assistants, home health
aides or hospice aides, that state’s requirements are such-that one
of the following applies: '

a. The instructional and competency evaluation programs

required for attendance by persons receiving certificates are sub-
stantially similar, as determined by the department, to instruc-
tional and competency evaluation programs certified under sub,
3).

b. The competency evaluation programs required for success-
ful completion by persons receiving certificates are substantially
similar, as determined by the department, to competency evalua-
tion programs approved under sub. (3m).

(6) Any person who violates sub. (2) shall forfeit not more
e R bt aftt

that receives no = £0.

than $1,000.
{7) This section does not apply to a hospi

federal or state moneys for any purpose.

History: ‘1987 a. 128; 1989 a. 31,84, 336; 1991 a. 39; 1993 a. 27, 399; 1995 a.
27,1997 a. 217, 35, 156, 237, 252; 1999 a. 9, 22, 32; 2001 a. 74.

Cross Reference: See also chs. HFS 13 and 129, Wis. adm. code.

Sub. (4r) provides for a hearing examiner to make a determination of abuse. That
determination is the final agency determination. Kennedy v. DHSS, 199 Wis. 2d 442,
544 N.W.2d 917 (Ct. App. 1996), 95-1072.

146.50 Emergency medical services personnel; licen-
sure; certification; training. (1) DerNITIONS. In this section:

(ag) “Act of terrorism” means a felony under ch. 939 to 951
that is committed with intent to terrorize and is committed under
any of the following circumstances:

1. The person committing the felony causes bodily harm,
great bodily harm, or death to another.

2. The person committing the felony causes damage to the
property of another and the total property damaged is reduced in
value by $25,000 or more. For purposes of this subdivision, prop-
erty is reduced in value by the amount that it would cost either to
repair or replace it, whichever is less.

3. The person committing the felony uses force or violence
or the threat of force or violence.
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