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Assembly

Record of Committee Proceedings

Committee on Housing

Senate Bill 228

Relating to: the regulation of construction contractors and subcontractors, granting
rule-making authority, and providing a penalty.

By Senators Wirch, Hansen, Lehman, Decker, Cowles, Schultz, Harsdorf, Sullivan,
Olsen, Lassa and Erpenbach; cosponsored by Representatives Kaufert, Mason,
Steinbrink, Kreuser, Boyle, Hahn, Montgomery, Jeskewitz, Sheridan, Jorgensen, Bies,
Albers, A. Ott, Petrowski, Townsend and Musser.

November 13,2007 Referred to Committee on Housing.

January 24, 2008 PUBLIC HEARING HELD

Present:  (7) Representatives Wieckert, Stone, Townsend,

Honadel, Hebl, Young and A. Williams.

Absent:  (0) None.

Appearances For

[ ]
[ ]
L

Ron Hanko , McFarland

Patrick Smith , St. Germain

Bradley Hasheider, Sauk City

Mark Reihl , Madison — Wisconsin State Council of
Carpenters

Tim Elverman , Milwaukee — Plumbers Local 75

Jim Steele , Madison

Bob DuPont , Madison — Wisconsin Department of
Commerce

Robert Wirch , Madison — Senator , 22nd Senate District
Dean Kaufert , Madison — Representative , 55th Assembly
District

Cale Battles , Madison — State Bar of Wisconsin

Kevin La Mere , Madison — Wisconsin Pipe Trades
Association

Dan Gengler , Madison — Wisconsin Fire Protection
Coalition

Gregory Hunt , Elkhorn

Brett Large, West Bend

Joe Strohl , Madison — Operating Engineers Local 139

Appearances Against




March 13, 2008

e Brad Boycks, Madison — Wisconsin Builders Association
¢ John Mielke , Madison — ABC of Madison

Appearances for Information Only

e None.

Registrations For

Lyle Balistreri, Milwaukee

Matt Parks, Monona — Decorating Unlimited
Mike Carey, Cottage Grove — Carpenters Union
Tom Doleschy , Muskego — Carpenter Union
Michael Wilburn , Milwaukee — LIUNA Local 113
Steven Bako , Grafton — LIUNA Local 113
Ricardo Guthierrez , Oconowoc — Local 494
Tim Hanson , Muskego — IRWEW Local 94
Joel Kapusta , Oregon — IBEW 159

Chris Dig, Sheboygan — LIUNA

e 6 O & ¢ ¢ o ¢ o o

Registrations Against

¢ None.

Registrations for Information Only
¢ None.

Failed to concur pursuant to Senate Joint Resolution 1.

Scott Becher -
Committee Clerk
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Contractor Registration SB 228

DESCRIPTION: This legislation is a response to the growing
problem in the construction industry of employers fraudulently
misclassifying workers as independent contractors. Rather than pay
their workers as employees, contractors are handing them 1099 Tax
Forms and paying them as independent contractors. Contractors
who fraudulently misclassify their employees have a competitive
advantage because they do not withhold federal and state taxes or
pay unemployment or workers compensation insurance. Not only
are these costs illegally shifted to the individual worker, the
“independent contractor” loses the protection of various
employment laws (minimum wage and overtime requirements,
workers compensation, etc.) We are seeing more and more
instances of this illegal practice being used by framing, drywall,
roofing, siding, and flooring covering contractors.

We believe the best way to deter contractors from fraudulently
misclassifying workers as independent contractors is to require all
contractors in the state of Wisconsin to register with the
Department of Commerce (DOC). This bill also will allow
consumers to search the DOC website to determine whether they
are hiring a legitimate contractor.

TALKING POINTS:
SB 228 as passed by the Senate will do the following:

e Requires the Department of Commerce (DOC) to register any
person who desires to act as a contractor or subcontractor and
who meets certain registration requirements established by
DOC.

e Requires DOC to promulgate rules establishing standards for
the registration of contractors and subcontractors, application
procedures for persons who apply for such registration, and
conditions under which DOC may suspend or revoke such a
registration.

¢ C(reates a contractor advisory committee to make
recommendations to DOC regarding the promulgation of these
rules.

¢ Provides that a person may not act as a contractor or
subcontractor or perform construction services unless the person
1s registered as a contractor or subcontractor by DOC.



Prohibits a contractor or subcontractor from claiming a lien for
construction services performed or materials procured if the
contractor or subcontractor is not registered with DOC.
Requires DOC to establish an internet site that consumers may
use to determine whether a contractor or subcontractor is
registered.

Requires registered contractors to display their registration
number on all construction bids and advertising.

Authorizes DOC to directly assess a forfeiture by issuing an
order against any person who violates the bill’s requirements.
Prohibits any contractor or subcontractor from coercing or
inducing a person to falsely declare he or she is an independent
contractor.

Exempts anyone performing construction work on his or her
own property.

Provides that, if a person applies for another approval from
Commerce. Commerce must issue a combined approval that
confers the privileges and responsibilities of the registration
required under the bill and the privileges and responsibilities of
the other approval.

Directs Commerce to inform Departments of Revenue and
Workforce Development when it has reason to believe that a
person has violated the prohibition on coercing or inducing a
person to falsely declare that he or she is an independent
contractor.

Discussion Points:

Misclassification is costing Wisconsin millions in uncollected
taxes, unemployment insurance and workers compensation
premiums. A 2004 Harvard study of the construction industry
in Massachusetts estimated that 14 to 24% of employers
misclassify their workers at a cost of $21 million to the state. A
2005 state audit* of all Illinois employers revealed a 19.5% rate
of misclassification—or 63,666 employers, of which over 7,000
were construction employers. It is estimated that the
unemployment insurance system in Illinois lost $53.7 million in
2005. Misclassified independent contractors, according to
published data, are also known to underreport their personal
income by as much as 30% resulting in lost income tax revenue.
In just 2005, that came to $149 million of income tax not
collected in Illinois. (*Data provided by the Illinois Department
of Employment Security for a project funded by the National
Alliance for Fair Contracting—a labor/management group
promoting compliance with all applicable laws in public
construction.)



While misclassifying workers as independent contractors is
already illegal, enforcement is difficult. Requiring registration
of all contractors and creating a database of contractors, will
create a better mechanism for enforcement.

Registration is a simple way for the state and consumers to
accurately identify real contractors and subcontractors.

Registration protects contractors who are following the law and
levels the playing field for all contractors. Studies show that
contractors who misclassify have a 15-40% competitive
advantage in bidding work over competitors who properly
classify their workers as employees.

Many of the workers being exploited by misclassification are
illegal immigrants who have no recourse but to accept their
situation for fear of calling attention to their immigration status.

Contractors who pull permits for construction of one and two
family dwellings are already required to register with the DOC
and demonstrate financial responsibility. Because this
mechanism is already in place, establishing the registration
requirement will not impose an undue administrative or fiscal
burden. The DOC has indicated expanding current
requirements to all contractors is feasible. A website listing one
and two family dwelling contractors registered with DOC
already exists.

This legislation applies only to construction contractors. The
bill is not a licensure proposal. In fact, we have more stringent
standards for individuals making a living as manicurists and
barbers.

The Department of Commerce estimates that the cost of the
Contractor Registration fee is expected to be $15.00 for a
four year registration

Roadbuilding, and utility contractors will not be required to
register under the bill.
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Supreme Court rules in favor of sub

Joe Grundle , joe.grundle@dailyreporter.com

January 31, 2007

A Wisconsin Supreme Court ruling Thursday reaffirmed that the burden of proof in determining employee status for workers' compensation premiums
falls on insurance companies.

In Acuity Mutual Insurance Company v. Miguel A. Olivas, the justices upheld a ruling from the Court of Appeals but did 50 on different grounds.

“We were happy with the Court of Appeals’ ruling but thought they made it for the wrong reason,” said Olivas’ attorney Ness Flores of Fiores and Reyes
Law Offices, Waukesha. “We thought Olivas was covered by the act, not just common law, and the Supreme Court adopted our rationale completely.”

The case involved Sheboygan drywall subcontractor Miguel Olivas, who was assigned jobs by Steve Ten Pas, owner of Ten Pas Drywall. As an
independent contractor and not an employee of Ten Pas, Olivas had to secure his own liability and workers’ compensation insurance, which he did
through Acuity.

Olivas and a crew of five Spanish-speaking men then worked the jobs together. The unusual joint venture between Olivas and Ten Pas was formed
because the workers in question were lilegal Immigrants.

Because Ten Pas didn't directly contract with any of the workers other than the documented Olivas, he did not perform background checks on them.

Premiums raised

When Acuity audited Olivas’ contract, it determined the men working with him were not independent contractors, and therefore his employees, so they
raised Olivas' premium and billed him an additional $32,000.

Olivas refused to pay on the basis that the men were not his employees rather simply co-workers, and Acuity sued.

The Court of Appeals ruied that Acuity failed to distinguish whether or not the workers were employees or self-employed contractors under common-iaw
criteria, which is less stringent than the state’s Workers' Compensation Act, and ruied in favor of Olivas.

The Supreme Court disagreed with the lower court, finding that the WCA did apply and agreeing with Acuity that the men did not meet the act's nine-point
test required to establish themselves as independent contractors.

However, because Acuity was unable to prove the workers were actually employees of Ollvas and not Ten Pas, who Acuity had no contract with, the
Supreme Court still ruled in favor of Olivas by a vote of 4-3.

Not employees

Chief Justice Shirley Abrahamson wrote: “Simply concluding that the workers at issue are employees and not exempt independent contractors within the
act does not mean that Acuity can collect additional Insurance premiums from Olivas for the warkers at issue. A sufficient nexus must exist between Olivas
and the workers to enable this court to conclude that the workers are in the service of Olivas.

“Olivas’ worker's insurance policy does not cover every person who is an employee of some employer; it covers only employees in the service of Olivas.”

Acuity contended that it would be liable under OQlivas’ policy — which included a clause protecting “Olivas’ employees” - if one of them got hurt on the job.
Still, the court ruled, Acuity had to sufficiently prove that the workers fell under the category of “Olivas’ employees” and didn't,

Acuity determined the men were Olivas’ employees because he distributed 1099 forms to the men. The defense countered that it was Ten Pas who was
the real empioyer. He decided how much each drywail job would pay by its size and complexity, and he issued a 1099 income tax form to Olivas, who
made copies and distributed them to his co-workers. Ten Pas paid Olivas, who then split his earnings with his crew.

The court ruled that the men were not employees of Olivas because he did not set their pay, did not profit off the workers, did not tell them when to start or
stop working, did not pay them benefits, did not provide them tools, and had no power to hire or fire them,

http:// www.dailyreporter.com/editorial/index.cfm?ﬁ;seactioanrint&recid=20043729 3/2/2007
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“Acuity said that because the men were not independent contractors, that must make them automatically employees of Olivas, so he's responsible (for
higher premiums),” sald Fiores. *But even if they are not independent contractors, you have to show they fail under Olivas before you can make him
responsible.

“There has to be an employer-employee relationship that exists, and we had evidence to the contrary.”

Distributed pay to workers

Acuity’s contract with Olivas, whose initially calculated premium payment was $3,513, was based on his estimated annual earnings of $25,000. But when
Acuity discovered Olivas had received about $190,000 from Ten Pas, which Olivas distributed to his crew, it increased the premium to reflect its
compensation exposure to the other workers.

in the dissenting opinion, Justice David Prosser wrote that the Supreme Court’s decision makes law by opining who qualifies as an employer and an
employes in circumstances where the purported employees are undocumented workers, in this case iliegal immigrants, and that setting this precedent
would create uncertainty for employers and insurers.

Prosser noted that Olivas became an employer, whether he viewed it that way or not, when he agreed to get insurance so Ten Pas would hire him and the
crew he represented. Prosser added that it was reasonable for Ten Pas to assume that when Olivas acquired liability protection for himself, he covered his
crew as well and cited Olivas’ testimony as proof he asked Aculty to cover the entire group.

Acuity could not be reached for comment.

lllegal status ignored

While the issue of illegal immigrants did not get as much attention from the court in the case as the more pressing issue of what defines an empioyer-
employee relationship, It was a major reason the dispute happened in the first place.

Olivas was the liaisonto a drywali contractor for a six-worker crew because he was the only one who spoke English and was documented.

“The 6,000-pound elephant in the room that everybody kind of brushed over was that the reason this was a joint venture (between Oiivas and Steve Ten
Pas of Ten Pas Drywall) was that some of these guys didn't have immigration papers,” said Fiores. “Ten Pas didn't want them on his payroll because he
wasn't allowed to legally do that, but whatever Olivas did was then his responsibility.”

Flores said many iarger contractors empioy illegal immigrants through the use of independent contractors.

“I think that's the way a lot of businesses are working around laws about hiring lilegal Immigrants,” he sald. “They want to hire them because they are good
workers, but they don’t want to have It traced back to them. So they hire an independent contractor and say he can hire whoever he wants.”

© 2007 Daily Reporter Publishing Co., Alf Rights Reserved.
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SB228

SENATE BILL 228 LC Amendment Memo
An Act to amend 101.02 (20) (a) and 101.02 (21) (a); and to create 101.19 (1) (m), 101.65 (1p) and
subchapter VIII of chapter 101 [precedes 101.99] of the statutes; relating to: the regulation of construction
contractors and subcontractors, granting rule-making authority, and providing a penalty. (FE)

2007

07-09-07. S. Introduced by Senators Wirch, Hansen, Lehman, Decker, Cowles, Schultz, Harsdorf,

07-09-07.
08-02-07.
08-13-07.
10-24-07.
10-25-07.
10-30-07.

10-30-07.

10-30-07.

10-30-07.

10-30-07.
10-31-07.

10-31-07.

10-31-07.
11-05-07.
11-08-07.
11-08-07.
11-08-07.

11-08-07.
11-08-07.

11-08-07.
11-08-07.
11-08-07.
11-08-07.
11-08-07.
11-08-07.
11-13-07.
11-13-07.

ZB%

FHLnnunnnn

Sullivan, Olsen, Lassa and Erpenbach; cosponsored by Representatives Kaufert, Mason,
Steinbrink, Kreuser, Boyle, Hahn, Montgomery, Jeskewitz, Sheridan, Jorgensen, Bies,
Albers, A. Ott, Petrowski, Townsend and Musser.

Read first time and referred to committee on Commerce, Utilities and Rail. . .. .. ... 280
Public hearing held.

Fiscal estimate received.

Senate substitute amendment 1 offered by Senator Wirch. ............... ... ..., 368

Executive action taken.
Report introduction of Senate Amendment 1 to Senate Substitute Amendment 1

recommended by committee on Commerce, Utilities and Rail, Ayes 7, Noes 0 . . . . . . 389
Report introduction of Senate Amendment 2 to Senate Substitute Amendment |
recommended by committee on Commerce, Utilities and Rail, Ayes 7,Noes0...... 389
Report adoption of Senate Substitute Amendment 1 recommended by committee on
Commerce, Utilities and Rail, Ayes 6, Noes 1. .. .......ooen 389
Report passage as amended recommended by committee on Commerce, Utilities and

Rail, Ayes 6, Noes 1 ... 389

Auvailable for scheduling.

Referred to joint committee on Finance by committee on Senate Organization, pursuant to
Senate Rule 41 (1)(e), Ayes 5, N0€S 0. . . ..o 399
Withdrawn from joint committee on Finance and made Available for Scheduling by
committee on Senate Organization, pursuant to Senate Rule 41 (1)(e), Ayes 5, Noes 0 400
Placed on calendar 11-8-2007 by committee on Senate Organization.

Senate amendment 3 to Senate substitute amendment 1 offered by Senator Wirch. . .. 407
Readasecondtime............. ... ... ... ... . . . . ... . 420
Senate amendment 3 to Senate substitute amendment 1 adopted . . ......... ... ... 420
Senate amendment 4 to Senate substitute amendment 1 offered by Senators Kedzie,

Grothman and Harsdorf. . .......... ... .. ... ... . . . . . . . . . . ... ... . ... ... 420

Senate amendment 4 to Senate substitute amendment 1 rejected, Ayes 18, Noes 14. .. 420
Senate amendment 5 to Senate substitute amendment 1 offered by Senators Wirch, Plale,

Erpenbach, Carpenter, Hansen, Robson, Coggs, Kreitlow and Kapanke............ 420
Senate amendment 5 to Senate substitute amendment 1 adopted . ................ 420
Senate substitute amendment 1 adopted . . ............... .. ... .. ... . . .. . 420
Orderedtoathirdreading. ............ ... .. ... ... . ... . . . . . ... .. ... 420
Rulessuspended. .......... ... . ... .. .. . ... . . . . . . . . . . ... 420
Read a third time and passed, Ayes 28, Noes 4. ............. ... ... ... 420
Ordered immediately messaged. .. .................. .. .. ... ... ... ... ... 421
Received from Senate. . .......... ... ... ... ... . . . . . ... . ... . . .. .. 358




