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CHAPTER 102
WORKER’'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employemwithdrawal. 102.43 Weekly compensation schedule.
102.06 Joint liability of employer and contractor 102.44 Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietppartner or member 102.46 Death benefit.
102.076 Election by corporate ti€er. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.08 Administration for state employees. cue squad members, diving team members, national or state guard mem
102.11 Earnings, method of computation. bersand emagency management personnel.
102.12 Notice of injury exception, laches. 102.48 Death benefit, continued.
102.123 Statement of employee. 102.49 Additional death benefit for children, state fund.
102.125 Fraudulent claims reporting and investigation. 102.50 Burial expenses.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 102.51 Dependents.
102.14 Jurisdiction of department; advisory committee. 102.52 Permanent partial disability schedule.
102.15 Rules of procedure; transcripts. 102.53 Multiple injury variations.
102.16 Submission of disputes, contributions by employees. 102.54 Injury to dominant hand.
102.17 Procedurenotice ofhearing; witnesses, contempt; testimomedical 102.55 Application of schedules.
examination. 102.555 Occupational deafness; definitions.

102.175 Apportionmentof liability. 102.56 Disfigurement.
102.18 Findings, orders and awards. 102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.19 Alien dependents; payments through consulficet. 102.57 Violations of safety provisions, penalty
102.195 Employees confined in institutions; payment of benefits. 102.58 Decreased compensation.
102.20 Judgment on award. 102.59 Preexisting disabilityindemnity
102.21 Payment of awards by municipalities. 102.60 Minor illegally employed.
102.22 Penalty for delayed payments; interest. 102.61 Indemnity under rehabilitation law
102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state.
102.25 Appeal from judgment on award. 102.64 Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75 Administrative expenses.
102.29 Third party liability. 102.80 Uninsured employers fund.
102.30 Other insurance notfafcted; liability of insured employer 102.81 Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82 Uninsured employer payments.
102.315 Worker's compensation insurance; employee leasing companies. 102.83 Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross Refeence: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

N . schooldistrict, sewer district, drainage district and long—term care
102.01 Definitions. (1) This chapter may be referred to as;._, - ' : il ; .
the “Worker's Compensation Actand allowances, recoveries%l's‘tr'ct":lnd other public or quasi-public corporations.

andliabilities under this chapteonstitute “Vérker’s Compensa  (dm) “Order” means any decision, rule, regulation, direction,

tion”. requirementor standard of the department, or any other deter
(2) In this chapter: minationarrived at or decision made by the department.

(a) “Commission” means the labor and industry reviewcom (e) “Primary compensation and death benefit” means-com
mission. pensatioror indemnity for disability or death benefit, other than
(ag) “Commissioner” means a member of the commission.increased, double or treble compensation or death benefit.

(am) “Compensation” means workeicompensation. (eg) “Religious sect” means a religious body of persons, or
(ap) “Department” means the department of workfateget  division of a religious body of persons, who unite in holding cer
opment. tain special doctrines or opinions concerning religion that distin

(bm) “General order” means such order as applies generadlyish those persons from others holding the same general
throughout the state to all persons, employments, places e¢ligiousbeliefs.
employmentor public buildings, or all persons, employments or (em) “Secretary” means the secretary of workforce develop
placesof employment or public buildings of a class under thgent.

jurisdiction of the department. All other orders of the department (f) “Temporary help agency” means an employer who places

shallbe considered special orders. . | i or | - | " |
(c) “Injury” means mental or physical harm an employee Its employee with or leasats employees to another employer
who controls the employegwork activities and compensates the

causedby accident or disease, and also medasage to or . , .
destructiorof artificial members, dental appliances, tebtaring f!rst employer fprthe employee services, regardless of the dura
é%of the services.

aidsand eyeglasses, but, in the case of hearing aids or eyegla ) ] )
only if such damage or destruction resultexim accident which () Except as provided in $02.555with respect to occupa
alsocaused personal injury entitling the employee to compensi@nal deafness, “time of injury”, “occurrence of injury”, or “date
tion therefor either for disability or treatment. of injury” means:
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1. In the case of accidental injutye dateof the accident from employment. An employee is not performing service grow
which caused the injury ing out of and incidental to employment while engaging in a pro

2. In the case of disease, the date of disabilityf that date gram,event, or activity designeis improve the physical well-
occursafterthe cessation of all employment that contributed to thging of the employee, whether or not the program, event,
disability, the last day of work for the last employer whoséctivity is located on the employsrpremises, if participatioin

employmentcaused disability the program, event, or activity is voluntary and the employee
(gm) “Wisconsin compensation rating bureau” means tHEC€IVesn0 compensation for participation. ,
bureauprovided for in s626.06 4. The premises of the employer include phemises of any
(h) “Uninsured employer” means an employer that igidte- otherperson on whose premises the employee performs service.
tion of 5.102.28 (2) 5. To enhanc¢he morale and &€iency of public employees

" «h 4 this state andttract qualified personnel to the public service,

means the fund eStab“Shétrais thepolicy of the state that the benefits of this chapter shall

: o g i extendand be granted to employees in the service of the state or
(m) “Uninsured employer surcfge” means the surclge ¢ o, municipality therein on the same basish@same manner

unders‘: 102.85 (4)" _ under the same conditions, and with like right of recovery as in the
(k) “Workweek” means a calendar week, starting on Sundayse of employees ofpersons, firms or private corporations.

andending on Saturday Accordingly, the same considerations, standards, and rules of

History: 1975 c. 14%s.7 t013, 54; 1975 c. 2001979 c. 89278 1981 c. 921983 icj i i ini
2,98 189 1985 2. 831987 a. 1701989 . 641995 a. 2853737103741, 9130 (4)  aecisionshall apply in all cases in determining whether any

1995a. 117, 417, 1997 a. 31999 a. 914; 2001 a. 372003 a. 1392007 a. 20 employeeunder this chapteat the time of the injurywas per
In an occupational disease claim, txaminer may find the date of injury to be forming service growing out of and incidentalthe employeg’
otherthan the last day of work. Royal-Globe Insurance CDIMHR, 82 Wis. 2d employment. Forthe purposes of this subsection ndedénti-

90, 260 N.W2d 670(1978). "
An intentionally inflicted injury unexpected and unforeseen by the injured part)atlon shall be made among any of the classes of employers enu

is an accident under sub. (2) (c). JensdBmployers Mutual Casualty Cb61 Ws.  meratedn s.102.04or of employees enumeratedsia02.07 and
2d 253 468 N.w2d 1(1991). ) no statutesprdinances, or administrative regulations otherwise
Cessatiorof employment under sub. (2) (g) 2. does not require that the employgeepncameto any employees enumerated iti@2.07shall be con
no longer be employedhut requires that the employee no longer be employed in the 1.
emplogrr?emthat contribute%lto the d;]sabilityf that is the case, the employer thattrolling.
causedhe injury is responsible. North River Insurance\Cblanpower mporary (d) Where the injury is not intentionally self-inflicted
Services212 Wis. 2d 63568 N.W2d 15(Ct. App. 1997)96-2000 . . X L )
LIRC's determination of “scope of employment” is given great weight deference. (€) Where the accident or disease causing inguiges out of
Whetheran agency determination is given great weight depends on whether it hise employees employment.
experiencen interpreting a particular statutory scheme and not on whether it has .
ruledon the specific facts. olvn of Russell Wlunteer Fire Department kIRC, 223 (f) Every employee whose employment requires the employee
Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734 to travel shall be deemed to performing service growing out of

Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) s ; f
videsthat medical expenses incurteefore an employee knows of the work—relatedgﬁdm(:'demal to the employeeémployment at all times while on

injury are compensable. Read togetimeedical expenses occupational disease a trip, except when engageddmeviation for a private or personal

casesare not compensable until the date of injiayt once the date is established a”purpose. Acts reasonably necessary for living or incidental
expensesssociated with the disease, even if incurred before the date of argiry

compensable. United Wisconsin Insurance Co. ¥IRC, 229 Ws. 2d 416600 ~ theretoshall not be regarded as such a deviatimy accident or
N.W.2d 186 (Ct. App. 1999)97-3776 diseasarising out of a hazard of such service shall be de¢med

Sub.(2) (g) 2. does not represent a comprehensive statement of a clriouadén i !
of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the claimant r%ls?eom of the employee employment.

provethat the injury arose out of employment. It memys out a mechanism for ~ (g) Members of the state legislature are covered by this chapter

fixing the time, occurrencey date of an injury for purposes of identifying the prope i i i i i
employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244, Whenthey are engaged in performlng their duties as state legisla

239Wis. 2d 505620 N.W2d 442 00-0855 torsincluding:

In the case of disease, the date of disability under sub. (2) (g) 2. was the date when1 . \While performing servicegrowing out of and incidental
the employeecould no longer work, not when he first underwent an employe|

requiredmedical examination. ikginia Surety Co., Inc..\LIRC, 2002 WI App 277, rto their function as leg|3|at0r5;
258Wis. 2d 665654 N.W2d 306 02-0031 2. While performing their dicial duties as members obm
mitteesor other dficial bodies created by the legislature;

3. While traveling to and from the state capital to perform
their duties as legislators; and

() “Uninsured employers fund
unders.102.80 (1)

102.03 Conditions of liability . (1) Liability under this
chaptershall exist against an employer only wherefti®wing

conditionsconcur: . . .
. - 4. While traveling to and from any place to perfasarvices

(a) Where the employee sustains an injury growing out of and incidental to their function as legislators,

(b) Where, at the time of the injyrpoth the employer and regardies®f where the trip originated, and including acts reason
employeeare subject to the provisions of this chapter ably necessary for living but excluding adgviations for private

(c) 1. Where, at the time of the injutiie employee is perform or personal purposes except that acts reasonably necesdary for
ing service growing out oénd incidental to his or her employ ing are not deviations.
ment. (2) Wheresuch conditions exist the right to the recovery of

2. Any employee going to and from his or her employmemiompensatiorunder this chapter shall be the exclusive remedy
in the ordinary and usual wawhile on the premises of the againstthe employerany other employee tfie same employer
employer,or while in the immediate vicinity thereof if the injuryand the workers compensation insurance carriérhis section
results from an occurrence on the premises . emngloyeegoing doesnot limit theright of an employee to bring action against any
betweenan employes designateg@arking lot and the employsr coemployeefor an assault intendeb cause bodily harm, or
work premises while on a direct route and in the ordinary aagdainsta coemployee for negligenperation of a motor vehicle
usual way or any fire fighter or municipal utility employeenotowned or leased by the employer against a coemployeé
respondingo a call for assistance outside the limitdisfor her thesame employer to the extent that there would be liability of a
city or village, unless that response is in violation of, [@@er governmentalnit to pay judgments against employees urder
forming service growing out of and incidental to employment. collectivebaigaining agreement or a local ordinance.

3. An employee is not performing service growing oudrad (3) Providing or failing to provide any safety inspection or
incidental to his or her employment while going to or fromsafetyadvisory service incident to a contract for wotkezom
employmentin a private or group or employer—sponsored cgensatiorinsurance or to a contract for safety inspections or safety
pool, van pool, commuter bus service, or other ride—-sharing prdvisory services does not by itself subject an insueer
gramin which the employee participates voluntarily andsble employer,an insurance service ganization, aunion, a union
purposeof which is the mass transportation of employees to antemberor any agent or employee of timsurer employerinsur
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anceservice oganization or union to liability for damages for an The “exclusive remedy" provision in sub. (2) does not prevent an action for per

s : s A ; H : ~ysonalinjuries against a supervisory coemployee on the basis of negligence by com
Injury resultlng from prowdlng or fa'“ng to prowde the InSpeCtIorinon law standards.lt makes no dference that the coemployee is brought in by

or services. meansof a 3rd—party complaint. LampadaState Sand & Grav€lo.58 Ws. 2d 315

(4) The right to compensation and the amount of the COIﬁOiZé\:ZSZSe%:gr(mliﬁ;)).loyed on a part-salary and part-commission basis, who trav
pensatlorshall in allcases be determined in accordance with th;ﬁed each day from his home, servicing and soliciting orders wétipirescribed terri

provisionsof law in efect as of the date of the injury except as t@ry, using a delivery truck furnished by his employer whod®he was not

i i in requiredto report to, was performing services incidetdgadmployment when he fell
employeesvhose rate of compensatianchanged as provided in on his icy driveway going to his delivery truck to leave for his first call. Black River

$5.102.43 (7)and102.44 (1)and(5) and employees who are eligi pairy Products, Inc. vDILHR, 58 Wis. 2d 537207 N.W2d 65(1973).

ble to receive private rehabilitativ@unseling and rehabilitative  Sincethe deceders’employment status for services rendered irstaie was sub

trainingunder s102.61 (1m)gnd except as provided inl€2.555 stantialand not transitopyand the relationship was not interrupted by cessation of
12) (b work for the Wisconsin employetthe department erred when it predicateddsial

( ) ( ) of benefits on the employerconflicting testimony that during the year in which the

(5) If an employee, while working outside the territorial limitgmployeemet his death hiorking time in Wsconsin had been reduced to 10%.

; o : Simontonv. DILHR, 62 Ws. 2d 112, 214 N.W2d 302(1974).
of this state, stérs an injury on account ofhich the employee’ Undersub. (1) (f), no purpose of the employer was served by an extended deviation

or in theevent of the employeg'death, his or her dependentsio test road conditions in bad weather to determine if visiting a boyfriend or going on
would have been entitletdb the benefits provided by this chapter hunting trip the next day would be feasible, nor was it a reasonably necessary for
hadsuch injury occurred withithis state, such employee, orin thévmg or incidental thereto. HunterDILHR, 64 Wis. 2d 97218 N.W2d 314(1974).

) : [ Underthe 4-element test for deciding whether a worker was a loaned or special
eventof the employee death resultlng from such |njur§he employeethe 1st element, actual or implied consent to work for the special employer

dependentsf the employee, shall be entitled to the benefits praasnegated by the existence of a work order providing that the plaimiifid not
vided by this chapteif at the time of such injury any of the follow beemployed by the special employer for a perio8@flays, and by the absence of
. lies: any other evidence indicating consent; hence, the plainé$ a business invitee and
Ing app |_es- o _ o not anemployee at the time of the accident. Nelson & J. Press Cor5 Wis.

(a) His or her employment jsrincipally localized in this state. 2dJ7Q 223 N-W2”d 6C>7(1§74)- T bie only i it resuts )

. . . . . Nontraumaticallycaused mental injury is compensable only if it results from a situ

(b) He or she is working under a contract of hire made in thigon of greater dimensions than tiey—to-day mental stresses and tensions that all
statein employment not principally localized in any state. emplogeesn(mst e)xperience. Swiss Colorigic. v DILHR, 72 Wis. 2d 46 240

. . . . .2d128(1976).

(c) Heor She 1S Worklng_under a contract made in this State'\ﬁ provider of medical services to an employee did not have a cause of action under
employmenfrincipally localized in another state whaserkers  theworkers compensation act against the employer when the employer denied liabil
compensatioﬂaw is not applicable to that perssrnimployer ity and compromised an employgelaim. La Crosse Lutheran HospitaDiden

d he | Ki d hi dei hburg, 73 Wis. 2d 71241 N.W2d 875(1976).

( ) He or she is wor m,g unaer a ,ComraCt of hire made In t ISThe doctrines of required travel, dual purpose, personal comfort, and speeial mis
statefor employment outside the United States. sionare discussed. SauerweirDILHR, 82 Wis. 2d 294262 N.W2d 126(1978).

(e) He or she is a Wconsin lawenforcement dicer acting The personal comfort doctrine did not apply to an employee while gping to lunch

. off of the employes premises and not during specific working hours; a denial of
underan agreement authorized undet 85.46 benefitsfor an injury received while eating luncH tife premises did not deny equal
History: 1971 c. 148307,324; 1975 c. 14%s.15,54; 1977 ¢. 195272,418,1979  protection. Marmolejo v DILHR, 92 Ws. 2d 674285 N.W2d 650(1979).
€. 278 1981 c. 921983 a98, 1985 a. 831993 a. 49370, 490, 492 2005 a. 172 The presumption in favor of traveling employees does not modify the requirements
2007a. 185 ) . for employer liability Goranson\DILHR, 94 Wis. 2d 537289 N.W2d 270(1980).
Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v  Thatsub. (2) denies 3rd—party tort-feasors the right to a contribution action against
ILHR Department48 Ws. 2d 328(1970), suggested that consideration be given tg negligent employewho was substantially more at fault does not render the statute
extendingcoverage to an employee who is injured while going to or from work aQghconstitutional.Mulder v Acme—Cleveland Corf@5 Wis. 2d 173290 N.W2d 276
adirect route between two portionstbk employes premises, i.e., parking lot and (1980).
work premises. [Bill 371-A] ) ) Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)
Thedepartment correctly found on a claim for death benefits for an employee M) 2.]. Injury on a direct path between the lot and the work premises idiesf
deredwhile she alone remained in aficd that had been vacated by all oteetploy  jaegeBaking Co. vKretschmann96 Wis. 2d 590292 N.W2d 622(1980).

ees that the accident arose out of the deceasatdployment since the isolated work ; - ;
environment in which the deceased worked constituted a zone of special ehsld(.;er,\‘.\f\;.J gd(ggés (glnztrl)t;tlgggli).Ollver.\Z'raveIers Insurance C03 Ws. 2d 644309

hencethe positional risk doctrine was applicable. Alligthnufacturing, Inc. v The provision by an employer of alleged negligent medical care to an employee

DII_I__;I;,1 ;(sjir\q/;si‘ﬁé(rjoaisvllﬁ l\é\(l)\lnfgg?MOélgzzos)-ssthat causation legally sidient injuredon the job by persons employed for that purpose did not subjemnileyer
to support compensation does not requist@ving of strain or exertion greater thanteoog)&gg%l_'ty for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d

thatnormally required by the employsetork eforts, was not intended to preclude ) .
adoctor determining causation, from considering whether the employee was engage peatedvork-related back trauma was compensable as an occupational disease.
in usual work at the time of injurHoweveythe doctor should not automatically eon ©heiby Mutual Insurance Ca.BILHR, 109 Ws. 2d 655327 N.w2d 178(Ct. App.
cludeeachtime an employee is injured while performing a task previously perform 8, : L o . .
on a regular basis that the injury was caused by a preexisting condition rather thafjury due to horseplay was compensable. The “positional risk” doctrine applied.
employment. Pitsch vDILHR, 47 Ws. 2d 55176 N.W2d 390(1970). Thatdoctrine provides that an accident arisesob@mployment when the connec
When a herniated disc was diagnosed within a few days after the claimed injjg between employment and the accident is such that the obligations of the-employ
the evidence dichot justify the departmestfinding that the employee did not meetmMentplacethe employee in the particular place at the time the employee is injured
theburden of proof. Erickson DILHR, 49 Wis. 2d 1.4, 181 N.W2d 495(1970). by a force not personal to him or héBruns \dlkswagen, Inc. VDILHR, 110 Ws.
The departmentcannot divide liability for compensation among successivgd 319328 N.W2d 886(Ct. App. 198_2)_' .
employersior the efects ofsuccessive injuries in the absence of evidence to sustagg\r’:/igi%g?]rt‘ir?’gr‘g?’;geﬁ;%gztlrt‘iﬁzsggr'gl{g%ggg%tgfér‘i’i‘:;jrsrbvz‘g"égr‘gvggﬁ‘sraek')"i‘éed
afinding that the disability arose from the successive injuriescan it assess all ; :
liability against one céeveral employers nor divide liability equally among each ofiternationaHarvester vLIRC, 116 Wis. 2d 298341 N.W2d 721(Ct. App. 1983).

severakemployers if there is no evidence to support a finding thanjtiny or injuries ~ The“horseplay” rule barred recovery when the decedent jokingly placed his head
contributedto the disability in that manneBSemons Department StoreDILHR, 50  insidea mold compression machine and accidentally stérteligbor v DILHR,
Wis. 2d 518 184 N.w2d 871(1971). 115Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff’d 120 Wis. 2d 375355 N.w2d

While susceptibility to further injury doesot necessarily establish a permanenf32(1984). ) _
disability under the “as is” doctrin@n employes’ predisposition to injury does not ~ An employeeinjured by machinery manufactured by a corporation that had
relieve a present employer from liability if the employee becomes injured due to thergedwith the employer prioto the accident could recover in tort against the
employmenteven though the injury may not have caused disability in another persemployer under the “dual persona” doctrine. Schweinéfavtford Accident &
SemondDepartment Store WILHR, 50 Wis. 2d 518184 N.W2d 871(1971). IndemnityCo.120 Ws. 2d 344354 N.W2d 767(Ct. App. 1984).

A salesperson on a trip who deviatedhe extent of spending several hours in a Underthe “positional risk” doctrine, the murder of an employee by a coemployee
tavernbefore being killed on his ordinary route home may have been in the coue§ework premises was an injury arising out of employment. Applied Plastics, Inc.
of employment, in which case his estate woulebtitled to compensation. Lager V. LIRC, 121 Ws. 2d 271359 N.W2d 168(Ct. App. 1984).

v. DILHR, 50 Ws. 2d 651185 N.W2d 300(1971). Worker’scompensation provides the exclusive remedy for injuries sustained as the

A wife cannot assert a separate and independent cause of action against herésigtof a company docté negligence. Franke Burkee,141 Ws. 2d 172413
band’semployer for loss of loss of consortium due to injuries sustained by the hiW.2d 667 (Ct. App. 1987).
bandin an industrial accident covered by this chapRwsencrans Wisconsin Ele- The“dual persona” doctrinis adopted, replacing the “dual capacity” doctrine. A
phoneCo.54 Wis. 2d 124194 N.W2d 643(1972). 3rd—partymay recover from an employer only when the employeopagated in a

A commissionfinding that the deceased was performing services when killetistinctpersona as to the employee. HenninGeneral Motors Assembly43 Ws.
while walking on a Milwaukee streat 3 a.m. while intoxicated was sustained. -Phil2d 1, 419 N.W2d 551(1988).
lips v. DILHR, 56 Ws. 2d 569202 N.W2d 249(1972). The legal distinction between a corporation/employer and a partnership/landlord

Membersof a partnership are employers of the employees of the partnership. thatleasedhe factory to the corporation, although both entities were composed of
employeecannot bring a 3rd—party action against a member of the employing pdtte same individuals, eliminated the partners’ immunityiresviduals under the
nership. Candler vHardware Dealers Mutual Insurance 6@.Ws. 2d 85203  exclusivitydoctrine for negligence in maintaining tleased premises. Couillard v
N.W.2d 659 (1973). Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989).
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102.03 WORKER’S COMPENSATION Updated 07-08Wis. Stats. Database 4

The injured employee, and not an injuring coemployee, must have been actinfheSeamanoaned employee test is a 3—element test that is often miscast because
within the scope of employment at the time of injudgnson VEmployers Mutual the Seamarcourt indicated that there are 4 “vital questions” that must be answered.

Casualty Col61 Wis. 2d 253468 N.W2d 1(1991). The 3 elements are: 1) consent by the employee; 2) entry by the employee upon work
An assault undesub. (2) must be more than verbal; it must be physical. Jenstsn the special employer; and 3) power of the special employer to control details of
v. Employers Mutual Casualty Cb61 Ws. 2d 253468 N.W2d 1(1991). thework. The distinction between employee consent to perform cadtimnd con

A parent corporation can be liable as a 3rd-party tortfeasor to an enpflaysd sentto enter into a new employment relationship is important. Bornen@orwyn
sidiary when the parent negligently undertakes to render services to the subsidlg@nsportLtd. 219 Ws. 2d 346580 N.W2d 253(1998),96-2511
thatthe parent should have recognized were necessary for the protectiosuts the _Undersub. (1) (f), there is a presumption that a travelling employee performs ser
sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863485 N.w2d 31  Vicesincidental to employment at all times on a trip. The burdgmasfing a personal
(1992). dewakglonon tf:je trlg ison thle pgrty assert;'}? t?e dbew%tlon. R?creatlfqnﬁl activities

A compromise of a work&s compensation claim based on an allegation that gAY P& considered a usual and proper paitétrip but do not always fit the pre
injury was job related precluded the claimant from pursaingscrimination claim SUMPtion. CBS, Inc. vLIRC, 219 Ws. 2d 564579 N.W2d 668(1998),96-3707
againsthe same employer on the theory that the injury was noejated. Marson _ LIRC'S determination of “scope of employment” is given great weight deference.
v. LIRC, 178 Wis. 2d 1.8, 503 N.W2d 582(Ct. App. 1993). Whetherany agency determination is given great weight depends on whethas it

A coemployee of the plaintifvho closed a car door on the plaifitifiand was not experiencen interpreting a particular statutory scheme and not on whether it has

“ h A " ledon the specific facts. olwn of Russell Wlunteer Fire Department kIRC, 223
engagedn the “operation of a motor vehicle” under sub. (2). HakBramerlee 178 rut .
Wis. 2d 417504 N.W2d 411 (Ct. App. 1993). Wis. 2d 723589 N.W2d 445(Ct. App. 1998)98-0734

] ] . . A compensable injury must arise out of employment, which refers to the causal

A corporations president who purchased and leased a machine to the corporafjfist the injury and occur while the employee performs a service growing out of and
?:sa_n |n_dg/ 'gxallr;%l‘w dgzl Egrsgggsn\%%aslzsucbje/c_\t to tgggl)gkﬂa;ach vofficine  jrcidentalto employment, which refers to the time, place, and circumstances of the

urioni, S.PA. s. 9 : (Ct. App. 1993). injury. Ide v LIRC, 224 Ws. 2d 159589 N.W2d 363(1999),97-1649

This section does not bar an employee from seeking arbitration under a collectiVgyientionalharm to aremployee is an “accident * subject to this chapter if caused
bargainingagreement to determine whether termination following an injury onate&g, acts of a coemployee, but not if caused by acts of an employentionally self-
theagreement. This section ordycludes tort actions for injuries covered by the actnflicted injury is not subject to this chaptéut death by suicide is not necessarily
Countyof Lacrosse WVERC,182 Ws. 2d 15513 N.W2d 708(1994). “intentionally self-inflicted” and is subject to this chapter if the suicide results from

A contract‘made in this state” undeub. (5) (b) is determined by where the-con a work-related injury without an independent interveniagse. Cohn.\Apogee,
tactwas accepted. A contract accepted by telephone is wiagl@ the acceptor |nc, 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817
speaks.Horton v Haddow 186 Ws. 2d 174519 N.W2d 736(Ct. App. 1994). Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays

Settlementof an employee’ workets compensation claim for a worklated overpast the conclusion of a busin@sst of a trip, there is a personal deviation. An
injury precluded the assertion of the emplogedaim that she was entitled to leaveemployeeis not required to seek immediate seclusion in a hotel and to remain away
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IMHR, 186  from humanbeings at the risk of being clgad with deviating from employment.
Wis. 2d 187519 N.w2d 731(Ct. App. 1994). WisconsinElectric Power Co. \LIRC, 226 Ws. 2d 778595 N.W2d 23(1999),

Employerpayment of travel expenses does not alone render commuting a pa® 6f2747
employmentsubject to coverageWhen travel is a substantial part of employment Injuriesdid notarise out of employment when the injured party was injured while
andthe employer provides\ehicle under its control and pays costs, coverage maypllecting a paycheck as a matter of personal convenience. Sete€y2000 WI
betriggered. Doering.\LIRC, 187 Ws. 2d 471523 N.W2d 142(Ct. App.1994).  App 11,232 Wis. 2d 519606 N.W2d 17599-0123

Whetherphysical contact of a sexual nature was an assault by a coemployee néth employees claim under s. 134.Gigainst fellow employees for injury to repu
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reaséationand profession was preempted by this section. MudroviSste, 2000 WI
ablejuror could conclude that sexual conduct coulddefensive that a reasonable App 174,238 Ws. 2d 162617 N.W2d 24299-1410 )
person would have understood that physical injury sstdss of sleep, weight loss,  Undersub. (2), recovergf compensation is the exclusive remedy against a-work
or ulcers was substantially certain to followest Bend Mutual Insurance Co. v er'scompensation carrier and the catsi@gents. \dlstrom v Gallagher Bassett Ser
Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). vices, Inc. 2000 W1 App 247239 Ws. 2d 473620 N.w2d 223 00-1334

An employees claims of defamation by an employer are preempted by this sectionlt was reasonable for LIRC to hold that an employee had temporarily abandoned
Claims for tortious interference with contract are not for injuries covered by the wofKS job and was not performing servidesidental to employment under sub. (1) (c)
er's compensation act and are not precluded!f WF & M Banks;193 Wss. 2d 439 1. when he left the workplace to seek medical attention for an immediate need that

534N.W.2d 877(Ct. App. 1995). wasnot related to his employment, even though intending to return. . EfR€C,
Nothingin this chapter precludes an employer from agreeing with employee 00WI App 239,239 Ws. 2d 57,4629 N.W2d 449 00-0523 L
continue salaries for injured workeirsexcess of workés compensation benefits. hethera traveling employes’'muiltiple drinks at a tavern was a deviation was

Excesspaymentsre not workes compensation and may be conditioned on the paifrélevantwhen the employee was injured while engaged in a later act reasonably nec
ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.Ww2d 903(Ct. ~ €SSanyjo living. Under s. 102.58, intoxication does not dedeabrkets compensa
App. 1995). tion claim butonly decreases the benefits. Heritage Mutual Insurance Carsen,
A waiver of employer immunity from suit under this section may be made by ZRO1WI 30,242 Ws. 2d 47624 N.W2d 12998-3577
expressagreement of indemnification. Schaubest Bend Mutuall95 Ws. 2d Underthe private errand doctrine, if a person in authority over the employee asks
181, 536 N.W2d 123(Ct. App. 1995)9'4_2174 ’ the employee to perform a service for the personal benefit of the employer or the
If an employer injures an employee through intentional sexual haras nt employee’ssuperior and the employee is injured while performing the task, the injury
injury is not an accident under sub. (1)dajl not subject to the exclusivity lt)rovision’g."ev(;i'oll.jft of Ianlt_jl ggsz'gg'fwlt?_{ to ig}g?g nvw\lentzLénali;s(séqur?’(e[ggsztzl?}glct)ea{%l;énautho
; rized. Begel v , pp S. . -
of sub. (2). Lentz vYoung, 195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995), Underthe “dual personatioctrine, the employ&s second role must be so unre

94-3335 latedto its role as an employer that it constitutes a separate legal person. St. Paul Fire

If an employee of one employer is injured while attempting to rescue an emplo¥efarine Insurance Co. Keltgen, 2003 WI App 5260 Ws. 2d 523659 N.W2d

of another employethe rescuing employee becomes an employee of the injurgga 02-1249

employee’'semployer for purposes of workercompensation liability That no Whenone company was the injured emplogeshployer on the date of thrury,
employeeof the injured employes’ employer specifically requested the other, ;i angther company contracted to become the employer retroactive to a date prior
employer’semployee to assist is immaterial. Michels Pipeline Construction,.Inc. ' e injury the former and its insurer wetfee responsible for providing benefits

LIRC, 197 Ws. 2d 928541 N.w2d 241(Ct. App. 1995). _ underch. 102. Epic StaManagement, Inc..\LIRC, 2003 WI App 143266 Wis.
An employee musprove unusual stress in order to receive benefits for a nervopg 369 667 N.W2d 765 02-2310

disability that resulted from emotional stress. MilwaukeelRC, 205Wis. 2d 255 Underthe last exception in sub. (2), an employee who receives i@mem

556 N.W.2d 340(Ct. App. 1996)95‘0541 . . . pensatiorbenefitsmay also file suit against a coemployee when a governmental unit
An attack that occurs durirgmployment arising from a personal relationship outis obligated to pay judgments against that employee pursuant to a colleajiabar
sidethe employment arises out of the employment if employment conditions eontriRg agreemenor a local ordinance. Keller Kraft, 2003 WI App 212267 Wis. 2d
uteto the attack. Emotional injury from harasspiwne calls by an ex—spouse to the444, 671 N.W2d 361 02-3377
employeeat herplace of work, after her employer unwittingly gave out her phone A claim of negligent hiring, training, and supervisamainst an employer for inju
numberwas an injury in the course of employmenteis¥ v City of Milwaukee 208 ries caused by a sexual assault committed by a coemployee is precluded by the exclu
Wis. 2d 95 559 N.W2d 558(1997),94-0171 sivity provision in sub(2). This chaptés purpose, historand application demen
Theelements of proof placed on a claimant alleging physical injury as a resultstfatethat the court is not a proper authority to create a public policy exception to the
emotional stress in the workplace requires that work activity precipitate, aggravateslusivity provision. Peterson Wrlington Hospitality Stefng, Inc. 2004 W1 App
or accelerate beyond normal progression a progressively deteriorating or degered®, 276 Ws. 2d 746689 N.W2d 61, 03-2811
tive condition. Unlike emotional injury from stress, showing “unusual stress” is not A Labor and Industry Review Commissisn(LIRC) determination that an
required. UPS v Lust,208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137  employeewho sustained a knee injury while playing softball during a paid break
The exclusive remedy provision & 102.03 (2) does not bar a complainant whosperioddeserved workés compensation benefits was reasonable. Lig&Sonably
claimis covered by workés compensation from pursuing an employment diserimirelied upon a treatise thaiolds that recreational activities are within the course of
nationclaim under the Fair Employment Act, subch. Il of cii.1Byers vLIRC, = employmenwhen they have gone on long enough to become an incident of employ
208Wis. 2d 388561 N.W2d 678(1997),95-2490 ment. E. C. Stybeg Engineering vLIRC, 2005 WI App 20278 Wis. 2d 54Q 692
An employee terminated fanisrepresenting his or her medical condition whileN.W.2d 322 04-1039 )
receivingdisability benefits for a concededly work-related injury continues to be A state session law that was never adopted by the common cauani other
entitledto benefits. Brakebush Brothers, IncL\RC, 210 Ws. 2d 623563 N.Ww2d local legislative body as an ordinance, but was numbered and reprinted in-the Mil
512(1997),95-2586 waukee City Charter because it was not a local ordinance under suke(2y. v.
A work-related injury that plays any role irsecond injury is properly considered Kraft, 2005 WI App 102381 Ws. 2d 784698 N.W2d 843 04-1315
a substantial factor in the reinjurjo find a work-related injury not a factor in asec  Whentwo employees, who each work for separate temporary help agareies
ond injury, it must be found that the claimant would havdesefl the same injury bothplaced with the same clientibfe temporary help agencies, sub. (2) does net pre
to the same extent, despite the first injulew symptoms alone do not suggest arventthe employee who is injured by the conducthef other employee from suing
unrelatedsecond injury Lange VLIRC, 215 Wis. 2d 561573 N.W2d 856(Ct. App.  thelatter's temporary help agency undethaory ofrespondeat superior\arr v.
1997),97-0865 QPSCompanies, 2007 WI App 1298 Ws. 2d 440728 N.W2d 39 06-0208
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5 Updated 07-08Wis. Stats. Database WORKER’S COMPENSATION 102.05

The exception to coemployee immunity due to negligent operation of a vehicle in (2) Exceptwith respecto a partner or member electing under

sub.(2) must be narrowly construed. The distinction between operation and-mainte : S T
nance or repairs should apply in the context of the exception. When theuacten rg 102.075 members of partnershlps or limited “ab'“ty com

consideratioris undertaken to service or repair a vehicle, and the condition of tR@niesshallnot be counted as employees. Except as provided in

vehicleis such that it could not then be driven on a public roagthayaction does g, 102.07 (5) (a)a person under contract of hiar the perfor
not constitute operation of a motor vehicle. McNeiHansen, 2007 WI 5800 Ws. . ; : P
24358 731 N.W2d 273 05-0423 manceof any service for any employer subject to this section is not

An injured employee was entitled to temporary total disability (TTD) benefits aftthe employer of any other person with respect to that seraiak,

beingterminated for violating plant safety rules while assigned to light duty wol i i tmnmo
while within his healing periodnd without having regained the use of a hand. ThmhatOther person shall, with respect to that service, yee

employeesufiered a wage loss while his injury limited his ability to work, meetindgnly of the employer for whom the service is being performed.

the statutorycriteria for TTD. This chapter contains no exception to liability for an (2m) A temporary help agency is themployer of an
injured employee who is subsequently terminated, even for good cause. Emm -
Foods,inc. v LIRC, 2007 Wi App 164303 Wis. 2d 771737 N.W2d 6Q 06-0729 B#ployeewhom the temporary help agency has placed with or

Wisconsin'sworker's compensation jurisprudence clearly recognizes that an ileasedio another employer that compensates the temporary help

stateinjury in the course of employment will give rise to coverage under the Acagencyfor the employe&’ services. A temporary help agensy
Whenan out-of-state employer sends an out-of-state employestoWin and . .
theemployee is injured or killed in tonsin in the course of employmeniiséén- liable under s102.03for all compensation and other payments

sin's Act is applicable. Therefore a co-employee has no liability for the employe@ayableunder this chapter to or with respect to that employee,

deathand the co-employezinsurers were properly dismissed from the case. Estqﬁduding any payments required underl§2.16 (3)102.18 (1)
ST E R " e yqge Insurance CompAOREWI AP 113, V& (1) or (bp), 102.22 (1)102.35 (3)102.57 0r102.60 Except as
The exclusive remedy provision does not dahip owner from asserting a right permittedunder s102.29 a temporary help agency may not seek

to indemnification against themployer of the injured worker even though he hagpr receive reimbursement from another employer for ey
Efez%né)géd(lcgﬂg)).ensatlonBagrowskl vAmerican Export Isbrantsen Lines, 1440 mentsmade as a result of that Iiability

Emotionaldistress injury due teexual harassment was exclusively compensable (3) As used in this chapter “farming” means the operation of
under this section. ZabkowiczWest Bend Co., DivDart Industriesf89 F2d 540  fgrm premises owned or rented by the operdﬁnrm premises”

(1986). meansareas used for operations herein set forth, but does not
When 2 employees left their placeesfiployment to fight each othereither was p !

actingwithin the scopef employment. There was no cause of action against tiBcludeother areas, greenhouseother similar structures unless

(ef;gl%yerunder ch. 102 or tort or agency ladohnson MHondo, Inc125 F3d 408 ysed principally for the productiorof food and farm plants.
Sexualharassment was an accident under sub. (1) (e) and subject to the exclusivit?rmer means any person engaged n farmmg as defined.

provisionof sub. (2).Lentz, 195 Ws. 2d 457is distinguished. Hibben dardone, - Operationof farm premises shall be deemed to be the planting and
13;';351 480(1998). o by 95% of the d Houah only 25% cultivating of the soil thereof; the raising and harvesting of-agri
rd—party was require pay 95% of the damages even though only 25%-neg i ; . o
gentbecause an employer was shielded by @)b.Schuldies.\Service Machine Co. 'tulturf_il, hortlcultural (_)r_arborlcultural crops there(.)n’ the raising,
248F. Supp. 196 (1978). breeding,tending, training and management of livestock, bees,
The plaintiff was a special employesf a 3rd-party defendant and a 3rd-partypoultry, fur—bearing animals, wildlife or aquatic life, or thpind
actionwas barred by the exclusivity provisions of this section. Simmokiias \ac  (cts. thereon: the processing, drying, packing, packaging,-freez
Mach.Co.493 F Supp. 108Z1980). h ! . S e ! ! -
Althoughthe employer of an injured employee was found to ket a manufac Ing, gradlng’ st_orlng, dellvermg. to_StOTagemarket or to a carrier
turer who was also found to be at fault was not entitled to contribution from ther tran_Sportatlon to market, distributing dlre_c_tly to consumers or
employer. Ladwig v Ermanco, Inc504 E Supp. 12291981). marketingany of the above—-named commaodities, substantially all

Unauthorizedsexual touching did not constitute an assaiftnded to cause i . i
bodily harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 5501992). of V\;]hICh h.ave beg? plar|1ted_or prfodu%ed th%reon' the clerafrlngd
The exclusivity provision of the workercompensation act does not bar a clainsUchpremises anthe salvaging of timber and management an

for invasion of privacyunder s. 895.50. Marino #randell Corpl F Supp. 2d 947 useof wood lots thereon, but not including logging, lumbering or

(1998). ; :
Worker’s Compensation Act No Longer Protects Against Employrbésarimi- WOO(_:l cutting op_eratllons unless QondUCtEd aadessory to _other
nationClaims. Skinner Wis. Law March 1998. farming operations; the managing, conserving, improvangl

maintaining of such premises or the tools, equipment and

102.04 Definition of employer . (1) The following shall improvementshereon and the exchange of Iatservices or the
constitute employers subject to the provisions of this chaptékchangeof use of equipment with other farménspursuing such
within the meaning of £.02.03 activities. The operation for not to exceed 30 days duringcaiy

(a) The state, each counity, town, village, school district, €ndaryeat by any person deriving tigersors principal income
sewerdistrict, drainage district, long—term care district and oth%rfom farming, of farm machinery in performing farming services
public or quasi—public corporations therein or other farmers for a consideration other than exchange of labor

b) 1. E h I | ) 3 | shall be deemed farming. Operation of such premises shall be

(b) h .th Very person who ufu% y erkr;p oys 5 or mort? eMPlo§eemedo include also any other activities commonly considered
ees,whether in one or more trades, DUSINESSES, ProlesSIong, pe farmingwhether conducted on orfafuch premises by the
occupationsand whether in one or more locations. farm operator

2. Every person who usually employs less than 3 employeesistory: 1975 c. 1991983 a. 981989 a. 641993 a. 12, 1997 a. 381999 a. 9
providedthe person has paid wages of $500 or more in any-cal@ppla. 37 2005 a. 1722007 a. 20
dar quarter for services performed in this state. Such emplo eyhen an employee simultaneously performs service for 2 employers under their

f int control and the service for eachtli® same or closely related, both employers

shallbecome subject on the 10th day of the month next succeedifilable for workefs compensation. Insurance Co. of North AmeridalkiHR 45

suchquarter Wis. 2d 361 173 N.W2d 192(1970).

. Wisconsins workets compensation jurisprudence clearly recognizes that an in—
3. This paragraph shall not apply to farmers or farm laborateinjury in the course of employment will give rise to coverage under the Act.
(c) Every person engaged in farming who on any 20 Conse{g}/penan out-of-state employer sends an out-of-state employeistoWin and
. . . mployee is injured or killed in M€onsin in the course of employmentisééon-
tive or nonconsecutive day; during a calendar year employs iﬁgAct is applicable. Therefore a co—employee has no liability for the empoyee’
more employees, whether in one or more locations. The provkeathand the co—employesinsurers were properly dismissed from the case. Estate
sionsof this chapter shall app|y to such employedagls after the of Torres v Empire Fire and Marine Insurance Compa@08wI App 113, _ Ws.

twentiethsuch day 2d__.__Nved__07-1519

(d) Every joint venture electing under192.28 (2) (afo be 102.05 Election by employer , withdrawal. (1) An
anemployer employerwho has had no employee at any time within a continu

(e) Every person to whom pai@) to (d) are not applicable, ousperiod of 2 years shall be deemed to hafectfd withdrawal,
who has anyperson in service under any contract of hire, expreaich shall be dective on the last day of sugberiod. An
or implied, oral or written, and who, at or prior to the time of themployerwho has not usually employed 3 employees and who has
injury to the employee for which compensation may be claimeut paid wages ot least $500 for employment in this state in
shall,as provided in s102.05 have elected to become subject tevery calendamuarter in a calendar year may file a withdrawal
the provisions of this chaptesndwho shall not, prior to such aeci noticewith the department, which withdrawal shall takieetf30
dent,have efected a withdrawal of such election. daysafter the date of such filing or at such later date sgasified
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in the notice. If an employer who is subject to this chapter orifythe secretary files theertificate under s102.80 (3) (ag}his
becausahe employeelected to become subject to this chaptgraragraphdoes apply to claims for compensation filed on or after
undersub.(2) cancels or terminates his her contract for the the date specified in that certificate.
insuranceof compensation undehis chapterthat employer is  (b) Every personincludingall officials, in the service of the
deemedo have dkcted withdrawal, which shall befeétive on  state,or of any municipality thereiwhether elected or under any
the day after the contract is canceled or terminated. appointmentpr contract of hire, express or implied, and whether
(2) Any employemwho shall enter into a contract for the insura resident or employed or injured within or without the state. This
ance of compensation, or against liability therefahall be paragrapHirst applies on the first day of the first July beginning
deemedthereby to have elected to accept the provisions of thifterthe day that theecretary files the certificate unde62.80
chapter,andsuch election shall include farm laborers, domest{8) (a), exceptthat if the secretary files the certificate under s.
servantand employees not in the course of a trade, business, 102.80(3) (ag)this paragraph does apply to claims for compensa
fessionor occupatiorof the employer if such intent is shown bytion filed on or after the date specified in that certificate.
the terms of the policySuch election shall remain in force until  (2) Any peace dfcer shall be considered an employetile
withdrawn in the manner provided in sib). engagedn the enforcement of peace or in the pursuit and capture
(3) Any person engaged in farming whas become subject of those chayed with crime.
to this chapter mayvithdraw by filing with the department a  (3) Nothing herein containedshall prevent municipalities
notice of withdrawal, if theperson has not employed 6 or morérom paying teachers, police fiers, fire fighters and other
employeesas defined by €02.07 (5)on 20 or more days during employeesiull salaries during disabilitynor interfere with any
the current or previous calendar yeaBuch withdrawal shall be pensionfunds, nor prevent payment to teachers, polifiees§ or
effective 30 days after the date of receipt by the department, offigé fighters therefrom.
suchlater date as is specified in the notice. Such person may agaiiy) (a) Every person in the service of another under any con
becomesubject to this chapter as provided b¥G2.04 (1) (cBnd  tract of hire, express or implied, all helpers and assistants of

(e&‘ ory: 1983 a. 96,31 1993 . 81492 1999 a. 14 employees,whether paid by the employer or employee, if
Istory: a. oL a. a. 1¢ H H
An injured worker who never had individuals in his service as employeeficand employed with the kn0W|edge’ actual or constructive, of the

not otherwise fulfill the statutory definition of an employer was not an employe@mployer,including minors, who shall have the same power of

becauséne had parachuted a workecompensation policyLloyd Frank Logging  contractingas adult employees, but not including the following:
v. Healy 2007 WI App 249306 Ws. 2d 385742 N.W2d 337 07-0692 1. Domestic servants

102.06 Joint liability of employer and contractor . An 2. Any person whose employment is not in the course of a
employershall be liable for compensatida an employee of a trade,business, profession or occupation of the emplaydess
contractoror subcontractor under the employer who issuiiject asto any of said classes, the employer has el¢otegtlude them.

to this chapteror who has not complied with the conditions of s. (b) Par(a) 2.shall not operate to exclud® employee whose
102.28(2) in any case where such employer would have beemployments in the course adny trade, business, profession or
liable for compensation if such employee had been workirgcupationof the employerhowevercasual, unusual, desultory
directly for the employerincluding also work in the erection, or isolatedthe employes trade, business, profession or oceupa
alteration,repair or demolition of improvements of fixtures tion may be.

uponpremises of such employer which are used or to be used in4am) For the purpose of determining the number of employ
the operations obuch employerThe contractor or subcontractor eesto be counted under102.04 (1) (b)but for no other purpose,

if subject to this chapteshall also be liable for such compensag member of a religious sect is not considered to be an employee
tion, but the employee shall not recover compensatiorthfer jf the conditions specified in $02.28(3) (b) have been satisfied
sameinjury from more than one party The employer who with respect to that member

becomediable forand pays such compensation may recover the (5) Forthe purpose ofletermining the number of employees
samefrom such contractpsubcontractor or other employer for, he counted under £02.04 (1) (c)but for no other purpose, the
whomthe employee was working at the time of the injury if su llowing definitions shall apply:

contractor,subcontractor or other employer was employer as
definedin s.102.04 This section does not apply to injuries oecur,
ring on or after the first day of the first July beginning after the d
thatthe secretary files the certificate undet@2.80 (3) (a)except
thatif the secretaryiles the certificate under $02.80 (3) (agdhis - . . ;
sectiondoes applyo claims for compensation filed on or after thdaughter—in—lawfather-in-law mother—in—lawbrother—in-law
datespecified in that certificate. or sister-in—-law of a farmer shall not be deemed the fdsmer

History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17. employees.

A “contractor under the employer” is one who regularly furnishes to a principal (c) A shareholder—employee of a family farm corporation shall
employer materials or services that are integrally related to the finished produchefqeemed a “farmer” for purposes of this chapter and shall not be
serviceprovidedby that principal employerGreen Bay Packaging, Inc.DILHR, “ . S
72Wis. 2d 26 240 N.W2d 422(1976). deemedan employee of a farmeA “family farm corporation

A franchisee was a “contractor under” a franchisor within the meaning sethis meansa corporation engaged in farming all of whebareholders
tion. Maryland Casualty Co. DILHR, 77 Ws. 2d 472253 N.w2d 228(1977). ~ grerelated as lineal ancestors or lineal descendants, whether by
cohlt?gg{gsﬂ_gggc\ll\eikeT8p5|(.)yer for injuries to employees of his contractors er supy 4 or by adoption, oms spouses, brothers, sisters, uncles,

aunts,cousins, sons-in—-lgwdaughters—in—lawfathers—in—lay
102.07 Employee defined. “Employee” asused in this mothers—in—lawprothers—in—law or sisters—in—-law of suateal
chaptermeans: ancestor®r lineal descendants.

(1) (a) Every person, including all figials, in the service of ~ (d) A member of a religiousect is not considered to be an
the state, or of any municipality therein whether elected or und@mployeeof a farmer if the conditions specified in1€2.28 (3)
any appointment, or contract of hire, exprassimplied, and (b) have been satisfied with respect to that member
whethera resident or employed or injured within or withtug (6) Everyperson selling or distributingewspapers or maga
state. The state and any municipality may require a bond fronzameson the street or from house to house. Such a person shall be
contractor to protedhe state or municipality against compensadeemedan employee of each independent news agency which is
tion to employees of such contractor or employees of a subcaubjectto this chapteror (in the absence of such agencie®awh
tractorunder the contractofThis paragraph does not apply beginpublisher’s(or other intermediate) selling agency which is subject
ning on thefirst day of the first July beginning after the day thatb this chapteror (in the absence of all such agencd®ach pub
the secretary files the certificate undei82.80 (3) (a)except that lisher,whose newspapers or magazines the person sells or-distrib

(a) Farmers or their employees working on an exchange basis
allnot be deemed employees of a farmer to whom their labor is
rnishedin exchange.

(b) The parents, spouse, child, brothgister son—in-law
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utes. Such a person shall nioé counted in determining whether 9. The success or failure of the independent contfadboisi
anintermediate agency or publisher is subject to this chapter nessdepends on the relationstapbusiness receipts to expendi
(7) (@) Every member of a volunteer fire company or firdures.
departmenbrganized under cl213 a legally oganized rescue  (c) The department may not admit in evidence state or federal
squad or a legally ganized diving team is considered to be alaws, regulations, documents granting operating authority or
employeeof that companydepartment, squad or team. Everjicenseswhen determining whether an independent contractor
memberof a company department, squad or team described imeetsthe conditions specified in pgb) 1.or 3.
this paragraph, while serving as auxiliary police dficer at an (8m) An employer who is subject tihis chapter is not an
emergencyis also considered to be an employee of that compagynployeeof another employer for whom tliest employer per
departmentsquad or team. If a comparmepartment, squad or formswork or service irthe course of the other employgirade,
teamdescribed in thiparagraph has not insured its liability forbusinessprofession or occupation.

compensatioro its employees, the municipality or coumtithin (9) Membersof the national guard and state defefeee,
which that companydepartmentsquad or team wasganized \yhenon stateactive duty under direction of appropriate authority
shallbe liable for that compensation. but only in case feder&ws, rules or regulations provide no bene

(b) The department may issue an order unded2.31 (1) (b) fits substantially equivalent to those provided in this chapter

permittingthe county within which a volunteére company or  (10) Furtherto efectuate the policy of the state that the bene
fire department @anized under ci213, a legally oganized res fjts of this chapter shall extend and be granted to employees in the
cuesquad, an ambulanservice provideras defined in £56.01 seryiceof the state, or of anunicipality therein on the same
(3), or a legally aganized diving team is ganized to assume full pasis in the same manneunder the same conditions, and with
liability for the compensation provided under tbi@pter of all jike right of recovery as in the case of employees of persons, firms
volunteermembers of that compargepartment, squad, provideroy private corporations, any question whether any persan is
or team. employeeunder this chapter shdle governed by and determined

CrossReference: See also DWD 80.30 Wis. adm. code. underthe same standards, considerations, and ofiléscision in

(7m) An employee, volunteeor membemf an emegency || cases undesubs.(1) to (9). Any statutes, ordinances, or

managementnit is an employee fqsurposes of this chapter asadministrativeregulations which may be otherwise applicable to
providedin s.166.03 (8) (d)a member of a regional engency the classes of employees enumerated in El)shall not be con
response¢eam who is acting undercantract under 466.215 (1) trolling in deciding whether aryerson is an employee for the pur
is an employee of the state for purposes of this chapter as provigggesof this chapter
in 5.166.215 (4)and a behavioral health provideealth care ppo -~ 19y The department may by rule prescribe classes of volun
vider, pupil services provideor substance abuse prevention-progeryorkers who mayat the election ahe person for whom the
vider who is providing volunteeunpaid behavioral health ser ¢, niceis being performed, be deemed to be employees for the

vices, health care serglcr(]esl,f prp'rll st?rr\]nces, for_l_suk:jsta_mce abl3fhosewf this chapter Election shall béy endorsement upon
preventionservices on behalf of a health care facility durisgaée o \yorkers compensation insurance policy with written notice

of emegency is an employee of the state for purpesétsis chap 1 the department. In thease of an employer exempt from insur
teras provided in 2250.042 (4) (b) ) ing liability, election shall be by written notice to the department.
(8) (a) Except as provided in p&b), every independent cen The department shall by rule prescribe the means and manner in
tractoris, for the purpose of this chaptem employee of any which notice of election by the employer is to be providetheo
employerunder this chapter for whom he or she is performing seiolunteerworkers.
vice in the course of the trade, business, profession or occupatior(llm) Subjectto sub.(11), a volunteer for a nonprofit ga-
of such employer at the time of the injury nizationdescribed in sectioB01 (c) of the internal revenue code,
(b) An independent contractor is not an employee of &% defined irs.71.01 (6) that is exempt or eligible for exemption
employerfor whom the independent contractor performs work @fom federal income taxation under secti&1 (a) of the internal
servicesif the independent contractor meets all of filiéowing  revenuecode who receives from that nonprofiganization nom

conditions: inal payments of money or other things of value totaling not more
1. Maintains a separate business with his or her ofigepf than$10 per week is not considered to be an employee of that non
equipmentmaterials and other facilities. profit organization for purposes of this chapter

2. Holds or has applied for a federal employer identification (12) A student in a technical college district while agzart of
numberwith the federal internal revenue servicénas filed busi  atraining program, he or she is engagegarforming services for
nessor self-employment income tax returns with the federal-intewhich aschool oganized under ct88 collects a fee or is engaged
nal revenue service based on that work or service in the previ('rfmﬁrO?UCing a product sold by such a school is an employtaatof
year. school.

3. Operatesinder contracts to perform specific services or (12m) A student of a public school, as described #15.01
work for specific amounts of money and under which the indepefd), or a private school, as defined in$5.001 (3r) while he or

dentcontractor controls the means of performihg services or sheis engaged in performing services as part of a school work
work. training, work experience or work study program, and whoois

4. Incurs the main expenses related to the service or work tR3{he payroll of an employer that is providing the work training
he or she performs under contract. or work experience or who is notherwise receiving compensa
. . . tion on which a workés compensation carrier could assess pre
>, I;hretsﬁons'blhe for t?e stat![sfactr?ry comgl_etllpnbloffworkf hiumson that employeis an employee of a school district or pri
3$er\{g:iome;)lefec;[12 viocrino;asce?v ic(’:ef’e orm and 1S iable 1ora 1qj51e school that elects under92.077to name the student s
- ! : . employee.

6. Receives compensation for work or service performed (;3) A jyvenile performing uncompensated commursiéy
undera contract on a commission or per job or competitive big.o \york as a result o deferred prosecution agreement under
basisand not on any other basis. 5.938.245 a consent decree unde®88.320r an order under s.

7. May realize a profit or sfefr a loss under contractsger 938 34is an employee of the county in which the court ordering

form work or service. the community service work is located. No compensation may be
8. Has continuing or recurring busindisdilities or obliga  paidto that employee for temporary disability during kiealing
tions. period.
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(14) An adult performing uncompensated community servicé theright of control; 2) the method of payment of compensation; 3) the furnishing

of equipment or tools for the performance of the work; and 4) the right to terminate

work under s304.062 943'017 (3)971.38 973.03 (3) 9,73:05 the employment relationship. Acuity Mutual Insurance Compa®livas, 200AVI

(3),973.090r 973.10 (1m)s an employee of the countyvrhich 12,298 Ws. 2d 640726 N.W2d 25§ 05-0685

thedistrict attorney requiring or the court ordering the communit '2?3’5?2)5%%5 sfﬂei glt;tmgznetﬁsﬁ%ne ampnesrsszr;) as an emﬂggffnigdcisﬁ}he pro

servicework islocated or in which the place of assignment und gnw Whittingham, 2007 W1 App 21305 Ws. 2d 613740 Ne‘”.WWZd 15406-2379

s.304.0620r 973.10 (1m)is located. No compensation may be membersof state boards, committees, commissions, or councils who are compen

paidto that employee for temporary disability during tiealing sGatedla%/ per diem or by actual and necessamgense are covered employees. 58 Atty

en.10.

period.

(15) A sole proprietor or partner or member electing under $02.075 Election by sole proprietor , partner or mem -
102.075is an employee. ber. (1) Any sole proprietor partner or member of a limited
(16) An inmate participating in a work release program undéability company engaged in a vocation, profession or business
s.303.065 (2)or in the transitional employment program is aon a substantially full-timéasis may elect to be an employee
employeeof any employer under this chapter for whom he or shiderthis chapter by procuring insurance against infurstained
is performing service at the time of the injury in the pursuit of that vocation, professionbusiness. This cover

(17) A prisoner of a countjail who is assigned to a work @J¢ may be obtained by endorsement an existing policy of
campunder s303.10is not an employee of the county or countie&/Orker's compensation insurance or by issuance of a separate

providing the work camp while the prisoner is working under $0licy to the sole proprietopartner or member on the same basis
303.10(3). asany other policy of workés compensation insurance.

(17g) A state employee who is on a leave of absence granteg)(z) Forthe purpose of any insurance policy other than a-work
unders. 230.35 (3) (e)o provide services to the American Red''S compensation insurance policyo sole proprietoipartner or
Crossin a particular disaster is nah employee of the state for the"eémbermay be considered eligible for workercompensation
purposef this chapter during the period in which hesbe is on Penefitsunless he or she elected to be an employee under this sec

the leave of absence, unless one of the following occurs: tion. .

(2) The American Red Cross specifies in its written request (3) Any sole proprietgrpartner or member who elected to be
unders.230.35 (3) (e) 2c. that a unit of government in this state! emplpye_e under this section may withdridat election upon
is requesting the assistance of the American Red Cross in the gaidays’ prior written notice to the insurance carrier and tiee W
ticular disaster and the state employee duringeee of absence CONSincompensation rating bureau.
providesservices related to assisting the unit of government. ~ History: 1983 a. 981993 a. 12

(b) The American Red Cross specifies in its written requesd2.076 Election by corporate officer . (1) Not more than
unders.230.35 (3) (e) 2. ¢hat it has been requested to provide officers of acorporation having not more than 10 stockholders
assistanceutside of this state in a particular disaster and thefgay elect not to be subject to this chapttrthe corporation has
existsbetween thetate of Visconsin and the state in which thebeenissued a policy of workés compensation insurance, afi-of
servicesareto be provided a mutual aid agreement, entered inder of the corporation may elect not to be subject to this chapter
by the governagrwhich specifies that the stat&Wisconsin and and not to be covered under the policy at any time during the
the other state may assist each other in the event of a disastergambd of the policy Except as provided in suf2), the election
which contains provisionsaddressing worké& compensation shallbe made by an endorsement, on the policy of wislam
coveragefor the employees of the other state who provide servigesnsatiorinsurance issued that corporation, naming eacHief
in Wisconsin. cerwho has so elected. The election fedfve for the period of

(17m) A participant in a trial job under 49.147 (3)is an thepolicy and may not be reversed during the period of the policy
employeeof any employer under this chapter for whom the partién officer who so elects is an employee for the purpose of-deter
ipantis performing service at the time of the injury mining whether the corporation is an employer und&0g.04 (1)

(18) A participant in a community service job undet%.147 (b).
(4) or a transitional placement unde#8.147 (5)is an employee  (2) If a corporation has not more than 10 stockholders, not
of the Wisconsin works agencgs defined under 49.001 (9)for morethan 2officers and no other employees and is not otherwise
the purposes of this chaptexcept to thextent that the person for requiredunder this chapter to have a policy of wotkerom
whomthe participant igerforming work provides workercom  pensatiorinsurance, an @i€er of that corporation who elects not
pensationcoverage. to be subject to this chapter shall file a notic¢hat election with
History: 1975 c. 14.54; 1975 c.224 1977 c. 291979 c. 2781981 c. 3251983  the department on a form approved by the department. The elec

a.27,98; 1985 a. 2983, 135 1985 a. 15G:.4; 1985 a. 176332 1987 a. 631989 i i i i i i ifvi
a.31 64,359 1993 a. 1681, 112, 399, 1995 a. 2477, 96, 117, 225, 281, 289, 417, tion IS_ efec_tl_ve until the diicer rescinds it by notlfylng the dEpart
1997a. 3538, 118 1999 a. 14162 2001 a. 372005 a. 962007 a. 130 mentin writing.

A truck owner who fell and sustained injuries in a compaitryick parking area  History: 1985 a. 831987 a. 15,179, 1989 a. 641991 a. 851997 a. 38
while in the process of repairing his truck was properly found under sub. (8gto be . L .
statutoryemployee of the company at the time of his injury although he was an ind€02.077  Election by school district or private school.
pendentontractor whavorked exclusively for the trucking company under a Ieasel) A school district or a private school, as defined 115.001

agreement.Employers Mutual Liability Insurance Ca.DILHR, 52 Wis. 2d 51 . .
180 N.W.2d 90%15/71)_ Y ? (3r), may elect tmame as its employee for purposes of this chapter

Therewas no employment when a member of ayapizationborrowed a refriger & Student described in $02.07 (12mpy an endorsement on its
ated truck from a packing company for use at a picnic and was injured when returiigglicy of worket's compensation insurance ifrthe school dis

it. Kress Packing Co. Kottwitz, 61 Wis. 2d 175212 N.W2d 97(1973). - - . :

Nothingin this chapter precludes an employer from agreeing with employeest[ ctor prlvgtef_ls_chooljls lexer_npt fI’_OE '[f:je dUty to In.surhe under s.
continue salaries for injured workersexcess of workes compensation benefits. 102.28(2), by filing a declaration witthe department in the man
Excesspaymentsare not workés compensation and may be conditioned on the paner provided in s.102.31 (2) (a)naming the student aan
e alggggg“e“‘- City of Milwaukee DILHR, 193 Ws. 2d 626534 N.W2d 903(Ct. e mp|oyeeof the school district or private school for purposes of

pp. . h - ] . A

Sub.(8) (b) supplants the common law and provides the sole test for determinthyS chapter A declaration under this subsection shall list the

whethera worker is an independent contractor for purposes of ch. 102. Jarrethameof the student to be covered under this chatitemame and

LIRC, 2000 WI App 46233 Ws. 2d 174607 N.W2d 326 99-1413 : PP e

A person injure%pupon the premises of a temporary help agency prior to recei\}'f‘r%dress‘of t,he employer that is prowdmg ,the ,Work training or
awork assignment was an employee under this section when the agency operdtiik experience for that student and the title, if,afythe work
essentiallyas a hiring hall contracting with persons seekimgk assignments and tr ining work experience or work stuqiyogram in which the stu
requiringthat the persons seeking work physically present themselves each day a&tgﬁ PSR .
hall and remain there until they have a work assignmiesitor Readyinc. v LIRC, tis participating.
e oot s ot (3, o500 et apvateschool mey revoka o decirm
thealleged employer has a right to control the details of the work. In assessingifﬁ)éq under SUb(l) bY pro‘."d'”g written notice to the department
right to control, 4 secondary factors are considered: 1) direct evidence of the exeiéiséhe manner provided in 402.31 (2) (a)the student and the
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employerwho is providing the work trainingr work experience time workweek is the average numlméhours worked per week
for that student. A revocation under this subsedti@fiective 30 underthe multi-week schedule.
daysaftel’ the department I’eceiVeS nOtice Of that revocation. (am) In the case adiin emp|0yee who is a member of a regu|ar
History: 1905 a. 17,1997 a. 381999 a. 142001 a. 37 ly-scheduledtlass ofpart-time employees, average weekly earn
ings shall be arrived at by the method prescribghirga), except
thatthe number of hours of the normal working day andhthe
rof hours and days of the normal workweek shall be the hours
%days established by the employer for that cldssemployee

102.08 Administration for state employees. The depart

mentof administration has responsibility fire timely delivery

of benefits payable under this chapter to employees of the s

and their dependents and other functions of the state as;ail omper of a regularly-scheduled class of part-¢mgloy

employerunder this chapterThe department of admmlstratloneesif all of the followin diti ;

. . . g conditions are met:

may delegate this authority to employing departments and-agen ;

ciesand require such reports as it deems necessary to accomplisht: 1he émployee is a member of a class of emploifess

this purpose. The department of administration or its delegaf@@eSthe same type of work at the saloeation and, in the case

authorities shall file with the departmentwérkforcedevelop  Of an employee in the service of the state, is employed in the same

mentthe reportghat are required of all employers. The deparffice, department, independent ageneyithority institution,

ment of workforce developmenshall monitor the delivery of @ssociationsociety or other body in state government ibithe

benefitsto state employees and their dependents andcstmailt departmentdetermines appropriate, in the same subunit of an

with and advise the department of administratiothe manner Office, department, independent ageneyithority institution,

andat the times necessary to ensure prompt and pdafigery ~ associationsociety or other body in state government.

History: 1981 c. 201995 a. 2%.9130 (4) 1997 a. 3 2. The minimum and maximum weekly hours regularly

scheduledy the employer for the members of the class during the

102.11 Earnings, method of computation. (1) Theaver 13 weeks immediately preceding the date of the injany by no

age weekly earnings for temporary disahiligrmanent total dis morethan 5 hours. Subject to this requirement, the members of

ability, or death benefits for injury in each calendar year on or aftge class do not need to work the same days or the same shift to

January 1, 198%hall be not less than $30 nor miiran the wage be considered members of a regularly-scheduled class of part-

ratethat results in a maximum compensation ratel6fdercent time employees.

of the states average weekly earnings as determined usder 0 ;
108.05as of June 30 of the previous yedihe average weekly typeséf'?/\\t/(lfl? ?réom/;r?]ft;[greseorp{origysgl\slglrkforce doing the same

earningsfor permanent partial disability shall be mhegs than $30 .
and, for permanent partial disability for injuries occurring on or 4 The class consists of more than one employee.
after April 1, 2008, andbefore January 1, 2009, not more than (b) In case oeasonal employment, average weekly earnings
$408,resulting in a maximum compensation rate of $272, and, &ftallbe arrived at by the method prescribed in (agrexcept that
permanenpartial disability for injuries occurring on or after Januthe number of hours of the normal full-time working day and the
ary 1, 2009, not more than $423, resulting in a maximum-comumberof days of the normal full-time workweek shall the
pensatiorrate of $282. Between such limits the avenagekly hoursand the days in similar service in the same or similar nensea
earningsshall be determined as follows: sonalemployment. Seasonal employment shall mean employ
(@) 1. Daily earnings shall mean the daily earnings of ttgentthat can be conducted only during certain tiokthe year
employeeat the time of the injury in the employment in which th@nd in no event shall employment be considered seasonal if it
employeewas then engaged. In determining daily earnings unddftendsduring a period of more than fourteen weeks within a cal
this subdivision, any hours worked beyaifié normal full-time €ndaryear
working day as establishely the employgrwhether compen (c) In the case of persons performing service without fixed
satedatthe employes regular rate of pay or at an increased ragarningsor where normal full-time days or weeks are not main
of pay shall not be considered. tainedby the employer in the employment in which the employee

2. a. Inthis subdivision, “part time for the day” means satuworked when injured, or where, fotherreason, earnings cannot
day half days and any other day during which an employee woligsdetermined under the methods prescribed bya)ar (b), the
lessthan the normal full-time working houestablished by the earningsof the injured person shall, for the purpose of calculating
employer. compensatiomayable under this chaptée taken to be the usual

b. If at the time of thénjury the employee is working part time30ing €amings paid for similaservices on a normal full-time
for the daythe employee’ daily earnings shall be arrived at b)JoaS|S|n_the same or similar employmen_t in which earnings can be
dividing the amount received, or ke received by the employeedeterminedinder the methods set out in.gaj or (b).
for such part-time service for the ¢y the number of hours and  (d) Except in situations where pér) applies, average weekly
fractional hours of the part-time service, and multiplying theearningsshall in no case be less than actual average weekly earn
resultby the number of hours of the normal full-time working daings of the employee for the 52 calendar weeks before his or her
establishedy the employer for the employment involved. injury within which the employee has been employed in the busi

3. The average weekly earnings shall be arrived at by-mufiessin the kind of employment and for the employerdrom
plying the employes’ hourly earnings by the hours in the normdhe employee worked when injured. Calendar weeks within
full-time workweek as established by the emplogeby multi ~ Which no work wasperformed shall not be considered under this
plying the employes daily earnings by the number of daysl paragraph. This paragraph appliesnly if the employee has
fractionaldays in thenormal full-time workweek as establishedvorkedwithin a total of at least 6 calendar weeks during5e
by theemployer at the time of the injury in the business operaticgalendamweeks before his or hésjury in the business, in the kind
of the employer for the particular employment in which thef employment and for the employer for whom the employee
employeewas engaged at the time of the employéejury, Wworkedwhen injured. For purposes of this section, earnings for
whicheveris greater part—timeservices performed for a laboganization pursuarib

4. It is presumed, unless rebutted by reasonably clear shgollective bagaining agreement between the employertaad
completedocumentation, that the normal full-time workweelk@bororganization shall be considered as part of the &ztelings
establishedy theemployer is 24 hours for a flight attendant, 56 the preceding 52 calendar weeks, whether payment is made by
hoursfor a firefighter and not less than 40 houfs any other thelabor oganization or the employer
employee. If the employer has established a multi-week schedule (e) Where any things of value are received in addition to mone
with regular hours alternating between weeks, the normal fullary earnings as part of the wage contract, they shall be deemed
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a part of earnings and computed at the value thereof to them an employee relating to a claim for compensation by the
employee. employeetheemployer or insureon the request of the employee
(f) 1. Except as provided in suld, average Week|y earningsOI’ the employes’ att_o_rney or other_ authori;ed agent, shall redu_ce
may not be lesshan 24 times the normal hourly earnings at tH&e statement to writing and provide a written copy of the entire
time of injury. statemento the employee, attorneyr agent within a reasonable

2. The weekly temporary disability beneffts a part-time time after the statement is taken. The employer or insurer shall
employeewho restricts his or her availability in the laloarket 2/S0make the actual recording of the statement availabias

to part-time work and is not employed elsewhere may not exc{'ﬁﬂ"bi? if a hearing on the claim is held. Amployer or insurer
the average weekly wages of the part-time employment. atfails to provide an employee with a copf/the employee
() If an employee isinder 27 years of age, the employee’smtemenas required by this section or that fails to make available

K ) hich t the benefit asan exhibit the actualkecording of a statement recorded by a
averageveexly earnings on which to comp ENetItS aCCfu o cordingdevice as required by this section may not use that state
ing for permanent disability or death shall determined on the

basisof the earnings that the employee, if not disabled, proba xenqggnasr;l)t/igrl]annem connection with the employeeciaim for
would earn after attaining the age of 27 years. Unless otherwsgistory: 2001 a. 37

establishedthe projected earnings determined under this-para
graphshall betaken as equivalent to the amount upon whichmaxig2 125 Fraudulent claims reporting and investiga -
mum weekly indemnity is payable. tion. If an insurer or self-insured employer has evidence that a

(2) Theaverage annual earnings when referred to in this-chaaim is false or fraudulent in violation of 843.395and if the
ter shall consist of 50 times the employeaverage weekly earn insurer or self-insured employer is satisfied that reporting the
ings. Subject to the maximum limitation, average annual earninggaim to the department will not impede its ability to defend the
shallin no case be taken at less than the actual earnings ofdfaém, the insurenor self-insured employer shall report the claim
employeein the year immediately preceding the employeeto the departmentThe department may require an insurer or self-
injury in the kind of employment in which the employee workethsuredemployer to investigate an allegedly false or fraudulent
atthe time of injury claim and may provide the insurer or self-insured employer

(3) The weekly wage loss referred to in this chapecept anyrecords of the department relatingthat claim. An insurer
under s. 102.60 (6) shall be such percentage of the averagy self-insured employer that investigates a claim under this sec
weekly earnings of the injured employee computed accordingtion shall report on the results of that investigation to the depart
the provisions of thisection, as shall fairly represent the prepoment. Ifbased on the investigation the department has a reason
tionateextent of the impairment of the employeearning capac ablebasis to believe that a violation 0B€.3.395has occurred, the
ity in the employment in which the employee wasking at the departmenshallrefer the results of the investigation to the district
time of the injury and other suitable employments, the same to biorneyof the county in which the alleged violation occurred for
fixed as of the time of the injurput to be determined in view of prosecution.
the nature and extent of the injury History: 1993 a. 812001 a. 37

History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781981

C. 921983 a. 981985 a. 831987 a. 1791989 a64, 1991 a. 851993 a. 81492  102.13 Examination; competent witnesses; exclusion
1995 a. 17; 1997 a. 38253 2001 a. 37107, 2005 a. 1722007 a. 185 of evidence; autopsy . (1) (a) Except as provided in su8),

Cross Refeence: See also DWD 80.51 Wis. adm. code. Ly )
It was reasonable for the commission to determine that health insurance premih€nevercompensation is claimed by an employee, the employee

werenot “things of value (that) are received in addition to monetary earnings” undshall, upon the written request of the employ;eemployer or

sub.(1) (). TheueriLIRC, 2001 WI 26242 Ws. 2d 29624 N.W2d 110,00-1085  \yqrker’s compensation insuresubmit to reasonable examina

tions by physicians, chiropractors, psychologists, dentists, physi

cianassistants, advanced practice nurse prescribers, or podiatrists
ovidedand paid for bythe employer or insuremNo employee

who submits to an examination under this paragraph is a patient
f the examining physician, chiropract@sychologist, dentist,

102.12 Notice of injury , exception, laches. No claim for

compensatiomay be maintained unless, within 30 days after t
occurrenceof the injury or within 30 daysfter the employee
knew or ought to have known thrature of his or her disability and

its relation to the employment, actual notice was received by sicianassistant, advanced practice nurse prescrb@odia
employeror by an diicer, manager or designateepresentative trist for any purpose other than for the purpe$éringing an
of an employer If no representative has been designated by postyio nger ch655, unless the employee specifically requests

ersplacedin one or more conspicuous places, then notice recei\ﬁa tmentrom that physician, chiropractqssychologist, dentist,

by any superioiis suficient. Absence of notice does not ba - . : . :
recoveryif it is found that the employer was not misled thereb r?s){smlanas&stant, advanced practice nurse prescobgodia

Regardlessf whether notice was received, if no payment of com h ion is claimed for | f .
pensation,other than medical treatment or burial expense, js (M) When compensation is claimed for loss of earning eapac

made,and no application is filed with the department within 8Y under s102.44 (2)or (3), the employee shall, on the written
yearsfrom the date of the injury or death, or from the date t{§quesof the employes’employer or insuresubmit to reasen
employeeor his or her dependent knew or ought to Havewvn & leexaminations by vocational expepi®vided and paid for by
the nature of the disability and its relation to the employment, tf2€ €émployer or insurer
right to compensation therefor is barred, except that the right to(b) An employer or insurer who requests that an employee sub
compensatioris not barred if the employer knew or should hav@it to reasonable examination under. g@y or (am) shall tender
known, within the 2-year period, that tieenployee had sustainedto the employee, before the examination, all necessary expenses
the injury on which the claim is based. Issuance of notice ofieluding transportation expenses. The employee is entitled to
hearingon the departmerstown motion has the samdeet for havea physician, chiropractopsychologist, dentist, physician
the purposes of this sectiasthe filing of an application. This assistant, advanced practice nurse prescrdsepodiatristpro-
sectiondoes not déct any claim barred under®2.17 (4) vided by himself or herself present at the examination and to
History: 1983 a. 98 receivea copy of all reports of the examination that are prepared
by the examining physician, chiropract@sychologist, podia
102.123 Statement of employee. If an employee provides trist, dentist, physician assistant, advanced practice nurse pre
to the employer othe employes insurer a signed statement relatscriber,or vocational experimmediately upon receipt of those
ing to a claim forrompensation by the employee, the employer oeportsby theemployer or workés compensation insureffhe
insurer shall provide acopy of the statement to the employeemployeeis also entitled to have a translator provided by himself
within a reasonable time after the statement is made. If anherself present dhe examination if the employee hasidiflty
employeror insurer uses a recording device to take a statemepeakingor understanding the English language. @mployels
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or insurefs written request for examination shall notiffye legewith respect to any condition or complaint reasonably related

employeeof all of the following: to the condition for which the employee claims compensation.
1. The proposed date, time, and place of the examination Aefwithstandingss.51.30and146.82andany other lawany phy

theidentity and area of specialization of the examining physicia¥ician, chiropractor psychologist, dentist, podiatrist, physician

chiropractor psychologist, dentist, podiatrist, physicessistant, assistantadvanced practice nurse prescritfespital, or health
advancecpractice nurse prescrib@r vocational expert_ CareprOVIder Sha”, within aeasonable time after written request

2. The procedure for changing the proposed date, time an{ithe employee, employeworkers compensation insureor
placeof the examination. departmentor its representative, provide that person with any

) . - . _information or written material reasonably related to any injury

3. The employee'right to have his or her physician, CRiro,\yhich the employee claims compensation.
practor,psychologistdentist, physician assistant, advanced-prac (b) A physician, chiropractopodiatrist, psychologist, dentist
tice nurse prescribeor podiatrist present at the examination. hysiciar?agsistanty advapnced Eractice r‘n?rs)t/-:' pres%mtfaspital ’

4. The employee'right to receive a copy of all reports of th%r health service provider shall furnish a legible, certified dupli
examination that are prepared by the examining phySichIn: a6t the written material requested under. f@rupon payment
practor, psychologist, dentist, podiatrist, physician assistanit he actual costs of preparinge certified duplicate, not to
advancedractice nurs@rescriberor vocational expert immedi exceedhegreater of 45 cents per page or $7.50 per request, plus
ately upon receipt othese reports by the employer or Woker ihe actyal costs of postage. Apgrson who refuses to provide
compensatiomsurer . _ certified duplicates of written material in the persoaustody that

5. The employeg'right to have a translator provided by himis requestedinderpar (a) shall be liable for reasonable and neces
selfor herselfpresent at the examination if the employee hdis difsarycosts and, notwithstanding&L.4.04 (1) reasonable attorney

culty speaking or understanding the English language. feesincurred in enforcing the requesteright to the duplicates
(c) So Ic_>ng as the_ employee, aft_er a written request of thederpar (a).
employeror insurer which complies with p4b), refuses tsub (c) If an injured employee hasperiod of temporary disability

mit to or in any wayobstructs the examination, the emplogee'that exceeds 3 weeks or a permanent disability or ififuged
right to begin or maintain any proceeding for the collection @mployeehas undegone sugery to treat his oher injury other
compensations suspendedxcept as provided in sul). Ifthe than sugery to correct a hernia, the department may by rule
employeerefuses to submit to the examination after diredign require theinsureror self-insured employer to submit to the
the department or an examinesr in any way obstructthe department final report of the employestreating practitioner
examinationthe employes right to theweekly indemnity which A treating practitionermay chage a reasonable fee for the
accruesand becomes payable during the period of that refusalg@@mpletionof the final report, but may nogquire prepayment of
obstruction;is barred, except as provided in s(#). thatfee. Aninsurer or self-insured employer that disputes the rea

(d) Subject to pafe): sonablenessf a fee chayed for the completion of eatment

1. Any physician, chiropractppsychologist, dentist, podia practitioner’sfinal report may submit that dispute to the depart
trist, physician assistant, advanced practice nurse presaibermentfor resolution under 402.16 (2)
vocationalexpert who is present at any examination undefgar  (3) If 2 or more physicians, chiropractors, psychologists, den
or (am)may be required to testify as to the results of the examirists or podiatrists disagree as to #dent of an injured empley
tion. ee’stemporary disabilitythe end of an employaehealing period,

2. Any physician, chiropractppsychologist, dentist, physi an employees ability to return to work at suitable available
cian assistant, advanced practice nurse prescrisgrodiatrist employmenir the necessity for further treatment or for a particu )
who attended a workés compensation claimant for any conditio@r type of treatment, the department may appoint another-physi
or complaint reasonablielated to the condition for which the ¢ian, chiropractoy psychologist, dentist or podiatrist éaamine
claimantclaims compensation may be required to tedtiéffore the employee and render an opinion as soon as possiite.
the department when the department so directs. ;jfet?]artmer;shall Erompttly ”tOt'Mget partleks of this a??mrtmtment.

. . - e employee has not returned to work, payment for temporary
anygthygitggrqStiuﬁggrggt%fp:g;/%tr?c?l/ogirgtv Istljoeﬁisetxcgﬁ;g?:{an disability shallcontinue until the department receives the opinion.
assistantadvanced practiceurse prescribeor podiatrist attend The employer gr Its [nsura_ll_r;]ce carrller or both shall pay for the
ing a workets compensation claimant for any condition or €eo gxaminationand opinion. © emp Oyer of INsurance carrer or

plaint reasonably related to the condition for which ¢le@mant "both shall receive appropriate credr any overpayment (o the

claims compensation majurnish to the employee, employeremployeedetermlned by the department after receipt obipie-

worker’s compensation insureor the department information on. . . . .
andreports relative to a compensation claim. (4) The rights of employees to beginrarintainproceedings
. e ) for the collection of compensation and to receive weekly indemni
4. The testimony of any physician, chiropractesychole

. ) - ) ; tieswhich accrue and become payable shall not be suspended or
gist, dentist, physician assistant, advangeectice nurse pfe . oqynder sub(1) when an employee refuses to submit to a
rsg;'iggrs'g: prOd'tai‘t”St |Vr¥ honlst Iltcenﬁgdtﬁo ﬁ)ra(t:itrll::enwhefrenhevor sﬁf*lysicalexamina’[ion, upon the request of the employer or work
. practicés in angtate and the testimony ol any vecag g -ompensation insurer or at the direction of the department or
tional expert maybe received in evidence in compensation pro, examiner which wouldrequire the employee to travel a-dis
ceedings. _ _ tanceof 100 miles or more from his or her place of residence,

(e) No person may testify on the issue of the reasonablenggfessthe employee has claimed compensation for treatment
of the fees of a licensed health care professional unless the pefggij a practitioner whose fite is locatedL00 miles or more from
is licensed to practice treame health care profession as the prehe employees place of residence or tdepartment or examiner
fessionalwhose fees are the subject of the testimdityis para  getermineshat anyother circumstances warrant the examination.
graphdoes not apply to thiee dispute resolution process undeft the employee has claimed compensatiortrieatment from a
s.102.16 (2) practitionerwhose diice is located 100 miles or more fratme

(f) If anemployee claims compensation undet(2.81 (1) employee’splace of residence, the employer or insurer may
the department may requitke employee to submit to physical orequest, or the department or an examiner may direct, the
vocationalexaminations under this subsection. employeeto submit to a physical examination in the andeere

(2) (@) An employee who reports an injury alleged to bthe employees treatment practitioner is located.
work-relatedor files an application for hearing waives any physi (5) Thedepartment magefuse to receive testimony as to-con
cian—patientpsychologist—patient or chiropractor—patient prividitions determined from an autopsy if it appears that the party
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offering the testimony had procured the autopsy and had faileduiederthis paragraph are bound the departmerg’determination
makereasonable &frt to notify at least one party in adverse interunderthis paragraph on the reasonableness of the disfeged
estor the department at least 12 hours beforetitepsy of the unlessthat determination is set aside, reversed, or modifi¢Heoy
time and place it would be performed, or that the autopsy was pgepartmentnder sub(2) () or is set aside on judicial review as
formedby or at the direction of the coroner or medical examinerovidedin sub.(2) (f).

or at the direction of the district attorney for purposesautho (b) If an insurer or self-insured employer concedes by-com
rizedby ch.979. The department may withhold findings until amromiseunder sub(1) or stipulation undes.102.18 (1) (athat
autopsyis held in accordance with its directions. theinsureror self-insured employer is liable under this chapter for
o SO 1578 0202 LT 14T ¢ 2915701 102 250 (191 anytreatment provided to an inureshployee by a health Service
a. 85 1993 a. 811997 a. 382003 a. 1442005 a. 172 provider,but disputes the necessity of the treatment, the depart
mentmayinclude in its order confirming the compromise or stipu
102.14 Jurisdiction of department; advisory commit - lation a determination as to the necessity of the treatment or the

tee. (1) This chapter shall be administered by the departmerdepartmentmay notify or direct the insurer or self-insured
(2) The council on workes compensation shall advise theemployerto notify, the health service provider under si@m) (b)
department in carrying out the purposes of this chapferch thatthe necessity of the treatment is in dispute. Before determin
council shall submit its recommendations with respeetrtend  ing under this paragraph the necessity of treatment provided to an
mentsto this chapter to each regular session of the legislature &njgred employee, the department mdyut is not required to,
shallreport its views upon any pending bill relatioghis chapter obtainthe opinion of an expert selected by the department who is
to the proper legislative committee. At the request of the chairpgualifiedas provided in sulf2m) (c) The standards promulgated
sonsof the senate and assembly committees on,léhedepart  undersub.(2m) (g)shallbe applied by an expert and by the depart
mentshall schedule a meeting of the council with the membersroentin rendering an opinion ds, and in determining, necessity
the senate and assembly committees on labor to reviewliand of treatment under this paragraph. In cases in which no standards
cussmatters of legislative concern arising under this chapter promulgatedunder sub(2m) (g)apply the department shdihd
History: 1975 c. 14%.54; 1979 c. 278 thefacts regarding necessity of treatment. The department shall
) ) deny payment for any treatment that the departnaetérmines
102.15 Rules of procedure; transcripts. (1) Subjectto underthis paragraph to be unnecessaihealth service provider
this chapterthe department may adopt its own rules of procedug@dan insurer or self-insured employer that are parties to- a dis
andmay change the same from time to time. pute under this paragraph over the necessity of treatment are
(2) Thedepartment may provide by rule the conditions undeoundby the departmers’determination under this paragraph on
which transcripts of testimony and proceedings shall be furnishéide necessityof the disputed treatment, unless that determination
(3) All testimony at any hearing held under this chapter shigiset aside, reversed, or modified by the department wuder
betaken down by a stenographic repgréecept that in case of (2m) (e)or is set aside oudicial review as provided in suf2m)
an emegency as determined by the examiner conducting tHe).
hearing,testimony may be recorded by a recording machine. (c) If an insurer or self-insured employer concedes by-com
History: 1977 c. 4181989 a. 64 promiseunder sub(1) or stipulation undes.102.18 (1) (a}hat
Cross Refeence: See also crDWD 80, Wis. adm. code. theinsureror self-insured employer is liable under this chapter for
the cost of a prescription drug dispensed und&épng.425 (2)or
: . outpatientuse by an injured employee, but disputes the reason
employees. (1) Any controversy concerning compensatan e@blenessof the amount chged for the prescription drug, the

aviolation of sub.(3), including controversies in which the stat / g Ly .
may be a partyshall be submitted to the department in the manrdg¢partmenmayinclude in its order confirming the compromise

andwith the efect provided irthis chapter Every compromise O' stipulation a determination as to the reasonableness of the pre

of any claim for compensation may be reviewed and set asiggPtiondrug chage or the department may nofity direct the
Sureror self-insured employer twtify, the pharmacist or prac

modified or confirmed by the department within one year from t EB . : J=
datethe compromise is filed with the department, or from the da{aCner dispensing the prescription drug undetG.425 (4mjb)
atthe reasonableness of the prescription druggehiarin dis

anaward he}s been enter(_ed, _based thereor_L or the depana)entpute The department shall depgayment of a prescription drug
takethat action upon application made within one y&aess the chargethat the department determines under this paragraph to be

word “compromise” appears ia stipulation of settlement, the ; " ;
settlemenshall not be deemed a compromise, and further clahipreasonableA pharmacist or practitioner and an insurer or self-

is not barred except as provided in162.17 (4)regardless of 'nSuredemployer that are parties to a dispureler this paragraph
whetheran award is made. The emplayiesurer or dependent OVer the reasonableness of a prescription diugge are bound
under s102.51 (S)shall have equal rights with the employee PY the departmert’determination under thizaragraph on the
havereview of a compromise or any other stipulation of settiéé@sonablenessf the disputed prescriptiodrug chage, unless
ment. Upon petition filed with thelepartment, the departmentiNat determination is set aside, reversed, or modified by the
may set asidehe award or otherwise determine the rights of tHiEPartmenunder s102.425 (4m) (epr is setaside on judicial
parties. reviewas provided in s102.425 (4m) (e)

CrossReference: See also DWD 80.03 Wis. adm. code. (2) (a) Except as provided in this paragraph, the department

(Im) (a) If an insurer or self-insured employer concedes Wasjurisdiction under this subsection, s(ghm) (a) and s102.17

compromiseunder sub(1) or stipulation under £02.18 (1) (a) to resolve a dispute between a health service provider and an
thatthe insurer or self-insured employetiable under this chap insureror self-insured employer over the reasonableokagee
ter for any health services provided to an injured employee byhargedby the health service provider foealth services pro
healthservice providerut disputes the reasonableness of the feledto an injured employee who claims benefits under this-chap
chargedby the health service providethe department may ter. A health service provider may not submit a fee dispute to the
includein its order confirming the compromise stipulation a departmentunder this subsectiobefore all treatment by the
determinatioras to the reasonableness of the fee or the departntezalthservice provider of the employsehjury has ended if the
may notify or direct the insurer or self-insuredhployer to notify amountin controversywhether based on a single @eor a com
the health service provider under s®) (b) that the reasonable binationof chages for one or more days of service, is less than
nessof the fee is in dispute. The departmsimall deny payment $25. After all treatment by a health service provider of an employ
of a health service fee that the department determines under ¢lgisinjury has ended, the heakthrvice provider may submit any
paragraph to be unreasonable. A hesditviceprovider and an feedispute to the department, regardleSthe amount in contro
insurer or self-insured employer that are parties to a fee disputesy The department shall deny payment of a health service fee

102.16 Submission of disputes, contributions by
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thatthe department determines under this subsectiondorea determinationin the same manner thedmpensation claims are
sonable. reviewedunder s102.23

(am) A health service provider and an insurer or self-insured (g) Sectionl02.13 (1) (efoesnot apply to the fee dispute reso
employerthat are parties to a fee dispute under this subsection latén process under this subsection.
boundby the departmert’determination undehis subsection on () The department shall promulgate rules establishing proce
thereasonableness of the disputed tedess that determination guresand requirements for the fee dispute resolupoocess
is set aside on judicial review as provided in (fr underthis subsection, including rules specifying the standards

(b) Aninsurer or self-insured employer that disputes the re@athealth service fee databases must meet for certification under
sonablenessf a fee chayed by ahealth service provider or thethis paragraph. Using those standards,digartment shall cer
departmentinder sub(1m) (a)or s.102.18 (1) (bg)L. shall pre tify databases of the health service feeswhabus health service
vide reasonable notice to the health service provider that the feeviderschage. In certifying databases under this paragraph,
is being disputed. After receiving reasonable notice under tlhiie department shall certifst least one database of hospital fees
paragraph or undesub.(1m) (a)or s.102.18 (1) (bg) 1that a for radiology services, including diagnostic aimerventional
healthservice fee is being disputed, a health service provider magiology,diagnostic ultrasound and nuclear medicine.
not collect the disputed fee from, or bring an action for collectionCrossReference: See also DWD 80.72 Wis. adm. code.
of the disputed fee against, tamployee who received the ser (2m) (a) Except as provided in this paragraph, the department
vicesfor which the fee was chged. hasjurisdiction under this subsection, sgbm) (b) and s102.17

(c) After a fee dispute is submitted to the department, the resolve a dispute between a health service provider and an
insureror self-insured employer thiata party to the dispute shallinsureror self-insured employever the necessity of treatment
provideto the department information on that fee and informatigrfovidedfor an injured employee who clairbenefits under this
onfees chaged by other health service providers for comparabtdapter. A health service provider manpt submit a dispute over
services. The insurer or self-insured employer shall obtain theecessityof treatment to the department under this subsection
informationon comparable fees from a database thegified beforeall treatment by the health service provider of the employ
by the department under pgn). Except as provided in pge) ee’sinjury has ended if the amountgontroversywhether based
1., if the insurer or self-insured employer doegt provide the ona single chaye or a combination of chges for one or more
information required under this paragraghe department shall daysof service, is less than $25. After all treatment by a health
determinethat the disputed fee is reasonable and order that it$&sviceproviderof an employes'injury has ended, the health-ser
paid. If the insurer or self-insured employer provides the-nfovrice provider may submit any dispute over necessityezftment
mation required under this paragraph, the department shall tgghe department, regardiess of the amount in contravéiisy
thatinformation to determine the reasonableness of the disputpartmenshall deny payment for any treatment thatdbpart
fee. mentdetermines under this subsection to be unnecessary

(d) The department shall analyze the information provided to (am) A health service provider and an insurer or self-insured
the department under p#c) according to theriteria provided in employerthat are parties to a dispute under this subseotien
this paragraph to determine the reasonableness of the disputedtfeenecessity of treatment ab®und by the departmestdeter
The department shall determine that a disputed feesisonable mination under thissubsection on the necessity of the disputed
andorder that the disputed fee be paid if that fee is at or below theatmentunless that determination is set asidgudicial review
meanfee for the health service procedure for which the disputedprovided in par(e).
fee was chayed, plus 1.4 standard deviations from that mean, as(b) An insurer or self-insured employer that dispuites
shownby data from a database that is certified by the departmeatessityof treatment provided by a health service provide¢her
underpat (h). The department shall determine that a disputed f@éepartmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pre
is unreasonable and order that a reasonable fee be paid ifthewiif reasonable notice to the health service provider that the
putedfee is above the mean fee for the health service procednegessityof that treatment is being disputed. After receiving rea
for which the disputedee was chaed, plus 1.4 standard devi sonablenotice under this paragraph or under tim) (b)or s.
ationsfrom that mean, as shown by data from a database that@2.18(1) (bg) 2that the necessity of treatment is being disputed,
certified by the department under pi), unless the health servicea health service provider may not collect a fee for that disputed
providerproves to the satisfaction of the department that a highesatmentrom, or bring an action for collection of the fee for that
feeis justified because the service provided in the disputed cafisputedtreatment against, tremployee who received the treat
was more dificult or more complicated to provide than in thement.

usualcase. (c) Before determiningnderthis subsection the necessity of

(e) 1. Subject to subd., if an insurer or self-insured employertreatmentprovided for an injured employee who claims benefits
thatdisputes the reasonableness of a feegeltbby a health ser underthis chapterthe department shall obtain a written opinion
vice provider cannot provide information on fees dgearby other onthe necessitpf the treatment in dispute from an expert selected
health service providers foomparable services because the-datgy the department. drqualify as an expert, a person must be
baseto which the insurer or self-insurednployer subscribes is licensedto practice the same health care profession as the individ
not able to provide accurate information for the health service pigal health service provider whose treatmenirigler review and
cedure at issue, the department may use any other information ghaéteither be performingervices for an impartial health care-ser
the department considers to be reliabled relevant to the dis vicesreview oganization or be a member of an independent panel
putedfee to determine the reasonableness of the disputed feef experts established by the department undetfpaiThe stan

2. Notwithstanding subd.., the department may use only adardspromulgated under pgg) shall be applied by an expert and
hospitalradiology database that has been certifigthe depaft by the department in rendering an opinion as to, and in determin
ment under path) to determine the reasonableness of a hospital, necessity of treatment under this paragraph. In cases in which
feefor radiology services. no standards promulgated under s{#m) (g)apply the depart

() Within 30 days after a determination under this subsectighentshall find thefacts regarding necessity of treatment. The
the department may set aside, reversanodify the determina departmenthall adopt thevritten opinion of the expert as the
tion for any reason that the department considerficient. department'sietermination on the issues covered in the written
Within 60 days after a determination under this subsectin, Opinion,unless the health service provider or the insurer or self-
departmentmay set aside, reverse, or modify the determination #tpuredemployer present clear and convincing written evidence
groundsof mistake. A health service providémsurer or self- thatthe expers opinion is in error
insured employer that is aggrieved by a determination of the (d) The department may clggra party to a dispute over the
departmentinder this subsection may seek judicial review of thaecessityof treatment provided for amjured employee who
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claimsbenefits under this chapter for the full cost of obtaining tt02.17 Procedure; notice of hearing; witnesses, con -
written opinion of the expert under pé). The department shall tempt; testimony , medical examination. (1) (a) Upon the
chargethe insurer or self-insured employer for the full cost dfling with the department by any party in interest of any applica
obtainingthe written opinion of the expert for the first dispute thaton in writing statingthe general nature of any claim as to which
a particular individual health service provider involved in, anydispute orcontroversy may have arisen, it shall mail a copy
unlessthe department determines that the individual health sef such application to all other parties in interest and the insurance
vice providers position in the disputis frivolous or based on carriershall be deemed a party in interest. The departmamt
fraudulentrepresentations. In a subsequent dispute invotiigg bring in additional parties by service afcopy of the application.
sameindividual health service providethe department shall The department shall cause noticehefaring on the application to
chargethe losing party to the dispute for the full cost of obtaininige given to each party interested, by sengtsuch notice on the
the written opinion of the expert. interestecparty personally or by mailing a copy to the interested

(e) Within 30 days after a determination under this subsectigrarty’s last—-known address at least 10 days before such hearing.
the department may set aside, reversanodify the determina In case garty in interest is located without the state, and has no
tion for any reason that the department considerficient. post—officeaddress within this statthe copy of the application
Within 60 days after a determination under this subsedtiwn, and copies of all notices shall be filed with the department of
departmentnay set aside, reverse, or modify the determination éinancialinstitutions and shall also be sentriegistered or certi
groundsof mistake. A health service providansurer or self- fied mail to the last-known post-fiafe address of such party
insured employer that is aggrieved by a determination of thuchfiling and mailing shall constitute digient service, with the
departmentinder this subsection may seek judicial review of thaameeffect as if served upon a party located within this state. The
determinationin the same manner thedmpensation claims are hearing may be adjourned in the discretion of the department, and
reviewedunder s102.23 hearingamay be held at such places as the departdesignates,

() The department may contract with an impartial hezgite within or without the state. The department may also arrange to
servicesreview oganization to providethe expert opinions havehearing held by the commissionfioér or tribunal having
requiredunder par(c), or establish @anel of experts to provide authority to hear cases arising under the wdskasmpensation
thoseopinions, or both. If the department establishes a panel@iv of anyother state, of the District of Columbia, or of any terri
expertsto provide the expert opinions required under (@rthe tory of the United States, thiestimony and proceedings at any
departmenmay pay the members of that paagkasonable fee, suchhearing to be reported to the department and fmtieof the
plusactual and necessary expenses, for their services. recordin the case. Any evidence so taken shall be subject te rebut

(g) The department shall promulgate rules establishing proéal upon final hearing before the department.
duresand requirements for the necessity of treatment dispute reso(b) In any dispute or controversy pending before the depart
lution process under this subsection, including rules settieg ment,the department may direct the parties to appear before an
feesunder par(f) and rules establishing standards for determinirexaminerfor a conference to consider the clarification of issues,
the necessityof treatment provided to an injured employeethe joining of additional parties, the necessity or desirability of
Before the department may amend the rules establisthinge amendment$o the pleadings, the obtaining of admissions of fact
standardsthe department shall establish an advisory committee of documents, records, reports and bills which may avoid
unders. 227.13 composed of health care providers providingnnecessarproof and such other matters as may aidigposi
treatmenunder s102.42to advise the department and the coundilon of the dispute or controversyAfter this conference the
on worker's compensation on amending those rules. departmenmay issue an order requiring disclosure or exchange
Cross Reference: See also DWD 80.73and chDWD 81 Wis. adm. code.  of any information or written material which it considers material
(3) No employer subject to this chapter may solicit, receiveg thetimely and orderly disposition of the dispute or controversy
or collect any money from an employee or any other person|pa party failsto disclose or exchange within the time stated in the
makeany deduction from their wages, either directly or indirectlyrder, the department may issue an ord@missing the claim
for the purpose of dischging any liability under this chapter or without prejudice or excluding evidence or testimony relating to
recoveringpremiums paid on eontract described underl€2.31  theinformation or written material. Thiepartment shall provide
(1) (@) or a policy described under2.315(3), (4), or(5) (@}  eachparty with a copy of any order
nor may any employer subject to this chapter sell teraployee (c) Any party shall have the right to be present atregying,

or other person, or solicit or require the employee or gibeson in person or by attorney or any other agent, and to present such tes

:olpur%haset, rlnt(_adklc?l, ch|roptracigmfd|atr|cap53|/cljol?grl]cal, _(Eeln timony as may be pertinent to the controversy before the depart
al, (t)rr1 ors]pl Iat‘h Icareestr%;(t:r?wgrrl??h;q; rrT:ee 'ﬁzcﬂ?t;e fosrﬁl'sahéd ent. No person, firm, or corporation, other than an attorney at
or other health ¢ IS requi urni law who is licensed to practice law in the state, may appear on

thatemployer o . behalfof anyparty in interest before the department or any mem
(4) The department has jurisdiction to pass any question peror employee ofhe department assigned to conduct any-hear
arisingout of sub(3) and has jurisdiction to order the employefq investigation, or inquiry relative to a claim for compensation
to reimburse an employee or other person for any sum ded_u%?ggenefits under this chaptemless the person is 18 years of age
from wages or paid by him or her in violation of that subsectio; o|ge; does not havan arrest or conviction record, subject to
In addition to the penalty provided$n102.85 (1) any employer gg 117 321111.322and111.335 is otherwise qualified, artias
violating sub.(3) shall be liable to an injured employee for the regyainedfrom the department a license with authorization to
sonablevalue of the necessary services rendesdtiat employee 550410 matters or proceedings before the department. Except
pursuant to any arrangement made in violation of @lwithout o5 or6vided under pargcm) and(cr), the license shall be issued
regardto that employee’actual disbursements for the same.  the department under rules promulgated by the department.
(5) Exceptas provided in s102.28 (3) no agreement by an The department shall maintain its ofice a current list of persons

e”H1P|0yeeltg7gvai¥4972tgqelg%m tfgfgglpegfﬂioﬂgg Vag;géss g3 O whom licenses have been issued. Any license may be sus
istory: [oR C. C. ; a. a. : i

10892, 641991 a. 851993 . 811995 &, 17. 1997 . 381999 a. 14185 2001 Pendedor revoked by the department for fraud or serious miscon
37,2003 a. 1442005 a. 1722007 a. 185 ducton the part of an agent, any license may be denied, suspended,

Thecontiguing ciggggg%n to complfnsate an e_mploslgee for work related mediggdnrenewedor otherwise withheld by the department for failure
expensesinder s. . oes not al @gency review of compromise agreement — H q
afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee injﬂ%soay court-ordered pa_yments as prowdeﬂa_r(cm) on the paﬂ.
medicalexpenses after that im&chenkoski VLIRC, 203 Ws. 2d 109552 N.wad ~ Of an agent, and any |IC§DSE may be denied or reVO_kEd if the
122(Ct- Appl- 1%96)96;)(%51) (@) of a department determina b g departmenbf revenue certifies under&3.0301that theapplicant

N appeal under sup. (Zm) (e) of a aepartment determination may be served u 1 H H H H
s.102.23 (1) (b) on thdepartment or the commission. McDonougbWD, 227 quﬁce,nsee 'S, liable for delmquem taxeBefore suspendlng 0':
Wis. 2d 271’595 N.W2d 686(1999),97-3711 revokingthe license ofhe agent on the grounds of fraud or-mis
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conduct,thedepartment shall give notice in writing to the agertute prima facie evidence as to the matter containethase
of thechages of fraud or misconduct and shall give the agent fuports,subject to any rules and limitations the department pre
opportunityto be heard in relation to those des. Indenying, scribes. Certified reports of physicians, podiatrists,gaans,
suspendingrestricting, refusingo renewor otherwise withhold dentists,psychologists, physician assistants, advanced practice
ing a license for failure tpay court-ordered payments as-pronurseprescribers, and chiropractors, wherever licensed ane prac
videdin par (cm), the department shall follow the procedure-prdicing, who have examined or treated the claimant, and of experts,
vided in a memorandum of understanding entered into usdeiif the practitioner oexpert consents to being subjected to cross—
49.857 The license and certificate of authority shall, unless -othexaminationalso constitute prima facie evidence as to the matter
wise suspended or revoked, be in force fromdhee of issuance containedn those reports. Certified reports of physicians, podia
until the June 30 following the date of issuance and bmy trists, sugeons, psychologists, amthiropractors are admissible
renewedby the department from tinte time, but each renewedasevidence of theliagnosis, necessity of the treatment, and cause
licenseshall expire on the June 30 following the issuance of tlaadextent of the disability Certified reports byloctors of den
renewedicense. tistry, physician assistantand advanced practice nurse prescrib
(cg) 1. Except as provided in suldin, the department shall ersareadmissible as evidence of the diagnosis and necessity of
requireeach applicant for a license under.geywho is an indi  treatmentbut not ofthe cause and extent of disabiliny physi
vidual to provide the department with the applicaisbcial secu ~ cian, podiatrist,sugeon, dentist, psychologist, chiropraciainy-
rity number and shall require each applicant for a license undgieianassistant, advanced practrugse prescribgor expert who
par.(c) who is not an individual to provide the department with tHehowingly makes a false statementfa€t or opinion in such a cer
applicants federal employer identification numbeheninitially  tified report may be fined or imprisoned, or both, undé43.395
applyingfor or applying to renew the license. 2. Therecord of a hospital or sanatorium in this state that is
2. If an applicant who is an individual fails to provithee satisfactoryto the department, established by certificafégafit,
applicant’ssocial security number to the department or if an appiir testimony of the supervisingfifer of the hospital or sanito
cantwho is not an individual fails to provide the applicariéd  rium, any other person having charofthe record, or a physician,
eralemployer identification number to the department, the depappdiatrist, suigeon, dentist, psychologist, physician assistant,
mentmay not issue or renew a license under(gato or forthe advancedpractice nurse prescribeor chiropractor to be the
applicantunless the applicant is amdividual who does not have recordof the patient in question, amdade in the regular course
a social security number artte applicant submits a statemenof examination or treatment tie patient, constitutes prima facie
madeor subscribed under oath ofiahation as requiredinder evidenceas to the matter contained in the record, to the extent that
subd.2m. therecord is otherwise competent and relevant.

2m. If an applicant who is an individual does not have a social 3. The department majpy rule,establish the qualifications
securitynumbey the applicant shall submit a statement made of and the form used for certified reports submitted by expéds
subscribedunder oath or fifmation to the department that theprovideinformation concerning loss of earning capacity under s.
applicantdoes not have a social security numbgre form of the 102.44 (2)and(3). The department may not admit into evidence
statement shall be prescribed by the department. A license issaedrtified reporof a practitioner or other expert or a record of a
in reliance upon a false statement submitted under this subdividimspitalor sanatorium that was not filed with the department and
is invalid. all parties in interest &ast 15 days before the date of the hearing,
3. The subunit of the department that obtains a social secutifjlessthe department is satisfied that there is good cause for the
numberor a federakmployer identification number under subdfailure to file the report.
1. may not disclose the social security number or the federal 4. A report or record described in suldd. 2., or 3. that is
employer identification number to any person except to thadmittedor received into evidence by the department constitutes
departmenbf revenue for the sole purpose of requesting certificaubstantiabvidence under $02.23 (6)as to the matter contained
tions under s.73.03010r onthe request of the subunit of thein the report or record.
departmenthat administers the child arghousal support pfo  (e) The department mayith or without notice to any party
gramunder s49.22 (2m) causetestimony to be taken, an inspection of the premises where
(cm) The department shall dersuspendrestrict, refuse to the injury occurred to be made, or the time books and payrolls of
renewor otherwise withhold a license under.ge) for failure of the employer to be examined by any examiaed may direct any
the applicant or agent to pay court-ordered payments of child@mployeeclaiming compensation to be examirsda physician,
family support, maintenance, birth expenses, medical expensesttifopractor psychologist, dentist, or podiatrist. Ttestimony
otherexpenses related to the supporaahild or former spouse so taken, and the results of any such inspection or examination,
or for failure of the applicant or agent to compafter appropriate shallbe reported to the department for its consideration upon final
notice,with a subpoena or warrant issusdthe department or a hearing. All ex parte testimony taken by the department shall be
county child support agency under $9.53 (5)and related to reducedto writing and any party shall have opportunityrébut
paternityor child support proceedings, as provided in a mermorahattestimony on final hearing.
dum of understanding entered into under8.857 Notwith- (f) Sections804.05and804.07shall not apply to proceedings
standingpar I((:), an ac_ttljor_:'h tarlfen under th(ujmragrfaphdls subjgpt underthis chapterexcept as to a witness:
to review only as provideih the memorandum of understanding . :
enterednto under s49.857and not as provided in ch27. 1. Who is beyond reach difie subpoena of the department;

(cr) The department shall deny an applicafmrthe issuance . . .
or renewal of a license under pér), or revoke such #cense . t'z- Vf\/hcf[r']s ibou_t to go out of the state, not intending to return
alreadyissued, if the department of revenue certifies under '8 ime for _e ea.rlng,. or )
73.0301that the applicant or licensee is liable figlinquent 3. Who is so sick, infirm or aged as to make it probable that
taxes. Notwithstanding paic), anaction taken under this para the witness will not be able to attend the hearing; or
graphis subject to review only as provided underx0301 (5) 4. Who is a member of the legislature, if any committee of the
andnot as provided in cl227. sameor the house of which the witness is a mernbén session,

(d) 1. The contents of certified medical andggeal reports Providedthe witness waives his or her privilege.
by physicians, podiatrists, geons, dentists, psychologists, phy (g) Whenever the testimony presented at any hearing indicates
sicianassistants, advanced practice nymsscribers, and chiro adispute or creates a doubt as to the extent or cause of disability
practorslicensed in and practicing in this statad of certified or death, the department may direct that the injured employee be
reportsby experts concerning loss of earning capacity usderexamined,that an autopsy be performed, or that an opinion be
102.44(2) and(3), presented by a parfgr compensation consti obtainedwithout examination or autopdyy or from an impartial,
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competenphysician, chiropractpdentist, psychologist godia traumaticinjury becoming due 12 years after that date diwll
trist designated by the department who is not under contract withid by the employer or insurer Payment of wages by the
or regularly employed by a compensation insurance carrier @mployerduring disability or absence from work to obt&ieat
self-insurecemployer The expense dhe examination, autopsy mentshall beconsidered payment of compensation for the pur
or opinion shall be paid by the employerif the employee claims poseof this section if the employer knew of the employesndi
compensatiorunder s.102.81 from the uninsured employerstion and its alleged relation to the employment.

fund. Thereport of the examination, autopsy opinion shallbe  (5) This section does not limit the time within which the state

transmittedn writing to the department and a copy of thport  may bring anaction to recover the amounts specified if.68.49
shallbe furnished by the department to each parp shalhave (5)and102.59

anopportunity to rebut such report on further hearing. (6) If an employee or dependent shall, at the time of inury
() The contents of certified reports of investigation, made By the time the employesbr dependergt’right accrues, be under
industrial safety specialists who are employed, contracted, 98 years of age, the limitations of time within which the employee
otherwisesecured by thelepartment and available for cross—r dependent may file application or procesier this chapter
examination,served upon the parties 15 days prior to hearing.they would otherwise sooner expire, shall be extendedéo
shall constitute prima facie evidenes to matter contained inyearafter the employee or dependent attains the age of 18 years.
thosereports. A report described in this paragraph that is adm'tﬁ\‘/?,dwithin any part of the lastear of any such period of limitation,
or received into evidence by the department constitutes '_substgﬁempbye& the employa@epersonal representative, or susviv
tial evidence under 402.23 (6)as to the matter contained in thqng dependent be insane or on active duty in the armed forces of
report. the United States such period of limitatishall be extended to 2

(2) If the department shall have reason to believe that the ppyarsafter the date that the limitatiovould otherwise expire. The
ment of compensation has not been made, it may on its owrovision hereof with respect to persons active duty in the
motion give notice to the parties, in the manner provided for thgmedforces of the United States shall apply onlyere no appli
serviceof an application, of #ime and place when a hearing willcablefederal statute is in fefct.
be held for the purpose of determining the facts. Such notice shall(7) (@) Except as provided in paib), in a claim under s.

containa statement of the mattertie considered. Thereafter all; 0 44(2) and(3), testimony or certified reports of expert wit
other provisions governing proceedings on application Shfﬁbsse@n loss of earning capacity may be received in evidence

attachinsofar as the sanmaay be applicable. When the departynqconsidered with all other evidence to decide oaraployees
mentschedules a heariman its own motion, the department doe%ﬁtualloss of earning capacity
t

not b_ecome a party in interest and is not required to appear at ?b) Except as provided in péc), the department shall exclude

hearing. . . . from evidence testimony or certified reports from expert wit
(2m) Any party including the department, may requireé anyesseqinder par(a) offered by the partyhat raises the issue of

personto produce books, papers and records at the hearing-by pelg ¢ earning capacity if that party failedriotify the department

sonalservice of a subpoena upon the person along with a tenggfne other : ;
) . h parties of interest, at least 60 days before the date of
of witness fees as provided in 844.67and885.06 Exceptas ihq hearing, of the party’intent to provide the testimony or

. A . t
providedin sub.(2s), the subpoena shall be on a form provided ; ;
the department and shall give the name and address pht br\%portsand of the names of the expert witnesses involved. Except

X asprovided in par(c), the department shall exclude from evidence

requestinghe subpoena. _ testimonyor certified reports fronexpert witnesses under pé)

(2s) A partys attorney of record may issue a subpoena #feredby a party of interest in response to the party that raises the
compelthe attendance of a witness or fileduction of evidence. jssueof loss of earning capacity if the respondpagty failed to
A subpoena issued by an attorney must be in substantially Haify the department and the other parties of interest, at46ast
sameform as provided in $05.07 (4)and must be servedthe  gayshefore the date of the hearing, of the pariytent to provide
mannerprovided in s805.07 (5) The attorney shall, at thiene  thetestimony or reports and of the nameshef expert witnesses
of issuance, send a copy of the subpoena to the appeal tribungd@sved.

otherrepresentative dhe department responsible for conducting (¢) Notwithstanding theoticedeadlines provided in pdb),

the proceeding. , _ the department may receive in evidence testimony or certified

(3) Any person who shall willfully andinlawfully fail or  reportsfrom expert witnesses under p@) when the applicable
neglectto appear or to testify do produce books, papers andoticedeadline under pab) is not met if good cause is shown for
recordsas required, shall be fined not less than i$@5more than pe delay in providing the notice required under. giarand if no
$100, or imprisoned in the county jail not longer than 30 dayPartyis prejudiced by the delay

Eachday such person shall so refuse or neglect shall constitu

separateffense. ) o . employeeshall file with the department and serve on all parties at
(4) Exceptas provided in this subsection and82.555 (12) |east15 days before the date of the hearing an itemized statement
(b), the right of an employee, the employeiggal representative, of || medical expenses and incidental compensation under s.
or a dependent to proceed under th!s_sectlon shall not extqi@ 42claimed by the injured employee. The itemistatement
beyond12 years after the date of the injury or deatlafter the gna include, if applicable, information relating to any travel
date thatompensation, other than treatment or burial eXpensggnensedncurred by the injured employee in obtaining treatment
waslast paid, or would have been last payabie advancement j,c1yding the injuredemployees destination, number of trips,
weremade, whichever date is latest. In tase of occupational yondtrip mileage and meal and lodging expenses. The depart
diseasea traumatic injury resulting in the loss or total impairmenf,ant may notadmit into evidence any information relating to
of a hand or any part of the rest of the arm proximal to the h%‘idical expenses and incidental compensation und#0z.42
or of a foot or any part of the rest the leg proximal to the 00t, ¢jaimedby an injured employee if the injuretdnployee failed to
any loss of vision, or any permanent brain injuby:a traumatic fje with the department and serve on all parties at least 15 days
injury causing the need for an artificial spinal disc or a total er Pgjeforethe date of the hearing an itemized statement of the medical
tial knee or hip replacement, there shall be no statute of {imi penses and incidental compensation undeédz42claimed by

tions,l 3?<°ept tt;)at beneﬁtsd or treatment expeﬂsedfor arf1 O€CURRk injured employeeynless the department is satisfied that there
tional disease becoming due 12 years after the date of injury;Oq4 cause for the failure to file and serve the itemized- state
deathor last payment of compensation shall be paid from the wqic ¢

injury supplemental benefit fund unded82.65and in the man i, 1971 ¢. 1481971 . 21%.5, 1973 ¢. 150282 Sup. Ct. Ordel67 Wis.

nerprovided in s102.66and benefits or treatment expense for 21585 774 (1975)1975 c.147ss.20, 54; 1975 c. 199200, 1977 c. 29195, 273

e588) Unless otherwise agreed to by all parties, an injured
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%gggc §§81 éggl Céggég égfillg 3-131785521%)%% 1?88ll 59232%281 5731911751 29191'7 (bg) 1. If the department finds under @) that an insureor

a. a. 64 ) ) a. a a. " b s .

a.38, 191, 237, 1999 a. 92001 a. 372003 a. 1442005 a. 1722007 a. 185 self-insurecemployer is liable under this chapfer any health
Cross Refeence: See also ctDWD 80, Wis. adm. code. servicesprovided to an injured employee by a health service pro
A plaintiff-employer was not deprived of any substantial due process rights by Wigler, but that the reasonableness of the feegethby the health

department'sefusal to invoke its rule requiring inspection of the opposing partiegerviceprovider isin dispute the department may include in its

medicalreports when the plaintihad ample notice of the naturéthe employes’ L

claim. Theodore Fleisndnc. v DILHR, 65 Ws. 2d 317222 N.wad 600(1974). Orderunder par(b) adetermination as to the reasonableness of the
Underthe facts of the casa refusal to grant an emplojerequest for adjournment fee or the department may notifgr direct the insurer or self-

wasa denial of due process. Bituminous Casualtyw@ILHR, 97 Wis. 2d 730295  insured employer to notifythe health service provider under s.

N.W.2d 183(Ct. App. 1980). S
Sub.(1) (d) does not create a presumption that evidence presented by phgting 102.16(2) (b)that the reasonableness of the fee is in dispute. The

siciansis correct. The statute enforces the idea that LIRC determines the weighfigpartmentshall d_eny payment of a he_alth service fee that the
ae V%l\fjn? Eﬁé(c(i:lcaﬂ\ WItnlegssg)séACZO&rgdﬂ\M. Carmel School197 Ws. 2d 60539  departmentietermines undehis subdivision to be unreasonable.
W t. App. - ; ;i I
LIRC’s authority under sub. (1) (a) to control its calendar and manage its inter%’ll Insurer O!’ self msured. employer and a health. S.e.pmder
affairs necessarily implies the power to deny an applisanttion to withdraw an  thatare parties to a fee dispute under this subdivision are bound
applicationfor hearing. An appellargtfailure to appear at a hearing after a motiorhy the departmem’determinatiomnder this subdivision on the
to withdraw theapplication was denied was grounds for entry of a default judgme, ; ; : ;
under s. 102.18 (1) (a). BaldwinbiRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. asonablenesn‘ thedlquted fee, unless that determination is set
1999),98-3090 aside,reversed, or modified by the department under &)kor

In the absence déstimony in conflict with a claimaistmedical experts, LIRC by the commission under sufd) or (4) or is set aside on judicial
mayreject the expert evidence if there is countervailing testimony raising legitim view under s102.23
doubt about the employaahjury. Kowalchuk vLIRC, 2000 WI App 85234 Ws. ewunader s '

Zdltz\?v?;ssieoagbzvazbdlelfif E?I{éltgionclude that the statute of limitations under sub 2. Ifthe department findsnder par(b) that an employer or
for death benefits begins to run at the time of death, rather than the tinjerpf .lhgurancmarr_ler is liable under this chapter_ for any_treatment pro
InternationalPaper Co. MLIRC, 2001 WI App 248248 Ws. 2d 348635 N.w2d ~ videdto an injured employee bytealth service providebut that
823 01-0126 ] ) _ the necessity of the treatment is in dispute, the department may
le’éeggéir('ggjéggo"ew““der Wsconsins workefs compensation act.overs. 68 jnclydein its order under pafb) a determination as to the neces

' sity of the treatment or the department may nptfydirectthe
102.175 Apportionment of liability . (1) If it is established €Mployeror insurance carrier taotify, the health service provider
at the hearing that 2 or more accidental injuries, for each of whighders. 102.16 (2m) (brhat the necessity of the treatment is in
aparty to the proceedings is liable under this chaptare each o:‘sf)r:fth Beer‘:?rergetc‘fégn'Pc;ngnu.nnqegg'z ;Utl’g'\gse'ogggr?rﬁgﬁfs'ty
contributedto a physical or mental conditidar which benefits ot tp VIC h btl 'Juth mp yf '  ealected
would be otherwise due, liability for such benefits shall be appcg'ay' utis not required to, obtain the opinion of an expert selecte
tioned according to th@roof of the relative contribution to dis PY the department who is qualified as provided ib02.16 (2m)
ability resulting from the injury (c). The standards promulgatedder s102.16 (2m) (gshall be

(2) If after a hearing or a prehearing conference the depi%pliedbyan expert in renderiran opinion as to, and in determin

. e . . necessity of treatment under this subdivision. In cases in
mentdetermines that an injured employee is entitled to compensg”
tion but that there remains in dispute only igsue of which of 2 ich no standards promulgated undet@.16 (2m) (ghpply

or more parties is liable for that compensation, the departm gdepartment shall find the facts regardmgessity of reat

nt. The department shall deny payment for any treatment that
department determines under this subdivision to be unneces
ary. An insurer or self-insured employer and a health service
ﬁgviderthat are parties to a dispute under this subdivieiar

t

may order one or more parties to pay compensation in an amo

time and manner as determined by the department. If the dep

mentlater determines that another party is liabledompensa

tion, the department shall order that other party to reimburse

partythat was ordered to pay compensation under this subsec
History: 1979 c. 2781993 a. 81

necessity of treatment ab®und by the departmestteter
minationunder this subdivision otne necessity of the disputed
treatmentunless that determinationdst aside, reversed, or mod
102.18 Findings, orders and awards. (1) (a) All parties ified by the department under s8) or by the commission under
shallbe aforded opportunity for full, fajrpublic hearing after rea SUb-(3) or (4) or is set aside on judicial review undef82.23
sonablenotice, but disposition of application may be méage 3. If the department finds under pin) that an insurer or self-
compromisestipulation, agreement, or default without hearinginsuredemployer is liablainder this chapter for the cost of a-pre

(b) Within 90 days after the final hearing and close of tﬁgzr_lp_tlondrug dispensed underl92.425 (2¥or outpatient usby
record,the department shall make and file its findings upon tﬁ’ﬁ injured employee, but that the reasonableness of the amount
ultimate facts involved in the controversgnd its orderwhich ~chargedfor that prescription drug is in dispute, the department
shall state its determination as to the rights of the parties. Pendiigyinclude in its order under pgb) a determination as to the fea
the final determination of any controversy before it, the depagonableness of the prescription drug gear the department may
ment may in its discretion after any hearing make interlocutoR@tify, or direct the insurer or self-insured emplotgenotify, the
findings, orders, and awards, which may be enforced in the sa rmacisor practitioner dispensing the prescription drug L_anler
manneras finalawards. The department may include in any-inte$- 102.425 (4m) (bxhat the reasonableness of the prescription
locutory or final award or order an order directing raployer drugchage isin dispute. The department shall deny payment of
or insurer to pay for any future treatment that rhaynecessary to & prescription drug chge that thedepartment determines under
cure and relieve the employee from thie@s of the injury If the this subdivision to be un_reasonabl_e_. An insurer or s_elf—lnsure_d
departmenfinds that theemployer or insurer has not paid anyemployerand a pharmacist or practitioner that are parties to-a dis
amountthat the employer dnsurer was directed to pay in anyPuteunder this subdivision over the reasonablenéssprescrip
interlocutoryorder or award and that the nonpayment was not#@n drug chage are bound by the departmsntletermination
goodfaith, thedepartment may include in its final award a penalynderpar (b) on the reasonableness of the disputed prescription
not exceeding 25% of each amount that was not paid as direc@&#d chage, unless that determination is set aside, reversed, or
Whenthereis a finding that the employee is in factfetihg from modified by the department under si§B) or by thecommission
an occupational disease caused by the employment of #federsub.(3) or (4) or is set asiden judicial review under s.
employeragainst whom the application is filed, a final award disl02.23
missingthe application upon the ground that the applicant has suf (bp) If the department determines that the employer or-insur
fered no disability from the disease shall not bar any claim tlacecarrier suspended, terminated, or failed to make payroents
employeemay thereafter have for disabilisustained after the failed to report an injury as a result of malice or bad faith, the
dateof the award. departmentnay include a penaliyp an award to an employee for
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eachevent or occurrence of malice or Hadth. This penalty is taking of additional evidence.This action shall be based on a
the exclusive remedy against an employer or insurance ctorierreview of the evidence submitted.

malice or badfait_h. If this penalty is imposed for an event or (4) (a) Unless the liability under £02.35 (3) 102.43 (5)
occ;u.rrence:)f malice omad faith that causes a payment that is du®2.49 102.57 102.58 102.59 102.600r 102.61is specifically
aninjured employee to be delayed in violation df@2.22 (1)or  mentionedthe orderfindings or award are deemed not teef
overdue|r] violation of s628.46 (1) the department may not alsosuych liability

order an increased payment underd2.22(1) or the payment of (b) Within 28 days after a decision of the commissiamasled

interestunder $.628.46 (1). The department may award ang the|ast-known address of each party in interest, the commis

amountthat it considers just, not to exceed the lesser of 260 pglyn may on its own motion, set aside the decision for further con
centof total compensation due or $30,000 for each event or-ocCiitjeration.

renceof malice or bad faith. The department may assess the pen
alty against the employethe insurance carrier twoth. Neither
the employer nor the insurance carrier is liatweeimburse the
otherfor the penalty amount. Thiepartment mayy rule, define
actionswhich demonstrate malice or bad faith.

(bw) If an insurera self-insured employer,df applicable, the ' e :
uninsuredemployers fund pays compensation to an emplayee walrd Affirm, reverse omodify, in whole or in part, the order or
excesf its liability and another insurer is liable for all or part of o .
the excess payment, the department may order the insurer or self-2- Reinstate the previous order or award.
insuredemployer that is liable to reimburse the insurer or self- 3. Remand the case to the department for further proceedings.
insuredemployer that made the excess paymerit applicable, (d) While a petition for review by the commission is pending
the uninsured employers fund. or after entry of an ordesr award by the commission but before

(c) If 2 or more examiners have conductddranal hearing on commencementf an action for judicial reviewr expiration of
aclaim and are unable to agree on the order or award to be isstie@period in which to commence an action for judicial revite
the decision shall be the decision of the majorifithe examiners commissionshall remand any compromise presenteit to the
areequally divided on the decision, the department may appofigpartment foconsideratiorand approval or rejection pursuant
an additional examiner who shattview the record and consultto s.102.16 (1) Presentation of a compromise does rfecathe
with the other examiners concerning their personal impressiongeriodin which to commence an action for judicial review
the credibility of the evidence. Findings of fact and an order or (5) If it shall appear tthe department that a mistake may have
awardmay then be issued by a majority of the examiners. beenmade as t@ause of injury in the findings, order or award

(d) Any award which falls within a rang# 5% of the highest upon an alleged injurybased on accident, when in fact the
or lowest estimate of permanent partiaability made by a prac employeewas sufering from an occupational disease, the depart
titioner which is in evidence is presumed to be a reasonable aw&igntmay upon its own motion, with or without hearingthin
providedit is not higher than the highest or lower than the lowe3tyears from the date of such findings, order or award, set aside
estimatein evidence. suchfindings, order or award, or the department may take such

(e) Except as provided in $02.21 if the departmenorders actionupon application made within such 3 yeartiereafterand

aparty to pay an award of compensation, the party shall pay r opportunity for hearing, the department midyn fact the

; ; loyeds sufering from disease arising out of tamployment,
awardno later than 21 days after the date on which the ésde p N . . '
mailedto the last-known address of the partgless the party make new findings and award, or it may reinstate the previous

files a petition for review under su{8). This paragraph applies findings, order or avyard. .

to all awards of compensation ordered by the department, whethef6) In case of disease arising out of the employment, the

the award results from a hearing, the default of a partg com  deépartmenimay from time to time review its findings, ordar

promiseor stipulation confirmed by the department. award,and make new findings, order or award, based on the facts
o . regardingdisability or otherwise as they may then appektis

ex 6(5%irjer;esaie;zrggggésse?sllt:z\égra;mg'gg%ggi'stsustteff;gznssubsectiorshall not dfect the application of the limitation in s.

to assist in the édctive administration of this chaptefThese 1?—12is.t:1-)r7y(:4}971 c. 1481973 c. 1501975 ¢. 1471977 c. 29195 1979 c. 89278,

examinersshall be attorneys and may be designated as administig 1981 ¢. 921983 a. 981985 a. 831987 a. 1791989 a. 641997 a. 381999

tive law judges. These examiners may make findings and ord@r$4 2001 a. 372003 a. 1442005 a. 1722007 a. 185

andapprove, revieyset aside, modify or confirm stipulations of 0 SEERClE o0 20, CT B S L o it s abso
settlementor compromises of claims for compensation. lute discretion to réopen final orders on the basis of mistake or newly discovered evi

(3) A party in interest may petition tlewmmission for review dencewithin a period of one year from the date of such order where this is found to
. oy . . bejust. It is intended that the commission have authtwitrant or deny compensa
of an examines decision awarding or denying compensation g including the right to increase or to decrease benefits previously awéBiled.

the department or commission receives the petition within 21 day@-A]
afterthe department mailed a copy of the examjnﬁ;ndings and Interlocutoryorders issued by the department in wokenmpensation cases are

orderto the partys last-known address. The commission shdlpes judicata. \&sch vDILHR, 46 Wis. 2d 504175 N.W2d 201(1970).
Whenthe department reverses an exanigéindings and makes independent

dismissa petition which is not timely filed unless tpetitioner findings, the latter should be accompanied by a memorandum opinion indinating
showsprobable goodause that the reason for failure to timely fil@nly prior consultation with the examiner and review of the record, but a statement

s e ‘e i ithin Or statements of the reasons for reachingfaréifit result or conclusion, particularly
wasbeyond the petition& control. If no petition is filed within henthe credibility ofwitnesses is involved. rdhsamerica Insurance CoDILHR,

21 days from the date that a copy of the findings or order of t is. 2d 272195 N.W2d 656(1972).
examineris mailed to the last-known address of the parties inThe department could properly find no permanent disability in the case of a suc

i indi i i sfulfusion of vertebrae and still retain jurisdiction to determine future disability
mt.ereSt’the fmdmgs o_r_order shall be C.OnSIde.re.d final u_nless W Fendoctors testified that there might be futurkeetfs. \érnon County vDILHR,
aside,reversed omodified by the examiner within that time. Ifeowis. 2d 736211 N.w2d 441(1973).

thefindings or ordeare set aside by the examiner the status shalin a case involving conflicting testimony in which thepartment reverses an

be the same as prior to the findirlg&)rder set aside. If the find examiner’sfindings, fundamental fairness requires a separate statement by the
. - P - artmenexplaining why it reached its decision, as well as specifically setting forth
ingsor order are reversed or modified by the examiner the time ﬁs&e record its consultafion with the examiner wétspect to impressions or conclu
filing a petition commences with the date that notice of reversahsin regard to the credibility of witnesseSimonton vDILHR, 62 Wis. 2d 1.2,

or modification is mailed to the last—known address of the partigkN-W.2d 302(1974).

- oo S ; Sub.(5) is inapplicable if at the original hearing the examiner considered the possi
in interest. The commission shall eithéfiraf, reverse, set aside bility of both accidental injury and injury caused by occupational diseasteaiet!

or modify the findings oorder in whole or in part, or direct thetheapplicant benefits. Murphy DILHR; 63 Ws. 2d 248217 N.W2d 370(1974).

(c) On its own motionfor reasons it deems §afent, the cormn
missionmay set aside any final order or award of the commission
or examiner within one year after the date of dinder or award,
upongrounds of mistake arewly discovered evidence, and, after
further consideration, do any of the following:
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An award will be dfrmed if it is supported by any credible evidence. When thergonal disease claim, or on the law applicablé® occupational disease claim, either
areinconsistencies or conflicts in medical testimanis for the department amsbt  during the hearing or in its brief to the commission. As such the employer was denied
the courts to reconcile inconsistencieBheodore Fleisngeinc. v DILHR, 65 Ws.  both due process and a “fair hearing” under sul{ajl)\aste Management Incorpo
2d 317,222 N.W2d 600(1974). ratedv. Labor and Industry Review Commission, 2008 WI App 50, _is. ¥d__

Theauthority granted under sub. (3) to modify the findings of a hearing examing? N.W.2d 782 07-2405
doesnot extend to the making of findings and an order on an alternative basis -of liabil
ity neither tried by the parties nor ruled on by the examiidrenanother basis of 102.19 Alien dependents; payments through consular

liability is applicable, the examirierfindings must be set aside and an order directing ¢¢: P
thetaking of additional testimony entered, directing the examiner to make new fir&lﬁlcers' In case a deceased employee, for whose Injury or death

ingsas to the substituted basis. Joseph Schlitz Brewing.@iLKR, 67 Wis. 2d  compensations payable, leaves surviving alien dependents-resid
185, 226 N.W2d 492(1975). ing outside of theéJnited States, the duly accredited consulfir of

Thedismissal of an application that wasither based upon a stipulation or eom i it
promisenor entered after a hearing was void. The original application was vaﬁ‘ rof the country of which such dependents are citizens or such

thoughmade many years earlieKohler Co. vDILHR, 81 Ws. 2d 1, 259 N.w2d  officer’s designated representative residing within the state shall,
695 (1977). exceptas otherwise determined by the departmenthdsole rep

The department is not required to make specific findings as to a defense to-a Wpgsantativeof the deceased employaed dependents in all mat
er’s claim, but it is better practice to either make findings or state why none w

made. Universal Foundry Co. DILHR. 82 Ws. 2d 479263N W.2d 172(1978).  1€Tspertainingto their claims for compensation. The receipt by
Commissiorguidelines, formulated as internal standards of credibility in werkersuchofficer or agent of compensation funds and the distribution

compensatiorases, are irrelevant éocourts review of the commissiomfindings.  thereofshall be made only upon order of the departmentpapd

E.F Brewer Co. VDILHR, 82 Ws. 2d 634264 N.W2d 222(1978). _mentto such dicer or agent pursuant to any such order shall be
A general finding by the department implies all facts necessary to support it.

finding not explicitly made may be inferred from other properly made findings arfd P'” diSChage of the benefits or _compensaf[ion._ Such consular
from findings that were not made if there is evidence that would support those fiafficer or such dicer’s representativehall furnish, if required by

ings. Valadzic v Briggs & Stratton Cor@2 Ws. 2d 583286 N.W2d 540(1979). the department, a bond to be approved bydnditioned upon the
Sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corgl20 Ws. 2d 127 ot ;
353N.W.2d 363(Ct. App. 1984). proper application of all moneys received by such person. Before

An employer was penalized for denying a claim that was not “fairly debatabigChbond is dischaed, such consularfafer or representative
undersub. (1) (bp).Kimberly-Clark Corp. vLIRC, 138 Ws. 2d 58405 N.w2d 684  shallfile with the department a verified account of iteens of his
(Ct. App. 1987). or her receipts and disbursements of such compensation. Such

Sub.(4) (c) grants the review commission exclusive authority to set aside findi . : : :
dueto newly discovered evidence. The trial court does not possess that authgﬁé/nsmaromcet or represer]tatlve shall make interim reports to the
epartmenas It may require.

HoppV. LIRC, 146 Ws. 2d 172430 N.W2d 359(Ct. App. 1988).
To show bad faith under sub. (1) (bp) a claimant must show that the employer actedistory: 1977 c. 29

without a reasonablbasis for the delay and with knowledge or a reckless disregard

of thelack of reasonable basis for the del&orth American Mechanical LIRC, 2 ini L .

157 Wis. 2d 801460 N.W2d 835(Ct. App. 1990). 1]9%'195}. Err|1ployees confl?ed m_ms(tjl_tuélong,_ payment
After the commission makes a final orderd the review period has passed, thT bene Its. . n case an emp Oy_ee IS a ju _ge 'nsane_ or [nC{_)mpe

commission’slecision is final for all purposes. KwaterskLiRC, 158 Wss. 2d 112,  tent,or convicted of a felonyand is confined in a public institution

462N.W.2d 534(Ct. App. 1990). o _ _ andhas wholly dependentpon the employee for support a-jper
Sub.(3) does not authorize LIRC to take administrative notice of anyréadew son, whose dependency is determined as if the emmwe

is limited to the record before the heargg@miner Amsoil, Inc. vLIRC, 173 Ws. ! . .
2d 154 496 N.W2d 150(Ct. App. 1992). deceased;ompensation payable during the period of the employ

Thecom{]nission may not reject ia medical opinion absent something in tr|1|e receé@'sconfinement may be paid to the employee anétheloyees

to supportthe rejection; countervailing expert testimony is not required in all cas j i i

Leist'\)/PLIRC, 1&3 Wis. 2d 450515 N.E\JNdeZGB(Ct. App)./ 1994). a ﬁ]eepgendggrtﬁgnstughOT(?grnefgcizggh time and in such amount as
Issuancef adefault order under sub. (1) (a) is discretion&ules of civil proce . p Y p '

dure do not apply to administrative proceedings. Nothing in the law suggests glistory: 1993 a. 492

defaultorder must be issued in the absence of excusable negéebhaiagh vLIRC,

204 Wis. 2d 154554 N.W2d 678(Ct. App. 1996)96-0470 102.20 Judgment on award. If any party presents a certified

The commission may naule on and consider issues on appeal that were Rot Ii%%py of the award to the circuit court for any coyrttye court

gatedandmay not consider evidence not considered by the administrative law ju . . . . .
unlessthe parties are allowed tofef rebuttal evidence. Wght v. LIRC, 210 Wis. all, without notice, rendejudgment in accordance with the

2d 289565 N.W2d 221(Ct. App. 1997)96-1024 award. A judgment rendered under this sectiirall have the

LIRC's authority under s. 102.17 (1) (a) to control its calender and manage its integmeeffect as though rendered in an action tried detkrmined
nal affairs necessarily implies the power to deny an applisanétion to withdraw

anapplication for hearing. An appeliatailure to appear at a hearing after a motiodY the court, and shall, with likefett, be entered in the judgment
to withdraw theapplication was denied was grounds for entry of a default judgmeand lien docket.
undersub. (1) (a). Baldwin.LIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999),  History: 1995 a. 2242001 a. 37

98-3090 “Award” under this section meaas award that has become final under s. 102.18

LIRC's application of sub. (1) (bp) was entitled to great weight deference. Beve ;
Enterprises. LIRC, 2002 W1 App 23250 Wis. 2d 246640 N.W.2d 51801-0970 Y. Warren v Link Farms, Inc123 Ws. 2d 485368 N.W2d 685(Ct. App.1985).

To demonstrate bad faith under sub. (1) (Bplaimant must show the absence of L
areasonable basis for denying benefits and the defeadarawledge or reckless 102.21  Payment of awards by municipalities. Whenever
disregardof the lack of a reasonable basis for denying the claim. BrowlRC, an award is made by the departmemtder this chapter or s.

2003WI1 142,267 Ws. 2d 31671 N.W2d 279 02-1429 P . f
Becausesub. (1) (bp) specifically allows for the imposition of bad faith penaltie; 6.191 1981 stats., against any mun|C|paItt3e person in whose

on an employer for failure to pay benefits, and because s. 102.23 (5) specifick@y/Or it is made shall file a certified copy theredth the munici
directsthe employer to pay benefits pending an appeal when the only issue is gm clerk. Within 20 days thereafteunless an appeal is taken,

will pay benefits, an employer may be subject to bad faith penalties under sub. e
independentrom its insurerwhen it fails to pay benefita accordance with s. 102.23 hclerk shall draw awrder on the mun|C|paI treasurer for the

(5). Bosco VLIRC, 2004 W1 77272 Ws. 2d 586681 N.W2d 157 03-0662 “payment of the award. If upon appeal such awardirsnad in
Sub. (1) (d) does not prohibit determinations in excess of the highest medigghole or in part the order for payment shall be drawn within 10

assessmenh evidence, but rathereates a presumption of reasonableness-for e . .o .
wardsthat fall within the prescribed range. The statute does not state that an avaf’ﬁ/saﬂer a certified copy of such judgment is filed with the proper

outsideof the prescribed range is unreasonable andrtgwohibit DWD from set ~ clerk. If more than one payment is provided for in the award or
ting minimum loss of use percentag®esadministrative rule. Daimler Chrysler v judgment,orders shalbe drawn as the payments become due. No

LIRC, 2007 WI 15299 Wis. 2d 1 727 N.W2d 311, 05-0544 . " . . e
Sub.(1) (bp)does not govern the conduct of the department or its agent and d§ tuterelatmg to the fllmg O.f claims ag?"!’Stv. .and the aUdmng’

not impose any penalty on the department or its agent for bad faith conduc@owing and payment of claims by municipalities shall agply

administeringhe uninsured employers fund. Sub. (1) (bp) constitutes the exclustige payment of an award or judgment under this section.

remedyfor the bad faitttonduct of an employer or an insurance cariacause sub. History: 1983 a. 19%.6.

(1) (bp) does not apply to the departmerstgent, it does not provide an exclusive ’ ’ o

remedyfor the agens bad faith. Moreoves. 102.81 (1) (a) exempts the departmen .

andits agent from paying an employee the statutory penalties and interest impoi&?-zz Penalty for delayed payments; interest. @i

onan employer or an insurance carrier for their misdeeds, but nothing in s. 102)8& employer or his or her insurer inexcusabiglays in making

(1) (a) exempts the department or its agent from liability for its bad faith conduc . ; i
processingclaims. Aslakson.\vGallagher Bassett Services, Inc. 2007 WI 3% ttﬁeﬂrSt payment thatis due an 'njured employee for more than 30

Wis. 2d 92 729 N.w2d 712 04-2588 daysafter the day on which the employee leaves work as a result
Because the parties explicitly stated the only claim against the employer wasdéran injury and if the amount due is $500 or more péagments
accidentalinjury, the employer could not “know the chas or claims” against it : ; ; 0
includedanoccupational disease claim. It never had an opportunity to be heard%ﬁto which th,e delay 'S found ,Shﬁé 'ncreased,by 104)' If the
“the probative force of the evidence adduced by both sides” as applied to the-occ@f@ployeror his or her insurer inexcusably deldysnaking the
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first payment that is due an injured employee for more than th& summons and complaint as there are defendants, and the com
daysafter the day on which the employee leaves work as a resnissionshall mail one copy to each other defendant.

of an injury the payments as to which tielay is found may be  (c) Except as provided in p&m), the commission shall serve
increased by 10%. If the employer or his or her insurer inexcigg answer within 20 days after the service of the complaint, and,
ably delays for any length of time in making any othayment within thelike time, the adverse party may serve an answer to the
thatis due an injured employee, the payments as to which #mplaint,which answer mayby way ofcounterclaim or cross
delayis found may be increased by 10%Vhere the delay is complaint,ask for the review ahe order or award referred to in
chargeableo the employer and not the insurer s102.62shall  the complaint, with the sameffect as if the party had commenced
apply andthe relative liability of the parties shall be fixed and disg separate action for the review thereof.

chargedas therein provided. The department may also order the(cm) If an adverse party to the proceeding brought under par

employer or insurance carrier to reimburseeigployee for any 4) s an insurance compartte insurance company may serve an
financechages, collection chges or intereswhich the employee gngyerto the complaint within 45 days after the service of the
paidas a result of the inexcusable delay by the employer or NS mplaint.

ancecarrier _—
(d) The commission shall make return to the court of all docu

(2) If the sum ordered by the department to be paid ipaidt entsand papers on file in the magtafl testimony that has been
whendue, that sum shall bear interest at the rate of 10% per Yedken and the commissios’ordey findings, and award. Such
The state isliable for such interest on awards issued against’ﬂ% ' : y

- Vet X returnof the commission when filed in thudfice of the clerk of
underthis chapterThe department has jurisdiction to issue awatgla circuit court shall. with the papers specified in869.15

for payment ofuch interest at any time within one year of the dﬁ%nstitutea judgment roll in the action; and it shall not be neces

of its order or upon appeal after final court determination. Suclyry 1o have a transcript approved. The action may thereupon be
interestbecomes due from the date the examierder becomes broughton for hearing before the court upon the record by any

final or frgm the.date of a decision the labor and industry review partyon 10 days' notice to the other: subject, howgiethe pre

commissionwhichever is later o visionsof law for a change of the place of trial or the calling in of
(3)_ If upon petition for review the commissiorfiahs an  anotherjudge.

examiner’sorder interest at the rate of 7% per yearthe amount (e) Upon such hearing, the court may confirm or set aside such

orderedby theexaminer shall be due for the period beginning o§yqer or award; and any judgment which may theretofore have
the 21st day after the date of the examisarder and ending on peenrendered thereon; but the same shall basiele only upon
the date paid under the commiss®decision. If upon petition for the following grounds:

judicial review under s102.23the court dfrms the commissios’ o . : :
decision,interest at the rate of 7% per year on the amount ordererg 1. That the commission acted without or in excses pow
by the examiner shall be due up to the date of the commission™"

decision,and thereafter interest shall be computed under2)b. 2. That the order or award was procured by fraud.
History: 1977 c. 1951979 c. 10s.60 (13) 1979 c. 2781981 c. 921983 a. 98 3. That the findings of fact by the commission do not support
1985a. 831993 a. 81 the order or award.

Thedepartment can assess the penalty for inexcusable delay in making payment . . .
prior to the entry of an ordefThe question of inexcusable delay is one of law and the i2) Uponthe trial of any such action the court shall disregard

courtsare not bound by the departmentinding as to it. Milwaukee County v any irregularity orerror of the commission or the department

DILHR, 48 Ws. 2d 392180 N.W2d 513(1970). unlessitis made to dirmatively appeathat the plaintffwas dam
Thepenalty under sub. (1) does not bar an action for bad faith for failure to pa‘c‘laedthereby Y app P

claim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.W2d ) ]

228%13,79)- fcation of sub. (1) itled t  weiaht def B (3) The record in any case shall be transmitted to the depart
S application or sub. was entitiea to great weig ererence. eve G H : :

Enterprises. LIRC, 2002 W1 App 23250 Ws. 2d 246640N.W.2d 518 01-0970 Mentwithin 5 days after expiration of the time for appeal from the

orderor judgment of the court, unless appeal shall be takem

102.23 Judicial review. (1) (a) The findings of fact made Suchorder or judgment.

by the commission acting within its powers shall, in the absence(4) Wheneveran award is made against the state the attorney
of fraud, be conclusive. The order or awgrdnting or denying generalmay bring an action for review thereof in the same manner
compensationeither interlocutory or final, whether judgment hagndupon the same grounds as are provided by($\b.
beenrendered on it or nots subject to review only as provided (5) Whenan action for review involves only the question of
in this section and not under @27 or s.801.02 Within 30 days liability as between the employer and onenore insurance com
afterthe date ofn order or award made by the commission eithpaniesor as between several insurance companies, a party that has
originally or after the filing of a petitiofor review with the depart beenordered bythe department, the commission, or a court to pay
mentunder s102.18any party aggrieved thereby may by servingompensationis not relieved from paying compensation as
a complaint as provided in pdb) and filing the summons and ordered.

complaintwith the clerk of the circuit coutommence, in circuit (g) |f the commissios order or award depends on any fact
court,an actioragainst the commission for the review of the ordgpynd by the commission, the court shall not substitute its-judg
or award, in which action the adverse party shall also be madg @ntfor that of the commission as to the weight or credibility of
defendant.If the circuit court is satisfied that a party in interest hage evidence on any finding of fact. The commay howevey set
beenprejudicedoecause of an exceptional delay in the receipt gkjgethe commissiors order or award and remand the caghdo
acopy of anyfinding or orderit may extend the time in which an¢ommissionif the commissiors orderor award depends on any
actionmay be commenced by an additional 30 day® proceed materialand controverted finding of fathat is not supported by
ings shall be in the circuit court of the county where the pldintitredibleand substantial evidence.

residesexcept that if the plainfifs a state agengyhe proceed  history: 1973 c. 1501975 ¢. 199Sup. Ct. Order73 Ws. 2d xxxi (1976)1977
ingsshall be in the circuit court of the county where the defendangg 1977 c. 18%s.59, 135 1977 c. 195272, 447, Sup. Ct. Orde83 Ws. 2d xiii

resides. The proceedings may be brought in any circuit court if %%718‘,3513977 3&5@? 119782142-239&252 1983 a. 98122, 538 1985 a. 831997 a. 187

partiesstipulate and that court agrees. Judicial Council Committee’s Note, 1976The procedure for initiating a petition
(b) In such an action a complaint shall be served with forjudicial review under ch. 102 is governed by the provisions of s. 102.23 rather than
. . f tiati | acti .801.02. [R i .1
authentlcated:opy of the summons. The complalnt need not I:E}é‘-:%p;]ovmons or initiating a civil action under s. 801.02. [Re Ordectfe Jan. 1,
verified, but shall state the grounds upon which a review is soughtrhe fact that a party appealing from a DILHR order as to unemployment com

Serviceupon a commissioner or agent authorized byctimamis  pensatioriabeled his petition “unde27.15” [now 227.52], is immaterial since the
; : B : «cjrcuit court had subject matter jurisdiction. An answer by the department that s.
sionto accept service constitutes complete service on all part'%.ls[now 227.52] gave no jurisdiction amounted to an appearance, and the depart

butthere shall be left with the person so served as many copiesm@itcould not later claim that the court had no personal jurisdiction because the
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appellantiad not served summons and complaint. LeeDILHR, 49 Ws. 2d 491 awardmay appeal therefrom within the time period specified

182N.W.2d 245(1971). : - L L
A finding of fact, whether ultimate or evidentiaiy still in itsessential nature a $.808.04 (1) A trial court shall not require the commission or any

fact, whereas @onciusion of law accepts those facts, and by judicial reasoning resi@rty to the action to execute, serve or file an undertakivaer
from the application of rules or concepts of law to those facts whether undisputegc808.070r to serve, or secure approval of, a transcript of the notes

not. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973). ng the stenographic reporter or the tape of the recording machine.

A challenge to the constitutionality sdib. (1) was not sustained since it is manife ! . d d hi b . if 2 iud
from the statute that the legislature intended to have the department be the real g State is a party aggrieved under this subsection if a judgment

in interest and not a mere nominal partyjunter v DILHR, 64 Ws. 2d 97218  |s entered upon the review confirming any order or award against
N.W.2d314(1974). it. At any time before the case is set down for hearing in the court

Whenthe claimant timely appealed an adverse wéskesmpensation decision in .
goodfaith, but erroneously captioned the appeal, the trial court abused its discre@cfn‘"’lppeaIS or the Supreme court, the parties may havedbrd

by dismissing the actionCruz v DILHR, 81 Ws. 2d 442260 N.Ww2d 692(1978). remandedy the court tdhe department in the same manner and
An em_PlO}gr ;Nhose tt{nerp]ployme?t C(;)_mpiensatign i(ijcd_Sllnm a@fected ﬁypthe for the same purposes as provided for remanding from the circuit
commission'sdetermination has no standing to seek judicial reviearnwe er
sonnelAssociates WDILHR, 92 Wis. 2d 53284 N.W2d 706(Ct. App. 1979). courtto the department under2.24 (2) .
An agencys mixed conclusions of law and findingsfatt may be analyzed by~ (2) It shall be the duty ate clerk of any court rendering a

using2 methods: 1) the analytical method of separating law from fact; or @jate decisionaffecting an award of the commission to promptly fur
cal or policymethod that avoids law and fact labels and searches for a rational basis

for theagencys decision. United 'y of Greater Milwaukee DILHR, 105 Ws. 2d ~ NiShthe commission with a copy of such decision withoutggar
447,313 N.W2d 858(Ct. App. 1981). History: 1971 c. 148Sup. Ct. Orde67 Wis. 2d 585774 (1975)1977 c. 29187,
A failure to properly serve the commissjaursuant to sub. (1) (b) results in a juris 195 418 1979 c. 2781983 a. 219
dictionaldefect rather than a mere technical er@omez vLIRC, 153 Ws. 2d 686 Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline
451N.W.2d 475(Ct. App. 1989). of 30 days after service of notice of entry of judgment or award by the standard time
Discretionaryreversal is not applicable to judicial review of LIRC orders under cigpecifiedin s. 808.04 (1), stats., for greater uniformifjhe subsection is further
102. There isno power to reopen a matter that has been fully determined under @mendedo eliminate the superfluous provisions for calendaring and hearing the

102. Kwaterski v LIRC, 158 Ws. 2d 112, 462 N.W2d 534(Ct. App. 1990). appeal. [Bill 151-§]

Whois an “adverse party” under sub. (1) (ajicussed. Brandt kIRC, 166 Ws. A court order setting aside an administrativéer and remanding the case to the
2d 623 480 N.W2d 673(1992), Miller Brewing Co. \LIRC, 173 Ws. 2d 700495  administrative agency disposed of the entire matter in litigation andppezmlable
N.W.2d 660(1993). asof right. Bearns MDILHR, 102 Ws. 2d 70 306 N.W2d 22(1981).

A LIRC decision is to be upheld unless it directly contravenes the wordsstéthe
ute, is clearly contrary to legislative intent, or is otherwise without a rational basi
WisconsinElectric Power Co. MLIRC. 226 Ws. 2d 778595 N.W2d 23(1999),  102:26 Fees and costs. (1) No fees may be chged bythe
97-2747 clerk of any circuit court forthe performance of any service

An appeal under s. 102.16 (2m) (e) of a department determination may be se| i i i
undersub. (1) (b) orthe department or the commission. McDonougbepartment f@&uwedby thISChapte'rexcept for the entry of JUdgments and-cer

of Workforce Developmeng27 Ws. 2d 271595 N.w2d 686(1999),07-3711  tified transcripts of judgments. In proceedings to review an order
Unders. 102.23 (1) (a), judicial review available only from an order or award or award, costs as between the parties shall be in the discretion of

granting ordenyingcompensation. Judicial review by common law certiorari waj i icgi
notavailable for a claim that LIRC failed to act within the statutory time Iimitationgﬂe court, but no costs may be taxed against the commission.

undersub. (4), which would be subject to judicial review of any subsequentarder  (2) Unlesspreviously authorized by the department,fee

awardgranting or denying compensation in that casiela. LIRC, 2002 WI 72, ; ;
253Wio. 20 426645 N.W2d 870 003548 may be chaged or received for the enforcement or collection of

The plaintiff complied with the requirement of sub. (1) that every adverse party 8y claim for compensation, nor may any contract for that
madea defendant by naming the defendsutisurer in the caption of the summonsenforcementr collection be enforceable when that ieelusive
and complaint, which were timely filed and served even thougimsieer was not ' :
mentionedn the complaing body Selaiden vColumbia Hospital, 2002 WI App 99, of fa” taxablte) att?lmet_y fees pa'g ogoagreed tto Pteh pald for ;[hatt
253Wis. 2d 553644 N.W2d 690 01-2046 ‘ ) enforcemenor collection, exceeds percent o e amount a
appoai b cale O Tiiry Gelente i GCupaonal disease cade whert he eroyerich that claim is compromised or of the amountarded,
liability is not disputedn appeal and the only question is who will pay benefit@dJ_Udgedpr _coIIectgd, except that sases of admitted “ab_”'ty n
Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662 which there is no dispute as the amount of compensation due

Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith penal i i i H
tieson an employer for failure to pay benefits and because sub. (5) specifically direhcpsd in which no hearing or appeal is necesstry fee chaed
theemployer to pay benefits pending an appeal when the only issue is who will PEYAY NOt exceed :_I-O percent, but notto exceed $250, of the amount
_btijneflt&d an ;mpl_?y_er may bﬁ SU_?er_CIt tto bad ft?lth rf)fnaltlesdum&at h(l) (bbp()é) at which that claim is compromised or of the amount awarded,
independentrom Its Insureiwnen 1t fals to pay benetii accoraance with sub. (5)- adjudgedor collected. The limitation as to fees shall apply to the
Boscov. LIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662 > ) . !

Judicial review of workmes’compensation cases. Haferman, 1973 WLR 576.(:OmbmedChages of attomeys: SO|ICIt0rS, representatlves, and

adjusterswho knowingly combine their ffrts toward the
102.24 Remanding record. (1) Upon the setting aside of énforcemenbr collection of any compensation claim.
anyorder or award, the court may recommit the controvansly (3) (a) Except as provided in pgb), compensation exceed
remandthe record in the case to the commission for further he@ig $100 in favor of any claimant shall be made payablentb
ing or proceedings, or it may enter the projpelgment upon the delivereddirectly to the claimant in person.
An abstract of the judgment entered by the trial court upon therty and subject to suli2) fix the fee of the claimargattorney
review of any order or award shall be made by the clerk of circ representative and provide in the award for that fee to be paid
courtupon the judgment and lien docket entry of any JUdgmeﬂFrectly to the attorney or representative.
which may have been rendered upon the order or awash- T

; : : : 2. At the request of the claimant medical expense, witness
scriptsof the abstract may be obtained for like entry upon the ju N N ! '
mentand lien dockets of the courts of other counties. df%esand other chgesassociated with the claim may be ordered

- . paid out of the amount awarded.

(2) After the commencemenf an action to review any award 3 The claimant mav request the insurer or self-insured
of the commission the parties may have the record remanded by~ " ! Yy qut' i tl' SL& h SI ! SLi b
the court for such time and under such condition as they may pfp P oY€r'to pay any compensation that Is dué ne claimant by
vide, for thepurpose of having the department act upon the-qu&sPositingthe payment directly into an account maintainethky
tion bf approving or disapproving any settlementompromise Claimantat a financial institution. If the insurer or self-insured

thatthe parties may desire to have so approved. If approved SiPloyer agrees to thaequest, the insurer or self-insured
actionshall be at an end and judgment may be entered thgon employermay deposit the payment by direct deposit, electronic

approvalas upon an award. If not approved téeord shall forth fundstransfer or any other money transfer technique apprdyed

with be returned to the circuit court and the action shall procell§ department. The claimant may revoke a request under this
asif no remand had been made. subdivisionat any time by providing appropriate written notice to

History: 1975 c. 1471977 c. 291979 c. 2781995 a. 224 theinsurer or self-insured employer
(c) Payment according to the directions of the award shall pro
102.25 Appeal from judgment on award. (1) Any party tectthe employer and the emploj®iinsurer or the uninsured
aggrievedby a judgment entered upon tfewiew of any order or employersfund if applicable, from any claim of attornsylien.
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(4) The chaging or receiving of any fee in violation of thisrial respect. An employer who files an application containing a
sectionshall be unlawful, and the attorney or other person guilfgisefinancial statement remaissibject to para). The depart
thereofshall forfeit double the amount retained by the attorney mrentmay promulgate rules establishing an amount to bgyetar
otherperson, the same to be collected by the state in an actiotoian initial applicant for exemption under this paragraph and an
debt,upon complaint of the department. Out of the sum recover@shual amount to be chged to employers that have been
the court shall direct payment to the injured party of the amouexemptedunder this paragraph.
of the overchaye. (c) Revocation of exemptioriThe department, after seeking
. SHéstlcg%/é ;92111 fé ;ggl%S ozg?l‘sg.gg; ;952 4Ci91552923728&9;93732%02772128855 the advice of the self-insurers council, may r_evoke an exemption

' CrossReference: See also DWD 80.'43 Wis. adm. code. ' grantedto an emplqyer_under pab), upon giving the employer
Theonly fee authorized to be paid to acigrk of court under sub. (1) is the fee ]_-0 days’ ertte_n nOI_:IC_e, if the department. finds that the empbyer
unders. 814.61 (5), when applicablg6 Atty. Gen. 148 financial condition is inadequate to pay its employees’ claims for

compensationthat the employer has received an excessive num
102.27 Claims and awards protected; exceptions. ber of claims for compensatiaor that the employer has failed to
(1) Exceptas providedn sub.(2), no claim for compensation dischargefaithfully its obligations according to the agreement
shallbe assignable, but this provision shall négctfthe survival containedin the application for exemptioriThe employer may
thereof;nor shall any claim for compensation, or compensatiauithin 10 days after receipt of the notice of revocation, request in
awarded,or paid, be taken for the debts of the party entitlegriting a review of the revocation lire secretary or the seere
thereto. tary's designee and the secretary or the secrstdggsigneshall

(2) (@) A benefit under this chapter &ssignable under s. reviewthe revocation within 30 days after receipt of the request
46.10(14) () 49.345 (14) (e)301.12 (14) ()767.225 (1YL), for review If the employer is aggrieved by the determination of
767.513(3), or 767.75 (L)or (2m). the secretary or the secretaylesignee, the employer maythin

(b) If a governmental unjtrovides public assistance under chl0 days after receipt of noticef that determination, request a
4910 pay medical costs or living expenses related to a claim unf@ringunder s102.17 If the secretary or the secretarglesig
this chaptey the employer or insurance carrier owing compensgeedetermines that the employ@exemptiorshould be revoked,
tion shall reimburse that governmental unit any compensatig} employer shall obtain insurance coverage as requineier
awardedor paid if the governmental unit has given the parties B (a) |mr_ned|atel_y upon receipt of notice of that _determlnatlon
the claimwritten notice stating that it provided the assistance agfld: notwithstanding the pendency of proceedings urster
the cost of the assistance provided. Reimbursement shall eqtdg-17t0 102.25 shall keep that coverage in force until another
thelesser of either the amount of assistance the governrueittal €x€émptionunder par(b) is granted.
providedor two—-thirds of the amount of trewvard or payment  (d) Effect of insuring with unauthorized ingur An employer
remainingafter deduction of attorney feasd any other fees or who procures an exemption under .o@) and thereafter enters
costschageable under ci.02 The department shall comply withinto any agreement for excess insurance covesditean insurer

this paragraph when making payments undéi02.81 not authorized to do business in this state shall report that-agree
History: 1981 c. 20391 1983 a. 27192 1985 a. 831989 a. 641993 a. 481 mentto the department immediatelfhe placing of such cover
1997a. 191237, 1999 a. 92005 a. 443.265 2007 a. 20 ageshall not by itselbe grounds for revocation of the exemption.

(3) PROVISION OF ALTERNATIVE BENEFITS. () An employer
may file with the department an application for exempfi@m
the duty to pay compensation under this chapter with respect to
ny employee whaigns the waiver described in sutidand the
ffidavit described in subc. if an authorized representative of

religious sect tavhich the employee belongs signs thdaf
vit specified in subd3. and the agreement described in subd.
An application for exemption under this paragraph shall include
all of the following:

1. A written waiver by the employee,df the employee is a

rminor, by the employeand his or her parent or guardian of all

underpat (b) or sub(3), every employers described in $02.04 c_ompen;ationunder this chapter other than the alternative bene

(1), shall insure payment for that compensation iniresurer 11ts Provided under pac).

authorizedto do business in thigtate. A joint venture may elect 2. Anaffidavit by the employee pif the employee is a minor

to be an employer under this chaped obtain insurance for pay by the employee and his or her parent or guardian statinghthat

mentof compensation. If a joint ventutkat is subject to this €mployeeis amember of a recognized religious sect and that, as

chapteronly because the joint venture elected to be an employeiesult of the employeg'adherence to thestablished tenets or

under this chapter is dissolved and cancels or terminates its d@chingsof the religious sect, the employeecisnscientiously

tract for the insurance of compensation unthés chapterthat Opposedo accepting the benefits of any public or priviatur

joint venture is deemed to havdeetedwithdrawal, which shall ancethat makepayments in the event of death, disahitifgl age

beeffective on the day after the contract is canceled or terminat@%ret'rer?j?ml, or that T%Kes payrgent?_ttowarthhg COSt OIh%rfPZjo
(b) Exemption fom duty to insie. The department may grant"/'¢€SMeaical care, Incluaing any benetits provided under the ie

a written order of exemption to an employer who shows its finaf@l Social security ac42 USC 301013971 o

cial ability to pay the amount of compensation, agrees to report 3. An afidavit by anauthorized representative of the religious

faithfully ‘all compensable injuries and agrees to comply with thggctto which the employee belongs stating that the religseas

chapterand the rules dhe department. The department may:cofasa long-standing history of providing its members Wweoome

dition the granting of an exemption upon the emplyrmish ~ dependenon the support of the religious sect as a result of work—

ing of satisfactory security tguarantee payment of all C|aimsrelatedln_1u_rles, and the dependents of those members, with-a stan

undercompensation. The department may require that bondsfg¥d of living and medical treatment that are reasonable when

other personal guarantees be enforceable against sureties inc@@paredo the general standard of living and medtoadtment

samemanner as an award may be enforced. The department figgynembers of the religious sect.

from time to time require proof dinancial ability of the employer 4. An agreement signed by an authorized representative of the

to pay compensation. Argxemption shall be void if the applica religioussect to which the employee belonggtovide the finan

tion for it contains a financial statement which is false in any-mai&al and medical assistance describeduhd.3. to the employee

102.28 Preference of claims; worker ’'s compensation
insurance. (1) PrerereNce. The wholeclaim for compensa
tion for the injury or death of any employee or @ward or judg
mentthereon, and anglaim for unpaid compensation insuranc
premiums are entitled to preference in bankruptcy or insolvent
proceedingss is givercreditors’ actions except as denied orlim
ited by any law of this state or hifie federal bankruptcy act, but
this section shall not impair the liesf any judgment entered upon
any award.

(2) REQUIREDINSURANCE;EXCEPTIONS. (@) Duty to insue pay
ment for compensation. Unless exempted by the departme

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1993/490
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1995/224
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.43
https://docs.legis.wisconsin.gov/document/oag/vol76-148
https://docs.legis.wisconsin.gov/document/statutes/2007/102.27(2)
https://docs.legis.wisconsin.gov/document/statutes/2007/46.10(14)(e)
https://docs.legis.wisconsin.gov/document/statutes/2007/49.345(14)(e)
https://docs.legis.wisconsin.gov/document/statutes/2007/301.12(14)(e)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.225(1)(L)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.513(3)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.75(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/767.75(2m)
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%2049
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20102
https://docs.legis.wisconsin.gov/document/statutes/2007/102.81
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1981/391
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/192
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1997/237
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20265
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(3)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.04(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.04(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.17
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.17
https://docs.legis.wisconsin.gov/document/statutes/2007/102.25
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(3)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(3)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(3)(a)4.
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(3)(c)
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20301
https://docs.legis.wisconsin.gov/document/usc/42%20USC%201397f
https://docs.legis.wisconsin.gov/document/statutes/2007/102.28(3)(a)3.

23 Updated 07-08Wis. Stats. Database WORKER’S COMPENSATION 102.28

andto the employee’ dependents if the employee sustains do cease operations orfiading that the employer is an uninsured
injury which, but for the waiver under subd., the employer employer.

would be liable for under €.02.03 (d) The department of justice may bring an action incanyt
(b) The department shall approve an application undefg)ar of competent jurisdictiorfor an injunction or other remedy to
if the department determines that all of the following conditiomsforcethe departmerg’order to cease operatiamsder par(c).

aresatisfied: (5) EmPLOYER'SLIABILITY. If compensation is awarded under
1. The employee has waived all compensation under thigs chapteragainst any employer who at the time ofalseident
chapterother than the alternative benefits provided undef@ar hasnot complied with sul{2), such employer shall not be entitled
2. The employee is a member of a religious sect whose esg#to such award or any judgment entered thereon, to any of the
lishedtenets or teachings oppose acceptingotteefits of insur  exemptionsof property from seizure and sale on execution
anceas described in pafa) 2.and thatas a result of adherenceallowedin ss.815.18t0815.21 If such employer is a corporation,
to those tenets or teachings, the employee conscientiouilgofficers and directors thereof shall be individually and jointly
opposesaccepting those benefits. and severally liable for any portion of any such judgment as is
3. The religious sect to which the employee be|ongsahageturnedunsatisfied after execution against the corporation.
long—establishethistory of providing its members who become (6) RePORTS BY EMPLOYER. Every employer shall upon
dependenbn the religious sect as a result of work-related injuriergquesof the department report to it the number of employees and
andthe dependents of those members, with a standdidraf  the nature of their work and also the name of the insuraoge
andmedical treatment that are reasonable wdmnpared to the pany with whom the employer has insured liability under this
general standard of living and medical treatment for mentdferschapterand the numbeand date of expiration of such polidyait
the religious sect.In determining whether the religious sect hasre to furnish such report within 10 daff®@m the making of a
a long-standing history oproviding the financial and medical requestby certified mail shall constitute presumptive evidence
assistancéescribed in this subdivision, the department shall prihatthe delinquent employer is violating s(B).
sumethat a 25-year history of providing that financial and medi (7) INsoLVENT EMPLOYERS;ASSESSMENTS. (a) If an employer
cal assistance is long-standing for purposes of this subdivisiogho is currently or was formerly exempted by writteder of the
4. The religious sect to which the employee belongs hdepartmentinder sub(2) is unable to pay an award, judgment is
agreedto provide the financial and medical assistance describeshdered in accordance with1€2.20againsthat employerand
in subd.3. to the employee and to the dependents of the employ®escutionis levied and returned unsatisfied in whole opat,
if the employee sustains an injury that, but for the waiver ungetymentdor the employes liability shall be made from the fund
par.(a) 1, the employer would be liable for underl62.03 establishedunder sub(8). If a currently or formerly exempted
(c) An employee who has signed a waiver undef@pf.and €employerfiles for bankruptcy and not less than 60 days dfiatr
anaffidavit under par(a) 2, who sustains an injury that, but forfiling the department has reason to believe that compensation pay
thatwaiver, the employer would be liabfer under s102.03 who mentsdue are not being paid, tdepartment in its discretion may
atthe time of the injury was a member of a religious sect whoggke payment for the employer liability from the fund estab
authorizedrepresentative has filed arfidévit under par(a) 3. lishedunder sub(8). The secretary of administration shall pro
andan agreement under pér) 4.and who as a result of the injuryceedto recover such payments from the employer or the employ
becomes dependent on the religious sect for financiainauiical er’s receiver or trustee in bankrupfcgnd may commence an
assistancegr the employes’ dependent, may requeshearing actionor proceeding or file a claim therefdfhe attorney general
unders.102.17 (1)to determine if the religious sect has providedhall appear on behalf of the secretary of administration in any
the employee and his or her dependents with a standard of livghactionor proceeding. All moneys recovered in any such
andmedical treatment that are reasonable wdmnpared to the actionor proceeding shall be paid into the fund established under
general standard of living and medical treatment for mendferssub.(8).
thereligious sect. If, after hearing, the department deterrtfiaés  (b) Each employer exempted by written order of the depart
thereligious sect has not provided that standard of living or-meghentunder sub(2) shall pay into the fund established by 8.
cal treatment, or both, the department may atfuereligious sect a sum equal to that assessed against each of the other such exempt
to provide alternative benefits to that employee or hih&r employersupon the issuance af initial order The order shall
dependentor both, in an amount that is reasonabieer the ¢k providefor a sumsuficient to secure estimated payments of the
cumstanceshut not in excess of the benefits that the employeeagolventexempt employer due for the period up to the date of the
dependentcould have received under this chapter but for thiderand for one year following the date of the order and to pay
waiverunder par(a) 1. the estimated cost of insurance carrier or insurance sengee or
(d) The department shall provide a form for the application faizationservices undgpar (c). Payments ordered to be made to
exemptionof an employer under p&g) (intro.) the waiver and thefund shall be paid to the department within 30 days. If-addi
affidavit of an employee under pga) 1.and2., theaffidavit of tional moneys are requireduyrther assessments shall be made
areligious sect under pge) 3.and the agreement of a religioushasedon orders of the department with assessment prorated on the
sectunder par(a) 4. A properly completed form is prima faciebasisof the gross payroll for this state of the exempt empjoyer
evidenceof satisfaction of the conditions under &) as to the reportedto the department for the previous calendar year for
matter contained in the form. unemploymentnsurance purposes under &08. If the exempt
(4) CLosUREORDER. (a) When the department discovers aamployeris not coveredinder ch108, then the department shall
uninsuredemployey the department may order the employer tdeterminethe comparable gross payroll for the exesmpployer
ceaseoperations until the employer complies with s{@). If payment of anyassessment made under this subsection is not
(b) If the department believes thatemployer may be an unin Madewithin 30days of the order of the department, the attorney
suredemployer the department shall notify the employertiié ~ 9eneraimay appear on behalf of the state to collect the assessment.
alleged violation of sul(2) and thepossibility of closure under (c) The department may retain an insurance carrier or-insur
this subsection. The employer may request and shall receivaree serviceorganization to process, investigate and pay valid
hearingunder s102.170n the matter if the employer applies forclaims. The chage for such service shall be paid from the fund
a hearing within 10 days after the notice of the alleged violati@sprovided under pa(b).
is served. (8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys
(c) After a hearing under pdb), or without a hearing if one paidinto the state treasury under g, together with all accrued
is not requested, the department may issue an order to an emplmyerest,shall constitute a separate nonlapsfbled designated as
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the self-insured employers liability fund. Moneys in the fund mayentionedin sub.(1), or by independent actionContributory
be expended only as provided in26.445 (1) (spnd may not be negligenceof the employee because of whose injurgeath such
usedfor an other purpose of the state. paymentwas made shall bar recovery if such negligence was

23“5-,‘2“137:5197135,;'13333“5"9&@,@’{“6'3;1"9%‘;-32" 38815978754 (133?8%?75 Sy greaterthan the negligence tifie person against whom recovery
y 04, C. C. C. a. a. a. : .
5,64 1091 a. 851993 a. 811995 a. 17 1997 . 3839 2003 a. 332005 &, 172 IS sought, and the recovery allowed the employer or insurer shall

Cross Refeence: See also s®WD 80.40and80.6Q Wis. adm. code. be diminished in proportion to the amount of negligence attributa

ThE“irésurepaymenf’ reqU_irerIT;ent Ofbslub- (2)I @) reqtui_rtes an emglogetr tot_plrovidme to such injured or deceased employee. Any action brought
pliancewith sub (2) (2) & not Siient. This provision doss not vioiate due procesednder this subsection maypon order of the court, be consoli
Statev. Koch, 195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995)94-1230 datedand tried together with any action brought under £lib.

) . ) ) (3) Nothingin this chapter shall prevent an employee from

102.29 Third party liability . (1) The making ofa claim for  taking the compensation that the employee may be entitled to
compensatioragainst an employer or compensation insurer fiderthis chapter and also maintaining a cadtion against any
theinjury or death ofin employee shall notfa€t the right of the physician,chiropractorpsychologist, dentist, physiciassistant,
employee the employes personal representative, or otherpeggyancedpractice nurse prescribar podiatrist for malpractice.

sonentitled to bring action, to make claim or maintain an action .
in tort against any other party for such injury or death, hereinafter(4) If the employer and the 3rd pasye insured by the same

referredto as a 3rd party; nor shall the making aia@m by any insurer,or by the insurers who are under common contha,
: J ; loyer’sinsurer shalpromptly notify the parties in interest and
suchperson against a 3rd party for damages by reason of an Injﬁ@%epanment. If the employer has assumed the liabilitiief

to which ss102.03to 102.64are applicable, or the adjustment o . . - < - e ;
any such claim, déct the right of the injured employee or the3rd Party it shall give similar notice, in default of which any settle
employee’sdependents to recover compensation. dneloyer mentwith an injured employee or beneficiary is void. This-sub
or compensation insurer who shall have paid obligated to pay Sectiondoes not prevent the employer or compensation insurer
a lawful claim under this chapter shall have the same right to mak@m sharing in the proceeds of any 3rd-party claim or action, as
claim or maintain an action in tort against any other party for suggtforth in sub(1).

injury or death. If the department pays or is obligated to pay a(5) An insurer subject to suk4) which fails to comply with
claimunder s102.81 (1) the department shall also have the righhe notice provision of that subsection and whfals to com

to maintain an action in tort against any other party for the emplayiencea 3rd—party action, within they&ars allowed by 893.54
ee'sinjury or death. Howevgeach shall give tthe other reasen may not plead that $93.54is a bar in any action commenced by
ablenotice and opportunity to join in the making of such claim anheinjured employee under this section againstsargh 3rd party
theinstituting of an action and toe represented by counsel. If aubsequentp 3 years from the date of injytyut prior to 6 years
party entitled to notice cannot be found, the departnetwll from such date of injuryAny recovery in such an actionlimited
becomethe agent of such party for the giving of a noté=® 1o the insured liability othe 3rd party In any such action com
required in this subsection artbde notice, when given to the mencedby the injured employee subsequent to the 3-year period,
departmentshall include an &flavit setting forth the facts, theinsurer of the employer shall forfeit all right to participate

includingthe steps taken to locate such patiach shall havan  gch action as a complainant and to recover any payments made
equalvoice in the prosecution of said claim, and any disputes atig,qer this chapter

ing shall be passedpon by the court before whom the case is
pending,and if no action is pending, then by a court of record gr
by the department. If notice is given as provided in this subs T X O
tion, the liability of the tort—feasor shall be determined aalto ©' Placing its employees with or leasing its employeesntther
partieshaving a right to make claim, and irrespective of whethMPloyeras provided in s102.01 (2) (f)

or not all parties join in prosecuting such claim, the proceeds of(b) No employee of a temporary help agency who makes a
suchclaim shallbe divided as follows: After deducting the veaclaim for compensation may make a claim or maintain an action
sonablecost of collection, one-third of the remainder shadiny in tort against any of the following:

eventbe paid to the injured employee or the emplaypetsonal 1. Any employer thatompensates the temporary help agency
representativer other person entitleid bring action. Out of the for the employe&’ services.

balanceremaining the employerinsurance carrigor, if applica 2 An ;

: X . y other temporary help agency that is compensated
ble, uninsured employers fund shall be reimbursed for alt pay, ;

mentsmade by it, or which it may be obligated to make in theat employer for another employseervices.

future, under this chapteexcept that it shall not be reimbursed for _3- Any émployee of that compensating employer or of that
any payments made or to be made und22.18 (1) (bp)L02.22 oth_ertemporary help agencwynless the_employee who makes a
102.35(3), 102.57 or 102.60 Any balanceremaining shall be cle_umfor compensation would have a right undetr(2.03 (2)to _
paidto the employee or the employegersonal representatioe  0ring an action against the employee of the compensating
otherperson entitled to bring action. If both taployee or the e€mployeror the employee of the other temporary help agency if
employee’spersonal representative or other person entitled the employees were coemployees.

bring action, and the employezompensation insureor depar (c) No employe®f an employer that compensates a temporary
ment, join in the pressing of said claim and are represented kwlp agency for another employsaervices who makes a claim
counselthe attorney fees allowed as a part of the costs of eoll¢er compensation may makeckim or maintain an action in tort
tion shall be, unless otherwise agreed uptivided between such againstany of the following:

attorneysas directed by the court or by the department. A settle | The temporary help agency

mentof any 3rd—party claim shall be void unless said settlement 5 A | £ th hel h
andthe distribution of the proceeds thereof is approved by the < ny employee of the temporary help agenayless the

courtbefore whom the action is pending and if no action is perigiPloyeewho makes a claim for compensation would have a
ing, then by a court of record or by the department. right under s102.03 (2)to bring an action against the employee

(2) In the case of liability of themployer or insurer to make of the temporary help agency if the employees were coemployees.

paymentinto the state treasury underl§2.49or 102.59 if the (6m) (a) Noleased employee, as defined i1@2.315 (1) ()
injury or death was due to the actionable act, neglect or defaul¥5to makes a claim for compensation may make a claim or-main
a 3rd party the employer or insurer shalave a right of action tainan action in tort against any of the following:

againstthe 3rd party to recover the sum so paid into the state trea 1. The client, as defined in $02.315 (1) (b)thataccepted
sury,which right may be enforced either by joining in the actiotihe services of the leased employee.

(6) (a) In this subsectiorftemporary help agency” means a
mporaryhelp agency that igrimarily engaged in the business
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2. Any other employee leasing compamg defined in s. makea claim or bringan action in tort against the health care facil
102.315(1) (), that provides the services of another leaséty that accepted those services.
employeeto the client. History: 1975 c. 14%s.24, 54; 1977 c. 1951979 c. 323.33; 1981 c. 921985

. a.83s.44; 1985 a. 333.253 1987 a. 1791989 a. 641995 a. 17, 289 1997 a. 38

3. Any employee of thelient or of that other employee leas 1999 a. 914 2001 a. 1637, 2003 a. 1442005 a. 96172, 253 2007 a. 2G55.2645
ing companyunless the leased employee who makes a claim fd21(6) (a) 2007 a. 97185
compensatiomwould havea right under s102.03 (2)to bring an NOTE: ‘Sete caseannlotated under 102.03 as to the right to bring a 3rd—party

: : . on against a coemployee.
actionagainst the employee .Of the client Or the leased emploﬁ?Fﬁ a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot
of the other employee leasing company if the employees aféhposed on dicers or employees of the employefheir liability must be based
leasedemployees were coemployees. on common law negligence. PitrowskiTaylor, 55 Wis. 2d 615201 N.w2d 52

. . (1972).

. (b) No employee.of a c||ent Who ma.kes. aclaim fqr COMPENSApembersof a partnership are employers of the employees of the partnership. An
tion may make a claim or mainta@m action in tort against any of employeecannot bring a 3rd-party action against a member of the employing part
the following: nership. Candler vHardware Dealers Mutual Insurance Ga@.Ws. 2d 85 203

: ) )  N.W.20659(1973).
1. An employee leasing company that provides the ServiCesgiability of a corporate €iter in a 3rd—party action must derive framts done in

of a leased employee to the client. the capacity of coemployee, not as a corporafief and supervisor Kruse v
Schieve1 Ws. 2d 421213 N.W2d 65(1973).

2. Any leased employee of the employee |eampany Sub.(1) provides attorney fees are to be allowed as “costs of collection” and, unless
unlessthe employee who makes a cldion compensation would otherwiseagreed upon, are to be divided between the attorneys for both the employee

1 i i i andthe compensation carrier pursuant to court direction. Diedridrtford Acct
have a right under s102.03 (2)to bring an action against thedent& Indemnity Co.62 Wis. 2d 759216 N.W2d 193(1974).

Ieasedemployee ithe employee and the leased employee WET€rhewords “action commenced by the injured employee” in sub. (5) also encom
coemployees. passthebringing of wrongful death and survival actions. Ortmadensen & John

. . n,Inc. 66 Ws. 2d 508225 N.W2d 635(1975).
(7) No employee who is loaned by his or her employer ﬁS)TheG—year limitation on 3rd—party actions for wrongful death provided in sub. (5)

anotheremployer and who makes a C|5ﬂm Comper)sat_ion under doesnot deny 3rd-party defendants equal protection although other wrategfii
this chapter may make a claim or maintain an action in tort agalﬁendantlsig GSL\J/aJeczt 505?6232-5833\}533 6(3%)53?{;(;? limitation. Ortmaansorg
the employer who accepted the loaned emplaysetvices. ohnson, 'n S. 8225 N.W2d 635 (1975).
. . Theextra—hazardous activity exception did not apply to an employee of a general
(8) No student of a public school, as described 15.01 (1) contractowhowas injured while doing routine work in a nuclear power plant. Snider
or a private school, as defined in145.001 (3r) who is hamed - Northern States Power C8l Ws. 2d 224260 N.W2d 260(1975).

b . A “business pursuit” exclusion in a defendant coemplsyleemeownés policy
unders.102.077as an employee of the school district or prlvatggd not ofend public policy. Bertler v Employers Insurance of AMsau86 Wis. 2d

schoolfor purposes of this chapter and who ma#&edaim for 13 271 N.w2d 603(1978).

compensatiominder this chapter may make a claim or maintain anThatsub. (2) denies 3rd-party tort-feasors the right to a contribution action against

PN : ; e anegligent employewho was substantially more at fault does not render the statute
actionin tort against the employer that providad work training unconstitutional.Mulder v Acme—Cleveland Corf@5 Wis. 2d 173290 N.w2d 276

or work experience from which the claim arose. (1980).
(8m) No participantin a community service job under s. Theright to share in a jury award was not dependent on participation in the pro

L secutionof the underlying action. GuyetteWest Bend Mutual Insurance CtD2
49.147(4) or a transitional placement underd8.147 (5)\who, wis. 2d 496 307 legdg;.;]l (Ct. App_ylggl)'

unders.49.147 (4) (cpr(5) (c), is provided workés compensa  Theprovision by an employer of alleged negligent medical care to an employee

tion Coveragd)y a Wsconsin Works agencys defined under S. injuredpn the job by persons employed for that purpose did not subjerniiieyer

. - liability f | . k 4 Wis. 2 11 N.W.2
49.001 (9) and who makes a claim for compensation under tf?g%oaégt{;_'ty or malpractice. Jenkins §abourin104 Ws. 2d 3093 d
chaptemmay make a claim or maintain an action in tort agaist  An award forloss of consortium is not subject to the distribution formula under
emp|oyervvho provided the Community service Job or transitiongub.(1). DeMeulenaere Transport Insurance C16 Ws. 2d 322342 N.W2d 56

. . t. App. 1983).
placemenfrom which the claim arose. Thetrial court exceeded its authority under sub. (1) by applying an alternative

(8r) No participant in dood stamp employment and trainingallocationformula without the consent of all the parties. An award for pain and suf

B fering is subject to allocation under sub. (1), but an awardspmase for loss of cen
programunder $49.79 (9)Wh0, under $49.79 (9) (a) 318 pro sortiumprior to the employes’death isiot. Kottka vPPG Industries, Ind.30 Ws.

vided workers compensation coverage by the departnént 24499 388 N.w2d 160(1986).
healthservices or by a Wconsin Vérks agencyas defined in's.  Thedistribution scheme under sub. (1) renders common-law subrogatien prin

49.001 (9) or other provider under contract with the departmeﬁg:)esliggg)plicable. Martinez.\Ashland Oil,Inc.132 Ws. 2d 1, 390 N.W2d 72(Ct.

of health ser\_/lces ora Cc_’unty departmen_t lf'nd%'Q-lS 46.22 Whenthere are competing claims for incient insurance proceeds and one
or 46.23or tribal governing body to administer the food stamgaimis subject to sub. (1) allocation, while the other is not, the formula set forth in
employmentand training program and who makes a claim f%ziscase is to be followed. BrewerAuto—Ownerdns. Co.142 Wis. 2d 864418

ti der this chant K lai intai W.2d 841(Ct. App. 1987).
compensatomnder this chapter may make a claim or maintain e« persona” doctrine is adopted, replacing the “daphcity” doctrine. A

actionin tort against the employer who provided &meployment 3rd-partymay recover from an employer only when the employeohasated in a

ini i i distinctpersona as to the employee. HenninGeneral Motors Assembl§43 Ws.
andtraining from which the claim arose. 901 410 NWod £51(1688)

(9) No participant in a work experience component of a job uniess he or she isfamatively negligent with respect to the claimant, a person

opportunitiesand basic skills program who, under8.193 (6) who employs an independent contractor may not be held vicariously liable to the

(a), 1997 stats., was considered to be an employee of the agéﬁ@g’Ldz'el”,t\f\’}\t,r;fg’g'fsarggg;}’ees' @gner v Continental Casualty Ca43 Ws.

adminis'[eringh?tpmgram1 or who, Und_er‘$9-193 (6) (8)1997 The legal distinction between a corporation/employer and a partnership/landiord
stats.,was provided workés compensation coverage by the-petthatleasedhe factory to the corporation, although both entities were composed of

i ; ; he same individuals, eliminated the partners’ immunityireividuals under the
son admmIStermg thework experience component, and th§exclusivitydoctrine for negligence in maintaining tleased premises. Couillard v

makesa claim for compensation undis chapter may make avanEss,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989).
claim or maintain an action in tort against the employer whe pro In structured settlement situations, the “remainder” under sub. (1) from waich

i i H i i ployeemust receive the first one-third is the remainder of the front payment after
VIde.d the work experience fro”.‘ V.VhI.Ch the C'a”.“ arose. This sugg]ductiomf collection costs. Skirowski £mployers Mutual Casualyo.158 Ws.
section does not apply to injuries occurring after Februpd242 462 N.w2d 245(Ct. App. 1990).
ary 28, 1998. Sub.(6) does not require a temporary employer to control or have the right-to con

. . . trol the details of the work being performed. The temporary employer need only con
(10) No behaV'Qral health providehealth care prowde_r trol the work activities of the temporary employee; it need not have exclusive control
pupil services provideror substance abuse prevention provideverthe employes work. Gansch.\Nekoosa Papers, Ind58 Ws. 2d 743 463
who, under s250.042 (4) (h)is considered to be an employee o}-W.2d682(1990).

f f An employees cause of action created by a 3rd—pamggligence does not relate
the state for purposes of workercompensation coveragéile backto the initial work injury but creates a separate cause of action; the cause of

providing volunteey unpaid behavioral health services, healthctionand the employes rights of subrogation accrue at the time of3fi-party

; oA . A parent corporation can be liable to an employee of a subsidiary as a 3rd-party
viceson behalf of a health care faC|I|ty d.u”ng a ,SIate of gemery tort-feasowhen the parent negligently undertakes to render services to the-subsid
andwho makes a claim for compensation uritiés chapter may iary that theparent should have recognized were necessary for the protection of the
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subsidiary’semployees. Miller vBristol-Myers,168 Ws. 2d 863485 N.W2d 31  equala reasonable cost of collection. The court must evaluate the total cost of collec
(1992). tion and determinevhether that sum is reasonable, in light of, among other things,
Rights under sub. (1) are not a type of subrogation, but provide a direct causthefecovery Anderson vMSI Preferred Insurance Compag905 WI 62281 Ws.
action. Campion vMontgomery Elevator Cd.72 Ws. 2d 405493 N.W2d 244(Ct.  2d 66, 697 N.W2d 73 03-1880
App. 1992). Thepro rata distributiofiormula undeBrewer 142 Ws. 2d 864 applies whenever
An insurer must be paid under sub. (1) in a 3rd—party settlemean fojury that theinsurance proceeds are irfitient to satisfy all claims regardlee$the reason
it concluded was noncompensable but was consequential to the original hgliry  for that insuficiency, including a settlement by the parties. Allocating a dispropor
sonv. Rothering,174 Wis. 2d 296496 N.W2d 87(1993). tionateamount of the total settlement to claims that are exempt from sub. (1)-circum
A worker's compensation insurer cannot bring a 3rd—party action against ntslegislative intent. Th@&rewerformula prevents the partié®m using settle
insurerwho paid a claimant under uninsured motorist coverage; uninswttist mentas an end-run around the purposes of the wsrkempensation scheme.
coverage is contractual and this section only apptiést actions. Berna-Mork v Greenv. Advance FinishingechnologyInc. 2005 WI App 70280 Wis. 2d 743695
Jones174 Wis. 2d 645498 N.W2d 221(1993). N.W.2d 856 04-0877
Sub.(1) does not require an interested party receiving notice of arso8nerparty Problemsn 3rd-party action procedure under thisconsin workels compensa
claimto give a reciprocal notice to the party making the claim in order to shf in tion act. Piper60 MLR 91.
settlemenproceeds. Elliot\Employers Mut. Cas. Ca76 Ws. 2d 410500 N.w2d Impleadinga negligent employer in a third—party action when the employer has
39¥f§§tdﬁgrp;?sgo?a doctrine” that allows an employee to sue an employgt in providedworkmans compensation benefits. 1976 WLR 1201.
whenthe employer was acting in a persona distinct fitsramployer persona is avail fi E:()dﬁgﬂfiabblilfitg n tfh Sn‘jv Ork,glace'mg he”kg[;)?f \\;\vl?_gelr(s)sgompensatlon onthe
ableto a temporary employee subject to sub. (6). Melz€owper Industries, Inc. gntsa abiiiles o parties. gall. . .
177 Ws. 2d 609503 N.W2d 291(Ct. App. 1993). Preoccupatiomwith Work Defense to Contributory Negligence. Parlegs. Waw.
Third—partyclaims under sub. (1) include wrongful death actions; settlement pMay 1995,' ) . T
ceedsare subject to allocation under sub. (1). Stolp@wens—Corning Fibgtass Worker'sCompensation Act No Longer Protects Against Employrbesitrimi-
Corp.178 Ws. 2d 747505 N.W2d 157(Ct. App. 1993). nationClaims. Skinner Wis. Law March 1998.
An insurer had no right to reimbursement from legal malpractice settlgment
ceedsarising from a failure tfile an action for a work related injuryrhe employes’  102.30 Other insurance not affected; liability of

injury from the malpractice was the loss of a legal right not a physical.irBmjth . .
v. Long, 178 Wis. 2d 797505 N.W2d 429(Ct. App. 1993). insured employer . (1) This chapter does notfatt the oga-

Damagedor a childs loss of a paremst'society and financial support are not subjecflizationof any mutual or other insurance company or the right of

505%'2%ﬁai%';)“1‘ggg)5“b- (1). Cummingsdlawitter, 179 Ws. 2d 408506 N.W2d * the employer to insure in mutual or other compaagsinsisuch
The traditional 4-prongSeamartest for determining whether a person was {:‘blh.ty or against the liability for the compensatiprovidedfor
“loanedemployee” subject to the exclusive remedy provisions of this chapter applig§ this chapter
;"Jf’g‘ggﬁ%‘:ﬂ;}{g‘;;“m covered by sub. (6). Bauernfeirtell, 190 Ws. 2d (2) An employer may providey mutual or other insurance
Pecuniarydamages recovered in a 3rd—party wrongful death action are subjecbi arrangement with employees or otherwise, for the payment to
distributionunder this sectionJohnson vABC Insurance Cdl93 Wis. 2d 35532 thoseemployees, their families, their dependents or their repre
N.W.2d 130(1995). . . . ey 1ess
An insurer is entitledo reimbursement under sub. (1) from an empleysettle sentatwespf sick, .aCCIdem or d.eath beneﬂ.tsa.qdltlon to the
mentwith his or her employer when the emplogdsasis for liability is an indemnifi  cOmpensatiorprovided under this chapterLiability for com

\c,\éllitsioggglrggrgfgthwzg ?I;dgzg?rtx ;gnlges)?)%*ggg%%gvABC Insurance Cdl98  pensatioris not afected by any insurance, contribution or other
Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable Sggnefltdue to or received by the person entitled to that compensa
ute; it does not extend the statut@obther state when it is applicable under s. 893.0tl0N.
Thatsub. (5) only applies to cases subject to tligc@isin statute is not unconstitu f ; e
tional. Bell v. Employers Casualty C@98 Ws. 2d 347541 N.W2d 824(Ct. App. i (3)f Unless an tgmploy:jee ?A?Ctshto chel\li(al sick Igaveftieneflts in
1995),95-0301 leu of compensation unaer tnis chapiesicK leave benertits are
S TheSeamr?rtoc?ne? ETﬁ'?{ﬁe test h?s 3 el,etn}ems E'Ut is otfﬁertl misctabst béwausgaid during the period that temporary disability benefitsgzg
eamarcourt indicated that there are four “vital questions” that must be answer H "
The 3 elements are: 1) consent by the employee; 2) entry by the employee upon J(e' the _employerSha” reStore sick leave benefits to the
for thespecial employer; and 3) power in the special employer to control details@iployeein an amount equal in value to the amount payable
thework. When an employee of one employer assists the employees of anofhiierthis chapter The combination of temporary disability bene
employeras a true volunteea loaned employee relationship does not result. Born?. . y X
manv. Corwyn Tansport, Ltd212 Ws. 2d 25567 N.W.2d 887(Ct. App. 1997), 1its and sick leave benefits paid to the employee magxated
96-2511 the employees weekly wage.
Theallocation of a settlement to various plafstéannotbe contested by an insurer ploy y 9 .
who defaults at the hearing to approve the settlemAntinsurer does not lose its (4) Regardlessof any insurance or other contract, an
oplcaTOno! Selloron procesds speche diams. Herlache Biackhawk Colr  Crployeeor dependent entitied to compensation under this-chap
sionRepair Inc. 215 Ws. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760 ter may recover compensation directly from the employer and
In a 3rd-party action filed bgn insurer under sub. (1), the insurer has the right nay enforce in the persanbwn name, in the manner provided in
maintainan action for payments it has made or will make to the employewaking  thjs chapte,rthe Iiability of any insurance company which insured

aclaim for all of the employees’ damages, including painsaféring. Thresher b .
mensMutual Insurance Co..\Page,217 Ws. 2d 451 577 N.w2d 335(1998),  the liability for that compensation. The appearance, whether gen
95;2942 "y ndicated th garicipation ) iuted eralor special, of any such insurance carrier by agent or attorney
variety of factors indicated that a pastyarticipation in an actioconstitute ; ; ; inati
“pressing”a claim under this section. Zentgraffhe Hanovetnsurance Co. 2002 Con.StltUteSNa.lver of t.he service of copy of appllcatlon and of
WI App 13,250 Wis. 2d 281640 N.W2d 171 01-0323 noticeof hearing required by 402.17
Underthe “dual personatioctrine, the employ& second role must be so unre : : :
latedto its role as an employer that it constitutes a separate legal person. St. Paul Firgs) Paymem?f compensation under this chapter by either the
& Marine Insurance Co. Keltgen, 2003 WI App 5260 Wis. 2d 523659 N.w2d ~ employeror theinsurance company shall, to the extent thereof,
906, 02-1249 o . _barrecovery against the other of the amount so paid. As between
A “temporary help agency” requires: &) employer who places its employee W|thth | d the i t by either th
a2nd employer2) the 2nd employerontrols the employeeWork activities, and 3) th€€mployer and the insurance compargyment by either the
theZtr;d emplotyer gﬁmpﬁnsatels the flrstty eﬂ;;zLoyer foi the etmmmﬂcl%sé Place employeror theinsurance company directly to the employee or
mentturns not on the physical proximity of the employee to an emplbyeupon : P ; "
the purpose of the employeaivork. It is a matter of whose work the employee is perthe per_son entitled to compensation is subject to the conditions of
forming, not where the work is being performed. Control requicese evidence of the policy.
compulsionor specific direction concerning the employedaily activities. Peronto . . .
v. CaseCorporation, 2005 Wi App 32,78 Ws. 2d 800693 N.W2d 133 04-0846 (6) Thefailure of the assured to do or refréiom doing any
. Anly activitiesthat the aétorney tal;es to bring the cIaimfto c"ourt on behalf ct))fl his actrequired by the policy is not availablett® insurance carrier
er client, as enumerated iBentgraf constitute a cost of collection amenable to H i i
recoveryunder sub. (1)Sub. (1) does not require a worleecompensation attorney aS a dEfenS@'gamSt the claim of the InJured employee or the
to demonstrate that his or her activities substantially contributed to obtaining rec#itjured employees dependents.

ery from the third partyor that the activities were taken on behalf oféhgloyee, i i
in order to join in the pressing of a claim. AndersoM 8| Preferred Insurance Cem (7) (a) The department may or_der direct reimbursement out
pany,2005 WI 62281 Ws. 2d 66697 N.W2d 73 03-1880 of the proceeds payable under this chapter for payments made

Thededuction for costs of collection under s(if).must be reasonable. The circuit yndera nonindustrial insurance policy covering the same disabil
courtmust consider all of the circumstances to determine whatbentingency fee . . .
figure is reasonable and ook to the factorS®R 20:1.5(ajhathelp determine the ity and expensesompensable under¥2.42when the claimant

reasonablenessf an attorneys fee. For hourly attorney fees the court must follonconsentor when it is established that the payments under the non

thelodestar approach under which the circuit court must first multiplyeéagonable  ; iali f : ;
hoursexpended by a reasonable rdien make adjustments using 8€R 20:1.5(a) industrialinsurance policy were impropeNo attorney fee is due

factors. The sum of all the attorneys’ reasonable feescasts maybut need not, With respect to that reimbursement.
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(b) An insurer who issues a nonindustrial insurance polid¢sonic, magnetic, or other medium approved by the department.
describedn par (a) may not intervene as a party in any proceedinthe department may provide by rule that the notice of cancellation
underthis chapter for reimbursement under. fa). or termination be given to the ig¢onsin compensation rating

History: 1973 c. 1501975 c. 14®s.25,54; 1975 c. 1991985 a. 831987 a. 179 bureaurather than to the department and that the notice of can
The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is coge||ationor termination be given to thei¥¢onsincompensation
stitutional. An insurer is not denied a remedy for amounts wrongfully paid to its_,. Lo . . . .
insured.It may bring a direct action the insuremployers Health Insurance Co. v fating bu_reau_ by certified mal!, facsimile machitransmission,
Tezﬂfrle# Ws. (27? (73)3463,N,W2|d ,203(Ct.hApp. 1921). b asub electronicmail, or other medium approved by thdepartment
thoughsub. a)read in isolation, authorizes the reimbursement of a subr ; i ; i ; ;
gatedinsurer when an insurer becomes subrogated by paydjcal expenses aris &fter consultation with .the Wconsm compensatl_omatlng
ing from injuries that are compensahieder this chapteand the employé&s work bure_au- Wheneve_r the V¥consin compensation r_at"tDJre_aU
er's cqmpenfsatlon Igsurant%e carrlelr is Int |IQU!daglon, St'hﬁ%%mm?lﬁdes the frecelvessucha notice of cancellation or termination it shall imme
commissionfrom ordering the employer to reimburse the subrogated insurer : ; :
thoseexpenses. Wconsin Insurance Security Fundbaborand Industry Review 87?“9'}’ notify the department of the notice of cancellation or ter
Commission, 2005 WI App 24288 Wis. 2d 206707 N.W2d 293 04-2157 mination.

(b) 1. Inthe event of a court-ordered liquidation of an insur

ancecompanya contract of insurance issued by that companry ter

gﬂnateson the date specified in the court order

2. Regardless of whether the notices required undefg)ar
havebeen given, a cancellation or termination fe&fve upon
the effective date of replacement insurance coverage obtained
theemployer or of an order exempting the employer from carrying

102.31 Worker’'s compensation insurance; policy reg
ulations. (1) (a) Every contradbr the insurance of compensa
tion provided under this chapter or against liability therefor is su
ject to this chapter and provisions inconsistent with thiapter
arevoid.

(b) Except as provided in pét), a contract under pda) shall
be construed to grant full coverage of all liability of thesured .
underthis chapter unless the departmspecifically consents by |nsuranc;under $102.28 (2) ine f . . h K
written order to the issuance of a contract providing divided insur _(3) Thedepartment magxamine from time to time the books
anceor partial insurance. andrecords of any insurer insuring liabilir compensation for

(c) 1. Liability under s102.35 (3)is the sole liability of the anemployer in this state. The department meayuire an insurer

. . . designate one mailing addrdes use by the department and to
empt)loyer,notwnhstandlng any agreement of the parties to ﬂﬁ%spon%to corresponde%ce from the deypartmer?t withirdags.
contrary.

. . . Any insurer that refuses or fails émswer correspondence from
2. An intermediate agency or publisher referred 10 108.07 & qepartmenor to allow the department to examine its books

(6) may under its own contragif insurance, cover liability of 5n4 vecords is subject to enforcement proceedings under s
employeesas defined in s102.07 (6)for an intermediate or indle go1 g4 J P 9 '

pendennews agengyf the contract of insurance of tpeblisher
or intermediate agency is endorsed to cover those persons.
publisherso covers, the intermediate or independent news ageH%E
neednot cover liability for those persons. P
(d) A contract procured to insure a partnersimay not be
construedo cover the individual liability of the members of th

partnershipin the course of a trade, business, profession Emmissioneshall furnish a copy of theecommendation to the

occupationconducted by them as individuals. A contrpot . 3 ; ;
curedto insure an individual may not be construed to cover tgsurerand shall set a date for a hearing, at which both the insurer

é4) If any insurer authorized to transact wotkertompensa

If the’ A . ;

insurance in this state fails to promptly pdaims for com
sationfor which it is liable or fails to make reports to the
departmentrequired by s102.38 the department may recem
mendto the commissioner of insuranceith detailed reasons,
&hat enforcement proceedings unde661.64beinvoked. The

liability of a partnership of which the individual is a member or ndthe department shai aforded an opportunity to present-evi

coverthe liability of the individual arising as a member of any - <failed to carry out its obligations under this chapttez com
partnership. missioner shall institute enforcement proceedings under

(dL) A contract procured to insure a limited liability compangng 64 |f the commissioner doe®t so find, the commissioner
may not be construed to cover the individual liability of the memyp 41 dismiss the complaint.

bers of the limitediability company in the course of a trade, busi (5) If any employer whom the department exempted from car
ness profession or occupation conducted by them as individuals. y employ: aep p
g compensationsurance arbitrarily or unreasonably refuses

A contract procured to insure an individual may not be construgd’ | " disch | b f pr
to cover the liability of a limited liability company of which the€MPIOYMENLo or dischages employees because of a NoRdis

individual is a member or to cover the liability of the individuafP!ingPhysical condition, the department shall revoke the exemp

arisingas a member of any limited liability company ion of that employer

(e) An insurer who provides a contract under (@rshall file (6) The department has standing to appear as a complainant
the contract as provided in 626.35 andpresent evidence in amgministrative hearing or court pro

(2) (a) No party to a contract of insurance may cancel the Co%eedlng instituted for alleged violation of28.34 (7)

tractwithin the contract period or terminate or not renewctire (7) If the department by one or more written orders specifi
tractupon the expiration date until a notice in writisgyiven to  Cally consents to the issuance of one or more contcavtsing

the other party fixing the proposed date of cancellation or decl&@nly the liability incurred on a construction project and if the-con
ing that the partyntends to terminate or does not intend to renef§ructionproject owner designates the insurance carriepage
the policy upon expiration. Except as provided in. fay, when for each such contract, the construction project owner shaH reim
aninsurance company does not renew a policy uqairation, pursethe department for all qostnmcurr_ed by t.he departmejnt in
the nonrenewal is not fective until 60 days after the insurancdssuingthe written orders and in ensuring minimum confusion and
companyhas given written notice of the nonrenewal to the insur&Ximum safety on the construction project. = All moneys
employerand the department. Cancellation or termination of’§Ceivedunder this subsection shall be deposited in the wisrker
policy by an insurance company fany reason other than nonre COmpensatioroperations fund and credited to the appropriation
newalis not efective until 30 days after the insurance compargccountunder s20.445 (1) (rb)

hasgiven written notice of the cancellation or termination to the (8) TheWisconsin compensation rating bureau shall provide
insuredemployer and the department. Notice to the departméhe departmentwith any information that the department may
may be given by personakrvice of the notice upon the departrequestrelating to workels compensation insuranceverage,
mentat its ofice in Madison, by sending the notice by certifiedncluding the names ofemployers insured and any insured
mail addressetb the department at itsfafe in Madison, or by employer’saddress, business status, type and datewdrage,
transmittingthe notice to the department at itieef in Madison manualpremium code, and policy information including nrum
by facsimile machine transmission, electronic mailany elee bers, cancellations, terminations, endorsements, and reinstate

ence. If after the hearing the commissioner firtat the insurer
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mentdates. The department may enter into contracts with th@2.29 an employee leasing company may not seek or receive
Wisconsincompensation rating bureau to share the costs of detanbursemenfrom another employer for any payments made as
processingand other services. No information obtained by theeresult of that liability An employee leasing company is not
departmentunder this subsection may be made public by thiable under s102.03for any compensation payable under this
departmenexcept as authorized by thesabnsin compensation chapterto an employee of a client who is not a leased employee.

rating bureau. (3) MULTIPLE COORDINATED POLICY REQUIRED. Except as pro

History: 1971 c. 260307, 1975 c. 391975 c. 14%s.26, 54; 1975 c. 199371, : f H
1977¢. 26195 1979 c. 2781981 . 921883 a. 188,329 (25) 1085 a 2083 1087  Videdin subs(4) and(S) (a) an employee leasing company shall

a.179 1989 a. 64332 1993 a. 81112 2001 a. 372003 a. 1442005 a. 1722007  insure its liability under sul§2) by obtaining a separate worleer
a.183 _ compensatiorinsurance policy for each client of the employee
Cross Refeence: See also sOWD 80.61and80.65 Wis. adm. code. __leasingcompany under a multiple coordinated palidhe policy
Sub.(1) (b) [now (1) (d)] does not apply to a joint venture, and insurance wntter}_I I both th | | X d th i
in the name of one venturer is figient to cover his or her joint liabilityinsurance  onallname both the employee leasing company and the client as
Companyof North America vDILHR, 45 Wis. 2d 361173 N.W2d 192(1970). named insureds, shall indicate which named insured is the

employedeasing company and which is the client, shall designate

102.315 Worker's compensation insurance; employee eitherthe employee leasing company or the client, not both,

leasing companies. (1) DerINITIONs. In this section: asthe first named insured, and shall provile mailing address
(a) “Bureau” means the \¥consin compensation ratingof each named insured. Exceptpgsmitted under sul§6), an

bureauunder s626.06 insurermay issue a policy for a client under this subsection only

(b) “Client” means a person that obtains all or part of its noif all of the employees of the client are leased employees and are
temporary,ongoing employee workforce through an employegoveredunder the policy
leasingagreement with an employee leasing company (4) MASTERPOLICY: APPROVAL REQUIRED. An employee leas

(c) “Divided workforce” means a workforce in which some ofng company may insure its liability under s() by obtaining
the employees o# client are leased employees and some of thenaster policy that has been approved by the commissioner of
employeeof the client are not leased employees. insuranceas provided in this subsection. The commissioner of

(d) “Divided workforce plan” meana plan under which 2 insurancemay approve the issuance of a master policy if the
worker’scompensation insurance policies are issued to cover figurerproposing to issue the master policy submits a filing to the
employeesof a client that has a divided workforce, one policfureaushowing that the insurer has the technological capaiity
coveringthe leased employees of the client and one policy cov@perationcapability to provide to the bureau information, inelud
ing the employees of the client who are not leased employeedng unit statistical datanformation concerning proof of coverage

(e) “Employee leasinggreement” means a written contracfind cancellation, termination, and nonrenewal of coverage, and
betweenan employedeasing company and a client under whicRNY other information that the bureaway require, at the client
the employedeasing company provides all or part of the nontente Vel and in a format required by the bureau and the bureau sub
porary,ongoing employee workforce of the client. mits the filing to the commissioner of insurance for approval

(f) “Employee leasing company” means a person ¢hat unders.626.13 A master policy filing under this subsection shall

tractsto provide the nontemporargngoing employee workforce also establish basic manual rules governing the issuance of an

of a client under a written agreement, regardless of whether ffigurancepolicy covering the leased employees of a divided
person uses the term “professional employeryanization,” waorkforcethat are consistent with sul) and the cancellation,
“PEO,” “staff leasing company “registered stafleasing corﬁ termination,andnonrenewal of policies that are consistent with

pany,” or “employee leasing compahyr uses any othesimilar sub.(10). On approval by the commissioner of insurance of a

nameas part of the pers@business name or to describe the peff@sterpolicy filing, an insurer may issue a master policy to an
son'sbusiness. “Employee leasing company” does not includ€ZPloyedleasing company insuring the liabilitf the employee
cooperativeeducational service agencyhis definitionapplies €asingcompany under sui).
only for the purposes of this chapter and does not apply to the uséd) MASTER POLICY; SMALL CLIENTS. (a) Regardless of
of the term in any other chapter whethera master policy has beepproved under sulf4), an

(@) “Leased employee” means a nontemporagngoing employedeasing company may insure its liability under g@p.

employeewhose services are obtained by a client under 4fith respect ta group of small clients of the employee leasing
employedeasing agreement. companyby obtaining a master policy in the voluntary market

“ S : . insuringthat liability. The fact that an employee leasing company

(h) “Master policy” means a single workercompensation > - S A
insurancepolicy issued by an insurer authorized to do business/]gS2 client that is covered underndatory risk=sharing plan
this state to an employee leasing company in the name of {iiiers-619.01does not preclude the employee leasing company
employedeasing company that covers more thandiet of the O obtaining a master poliaynder this paragraph so long as that
employeeleasing company client is not covered under the master polidy insurer may issue

(i) “Multiple coordinated policy” means a contract of insura master p(_)licy. under this paragraph insuring in the voluntary
ancefor workers compensatiomnder which an insurer autho market_tﬂe liability under sub(f2) of ﬁml_emplo;f/eﬁ Ieaswllg)m |
rized to do business in this state issues separate Wwod@En panywith respect to a group of small clients of the employee leas

- v t : gn company regardless of whether any of those small clients has
pensatiorinsurance policies to an employee leasing company gﬁi

eachclient of theemployee leasing company that is insured under vided workforce. .
the contract. (b) Within 30days after the &dctive date of an employee leas

ing agreement with a small client that is covered under a master

() “Small client” means client that has an unmodified annu i :
. . . - . . . icy under par(a), theemployee leasing company shall report
premiumassignable to its business, including the business of he department all of the following information:

entitiesor oganizations that are under common control or owne . .
shipwith the client, thais equal to or less than the threshold below 1. The name and address of the smié@ht and of each entity
which employers are not experience rated utisestandards and OF organization that is under common control or ownership with
criteriaunder s$626.11and626.12 without regard to whether the thesmall client.

client has a divided workforce. 2. The number of employees initially covered under the mas

(2) EMPLOYEE LEASING COMPANY LIABLE. An employee leas ter policy.
ing company is liable under $02.03for all compensation pay 3. The estimated unmodified annual premium assignable to
ableunder this chaptep a leased employee, including anypaythe small clients business, including the business of all entities or
mentsrequired under 4.02.16 (3)102.18 (1) (bpr(bp), 102.22 organizationghat are under common control or ownership with
(1), 102.35 (3)102.57 0r102.6Q0 Except as permitted undgr the small client, without regard to whether the small client has a
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divided workforce, which informatiothe small client shall report datory risk—sharing plan covering both those leased employees
to the employee leasing company andemployees who are not leased employees.

4. The dfiective date of the employee leasing agreement.  (d) When the department receives a notification undefipar

(c) Within 30 days aftethe efective date of coverage of athedepartment shall immediately provide a copy ofrtbéfica-
smallclient under a master policy under [aj, the insurer giif ~ tion to the bureau.
authorizedby the insurerthe employee leasing company shall file (e) 1. Ifa client intends to terminate a divided workforce plan,
proof of that coverage with the department. Coverage of a sithk client shall notify the department of that intent on a form pre
clientunder a master policy becomes binding when the insurersaribedby the department. efmination of a divided workforce
employedeasing company files proof of thedverage under this planby a client is not &ctive until 10 days after notice of the-ter
paragraphor provides notice of coverage tbe small client, minationis received by the department.
whicheveroccurs first. Nothing in this paragraph requires an 2. |f an insurer cancels, terminates, or does not renew a work
employeeeasing compangr an employee of an employee leaser's compensation insurance policy issued under a divicet-
ing companyto be licensed as an insurance intermediary under ghce plan that covers in the voluntary market the employees of
628 clientwho are not leased employees, the divided workforce plan

(d) If at any time the unmodified annual premiassignable is terminated orthe efective date of the cancellation, termination,
to the business of a small client that is covered under a mastenonrenewal of the poligyunless the client submits evidence
policy under par(a), includingthe business of all entities ogar  underpatr (c) thatboth the leased employees of the client and the
nizationsthat are under commarontrol or ownership with the employeef the client who areot leased employees are covered
small client, without regard to whether the small client bas undera mandatory risk—sharing plan.
divided workforce, exceeds the threshold below which employers 3. If an insurer cancels, terminates, or does not renew a work
arenot experience rated under $tandards and criteria under sser's compensation insurance policy issued under a divictet-
626.11and626.12 the employee leasing compashall notify the  force plan that covers under thmandatory risk-sharing plan
insurerand obtaircoverage for the small client under s(8).or  ynders. 619.01the employees of a client who are not leased
4. employeesthe divided workforce plan is terminated the efec-

(6) DivibED WORKFORCE. (a) If a clientnotifies the depart tive date of the cancellatiotermination, or nonrenewal of the
mentas provided under paib) of its intent to have a divided policy.
workforce,an insurer may issue a workecompensation insur  (7) FiLING OF CONTRACTS. An insurer that provides a policy
ancepolicy covering only théeased employees of the client. Anyndersub.(3), (4), or (5) (a)shall file the policy as provided in s.
insurerthat issues a policy covering only the leased employeesgdfs 35
aclient isnot liable under s102.03for any compensation payable (8) COVERAGE OF CERTAIN EMPLOYEES. (a) A sole proprietor
underthis chapter to an employee of the client who is ieased 5 yartner or a member of a limited liability company is not eligible

: : . 8ed a
employeeunless the insurer also issues a policy covering t%g worker's compensation benefits under a policy issued under
employee. A client that has divided workforce shall insure its sub.(3), (4), or (5) (a)unless the sole propriefguartneror mem
employeesvho are not leased employeestie voluntary market ﬁgrelects coverage underX)2.075by an endorsement on the

andmay not insure those employees under the mandatory rigk=: ; ;
sharingplan under s619.01unless the leased employees of th lg::c?égjs\mmgthe sole proprietopartney or member who has so

client are covered under that plan. ) L
b) A client that intends to h divided K h (b) An officer of a corporation is covered for workecom
(b) A client that intends to have a divided workforce shallengatiorhenefits under a policy issued under $8h.(4), or (5)
notify the department of that intent on a form prescribed by t . unless the dicer elects under £02.076not to be covered

departmenthat includes all of the following: _ underthe policy by an endorsement on the potieyning the df-
1. The names and mailing addresses of the client and 88 who has so elected.

employeeleasing companythe effective date of the employee (c) An employee leasing company shall obtain a wdsker

Ieﬁ5|ngagr??mentci a delscrlptlon 05 the hemtﬁloy.e?s of tthe cliempensatiomsurance policy that is separate from a patioy:
who are not leased employees, and such other Information asdhfq the employees whom it leases to its clients to cover the

departmenmmay require. _ employeeof theemployee leasing company who are not leased
2. Except as provided in péc), evidence that the employeesemployees.

of the client who are not leased employees are covered in the vol(g) PREMIUMS. (a) An insurer that issues a policy under sub.

yntarym@rket. That ewdencg shall be in the form of a copy of t ,(4), or (5) (2)maychage a premium for coverage under that

information page or declaration page of a wokebmpensation jicy"that complies with the applicable classifications, rules,

insurancepolicy or binder evidencing placement of coverage i tes,and rating plans filed with and approved by the commis
the voluntary market covering those employees. sionérof insurance under 626.13

3. An agreement by the clietd assume full responsibility to (b) For a policy issued under suB) in which an employee
|mmed|§1telypay all compensation and other payments paya singcompany is the first named insured ordanaster policy
underthis chapter as may be required by the department shou Hedunder sub(4) or (5) (a) an insurer magpbligate only the

disputearise betweef or more insurers as to liability under thisemployeeleasing company to pay premiums due for a client’

chapter for an injury sustained while a divided workforce plan . ;
in effect, pending final resolution of that dispufghis subdivision 2&;?33?%?%2? é)c?\lllgryagg(;rgwnf:){hneotcﬁgrc](t).ver any unpaie pre

doesnot preclude a client from insuring that responsibility in an . ) o . .
insurerauthorized to do business in this state. ft(r? ;”I]IIS subsection does not prohibit an insén@m doing any
of the following:

c) If the leased employees of a client are covered under-a man . . .
(©) ploy 1. Collecting premiums or othehages due with respect to

datoryrisk—sharing plan under §19.01 the client mayinstead . A X
of providing the evidence required under. ) 2, provideevi- aclient bymeans of list billing through an employee leasing-com

dencein its notification under pafb) that both the leased employ Pany- N _ o
eesof the client and the employees of the client wr®not leased 2. Requiring an employee leasing company to maintair a let
employeesare covered under that mandatory risk-sharing plaigr of credit or other form of security to ensure payment of a pre
That evidence shall be in the form of a copy of the informatidAlUmM.

pageor declaration page of a workgrcompensation insurance 3. Issuing policies that have a common renewal tbeddl, or
policy or binder evidencing placement of coveragder the man aclass of all, clients of an employee leasing company
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4. Grouping together the clients of an employee leasing com 3. An insurer may cancel, terminate, or nonrenepokcy
panyfor the purpose of &éring dividend eligibility andbaying describedn subd.1., including cancellation or termination of a

dividendsto those clients in compliance with681.51 policy providing continued coverage under subdby providing
5. Applying a discount tthe premium chaed with respect Written notice of the cancellation, terminatiasr, nonrenewal to
to a client as permitted by the bureau. the insured employdeasing company and to the department as

requiredunder s102.31 (2) (apnd by providing that notice to the
insuredclient. Except as provided §102.31 (2) (b)cancella
tion or termination of a policy under this subdivision for any rea
sonother than nonrenewal is nofegtive until 30 days after the

6. Applying a retrospective rating optiéor determining the
premiumchaged with respect ta client. No insurer or employee
leasingcompany maympose on, allocate to, or collect from a cli
enta penalty under a retrospectiv@ing option arrangement. . . h . ;
This subdivision does not prohikén insurer from requiring an insurerhas provided written notice of the cancellation or termina

i ivdlion to the insured employee leasing compéhg insurectlient,
employedeasing company to paypenalty under a retrospectlvet'on : .
rating Option arrangement with respect to a cliefthe employee andthe department. Except as provided it02.31 (2) (b)nonre
leasingcompany newalof apolicy under this subdivision is notfeftive until 60
(10) CANCELLATION, TERMINATION, AND NONRENEWAL OF POLI- days after the insurer has provided written notice of the- can
cies. (a) 1. A policy iésued under ‘Sl@) in which the employee cellationor termination to the insured employee leasing company

leasingcompany is the first named insured angolicy issued theinsured client, and the_department. . . .
undersub.(4) or (5) (a)may be cancelled, terminated,rmnre .4. If an employeg Ieasmg_ agreement is termlnated during the
newed as provided in subds.to 4. policy period of a policy described in suldd. an insurer shall can

celthe employee leasing compasgbverage under the policy by
anendorsement to the policy and coverage of the client under the
Bﬂlicy shall continue as to all employees of the client unless the
olicy is cancelled or terminated as permitted under saibd.

History: 2007 a. 185

2. The insureds under a policy described in stibchay can
celthe policy during the policy period if bothe employee leasing
companyand the client agree to the cancellation, the cancellati
is confirmedby the employee leasing company promptly proviaD
ing written confirmation of the cancellationttze client or by the
clientagreeing to theancellation in writing, and the insurer pro 102.32 Continuing

vides written notice of the cancellation to the department Yoss payment. (Im) In any case in which compensation pay
requwedungler s102.31 (2) (a) ) mentsfor an injury have extended wiill extend over 6 months

3. Subject to subdk., an insurer may cancel, terminate, opr moreafter the date of the injury or in any case in which death
nonrenewa policy described in subd. by providing written penefitsare payable, any party in interest maythe discretion of
notice of the cancellat_lon, termination, @onrenewal to the the department, be dischged from, or compelled to guarantee,
insured employee leasing company and to the department g re compensation payments by doing any of the following:
requiredunder s102.31 (2) (apnd by providing that notice to the (a) Depositing the present value of the total unpaid compensa

insuredclient. The insurer is not required to stat¢hia notice to tion upon a 5 percent interest discount basis withedit union,

theinsured client the facts on which the decision to Cancel"te"gbvingsbank savings and loan association, bank, or torst
nate,or nonrenew the policy is based. Except as provided in %nydesigna{ted by the department ' '

102.31(2) (b), cancellation or termination of a policy under thi . o N .
(2) (b) poicy (b) Purchasing an annujtyithin the limitations provided by

subdivisionfor any reason other than nonrenewal is nietogif/e ! . O . .
until 30 days after the insurer has provided written notice of tf/%: from an insurance company licensed in this state that is desig

cancellatioror termination to the insuregmployee leasing com Nnatedby the department.
pany,the insured client, and the department. Except as provided(C) Making payment in gross upon @ércent interest discount
in 5.102.31 (2) (b)nonrenewal of a policy under this subdivisiorbasisto be approved by the department.
is not efective until 60 days aftehe insurer has provided written  (d) In casesn which the time for making payments or the
noticeof the cancellation or termination to the insuegtployee amountsof payments cannot be definitely determined, furnishing
leasingcompanythe insured client, and the department. a bond, or other securitgatisfactory to the department fine

4. If an employee leasing company terminates an employegymentof compensation as maye due or become due. The
leasingagreement with a client in its entireninsurer may can acceptancef the bond, or other securignd theform and suff-
cel or terminatea policy described in subdl. covering that client ciency of the bond or other securjtghall be subject to the
during the policy period by providing written notice of the ean approvalof the department. If the employer or insurer is unable
cellationor termination to the insured employee leasing compaayfails to immediately procure the bond, then, in lieprafcuring
and the department as requitgttlers.102.31 (2) (apnd by pre  thebond, deposit shall be made with a credit union, savings bank,
viding that notice to the insured client. The insurer shall statedgavingsand loan association, bank, or trust company designated
the notice to the insured client that the policy is being cancelléy the department, of the maximum amount that may reasonably
or terminated due to the termination of the employee leasihgcomepayable in theseases, to be determined by the depart
agreement.Except as provided in $02.31 (2) (b)cancellation mentat amounts consistent with the extent of the injuries and the
or termination of a policy under this subdivision is ndeetive law. The bondsand deposits are to be reduced only to satisfy
until 30 days after the insurer has provided written notice of thimsand withdrawn only after the claims which tfae to guar
cancellationor termination to the insureziployee leasing com anteeare fully satisfied or liquidated under pg), (b), or (c).
pany,the insured client, and the department. (5) Any insured employer mayvithin the discretion of the

(b) 1. A policy issued under sul) in which the client is the departmentcompel the insurer to disclug, or to guarantee pay
first named insured may be cancelled, terminated, or nonrenewsght of, the employées liabilities inany case described in sub.
asprovided in subd<2. to 4. (1m) and thereby releaske employer from compensation liabil

2. The insureds under a policy described in stibchay can ity in that case, but if for any reasarbond furnished or depqsit
cel the policy during the policy period if bothe employee leasing madeunder sub(1m) (d)does not fullyprotect, the compensation
companyand the client agree to the cancellation, the cancellatitigureror insured employeas the case may be, shall still be liable
is confirmedby the employee leasing company promptly provid0 the beneficiary of the bond or deposit.
ing written confirmation of the cancellationttee client or by the (6) (a) If compensation is due fpermanent disability follow
clientagreeing to theancellation in writing, and the insurer pro ing an injury or if death benefits are payable, payments shall be
vides written notice of the cancellation to the department asadeto the employee or dependent on a monthly basis as pro
requiredunder s102.31 (2) (a) videdin pars.(b) to (e).

liability; guarantee settlement,
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(b) Subject to pa(d), if the employer or the employsrinsurer and (2s), refuse to honor a subpoena issued by an attorney of
concedediability for an injury that results in permanent disabilityrecordin a civil or criminal action or special proceeding to inspect
and if the extent of the permanent disability can be determineddcopy a record that is confidential under this paragrapless
basedon a minimum permanent disabilitgting promulgated by oneof the following applies:
the department by rule, compensation for permamntsebility 1. The requester is the employee who is the subject of the
shallbegin within 30 days after the end of the emplaykealing recordor an attorney or authorized agefithat employee. An
periodor the date on which compensation for temporary disabiligttorneyor authorized agent of an employee who is the subject of
endsdue to the employegteturn to work, whichever is earlier arecord shall provide a written authorizatifam inspection and

(c) Subject to pafd), if the employer or the employsinsurer copyingfrom the employee if requested by ttepartment or the
concedediability for an injury that results in permanatisability —~commission.
but the extent of thgpermanent disability cannot be determined 2. The record that is requested contains confideinfiatma:
without a medical report that provides the basis for a minimution concerning a workés compensation claimnd the requester
permanentlisability rating, compensation for permanent disabilis an insurance carrier employer that is a party to any worker
ity shall begin within 3@ays after the employer or the empldyer compensatiorlaim involving the same employee orattorney
insurer receives a medical report that provideasisfor a perma  or authorized agent of that insurance carrier or empleyeept
nentdisability rating. thatthe department or the commission is not requiretbta ran

(d) The departmenshall promulgate rules for determiningdomsearch of its recordmd may require the requester to provide
whencompensation for permanent disability shall begin in casé approximate date of the injury and any other relenforma
in which the employer or the employinsurer concedes liabil tion that would assist the department or the commigsifinding
ity, but disputes the extent of permanent disability therecord requested. An attorney or authorized agfesnt insuy

(e) Payments for permanent disabilitpcluding payments &ncecarrier or employer that is a party to an emplayeerkers
basedon minimum permanent disability ratings promulgated HPmpensationclaim shall provide a written authorization for
the department by rule, shall continue on a monitagis and shall NSpectionand copying from the insurance carigeremployer if
accrueand be payablbetween intermittent periods of temporary€duestedy the department or the commission.

disability so long as the employer or insurer knows the nature of 3. The record that is requested contains finariicfarmation
the permanent disability provided by a self-insured employer or by an applicant for

(6m) Thedepartment may direct an advance on a payment@emptionunder s102.28 (2) (bjandthe requester is the self-
unaccruectompensation for permanent disability or death beniSuredemployer or applicant for exemption or an attorney or

fits if the department determines that the advance payment is inqHi10rizeédagent of the self-insured employer or applicant for
bestinterest ofthe injured employee or the employeeepen exemption. An attorney or authorized agent of the self-insured

dents. In directing the advance, the department shall tee employeror of the applicant for exemption shall provideréten

employeror the employes insurer an interest credit against jtguthorizationfor inspection and copying from tiself-insured

liability. The credit shall be computed at 5 percent. An injurédlPloyeror applicant for exemptioif requested by the depart

employeeor dependent may receive no more than 3 advanee p ) o
mentsper calendar year 4. A court of competent jurisdiction in this state orders the

(7) No lump sum settlement shall be allowed in any case g?partmenbr the commission to release the record. »
permanenttotal disability upon an estimated life expectancy - The requester is the subunit of the department that adminis
exceptupon consent of all parties, after hearing and finding by tk'S child and spousal support or a county child support agency
departmenthat the interests of the injured employee will be-coinders.59.53 (5) the request is made unde#8.22 (2mjand the

servedthereby requests limited to the name and address of the employee who is
History: 1977 c. 1951979 c. 2781983 a98 368 538 1991 a. 2211993 a. 49 the subject of the recordhe name and address of the emplayee’

2001a. 37 2003 a. 1442005 a. 1722007 a. 185 employerand any financial information about that employee con
Cross Refeence: See also s©OWD 80.32 80.33 80.39 and80.5Q0 Wis. adm.  tainedin the record.

code.

Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per 6. Thedepartment of revenue requests the record for the pur
annumbasis rather than a one-tirsinple interest basis. HammlWIRC, 223 Ws. pose of locating a person, or the assets of a pesunhas failed
2d 183 588 N.W2d 358(Ct. App. 1998)98-0051 to file tax returns, who has underreported taxable income or who
is a delinquent taxpayer; identifying fraudulent tax returns; or pro
viding information for tax-related prosecutions.

(c) A record maintained bghe department or the commission
that contains employer ansurer information obtained from the
Wisconsin compensation rating bureau underl82.31 (8)or
626.32(1) (a)is confidentialand not open to public inspection or
copyingunder s.19.35 (1)unless the \lgconsin compensation
rating bureau authorizes public inspection or copying of that

102.33 Department forms and records; public access.

(1) Thedepartment shall print and furnish free to amyployer
or employee any blank forms that the department consigees
sary to facilitate eficient administrationof this chapter The
departmenshall keep any record books or recdtds the depart
mentconsiders necessary for the proper afidieft administra
tion of this chapter

(2) (a) Except aprovided in pars(b) and(c), the records of ;¢ otion
the department, and the records of the commissilated to the )

administration of this chapter are subject to inspection and- copy (1) 1. In this paragraph: o
ing under $19.35 (1) a. “Government unit” has the meaning given i38.02 (17)

(b) Except as provided in this paragraph and (dara record and also includes a corresponding unit in the government of
maintainedby the department or by th:emmissior(r%\at reveals anothe“rstat.e ora unlt. of the federgl g”overnment. . .
the identity of an employee who claims workecompensation b. “Institution of higher education” has the meaning giiren
benefits the nature of the employsetlaimed injurythe employ S 108.02 (18)
ee’spast or present medical conditithe extent of the empley c. “Nonprofit research ganization” means an ganization
ee’sdisability, or the amount, type, or duration of benefits paid tdatis exempt from federal income tax under secioh(a) of the
the employee and a record maintained by the department thdernal Revenue Code and whose mission is to engage in
revealsanyfinancial information provided to the department byesearch.
a self-insured employesr by an applicant for exemption under 2. The department dhe commission may release informa
s.102.28 (2)b) are confidential and not open to public inspectiotion that is confidential under pgb) to a government unit, an
or copying under s19.35 (1) The department or commission maynstitution of higher education, or a nonprofit researajaniza-
deny a request made undet$.35 (1)or, subject to s102.17 (2m) tion for purposes of research and may release information that is
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confidentialunder par(c) to those persons for that purpose if the AblL"t?C i?terptretation of sut|>- @), t??t a violatiwqu_ir?s an femploye'ls who if-

; ; : : : unableto return to a prior employment to express an interest in reemploynment in
Wlsconsmcomper)sat.lon. rating pureauthonze_s that release. Adifferentcapacitywas reasonable. Hill LIRC, 184 Wis. 2d 1.0, 516 N.W2d 441
governmentunit, institution of higher education, or nonprofit (Ct. App. 1994).
researchorganizationmay not permit inspection or disclosure of If an employer shows that it refused to rehire an injured employee because the

; ; ; ; P f mployee’sposition was eliminated to reduce costs and increéiseenty, reason
anylpformatlon released to it under this SUdeVB'O“,thm IS eonﬁblecause has been shown under sub. (3). Ray Hutson Chevrolet LIRCy186
dentialunder par(b) unless the department or commission auth@vis. 2d 118, 519 N.W2d 649(Ct. App. 1994).
rizesthat inspection or disclosure and may not peimsipection  An attendance policthat includes absences due to work-related injuries as part

i i & i : iof the total of absences allowed before termination violates sub. (3). Great Northern
or disclosure of any information released to it under this subdl\gforp_v_ LIRC, 189 Ws. 2d 313525 N.W2d 361(Ct. App. 1994).
sion th_at IS confidential Under_pafc) unless t_he depaftment OF  Neithersub. (2) nor case law authorizes employees who are terminated for filing
commission,and the Wsconsin compensation ratinigureau, worker's compensation claimgo bring wrongful dischge claims against their

authorizethe inspection or disclosure. A government unit, instit§Mmployers.Brown v Pick 'n Save Food Stores38 £ Supp. 2d 133(2001).
tion of higher education, or nonprofit researchamization that 102.37 Employers' records. Every employer of 3 or more

obtainsany confidential information undehis subdivision for : . .
purpose®f research shall provide the results of that research fgersonsand every employer who is subject to this chapter shall

: ep a record of all accidents causing death or disability of any
?Jé?%%%g&gﬁ persothat released or authorized the release ﬁ1p|oyeaNhile performing servicegrowing out of and inciden

History: 1075 c. 14%.54 1989 a. 641991 a. 851995 a117, 1097 a. 19237 [ L0 the employment. This record shall gtte name, address,

2001a. 37 107: 2005 a. 172 age,and wagesf the deceased or injured employee, the time and
causes ofhe accident, the nature and extent of the inpmg any

102.35 Penalties. (1) Every employer and every insurancettherinformation the department may requirerbie or general
companythat fails to keep the records to make the reports order. Reports based upon this record shall be furnished to the
requiredby this chapter or that knowingfglsifies such records departmentt such times and in such manner as the department
or makes false reporthall pay a work injury supplemental benemay require by rule or general ordér a format approved by the
fit surchage to the statef not less than $10 nor more than $logepartment. _
for each dfense. The department mayaive or reduce a sur ~ History: 1975 c. 14%.54,1985 a. 832001 a. 37

chargeimposed under this subsection if the employer or insurarfg .

; ; ) : 2.38 Records and reports of payments.  Every insuf
companythat violated this subsection requests a waiveedue ncecompany that transagts the brl)Js)ilness of comper¥§a§un
tion of the surchaye within 45 days after the date on which notic nce,and every employer who is subject to this chaptemwhose
of the surchage is mailed to the employer or insurance compa : fy employ )

Lo . Irability is not insured, shall keep a record of all payments made
%r;grrsnhzg\ilg)sn th:t;gﬁ:;]nolgtli%n ‘(’)VSa: ddﬂr?(jtgrn:r:?;;w?gsaebcstﬁ;c% OJuunderthis chapter and of thene and manner of making the pay
within 90 dé s after t?wge datg on which notice of the suaeh: entsand shall furnish reports basegon these records and any
i y - Qe otherinformation to the department as the department may require
mailed to the employer or insurance companinterest shall

; by rule or general ordein a format approved by the department.
accrueon amounts that are not paid wiere at the rate of 1 per "\ 1975 ¢ 147%.54 1975 c. 1991979 c. 891985 a. 832001 a. 37

centper month. All surchges and interest payments received
under this subsection shall be deposited in the fund establishe¢. 39 Rules and general orders; application of stat -
unders.102.65 utes. The provisions of €£03.005relating to the adoption, publi

(2) Any employer or duly authorized agent thereof, whogation,modification, and court review of rules general orders
without reasonable cause, refuses to rehire an employee injuredfithe department shall apply to all rules promulgated or general
the course of employment, or who, becaoéa claim or attempt orders adopted under this chapter
to claim compensation benefits from such emplpyéscrimi History: 1995 a. 272001 a. 37
natesor threatens to discriminate against an employee as to the . ) )
employee’ssmployment, shall forfetb the state not less than $50t02-40 Reports not evidence in actions.  Reports fur
nor more than $500 for eacHarfse. No action under this subsechishedto the department pursuant to $62.37and102.38shall

tion may be commenced except upon request of the departm8Af.Pe admissible as evidence in any action or proceedisigg

(3) Any employer who without reasonable cause refuses %Jt of the death or accident reported.

rehireanemployee who is injured in the course of employmeni02 42

wﬁergsrita:jble eTFlﬂlertn?m is availabb;ithinf :L‘e Oflsmpltt)yes’t EMPLOYEE. The employer shall supply sustedical, sugical, chi
physicaland mental imitations, upon oraer ol the aepartmen aP(g%ractic, psychological, podiatric, dental, and hospital treatment,

in addition to other benefits, has exclusiability to pay to the ﬂgdicines,medical and sgical supplies, crutches, artificial

Incidental compensation. (1) TREATMENT OF

employeethe wages lost during the period of such refusal, ngtempersappliances, and training in the use of artificial members
exceedingone yeass wages. In determining the availability of; g appliances, orat the option of the employee, Christian-Sci
suitableemployment the continuance in business of the employgicetreatment in lieu of medical treatment, medicines, and-medi
shall be considered and any written rules promulgated by g sypplies, as may be reasonably required to cure and relieve
employerwith respect to seniority or the provisicsfsany colle€  from the efects of the injuryand to attain &tient use ofartificial

tive bagaining agreement with respect to seniority shall goverfyempersand appliances, and in case of the empleyezglect or

History: 1975 c. 1471977 c. 29195 2003 a. 1442005 a. 172 . P :
: > S ' ) refusalseasonably to do so, or in eggency until it is practicable
An employercannot satisfy sub. (3) by rehiring with an intent to fire at a later dat y ! Y p

Dielectric Corporation vLIRC, 111 Wis. 2d 270330 N.W2d 606(Ct. App. 1983). tEOf the employee to give notice ofjury, the employer shall be

An employer has the burden to prove that rehiring was in good faiéist Alllis liable for t_he reas_o_nable expense incurred by or on beh_a|f of the
School Dist. VDILHR, 116 Ws. 2d 410342 N.W2d 415(1984). employeein providing such treatment, medicines, supplies, and

A one-day absence from work due to an injury triggered the rehire provision unggining. When the employer has knowledge of the injury and the
igﬁ;;f{)- Link Industries, Inc.\LIRC, 141 Ws. 2d 551415 N.W2d ST4(CL AP e cassityfor treatment, the employerfailure to tender the neces

For liability under sub. (3), the employee must show that he orljheas an Sarytreatment, medicines, supplies, and training constitutes such
empl_loyefer;]?) su?]t_alne? a g%mpensr?bl_e_ |r[111dury;. 3)|z;\:ppl(|jedcfor rehl_re;hé‘l)Rgad tmeglector refusal. The employer shall also be liableréason
applicationfor rehire refuse ue to the injuryniversal Foods Corporation , H
161Wis. 2d 1467 N.W2d 793(Ct. App. 1991). ableexg()jen?e mcarred b)ll the ?mplo%;?ent‘ec?ssary trgatmledr!t to

Sub.(3) does not baain employee from seeking arbitration under a collective bapurean_ relieve t e employee from t Ssof occupational dis
gainingagreemento determine whether termination following an injury violated the@aseprior to the time that the employee knew or should have
%gree”l‘ef!ts“b- (321 relates to haffm fg‘ze(f)éhér)l \%Oflﬁef ITJWl!St:‘.f?ttyﬁtlleect to knownthe nature of his or her disabiliyd its relation to empley

e exclusive remedy provision of s. . , the “exclusive liapili anguage
sub.(3) does not bar lawsuitsit imposes a penalty on the employer for refusal to hirg.hem’ apd fas to SUCh treatment su@s).and(3) Sha” not apply
Countyof LaCrosse WWVERC,182 Wis. 2d 15513 N.W2d 708(1994). The obligation to furnish such treatment and appliances shall con
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tinue as required to prevent further deterioration indbedition issuea voucher in payment of the award from the proper appropri
of the employee or to maintain the existing statusuch condi ationunder s20.865 (1) (fm)(kr) or (ur), and shall transmit one
tion whether or not healing is completed. copy of the voucher and the awatal the oficer, department or

(1m) LIABILITY FORUNNECESSARYTREATMENT. If an employee agencyby whom the décted employee is employed.
who has sustained a compensah|ary undertakes in good faith  (9) REHABILITATION; PHYSICAL AND VOCATIONAL. (&) One of
invasivetreatment that is generally medically acceptable, but tithe primary purposes of this chapter is restoration of an injured
is unnecessayyhe employer shapay disability indemnity for all employeeto gainful employment. d'this end, the department
disability incurredas a result of that treatment. An employer is nshallemploy aspecialist in physical, medical and vocational feha
liable for disability indemnity forany disability incurred as a bilitation.
resultof any unnecessary treatment undertakegoind faith that ~ (b) Such specialist shall study the problems of rehabilitation,
is noninvasive or not medically acceptable. This subsectibnth physical and vocational and shall refeitablecases to the
appliesto all findings that an employee has sustained a compengapartmenfor vocational evaluation and training. The specialist
ble injury, whether the finding results from a hearing, dleéault shall investigate and maintain a directory of such rehabilitation
of a party or a compromise or stipulation confirmed by the depafacilities, private and public, as are capabfeendering compe
ment. tent rehabilitation service to seriously injured employees.

(2) CHolice oF PRACTITIONER. (&) When the employer has (c) The specialist shall review and evaluate reported injuries
notice of an injury and its relationship the employment, the for potential cases in which seriously injureiployees may be
employershall ofer to the injured employee his or her choice afh need of physical and medical rehabilitation and may confer
any physician, chiropractprpsychologist, dentist, physicianwith the injured employee, employénsurance carrier or attend
assistant, advanced practice nurse prescriheor podiatrist ing practitioner regarding treatment and rehabilitation.
licensedto practice and practicing in trétate for treatment of the  History: 1971 c. 611973 c. 150282, 1975 c. 1471977 c. 19%5.2410 28, 45

P o 1977c. 2731979 c. 2781981 c. 201987 a. 1791980 a. 641995 a. 2%s.3743m
injury. By mutual agreement, the employee may haveMtiee  37,,'6130"(4) 1997 a. 338 1999 a. 92001 a. 372003 a. 1442005 a. 1722007

of any qualified practitioner not licensed in this state. In chsea.185
emergencythe employer may arrange for treatment without ten The requirement that medical treatment be supplied during the healing period,

i i definedas prior to the time theondition becomes stationarg not determined by
dermg a choice. After the emgency has passed tbmployee referenceo the percentagef disability but by a determination that the injury has sta

S_ha” be given _hiS or heshoice of attending PraCtitioner at t}’\e_'l'?‘arbilizec_j. Custodiakare, as distinguished from nursing services, is not compensable.
liest opportunity The employee has the right to a 2nd choice #fednicoffv. DILHR, 54 Ws. 2d 7 194 N.W2d 670(1972).

attendingpractitioner on notice to the emplo;mr its insurance ..!nappropriatecases, the department may postpone a determination of permanent
isability for a reasonable period until after a claimant completes a competent and

carrier. Any further choice shall be by mutual agreement. -Pagkasonableourse ophysical therapy or vocational rehabilitation as an essential part
nersand clinics are considered to be qmactitioner Treatment of the treatment required for full recovery and minimization of damagesnsT

e e nei americalnsurance Co..\DILHR, 54 Wis. 2d 272195 N.W2d 656(1972).
by a practitioner on referral from another praCtltloanESIG An employee who wishes to consult a second dactdhe panel after the first says

eredto be treatment by one practitioner no further treatment is needed may do so without notice or consent. If the seeond doc
(b) Theemployer is liable for the expense of reasonable tra\{gL[IJrescrlbes an operation that increases the amount of disabiitgmployer is
al

. - - 9 iable. Spencer WDILHR, 55 Ws. 2d 525200 N.W2d 611 (1972).
to obtain treatment at the same rate as is provided for stater of Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refuses

andemployees under 80.916 (8) The employer is not liable for treatmentprovided by the employgas required under sub. (1). An employee is not

the expense of unreasonable travel to obtain treatment. requiredto seek treatment from someone other th@nemployer Klein Industrial
P Salvage vDILHR, 80 Wis. 2d 457259 N.W2d 124(1972).

(3) PRACTITIONER CHOICEUNRESTRICTED. If t'he employer fai_ls Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem
to tender treatment as provided in s{i).or choice of an attending porarydisability, travel expense, and maintenance costs beyonded@s if addi

e . : - tionaltraining is warranted. Beloit CorporatiorState,152 Ws. 2d579 449 N.W2d
practitioneras provided in sul§2), the employee'right to choose 5q9 (Ct. App. 1989).

t_he attending practitioner is noestricted and the employer is syp (1) requires an employer to pay medical expensesaitara final order has
liable for the reasonable and necessary expense thereof. beenissued. Linsey.\LIRC, 171 Wis. 2d 499493 N.W2d 14(1992).

il Sub.(2) (a) does not require @mployer to consent to out-of-state health care
(4) CHrisTIAN SCIENCE. The liability of an employer for the expenseshat result from a referral by an in—state practitioner selected in accordance

cost of Christian Science treatment provided to an injuregith the statute. UFE Inc. LIRC, 201 Ws. 2d 274548 N.W2d 57(1996),94-2794

employeeis limited to the usual and customary gefor that The continuing obligation to compensate an employee for work related medical
treatment expensesinder s. 102.42 does not allagency review of compromise agreements
: afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs

(5) ArTIFicIAL MEMBERS. Liability for repair and replacement medicalexpenses after that tim&chenkoski MLIRC, 203 Ws. 2d 109552 N.w2d
: ; v 120(Ct. App. 1996)96-0051
of prOSth_et_lc devices is l'mlFed to theegdts of normal Wear and_ Undersub. (2), an employee can seek reimbursement for expenses related to 2
tear. Artificial members furnished at the end of the healing perigghctitionersregardless of whether they are the first 2 practitioners whom the

for cosmetic purposes only need not be duplicated. employeehas seen. Herma&arpet Marts MLIRC, 220 Ws. 2d 61, 583 N.W2d 662
(Ct. App. 1998)97-1119

(6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee " section102.01 (2) (g) sets the dateiojury of an occupational disease and s.

shallhave elected Christian Sciertceatment in lieu of medical, 102k01(1|)tprg\/_ides that medical ekX)?ensRes igcturretdh&eéorel an emikoyes of the
B ; . rk-relatednjury are compensable. Read toge| ical expenses in occupa
surglcal,dentalor hOSpItal treatment, no compensation shall li%)nal disease cases are not compensable until the date of bytignce the date is

payablefor the deatlor disability of an employee, if the death bestablished all expenses associated witiiibease, even if incurred before the date
causedpr insofar as the disability may be aggravated, causedg? uy ﬁfchz%“}%%'zé?b}f- Ufggg)?;’”;f}'gswame Co..LIRC, 229 Ws. 2d
. - . . App. -

continuedby an unreasonable refusal or negle(_:t to submit to O'Spencert_:reates an exception to the general rule that compensapemitted
follow any competent and reasonable medicagisarordental only if medical expenses are re%sonably rqullred and neceﬂsaltyzjgfa_sha crl]alm |

i e H ntengages In unnecessary and unreasonable treatment in goo! aith, the employer
treatmemor, in the Can tUberCUIQSIS’ by refusal or negleCt tO|as responsible for payment. Honthaners Restauriatsy LIRC, 2000 WI App 273,
submitto or follow hospital or medical treatmenhen found by 240wis. 2d 234621 N.W2d 660 99-3002
the department to be necessaifhe right to compensation aceru  ContinuingPayments for Medical Expensesiforker's Compensation Proceed
ing during aperiod of refusal or neglect to submit to or follow-hogngs- Camell & Woog. Ws. Law Nov. 1993.
pital or medical treatment when found by the departmeibieto o o i
necessanyn the case of tuberculosis shall be barred, irrespectiy@2-42> _Prescription - and nonprescription drug treat

of whether disability was aggravated, caused or continuBENt (1? DEFINITIONS. In this sgcﬂor?. .
thereby. (a) “Dispense” has the meaning given id50.01 (7)

(8) AWARD TO STATE EMPLOYEE. Whenever an award is made  (P) “Drug” has the meaning given in450.01 (10)
by the department in behalf of a state employee, the departmenfc) “Drug product equivalent” has the meaning giversin
of workforce development shalll file duplicate copies of the awaf§0-13(1).
with the department of administration. Upon receipt of the copies(d) “Nonprescription drug product” has the meaning given in
of the award, the department of administration shall promptty450.01 (13m)
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(e) “Pharmacist” has the meaning given id50.01 (15) all ogt_—of—pocketexpe_nses incur_red by the injured employee in
() “Practitioner” has the meaning given ii4§0.01 (17) obtainingthe prescription drug dispensed.

(g) “Prescription” has the meaning given iM50.01 (19) (c) A'bil!ing statement submitted to an employgr or insurer for
(h) “Prescription drug” has the meaning giviens. 450.01 @ Pprescription drug dispensed under s(®). shall include the
(20). national drugcode number of the prescription as listed in the

() “Prescription order’ has the meaning given im50.01 nationaldrug codealirectory maintained by the federal food and
1) ' drugadministratiorand shall state separately the price of the pre

(2) SuBSTITUTION OF DRUG PRODUCTEQUIVALENTS. (a) Except scriptiondrug and the dispensing fee. ) .
asprovided in pars(b) and(c), when a drug is prescribed to treat (4) LIABILITY OFEMPLOYEE. (a) Except as provided in peb),
an injury for which an employer or insurer is liable under thig Pharmacist or practitioner who dispenses a prescrifliag
chapterthe pharmacist or practitioner dispensing the drug shafidersub.(2) to an injured employee may not collect, or bring an
substitutea drug product equivalent in place of the prescribgftionto collect, from the injured employee any dethat is in
drugif all of the following apply: excesof t_he_l_lablllty ofthe injured e_mployee under syB) (c)

1. In the professionglidgment of the dispensing pharmacist- O the liability of the employer or insurer under s{&).(a)
or practitioney the drug producequivalent is therapeutically  (b) If an employer or insurer denies or dispuigsility for the

equivalentto the prescribed drug. costof a drug prescribe_tl_) an injured employee under s(b),
2. The chage for the drug product equivalent is less than tHB€ pharmacist or practitioner whdispensed the drug may ol
chargefor the prescribed drug. lect, or bring an action to collect, from the injured employee the

(b) A pharmacist or practitioner may not substitute a erJ;ngsmf the prescription drug dispensed, subject to the limitations

; : ; ; ecifiedin sub(3) (a) If an employer or insurer concedes liabil
g;(;dgfc :ﬁgl:‘gl%\?v?;; r;%%rlyp?a@a) in place of a prescribed drifg ity for the cost of a drug prescribed to an injured employeker

(2), but disputes the reasonableness of the amourgezhfor
: . : e prescription drug, the employer or insurer shall provide notice
whichthere is no drug product equivalent, undersub.(4m) (b)to the pharmacist or practitioner that the rea

”2' The prescribdey dd(.ete;mir;ﬁstthat thg ;%rte%cribed db'm'gdﬁ dersrf)nablenessf the amount chged is in dispute and the phar
cally necessary and indicates that no substitution may beé mad&\abistor practitioner who dispensed the drug may not collect, or
that prescribed drug by writing on the face of the prescriptiqgl; -

i J > ; ; i llecfrom the injured employee the cost of
orderor, in the case of a prescription order that is transmittee el g an action to colle L .
tronically, by designating in electronformat the phrase “No sub the prescription drug dispensed after receiving that notice.
stitutions” or “Dispense as written” or words of similar meanin? (4m) RESOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES.
or the initials “N.S.” or “D.A.W' a) The departmerttas jurisdiction under this subsection and s.
(c) Unless parb) applies, if an injured employee requests tha02-16(1m) (¢) and s102.17to resolve a dispute between a phar
aspecific brand name drug be used to treat the emptoygery, macistor practitioner and an employer or insurer over the reason
the pharmacist or practitioner dispensing the prescription sh@p!énes®f the amount chged for a prescription drug dispensed
dispensehe specific brand name drug as requested. If a specHfédersub.(2) for outpatient use by an injured employee who
brandname drug is dispensed under this paragraph, the empldy@fmsbenefits under this chapter
or insurer and the employee shall share the cost girgeeription (b) An employer or insurer that disputes the reasonableness of
asfollows: theamount chaged for a prescription drug dispensed under sub.
1. The employer or insurshall be liable in an amount equal(2) for outpatient us@y an injured employee or the department
to the average wholesale price, as determined undef®yb) 1, undersub.(4) (b)or s.102.16 (1m) (cpr102.18 (1) (bg) 3shall
of the lowest—priced drug product equivalent that the pharmad@Vide, within 30 daysafter receiving a completed bill for the
or practitioner has in stock on the day on which the brand naii@scriptiondrug, noticeto the pharmacist or practitioner that the
drugis dispensed, plus the dispensing fee under(3)ifr) 2.and chargeis being disputed. After receiving notice under this para
anyapplicable taxes under syB) (a) 3.that would be payable for graphor under sub(4) (b)or s.102.16 (1myc) or102.18 (1) (bg)
thatdrug product equivalent. 1. that a prescription drug clygr is beingdisputed, a pharmacist
2. The employee shall be liable in an amount etputide dif ~ OF Practitioner may not collect the disputed gjegfrom, or bring
ferencebetween the amount for whithe employer or insurer is @n action for collection of the disputed cbar againstthe
liable under subdL. and an amount equal to the average wholes#&Eployeewho received the prescription drug.
price,as determined under suB) (a) 1, of the brand name drug  (c) A pharmacist or practitiondnat receives notice under par
on the day on which the brand name drug is dispensed, plus @nythat the reasonableness of #mount chayed for a prescrip
applicabletaxes under suli3) (a) 3.that are payablfer that brand tion drug dispensed under siiB) for outpatient use by an injured
namedrug. employesis in dispute shall file the dispute with the department
(3) LIABILITY OFEMPLOYERORINSURER. (8) The liability of an within 6 months after receiving that notice.
employeror insurer for the cost of a prescription drug dispensed (d) The department shall deny payment of a prescription drug
undersub.(2) for outpatient use by an injured employee is limiteghargethat the department determines under this subsection to be
to the sum of all of the following: unreasonable A pharmacist or practitioner and an employer or
1. The average wholesale price of the prescription drug asimurerthat are parties to a dispute under thibsection over the
the date on which therescription drug is dispensed, as quoted i@asonablenessf a prescription drug chge are bound by the
the Drug Topics Red Book, published by Medical Economicgepartment'sietermination under this subsection on the reason

1. The prescribed drug is a single-source patented drug?

Company,nc. or its successor ablenesof thedisputed chaye, unless that determination is set
2. A dispensing fee of $3 per prescription oraehich shall asideon judicial review as provided in p&e).
be payable for all prescription drugs dispensewier sub(2) (e) Within 30 days after a determination under this subsection,

regardlesof the location from which the prescription d_rug is dISthe department may set aside, reversanodify the determina
pensedbut which shall be payable only to a pharmacist who dion for any reason that the department considerficient.

penseghe prescription drug. . Within 60 days after a determination under this subsedtien,
3. Any state or federal taxes that may be applicable to the pepartmentnay set aside, reverse, or modify the determination on
scriptiondrug dispensed. groundsof mistake. A pharmacist, practitionermployer or

(b) In addition to the liability undepar (a), an employer or insurerthat isaggrieved by a determination of the department
insureris also liable for reimbursement to an injured employee fanderthis subsection may seek judicial review of that determina
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tion in the same manner that compensatiaims are reviewed (7) (a) If an employee has a renewed period of tempatiary
unders.102.23 ability commencing more than 2 years after the date of injury and,

(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an exceptas provided in pa(b), the employee returned to work for
employeror insurer for the cost of a nonprescription drug produet least10 days preceding the renewed period of disabpiy
usedto treat an injured employee is limitagithe usual and cus mentof compensation for the neperiod of disability shall be
tomarychapge to the general public for the nonprescription drugadeas provided in pagc).

product. (b) An employee needot return to work at least 10 days-re
History: 2005 a. 1722007 a. 185 cedinga renewed period of temporary disability to obtain benefits
undersub.(5) for rehabilitative training commenced more than 2

LS X : . yearsafter the date of injuryBenefits for rehabilitative training
causedlisability, anindemnity shall be due as wages commenci allbe made as provided in pé)
the 4th calendar day from the commencementhef day the P P : .
scheduledvork shift began, exclusive of Sundays oelycepting _ (€) 1. If the employee was entitled to maximum weekly bene
wherethe employee works on Sundayter the employee leavesfits at the time ofnjury, payment for the renewed temporary-dis
work as the result of the injumnd shall be payab|e Week|y th.ereablhty or the rehabilitative training shall be at the maxinmate
after, during sucldisability. If the disability exists after 7 calendarin effect at the commencement of the new period.
daysfrom the date the employee leaves work as a result of the 2. If the employee was entitled to less than the maximum rate,
injury and onlyif it so exists, indemnity shall also be due and payhe employee shall receive the same proportibthe maximum
able for the first 3 calendar days, exclusive of Sundays,onlyhichisin efect at the time of the commencement of the renewed
exceptingwhere the employee works on Sunda§aid weekly periodor the rehabilitative training as the emplogesctual rate

102.43 Weekly compensation schedule. If the injury

indemnityshall be as follows: _ atthe time of injury bore to the maximum rate ifeef at that time.
(1) If the injury causes total disabilityvo-thirds of the aver 3. For an employee who is receiving rehabilitative training,
ageweekly earnings during such disability aholiday breaksemester break or othsimilar scheduled inter

(2) If the injury causes partial disabiliyuring the partial dis ruptionin a course of instruction does not commence a new period
ability, such proportion of the weekly indemnity rate for totad disof rehabilitative training under this paragraph.
ability as the actual wage loss of the injured employee bears to theg py\,ing a compulsory vacation perigheduled in accord
injured employee average weekly wagethe time of the injury ancewith a collective bayaining agreement:

(3) If the disability caused by the injury is at times total and at . .
timespartial, the weekly indemnity during each total or partial dis (@) Regardless of whether tamployees healing period has

ability shall be iraccordance with subgl) and(2), respectively ende(_:l,no emp'oyee at W(.)rk immediately befolre _the (_:lpmpulsofr_y
(4) If the disability period involves a fractional week, indemvacatlonperlod may receive a temporary total disability benefit

nity shall be paid for each day of such week, except Sundays of [, injury sustained while engaged in employment for that

atthe rate of one-sixth of the weekly indemnity e ployer. . o
(5) Temporarydisability, during which compensation shi (b) An employeeaeceiving temporary partial disability bene

payablefor Ioss'of earning's,.sha}ll include such pgr!od as may [égs'tm:mﬁye?lefgiéhﬁ ngﬁgls;rg’n\t’?g?tt'ﬁgtpeenrq'oﬁo;cga'l';”ury
reasonablyrequired for training in the use of artificialembers ; eng Hq b ]P y P
andappliances. Except as provided in@2.61 (1g)temporary CONtinueto receive those benefits. _
disability shall also include such period as the employee may be(9) Temporarydisability, during which compensation shaé
receivinginstruction pursuant to $02.61 (1)or(1m). Temporary payable for loss of earnings, shall include the period during which
disability on account of receiving instruction of the latter natur@n employee could return to a restricted type of work during the
andnot otherwise resulting from the injuishall not be irexcess healingperiod, unless any of the following apply:
of 80 weeks.Such 80-week limitation does not apply to tempo  (a) Suitable employment thatusithin the physical and mental
rary disability benefits under this section, travel or maintenangjtations of the employee is furnished to the employee by the
expenseunder s102.61 (1) or private rehabilitation counseling empjoyeror some other employeFor purposes of this paragraph,
or rehabllltat!ve training costs undeﬂ@Z.Gl (Imjf the depadt it the employer or some other employer makgead faith ofer
mentdetermines that additional trainifgwarranted. The neces t g itable employment that is within the physical and mental lim
sity for additional training as authorized by the department for agiiions of the employee and if the employee refuses without rea
employeeshall be subject _to Per'Od'C review and reevaluat'_on'sonablecause to accephat ofer, the employee is considered to

(6) (a) Except as provideth par (b), no sick leave benefits payereturned to work as of the date of tifer at the earnings that
providedin connection with other employment or wages receivge employee would have received but for thtusal. In case of
from otréer eng)ployme_r&t heéd_ by the employele wher|1 thef'njug’disputeas to the extent of an employephysical or mental limi
occurredmay be considered komputing actual wage 10Ss fromy i ns or as to what employment is suitable within those-limi
the employer in whose employ the employee sustained lr”urytations,the employee may file an application underG2.17and

(b) In the case of an employee whose average weeakhings s 102.17to 102.26shall apply
areclalculateﬂ;j lljdngeréoz.ﬂ |(1) (@) v;/qages received froan c;]th"er (b) The employes’employment with the employer has been
e ot suspendec of eMinecd Gueho oy allcged commis

on of a crime, the circumstances of which are substantially

in whose employhe employee sustained the injury as provid
in this paragraph. If an employseiveragaveekly earnings are relatedto that employment, and the employee has beemgetiar

calculatedunder $.102.11 (1) (a) wages received from otherWith the commission of that crime. If the employee is not found
employmentheld by the employee when timgury occurred shall 9uilty of the crime, compensatidar temporary disability shall be
be offset against those average weekly earnings andgaihst Payablein full.
the employees actual earnings ithe employment in which the  (c) The employes’employment with the employer has been
employeewas engaged at the time of the injury suspendedr terminateddue to the employezVviolation of the

(c) Wages received from the employer in whose employ tiggnployer’s policy concerningemployee drug use during the
employeesustained injury or from other employmesiitained periodwhen the employee could return to a restricted type of work
afterthe injury occurred shall be considered in computing benefitsringthehealing period. Compensation for temporary disability
for temporary disability may be denied under this paragraph only if prior to the date of
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injury theemployets policy concerning employee drug use wamdemnity shall bein addition to compensation for the healing
established in writing and regularly enforced by the employerperiodand shall be for the period that the employesy live, not

History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983  to exceed 1,000 weeks.

:: ?§21985 a. 831987 a. 1791993 a. 370492 1995 a. 225413 2001 a. 372005 (4) Where the permanedisability is covered by s902.52

Committee Note, 1971:Employees who have two jobéo have been injured at 102.53and102.55 suchsectionsshall govern; provided, that in

oneof them have in some cases been made totally disabled for work at either job. figkcase shall thpercentage of permanent total disability be taken
leavebenefits from the other employer has suspended eligibility for compensatio

hasreduced compensation even though the employéeredfa wage loss. This "asmore than 100 per cent.
SeouITocare 6 be considared. howeuerderomining alibiity Tor compencadon- - (3) In cases where it is determined that periodic benefits
from such employer [Bil 371-A] g elgibity P grantedby the federal social security aue paid to the employee

Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tB@cause of disabilifghe benefits payable under this chapter shall
porarydisability, travel expense, and maintenance costs beyoraed@s if addi  pereduced as follows:

tionaltraining iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.W2d 299 .
(Ct. App. 19%9)_ P * ? (a) For each dollar that the total monthly benefits payable
thTthermfasle “ifthe injury tcgtﬁyest disabrilyiity” its interpreted itn light 0& ,tthe “fés is” ruliunder this chapterexcluding attorney fees and costs, plus the
atan employe& susceptioilr 0 Injuryue to a pre—existing condition aoes no 5 H H H H
relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d11, 593 N.w2d ,monthly beneﬁgs payable under the social security act fo,r disabil
908 (Ct. App. 1999)98-2912 _ B ity exceed 80% of the employseaverage current earnings as
The“as tls rule 3{;;)“98'%0 delays in tr%?tTEfm gft r? \t/vork—related Inlur)t/_ﬂt?é(ijuiseg beterminedy the social security administration, the benefits pay
apre—existing conaition. was reasonable 1o Tin at a woman was entitied 1o .
fits for the period she was unable to umglesugeryto repair a work-related injury %]Bleunder this Chfdpter shall be reduced by the same amount so
dueto the threat that anesthesia would cause harm to her pre—existing pregnditgtthe total benefits payable shall not exceed 80% of the employ
'Twhgggg;rsggﬁyzﬁge‘{\ﬁhgg 151' fgg";ﬂvﬁggfgg(ucsg (fgjpr-eld%%g)?efggggy 4ic €€’Saverage current earnings. Howevwr total benefit payable
ability benefits paid under sufb) d'uring' the period that the worker is engaged in ynderthls chapter and under the federal social security act may be

vocationalrehabilitation program as described in s. 102.61. Michels Pipeline Careducedto an amountess than the benefit payable under this
structionv. Labor And Industry Review Commission, 2008 WI App 55, _is.@d chapter
__,750 N.W2d 485 07-0607 : . ) )

(b) No reduction under this section shall be made because of

102.44 Maximum limitations. Sectionl02.43shall be sub anincrease granted by the social security administration as a cost
jectto the following limitations: of living adjustment.

(1) Notwithstandingany other provision dhis chapterevery (c) Failure of the employee, except for excusable neglect, to
employeewho is receiving compensation undkis chapter for report social security disability payments within 30 days after
permanentotal disability or continuous temporary total disabilityvritten request shall allow the employer or insurance catoier
more than 24 months after the daiéinjury resulting from an reduceweekly compensation benefits payable under this chapter
injury which occurred prior to January 1, 1993, shall receive supy 75%. Compensation benefits otherwise payable shall be reim
plementalbenefits which shall be payable in fiirst instance by bursedto the employee after reporting.
the employer otthe employeés insurance carrigor in the case of  (d) The employer or insurance carrier making such reduction
benefitspayable to an employee undefl82.66 shall be paid by shallreport to the department the reduction anctqaested by the
the department out of the fund created undé02.65 These sup departmentfurnish to the department satisfactory proof of the
plemental benefitshall be paid only for weeks of disability occur basisfor the reduction.

ring after January 1, 1995, and staihtinue during the period of  (e) The reductiorprescribed by this section shall be allowed

suchtotal disability subsequent to that date. only as to payments made on or after July 1, 1980, and shall be
(a) If such employee is receiving the maximum weekly bengomputedon the basis of paymentsade for temporary total, tem

fits in effect at the time of thmjury, the supplemental benefit for porarypartial, permanent total and permanent partial disability

a week of disability occurring after April 1, 2008, shall be an (f) No reduction shall takiato account payments made under

amountwhich, when added to the regular benefit established fgfe social security act to dependents of an employee.

the case, shall equal $4.50' . o (6) (&) Where an injured employee claimisgmpensation
(b) If such employee is receiving a weekly benefit which is leggy gisability under sub(2) or (3) has returned to work fahe
thanthe maximum benefit which was irfedt on the date of the employerfor whom he or she worked at the time of the injtirg
injury, the supplemental benefit farweek of disability occurring permanentisability award shall be based upon the physicat limi
after April 1, 2008, shall be an amount ficient to bring theotal tationsresulting from the injury without regard to loss of earning

weekly benefits to the same proportion of $450 as the empipyegypacity unless the actual wage loss in comparisonesithings
weekly benefit bears to the maximum infeft on the date of g¢ihe time of injury equals or exceeds 15%.

injury. . . . (b) If, during the period sdorth in s.102.17 (4)the employ

(c) The employer or insurance carrier paying the supplemen{gdntrelationship is terminated by the emplogéthe time of the
benefitsrequired under this subsection shall be entitlectiio- injury, or by the employee because his or her physical or mental
bursementfor each such case from the fueeltablished by s. |imjtations prevent his or her continuing in such employment, or
102.65 commencing one year from the date of the first such pay during such period a wage loss of 15%nuore occurs the

ment and annually thereafter while such payments continug.nartmenmay reopen any award and make a redetermination
Claimsfor such reimbursement shall be approtsgdhe depart takinginto account loss of earning capacity

ment. (c) The determination of wage loss shall not take into account

(2) In case of permanent total disability aggregate indemni : ; : : ;
shallbe weekly indemnity for the period that the employee m%hbﬁi{)y?md during which benefisre payable for temporary dis

live. Total impairment for industrial use of both eyesthe loss I .
of both arms at or near the shoulderof both legs at or near the__(d) The determination of wage loss shall not take into account
hip, or of one arm at the shoulder and one leg at the hip, constit 8 period during which benefits are paid underidg

permanentotal disability This enumeration is not exclusive, but (€) For the purpose afetermining wage loss, payment of
in other cases the department shall find the facts. benefitsfor permanent partial disability shall not be considered

(3) Forpermanent partial disability not covered byige.52 Paymentof wages. _ S
t0 102.56 the aggregate number of weeks of indemnity shall bear(f) Wage lossshall be determined on wages, as defined in s.
suchrelation to 1,000 weeks as thature of the injury bears to one102.11 Percentage of wage loss shall be calculated on the basis
causingpermanent total disability and shall be payable at the r&kactual average wages over a period of at least 13 weeks.
of two—thirds of the average weekly earnings of the employee, the(g) For purposes of this subsection, if the employer in good
earningsto be computed as provided in182.11 The weekly faith makes an &r of employment which is refused lfe
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employeewithout reasonable cause, temployee is considered of primary compensation for total disability death benefit as
to havereturned to work with the earnings the employee wouktcruingfrom the employes’or dependerd’18th birthday
havereceived had it not been for the refusal. History: 1973 c. 1501993 a. 492

(h) In all cases of permanent partial disabilitt covered by
$s.102.52t0 102.56 whether or not the employee has returned f‘
work, the permanent partial disability shall not be less than tl

02.46 Death benefit. Where death proximately resuitem
A injury and the deceased leaves a person wholly dependent
imposedby the physical limitations onhim or her for support, the death benefit shall equal 4 times

History: 1971 c. 1481973 c. 1501975 c. 14%5.33, 54, 57: 1975 c. 1991977 !:lspr(jher %}’efag de an dnléal eatr rt';]ngf.” but \f/vglentﬁddﬁd"to t?e*j'sa%"
¢.195 1979 c. 2781981 c. 921983 a98 1991 a. 851995 a. 17,2001 a. 372003 Iy InAemnitypaia ana due at the ume or deatn, shall not excee
a.144 2005 a. 1722007 a. 185 two-thirds of weekly wage for the number of weeksosgtin s.

Cross Refeence: See also sOWD 80.32 80.34 and80.5Q Wis. adm. code.  102.44 (3

_ ! : 44 (3)

Committee Note, 1971:Employees who are totalljisabled receive compensa History: 1979 c. 2781981 c. 92
tion at the wage level and the compensation ratdécteds of the date of their injury . o ) -
This is an average of approximately $45.90 per week foethployees who are Death benefits under the workecompensation lawfFortune. WBB Apr1987.
injured previous to February 1, 1970. The intent is to providedgment of supple . .
mentalbenefits; for example, an employee who was injured in October 1951 ah@2.47 Death benefit, continued. If death occurs to an
earningwages in excess of the maximum of $52.86 is receiving $37 a week for tqﬁjured employee other than as a proximate result ofirthey,

disability. Thisemployee will receive supplemental benefits of $42 a week to bri ; o ; ; " ;
thetotal up to $79, which was the maximum February 1, 1970. An employee injurrlg@fore dlsab'“ty 'ndemmty ceases, death benefit and burial

in October 1951 with a wage of $26.43 has been receiving $18.50 per week for epenseallowance shall be as follows:

disability. This is 50%0f the maximum in ééct in October 1951. Such employee i i ;

will receive supplemental benefits of $21 a week to bring the total up to $39.50, Whi%‘l(il) Wherethe |nJuryprOX|mater_ Causes. permanent total dis

is 50% of the maximum in ffct February 1, 1970. Itis not intended that any deatRDIlity, they shall be the same as if the injury had caused death,

benefitpayment be &écted by this section. [Bill 371-A] exceptthat the burial expense allowance shall be included in the
Thedepartment must disregard total la$arning capacity in the case of atela jtems subject to the limitation stated in®02.46 The amount

tive scheduled injury Mednicof v. DILHR, 54 Ws. 2d 7 194 N.W2d 670(1972). ilableshall b lied t d burial bef .
The“odd-lot” doctrine is a part of Wconsin law It provides that if a claimant availlableshall be applied towar urial expense belore any IS

makesa prima facie case that he or she was injured in an industrial accident zappliedtowarddeath benefit. If there are no surviving dependents
beca}use)f In%t:rr]y %geaeducggony_ antihcipt?]ﬁiWle_able tt0_ secure Corf)ﬁi””iﬂ% giiﬂftuh' the amount payable dependents shall be paid, as provided in s.
employmentthe pburaen oshowin al e Cclaimant IS employable shiits to
employer Balczewski vDILHR. 76 Wis. 2d 487251 N.W2d Y9411977). 102.49(5) (b), to the fund created under©2.65

Sub.(6) (a) includes only wage loss farkd at the employment where the injury ~ (2) Where the injury proximatelycauses permanent partial
occurredand does not include wage loss frarsecond job. RE. LIRC, 159 Ws. disability, the unaccrued compensation shall first dpplied

2d 239 464 N.w2d 56(Ct. App. 1990). e
LIRC exceeded its authority when it ordered temporary total disapdjynents towardfuneral expenses, not to exceed the amount specifged in

for an indefinite future period. Such payments are not authorizétsfperiod after  102.50 Any remaining sum shall be paid to dependents, as pro
a medical condition has stabilized and before the employeegmedesigery GTC  vided in this section and s402.46and102.48 and there is no

Auto Parts VLIRC, 184 Ws. 2d 450516 N.W2d 313(Ct. App. 1993). fahili ; :
Sub. (4) requires apportionment between scheduled and unschedjulgds liability for any other payments. All computations under this sub

whenboth contribute to permanent total disahilityoss of earning capacity may not sectionshall take into ConSiqeratiahe present value of future
beawarded for scheduled injuries. LanghukIRC, 206 Ws. 2d 494557 Nw2d  payments. If there are nsurviving dependents the amount pay

450 (Ct. App. 1996)96-0622 ; ;
In order for sub. (6) (b) to applthe physical limitations must be from an unseh(—:'d":lbleltO dependents shall be paid, as provided 102.49 (5) (b)

uled injury. Mireles v LIRC, 226 Ws. 2d 53593 N.w2d 859(Ct. App. 1099), to the fund created under®02.65

98-1607 History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179

Sub.(2) governs the permanent total disability indemrii@ther cases” of disabil Whena deceased worker dies before the level of permamzetial disability is
ity under sub. (2) may include a combination of scheduled and unscheduled injugsgablishedthe dependers’death benefit is not wiped out. “Unaccrued compensa
Mirelesv. LIRC, 2000 W1 96237 Wis. 2d 69613 N.W2d 875 98-1607 tion” under sub. (2) is compensation that has not become due, or compensation for

Sub.(6) (b)allows the department to reopen an award to account for loss of earnivitjich a claim is not yet enforceablédt is not limited to compensation awarded but
capacityfrom an unscheduled injurgven if a scheduled injury causes tingnina  notyet paid. Edward Brothers, Inc. LIRC, 2007 WI App 128300 Ws. 2d 638731
tion of employment. Mireles.\LIRC, 2000 WI 96237 Wis. 2d 69613 N.W2d 875 N.W.2d 302 06-2398
98-1607

Sub.(2) allows the awarding of permanent total disability that results from a cop02.475 Death benefit: law enforcement and correc -
binationof scheduled and unscheduled injuries, provided that the applicant es . . + ; .
lishesthat a clearascertainable portion of the disability is attributable tartrsched t_ﬁBnal officers, fire flghters_, rescue squad members, div b
uledinjury or injuries. Secura Insurancel¥RC, 2000 WI App 237239 Ws. 2d 315 ing team members, national or state guard members

622 ’:‘:I.Zivrﬁgn?izssnoo?_rgggi?ed to present evidence of a job search as part of primafand emergency management personnel. (1) Specia

caseof odd-lot unemployabilityprovided the claimant shows thagcause of the EEE‘EHT; If the _decee_‘sed_ employee is a law enforcemé_mf

injury and otheBalczewskfactors suctas age, education, capaciyd training, he correctionalofficer, fire fighter rescue squad membaetiving

or she is unable to secure continuing, gainful employment. If the claimant is W'”t@ammembe,rnational guard member or state defense force-mem

the odd-lot categoryit falls to the employer to rebut the prima facie case by demon . L if

stratingthat the claimant is employable and that jobs exist for him orBegcher 3er on S(tgte active duty als descnbﬂils- 102.07 f(9)0l: Ira

v. LIRC, 2004 WI 88273 Ws. 2d 136682 N.W2d 29 02-1582 eceasegberson is an employee or volunteer performing emer
Theburden that shifts from the claimant to the employer uBd&zewskis a bur ncymanagement activiti?as }L/JndﬂT 166during {fstate of egmer

denof persuasion, but only as to the sub—issue of whether a job exists that the clairggnt b . A L

cando. The burden of persuasion on the otsgrects of the claimasttase for per  geNCYor a circumstance described iri66.04 who sustained an

manenttotal disability benefitsemains, as always, with the claimant. Beecher \accidentalinjury while performing services growing out of and

LIRC, 2004 W1 88273 Ws. 2d 136682 N-W2d 29 02-1582 <apiicidentalto that employment or volunteer activity so that benefits
Thesocial security d§et under sub. (5) may be used to reduce temporary disabil

benefitspaid under s. 102.43 (5) during the period that the worker is engaged iflkg Payable under £.02.460r 102.47 (1) the department shall

vocationalrehabilitation program as described in s. 102.61. Michels Pipeline Copoucherand pay from the appropriatiemder s20.445 (1) (aa)

;téuctlo7r15v(.) klae\?zrdAEéj;ggES%?Rewew Commission, 2008 W1 App 55, _is.W 5 cum equal to 75% of the primary death benefit as of the date of
Paymenbf the supplemental benefit of 102.44 (1) is not precluded to former stdgath,but not less than $50,000 to th? persons _Wh0”y dependent

employeesdy Art. IV, s. 26. The second injury fund is not impressed with a construdpon thedeceasedFor purposes of this subsection, dependency

tive trust which prevents itsse for payment of such supplemental benefits. 62 Attgh g1l be determined under 2.49and102.51

Gen.69.
e (2) PaYMENTS TODEPENDENTS. () If there are more than 4 per
102.45 Benefits payable to minors; how paid. Com Sonswho are wholly dependent upon the deceased employee an

pensatiorand deattbenefit payable to an employee or dependeﬁgdltlonalbeneflt of $2,000 shall be paid feach dependent in
whowas a minor when themployees or dependerg’right began €Xcesf 4.

to accrue, mayin the discretion of the department, be ordered paid (b) If there is more than one person who is wholly dependent
to a bank, trust companirustee, parent or guardian, for the useponthe deceased employee, the benefits under this section shall
of such employee or dependent as may be found best calcul@@@pportioned between such dependents on the paoper

to conserve the employee’or dependert’ interests. Such tional basis as the primary death benefit.

employeeor dependent shall be entitled to receive payments, in(c) Notwithstanding sul{l), if there are partial dependents of
the aggregate, at a ram®t less than that applicable to paymentthe deceased employee who aggtitled to benefits under s.
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102.48 they shall be entitled to suglortion of the benefit deter diately preceding the deceased emplogedeath,whichever
minedunder sub(1) that their partial dependency benefit bears @mountis the greaterin no event shall the aggregate benefits in
the primary benefit payable to one wholly dependent upon tkech case exceed themount which would accrue to a person
deceased.No payment to a partial dependent shall be less thaalelyand wholly dependent. Where there is more than one partial
$1,000. dependenthe weekly benefit shall bapportioned according to

(3) DispuTEs. In case of dispute, dependents may file appliciheir relative dependency The term “support” as used in ss.
tionsas provided in £02.17 and ss102.17t0102.27shall apply  102.42to 102.63shall include contributions to the capital fund of
In such case, if the claim for a primary debénefit is compro  the dependents, for their necessary comfort.
mised,any claim under this section shall be compromised on the(3) A deathbenefit, other than burial expenses, except as
sameproportional basis. The attorney general shall represent theerwiseprovided, shall be paid in weekly installments corre

interestsof the state in case of such dispute. spondingin amount tawo-thirds of the weekly earnings of the
(5) Minors. Benefits due to minors under this section may lmployeeuntil otherwise ordered by the department.
paid as provided in s102.45 History: 1975 c. 1471979 c. 2781989 a. 641993 a. 492

(6) ProoF. In administering this section the department may ©'°SS Refeence: See aiso DWD 80.4G Wis. adm. code.

requirereasonable proof of birth, marriage, relationship or olepe{o02 49 Additional death benefit for children state

dency. fund. (1) Where the beneficiary under®2.460r 102.47 (1)

(7) NOT TO AFFECTOTHERRIGHTS, BENEFITSOR COMPENSATION. 5 the wife or husband of the deceased employee and is wholly
The compensation provided for in this section is in addition to, aglpendenfor support, an additional death benefit shall be paid
notexclusive of, any pension rights, death benefitsther com o the funds provided by sufs) for each child by their mar
pensatiorotherwise payable by law riage who idiving at the time of the death of the employee, and

(8) DerINITIONS. As used in this section: who s likewise wholly dependent upon the employee for support.

(a) “Correctionalofficer” means any person employed by th&uch payment shalcommence at the time that primary death
stateor any political subdivision as a guard diiad#r whose prin  benefitpayments are completed, oaiflvancement of compensa
cipal dutiesare supervision and discipline of inmates at a pen@n hasbeen paid at the time when payments would normally
institution, prison, jail, house of correction or other place of penbhhvebeen completed. Payments shall continue at the rate of 10%

detention. of the surviving parerd’weekly indemnity until the child18th
(am) “Diving team member” means a member degally birthday. If the child is physically or mentally incapacitatsdch
organizeddiving team. paymentanay be continuebdeyond the 18th birthday but the pay

(b) “Fire fighter” means any person employed by the state B}entsmay not continue for more than a total of 15 years.
any political subdivision as a member ofioér of a fire depart (2) A child lawfully adopted by the deceased employee and
mentor a member of a volunteer departmémtjuding the state thesurviving spouse, prior to the time of the injamd a chilchot
fire marshal and deputies. the deceased employsedwn by birth or adoption but living with

(c) “Law enforcement dicer” means any person employed byhe deceased employes a member of the deceased emplayee’
the stateor any political subdivision for the purpose of detectinfgMily at the time of the injury shall for the purpose of this section
andpreventing crimand enforcing laws or ordinances and whB€taken as a child by their marriage.
is authorized to make arrests for violations of the laws or ordi (3) If the employee leaves a spouse wholly dependent and also
nanceshe person is employed to enforce, whether that erforeechild by aformer marriage or adoption, likewise wholly depen
mentauthority extends to alaws or ordinances or is limited to dent,aggregate benefits shall be the same in amount as if the child

specificlaws or ordinances. werethe childof the surviving spouse, and the entire benefit shall
(d) “Political subdivision” includes counties, municipalitied?e apportioned to the dependents in the amounts that the-depart
andmunicipal corporations. mentshall determine to be just, considering the ages of the depen

dentsand other factors bearingn dependency The benefit
organizedrescue squad. awardedo the surviving spousghall not exceed 4 times the aver

(e) “State” means the state ofi§onsin and its departments,ageannual eamings of the d_eceased employee. . .
divisions, boards, bureaus, commissions, authorities and collegs%§4) Dependencyof any child for the purposes of this section
anduniversities. allbe determined according t01€2.51 (1) in like manner as

History: 1975 c. 274421 1977 c. 2%55.1029mto 10295 1650 1977 c. 48203 Would be done if there was no surviving dependent parent.
418 1979 c. 105.60 (11); 1979 c. 2211981 c. 3251983 a. 98189 1985 a. 29 ini ing i
10874 63 1001 5. 851963 & 811005 & 2471908 a. 14 .(5) (@) Ineach case of injury resulting in death, the employer
or insurer shall pay into the state treasury the sum of $20,000.

102.48 Death benefit, continued.  If no person who sur () In addition to the payment required under. (s in each
vives the deceased employee is wholly dependent upon €fseof injury resulting in death leaving no person dependent for

deceasedcemployee for support, partial dependency and dedtHpport,theemployer or insurer shall pay into the state treasury
benefitstherefor shall be as follows: theamount of theleath benefit otherwise payable, minus any pay

(1) An unestranged surviving parent or parents to whose stigent made under $02.48 (1)in 5 equal annual installments with
portthe deceased has contributed less than $500 in the 52 wdBgdrst instaliment due as of the date of death.
nextpreceding the injury causing death shall receive a death bene(C) In addition to the payment requiradder par(a), in each
fit of $6,500. If the parents are not living togethiee department caseof injury resulting in death, leaving one or more persons par
shalldivide this sum in such proportion as it deems to be just, cdially dependent for suppothe employer or insurer shall pay into
sideringtheir ages and other facts bearing on dependency thestate treasury an amount which, when added to the sums paid

(2) In all other cases the death benefit shall be such sum asQht9 be paid on account of partial dependency and undeps48
department shall determine to represent fairly and justly thie aidl). shall equal the death benefit payable to a person wholly
supportwhich thedependent might reasonably have anticipatégpendent.
from the deceased employee but for the injdryestablish antiei (d) The payment into the state treasury shall be made in all such
pationof supportand dependencit shall not be essential that thecasegegardless of whether the depend@mtpersonal represen
decease@mployee made any contribution to support. The aggtativesof the deceased employeemmence action against a 3rd
gate benefits in such case shall not exceed twice the averggetyunder s102.29 If the payment is not made within 20 days
annualearnings of the deceasedl;4 times the contributions of theafter the department makes request therefory sum payable
deceasedb the supporf such dependents during the year immeshallbear interest at the rate of 7% per year

(dm) “Rescue squad member” means a memberlegally
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(e) The adjustments liability provided in ss102.57102.58 divided between such dependents in such proposioihe depart
and102.60do not apply to payments made under this section.mentshall determine tbe just, considering their ages and other

(6) Thedepartment may award the additional benefits payatictsbearing on such dependency
under this section to the surviving parent of the chilthechild’'s (4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to
guardianor to such otheperson, bank or trust company for theavho is a dependent and the extenhif or her dependency shall
child’s use as may be found best calculated to conserve the intdoestetermined as of the date of the death oktheloyee, and the
of the child. In the case of death of a child while benefits are stkpendent’'sight to any death benefiecomes fixed at that time,
payablethere shall be paid the reasonable expense for burial, regardlesof any subsequent change in conditiorihe death

exceeding$1,500. benefitshall be directly recoverable by and payable to the depen
(7) All payments received under this section shall be depéentsentitled thereto or their legal guardians or trusteezase
ited in the fund established by K2.65 of the death of a dependent whose right to a death benefit has thus

History: 1971 c. 2665.92 (4) 1975 c. 147199, 1977 c. 1951979 c. 10s.60 becomefixed, so much of the benefit as is then unpaid is payable

(21036):5 161971975- 278355 1985 a. 831991 a. 851993 a. 4921997 a. 2532003 a. 144 to the dependerd’personal representatives in gross, unless the

Cross Refeence: See also DWD 80.48 Wis. adm. code. departmentietermines that the unpaid benefit shall be reassigned,
Deathbenefits for dependent children are not increased by s. 102.57. SohwaanderSUb(Q), and p_ald to any Other dependent who IS physmally
DILHR, 72 Ws. 2d 217240 N.W2d 173(1976). or mentally incapacitated or a minoA posthumous child is for

. the purpose of this subsection a dependent as of the date of death.
102.50 Burial expenses. In all cases where death of an 5) WHEN NOT INTEREsTED. No dependentf an injured

employeeproximately results from the injury the employer of ooy eeshall be deemed a party in interest to any proceeding by
insurershall pay the reasonable expense for burial, not exceedmg employee forthe enforcement of the employeelaim for
$6,000. : - .

e compensationnor with respect to the compromise thereof by such

History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17. employee. A compromise of all liability entereihto by an
102.51 Dependents. (1) WHo ARE. (a) The following per €mployesis binding upon the employeedependents, except that
sonsare entitled to death benefits as if they are solely and Wh(ﬂ?y dependent of a deceased employee may submit the compro
dependenfor support upon a deceased employee: ise for review under 402.16 (1) . ‘

1. A wife upon a husband with whom she is living at the time_(6) DIVISION AMONG DEPENDENTS. Benefits accruing to a

of his death. minor dependent child may be awarded to either parent in the dis
2. A husband upon aife with whom he is living at the time Cretionof the department. Notwithstanding sib), the depart
of her death. ment may reassign the death benefit, in accordance with their

. | i heref ig Ril
3. A child under the age of 18 years upon the parent WIﬁZﬁ%ﬂéY;lz?gg itnirfmg; gﬁgi%ezez; surviipguse and chi
whombhe or she is living at the time of tHeath of the parent, there (7) CERTAIN DEFENSEBARRED. I brocee dings for the collec

beingno surviving dependent parent. ion of primary death benefit or burial expense it shall not be a

__ 4. Achild over the age of 18 years, but physically or mentallyoense that the applicant, either individually or as a partner or
incapacitatedrom earning, upon the parent with whom he or she o iperwas an employer of the deceased.

is Ii_ving at the time of the death of the parent, there being ro SUlistory: 1975 c. 94147 1977 c. 1951981 c. 921983 a. 98368 1993 a. 12,
viving dependent parent. 4921995 a. 2251997 a. 2531999 a. 162

(b) Where a dependent whoatitied to death benefits under 2rr?;sstl:zenieoinscl:;:t)ifneilzlitlesg(i)tignzzvmeilzodﬁgswr:z.t gggi.f;c::ea{ dependent under sub
this subsectiorsurvives the dece{ised employee, all other dep?ﬁb. Claimants not falling within one of the classifications under sub. (2) (a) will not
dents shall be excluded. The diag of any portion of the sup qualify for benefits, regardless of dependencfaat. Larson vDILHR, 76 Ws. 2d
port and maintenance of a child upon afehe parents, or any 593 252 N-W2d 33(1977).

. . : ! Sub. (5) has no application to a claim for a death benefit because a death benefit

voluntary contribution toward the support afchild by a parent, ¢jaim is not an “employes’claim for compensation.While sub. (5) prohibits a
or an obligation to suppog child by a parent constitutes livingdependentrom being a party to a workerclaim for disability benefits, a dependent

; ithi i i i claiminga death benefit is prosecutingly his or her own claim. Edward Brothers,
with any such parent within the meaning of this subsection. 2! LIRC, 2007 WI App 128300 Ws. 2d 638731 N.W2d 302 06-2398

(2) WHoARENOT. (a) No person shall be considered a depen
dent unless that person is a spouse, a divorced spouse who has0®62 Permanent partial disability schedule. In cases
remarriedor a lineal descendant, lineal ancestoother sisteror  includedin the following schedule of permanent partial disabili
othermember of the familywhether by blood or by adoption, oftiesindemnity shall be paid for the healing period, and in addition,
the deceased employee. for the period specified, at the rate of two-thirds ofakierage

(b) If for 8 years or more prior to the date of injury a deceasw@dekly earnings of the employee, to be computsgbrovided in
employeehas been a resident of the Unidtes, it shall be con s.102.11
clusively presumed thato person who has remained a nonresi (1) The loss of an arm at the shouldg®0 weeks;

dentalien during that period is either totally or partially dependent (2) The loss of an arm at the elbo#50 weeks;
uponthe deceased employee for support. (3) The loss of a hand, 400 weeks;

.ﬂgc) tNtO ”person V\tlhcl)l isdaonregidmi:t agen shalldbe fO‘lmd tofbe (4) Theloss of a palm where the thumb remains, 325 weeks;
eithertotally or partially dependemin a deceased employee for
supportwho cannot establish dependermy proving contribu We(e5|()SThe|OSS of a thumb anthe metacarpal bone thereof, 160

tions from the deceased employeg written evidence or tokens . .
of the transfer of moneguch as drafts, letteo$ credit, microfilm (6) Theloss of a thumb at the proximal joint, 120 weeks;

or other copies of paid share drafts, canceled checkeceipts ~ (7) The loss of a thumb at the distal joint, 50 weeks;

for the payment to any bangéxpress companynited States post  (8) Theloss of all fingers on one hand at their proximal joints,
office, or other agency commercially engaged in the transfer 225 weeks;

fundsfrom one country to anothefor transmissiorof funds on (9) Losses of fingers on each hand as follows:

behalfof said deceased employee to such nonresidentotdien (@) An index finger and the metacarpal bone thereof, 60 weeks;

ing dependencyThis provision shall not be applicable unltss : - : L .
employeehas been continuously in the United States for at Ieast(b) An index finger at the proximal joint, 50 weeks;

oneyear prior to hior her injury and has been remuneratively (€) An index finger at the second joint, 30 weeks;
employedtherein for at least 6 months. (d) Anindex finger at the distal joint, 12 weeks;

(3) DivisioN AMONG DEPENDENTS. If there is more than one  (€) A middle fingerand the metacarpal bone thereof, 45 weeks;
personwholly or partially dependent, the death benefit shall be (f) A middle finger at the proximal joint, 35 weeks;
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(9) A middle finger at the second joint, 20 weeks; to (9) or amputation of more than two-thirds of the distal joint of
(h) A middle finger at the distal joint, 8 weeks; afinger, theperiod for which indemnity is payable for that disabil
(i) A ring finger and the metacarpal bone thereof, 26 week:;t»y or amtr;]utat_lon IS mcreaseglﬁg%a Tlhésé |ggr§aitsef is in addition

. L . - . 0 any other increase payable undel®2.53but, for cases in
() A ring finger at the proximal joint, 20 weeks; which an injury causes more than one permanent disalihi¢y

(k) Aring finger at the second joint, 15 weeks; increaseunder this section shall be based on the periods specified
(L) Aring finger at the distal joint, 6 weeks; in s.102.52(1) to (9) for each disability and not on any increased
(m) A little finger and the metacarpal bone thereof, 28 weekgeriodspecified in s102.53
(n) A little finger at the proximal joint, 22 weeks; History: 1993 a. 81
(0) A I!ttle f!nger at the sgconq ,Jo'm’ 16 weeks; 102.55 Application of schedules. (1) Whenevetamputa
(p) A little finger at the distal joint, 6 weeks; tion of a member is made between any 2 joints mentioned in the
(10) The loss of a leg at the hip joint, 500 weeks; schedulen s.102.52the determined losand resultant indemnity
(11) The loss of a leg at the knee, 425 weeks; thereforshall bear such relation to the loss and indenapplica
(12) The loss of a foot at the ankle, 250 weeks; blein case of amputatioat the joint next nearer the body as such
(13) Theloss of the great toe with the metatarsal bone therelUTy Pears to one of amputation at the joint nearer the.body

83 1/3 weeks; (2) Forthe purposes of this schedplermanent and complete

paralysisof any member shall be deemed equivalent to the loss

(14) Losses of toes on each foot as follows:

(a) A great toe at the proximal joint, 25 weeks; L .

. g . (3) Forall other injuries to the members of the body or its fac
(b) A great toe at the_ distal joint, 12 weeks; ultieswhich are specified in this schedule resulting in permanent
(c) The second toe with theetatarsal bone thereof, 25 weeksyisapility, though the member be not actually severed or the fac

thereof.

(d) The second toe at the proximal joint, 8 weeks; ulty totally lost, compensation shall bear such relation to that
(e) The second toe at the second joint, 6 weeks; namedin this schedule as disabilitibear to the disabilities named
(f) The second toe at the distal joint, 4 weeks; in this schedule. Indemnity in such cases shall be deterrojned

(g) The third, fourth or little toe witlthe metatarsal bone &/lowing weekly indemnity during the healing period resulting
thereof,20 weeks: from the injury and the percentage of permanent disability result

(h) The third, fourth or little toe at the proximal joint, 6 Weeks',ng thereafter as found by the department.

(i) The third, fourth or little toe at the secondd@tal joint, 4 102 555 Occupational deafness; definitions. (1) In this

weeks; _ _ _ section:

(15) Theloss ofan eye by enucleation or evisceration, 275 (a) “Noise” means sound capalié producing occupational
weeks; o _ _ deafness.

(16). Total impairment of one eye for industrial use, 250 (b) “Noisy employment” means employment in the perfor
weeks; ) manceof which an employee is subjected to noise.

(17) Total deafness from accident or sudden trauma, 330

ke (c) “Occupational deafnesshieans permanent partial or per
Weeks; ) manentotal loss of hearing of one or both ears due to prolonged
(18) Total deafnessof one ear from accident or sudderexposureto noise in employment.

tri@Ta'_SEQ%eeiiblg75 1471970 c. 278 (2) No benefits shalbe payable for temporary total or terapo
History: o7 ¢ Lo0187s ¢ 24t 80.39and80.50 Wis. adm. code. rary partial disability under this chapter for loss of hearing due to

In a proceeding brought by an employee whéesetl total deafness in one ear Prolongedexposure to noise.

skull fracture, loss of taste and smell, facial paralysis, and periods of intermittent i i
headacheand dizziness, théepartment did not err in determining that the hearin (3) An employee who because o(:cupatlonal deafness is

losswas a scheduled disability under sub. (18), with a separate award for the a%@nSferremy_his or her employer to other noisy employment and
tigr?al physicalhetklh.cts o; the dleafness, rathtban dc%nsidearing the enti{)eI range of r?is therebysustains actual wage loss shall be compensated at the rate
abilitiesas awhole. When a loss is recognized by and compensable under this i i i i

tion, the schedule therein is exclusiveande Zande.\LHR Dept.70 Wis. 2d 1086 S‘SFOVIdedIn S. 102'4?", (2) nOt.e).(ce?q!ng $7‘000 In the ag,gregate
236N.W.2d 255(1975). from all employers. “ime of injury”, “occurrence of injury”, and

The*“loss of an arm at the shoulder” undeb. (1) includes injuries to the shoulder “date of injury” in such case mean the date of wage loss.
Hagenv. LIRC, 210 Ws. 2d 12563 N.W2d 454(1997) 94-0374 (4) Subjectto the limitations provided in this sectiohere

102.53 Multiple injury variations. In case an injury causesShall be payable for total occupational deafness of one3éar
more than one permanent disability specified in32.44 (3) weeksof compensation; for total occupational deafness of both

102.52and102.55 theperiod for which indemnity shall be pay ©2rS,216 weeks of compensation; and for partial occupational
able for each additional equal or lesser disability shall afnesscompensation shall bear such relation to that named in
increaseds follows: this section as disabilities bear to the maximum disabilities pro

vided in this section. In cases covered by this subsection, “time

(1) In the case of impai_rr_n_ent of both eyes, by 200%. of injury”, “occurrence of injury”, or “datef injury” shall, at the
(2) In the case of disabilities on the same hand covered by,stinn of the employee, be the dateoccurrence of any of the fol
102.52(9), by 100% for the first equal or lesser disability and by ing events to an employee:

. ATy
150%for the 2nd and 8_,rd e_q_L_JaI or lesser disabilities. (a) Transfer to nonnoisy employment by an employer whose
(3) In the case of disabilities on the same foot covered bye?nployment has caused occupational deafness;

102.52(14), by 20%. 0 (b) The last day actually worked before retiring, regardless of
(4) In all other cases, by 20%. _ vacationpay or time, sick leave or any other benefit to which the
(5) Theaggregate result as computed by applying@band employeeis entitled;

the aggregate result for members on the same hand or foot as COMc) Termination of the employer-employee relationship; or

putedby applying subg2) and(3), shall each be taken as a unit . .
for applying sub(4) as between such units, and as between sugrﬂr(]g)mlr‘gyow‘ provided the laydfis complete and continuous for

unitsand each other disability . ) . .
History: 1973 c. 1501979 c. 278 (5) No claim under sub(4) may be filed until consecutive

daysof removal from noisy employment after the time of injury
102.54 Injury to dominant hand.  If aninjury to an employ exceptthat under sul{4) (d)the 7 consecutive days’ period may
ee'sdominant hand causes a disability specified.it02.52 (1) commencewithin the last 2 months of layfof
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(6) The limitation provisions in this chapter shall controlbodythat are exposed the normal course of employment. The
claimsarisingunder this section. Such provisions shall run fromepartmenshall also take into account the appearance of the dis
thefirst date upon which claim may be filed, or from the date digurement, its location, and the likelihood of its exposure in
subsequentleath, provided that nolaim shall accrue to any occupationgor which the employee is suited.
dependentinless an award has been issued or hearing tests hav&) Notwithstandingsub.(1), if an employee who claims cem
been conducted by a competent medical specialist after thesaiornder this section returnswmrk for the employer who
employeehas been removed from the noisy environment foreqnployedthe employee at the time of the injury at the same or a

periodof 2 months. higherwage, the employee may not be compensated uthless

_(7) No payment shall be made to an employee under this sggp|oyeeshows that he or stpzobably has lost or will lose wages
tion unless the employee shall have workedoisy employment 65 the disfigurement.

for a total period of at least 90 defgs the employer from whom i1 1971 ¢. 1481977 c. 1951987 a. 179
the employee claims compensation. LIRC's allowance of a disfigurement award based on a limp was a reasonable inter

i li i i tationof this section. Nothing in sulfl) limits disfigurement to amputations,
(8) An employer is liable for the entire occupatlonal deafnegézrsand burns. LIRG interpretation comports withe manifest purpose of disfig

to which h_is or her_ employment h"‘j‘s contributed; bytrévious urementawards: taompensate an employee for potential wage loss resulting from
deafness is established by a hearing test or other competent @ygativeperceptions about a physical abnormality when those perceptions are not

dence whether or not the employee was exposed to aitbén justified by any corresponding functional limitations. County of DardRC, 2007
the 2 months preceding such test, the employer is not liable ¥§iAPP 262,306 Ws. 2d 830744 N.W2d 613 06-2695
previousloss scestablished nor is the employer liable for any los
for which compensation has previously been paid or awarded. T . A
(9) Any amount paid to an employee under this section by aﬁ)}({]ammatlon, . condlt_|ons Of. liability . (1) When an
employershall be credited against compensation payabknly . Eloyee/vorklr;gh_subg]ect to thl's chaptass aresult pfc;exp;o_sure
employerto such employee for occupational deafness under s Hst.. e course of hisr her employment over a period of time to
(3) and(4). No employee shall in the aggregate receive grea gic or hazardous substances or coqqltlons,_developslmry
compensatiorirom any or all employers for occupational deafcally observable abnormality or condition which, competent

nessthan that provided in this section for total occupational-ded€dicalopinion, predisposes or renders the employ in any manner
ness. ifferentially susceptible to disability to such an extent that it is

(10) No compensatiomaybe paid for tinnitus unless a hearinadvisablefor the employee to continue employméntolving

ing test demonstrates a compensable hearing loss other than tiiif" €xposure and the employee is disgrirom or ceases to
tus. For injuries occurring oor after January 1, 1992, no com continuethe employment, arglifers wage loss by reason of such
pensatiormay be paid for tinnitus. dischargepr such cessation, the department may allow such sum

(11) Compensatiominder s102.66for permanent partial dis asit deems just as compensation thergifiot exceeding13,000.

ability due tooccupational deafness may be paid only if the lodd the event a nondisabling condition may aiso be caused by toxic
of hearing exceeds 20% of binaural hearing loss. or hazardous exposure not related to employment, and the

(12) (a) An employer othe department is not liable for theemployeehas a history of such exposure, compensatiqras

T b .~ _“vided by this sectiorshall not be allowed nor shall any other fem

expensef any examination or test for hearilogs, any evaluation : - : :
of ICs),uch an e>)</am or test, any medical treaﬁmn’rm)()roving or edyfor loss of earning capacityn case of such disclugr prior
restoringhearing, or any hearing aidrglieve the déct of hearing to alflndeTg byt_the _depar':}ment Ithat It tls |ga_l;j_\{|'_sable for tt?le
loss unlessit is determined that compensation for occupation§ ployeeto continué In such employment anc if 1t I reasonably
deafnesss payable under sut8), (4), or (11) probablethat continued exposure would result in disabilite

IR ~ . liability of the employer who so disclgas the employee is pri
(b) For a case obccupational deafness in which the date g L ? .
injury is on or afterApril 1, 2008, this subsection applies begin ary, and the liability of the employe insurer is secondary

ning on that date. Notwithstanding $62.03 (4)and102.17 (4) undoezrtlgg same procedure and to the sarfeceas provided by
for a case of occupational deafness in which the date of injurfi& : o
beforeApril 1, 2008, this subsection applies beginning ordite (2) Uponapplication of any employer or employee the depart

02.565 Toxic or hazardous exposure; medical

thatis 6 years after April 1, 2008. mentmay direct any employee of the employer or an employee
History: 1971 c. 1481973 c. 1501975 c. 147199, 200, 1977 ¢. 1951979 c.  Who, in the coursef his or her employment, has been exposed to
278 1981 c. 921983 a. 981985 a. 831991 a. 852007 a. 185 toxic or hazardous substances or conditions, to submit to

Cross Refeence: See also DWD 80.25 Wis. adm. code. inationb hvsici hvsici tob inted by th
Committee Note, 1971:Where an employer discontinues@isy operation and examinatiorny a p YS'C'a” or physicians 1o be appointed by the
transfersthe employees to nonnoisy employment, they have been unable to mel@partmento determine whether the employee has developed any

claim for occupational deafness until the conditions of sub. (b), (c) or (d) were mabnorma“tyor condition under sutﬁl), and the degree thereof.
The employee will now have the option of filing a claim at the time of transfer at thle . . .

currentrate of compensation with a 2-1/2% reduction for each yeagebver 50 1 n€ cost of the medical examination shall be borne by the person
0{ tvr\:aitt;]ng until he tme?ts tfhe conditior}s of s%?- (ti)/'z gf) or0| (d)twhe}n he mﬁy file clfa'rrnaking application. The results of the examination shall be sub
atthethen—current rate of compensation with a % reduction for each year o i ; ;
overs0. [Bill 371-A] #ftted by the physician to the department, which shall subopit

It is a prerequisite for an award of benefits under sub. (10) that the employee i2§tOf the reports to the employand employee, who shall have

havesufered some compensable hearing loss other than tinnitus; sub. (10) doesgbortunityto rebut the reports provided request therefarasle
require a compensable hearing loss in both ears or in a particul@eseral Cast

ings Corporation vLIRC, 152 Ws. 2d 631449 N.W2d 619(Ct. App. 1989). to the departmenithin 10 days from the mailing of the report to
Agencyinterpretation and application of sub. (8) is discussed. Hamischfeger cie parties. The department shall matsfindings as to whether
porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947 or not it is inadvisable for the employee to continu&igor her
employment.

102.56 Disfigurement. (1) If an employee is so perma

nently disfigured as to occasion potential wage loss, the dep (3) If an employee refuses to submit to the examination after
mentmay allow such sum as it deems just as compensation th@tectlonby the commission, or angiember thereof or the depart

for, not exceeding the employeeaverage annual earnings a&'c"'tor an examiner thereof, or in any way obstréfssame, the
definedin 5.102.11 In determininghe potential for wage loss €MPloyee'sright to compensation under this section shall be

andthe sum awardedhe department shall take into account thgarred:

age,education, training and previous experieand earnings of  (4) No payment shall be made to an employee under this sec
the employee, the employeepresent occupation and earnington unless he or she shahve worked for a reasonable period of
andlikelihood of future suitable occupational change. Considdime for the employer from whom he or she claims compensation
ationfor disfigurement allowance is confined to those arediseof for exposing him or her to toxic or hazardous conditions.
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(5) Paymentof a benefit under this section to an employeepresentativeommences action against a 3rd partprasided
shall stop such employefeom any further recovery whatsoeverin s.102.29

from any employer under this section. (3) All payments received under this section shall be depos

gis;o(?/): 1977 C-tﬁ9t195’ 19|79 Cé; 2t78 ation b edtoth | itted in the fund established by K2.65
ub.(1) requires that aemployees termination be connected to the employment . . -
thatcaused the susceptibilitp disease. General Castings CorpMnstead, 156 19Ié||lsé%y2. llggé g_‘ ég%?llg%fg(sl%%z(g%ig; 33(:72105003}2751 2421618%9; 71%2195

Wis. 2d 752 457 N.W2d 557(Ct. App. 1990). Cross Refeence: See also DWD 80.68 Wis. adm. code.

) . L L Thefund was not liable for disability benefits when an employerliabke for per
102.57 Violations of safety provisions, penalty. Ifinjury  manentotal disability Green Bay Soap Ca.BILHR, 87 Ws. 2d 561275 N.w2d
is caused by the failure of the employer to comply with any statut@9 (Ct- App. 1979).
rule, or order of the department, compensatod death benefits . . -
provided in this chapter shall be increased 1B the total _102-50_ Minor I||89ally emp_loyed. (Im) When the injury
increasemaynot exceed $15,000. Failure of an employer reasdf Sustained by a minor who is illegally employed, the employer
ably to enforce compliance bsmployees with any statute, rule,n 2ddition to paying compensation or wage loss under(8jitm

or order of the department constitutes failure by the employerif§§ minor and death benefits to the dependents of the, rafair
comply with that statute, rule, or order paythe following amounts into the state treastoy deposit in the

History: 1981 c. 921983 a. 982001 a. 37 fund established under $02.65 o
This section and s. 102.58 may be applicable in the same case if the negligence ofa) An amount equal to the amount recoverdiyi¢he injured
boththe employer and employee are causes of the empoygary. Milwaukee i ini i
Forgev. DILHIR, 66 Wis. 20 428225 NG 476(1975), employeebut not to exceed $7,590, if the injured employee is a
minor of permit age and at the time of the injury is employed,

102.58 Decreased compensation. If injury is causedy required,suffered, or permitted to work without a written permit

thefailure of the employee to use safety devices thaprarnéded issuedunder ch103, except as provided in pa(s) to (d).
in accordance with any statute, rule, or ordghefdepartment and . _ (P) Anamount equal to double the amount recoverable by the
thatare adequately maintained, and the use of which is reasondby'ed employee, but not to exceed $15,000, if the injured
enforcedby the employerif injury results from theemployees € ployees a minor of permit age and at the time of the injury is
failure to obey any reasonabie rule adopted and reasonaBfjPloyedrequired, suered, or permitted to worithout a per
enforcedby the employer for the safety of the employee and Bi't in any place of employment or at any employment in or for
which the employee has notiaa, if injury results from the intox Which the department acting under @03 has adopted a written
ication of the employee by alcohol beverages, as definesi inresolutionproviding that permits shall not be issued.
125.02(1), or use of a controlled substanas defined in €61.01  (¢) An amount equal to double the amount recoverable by the
(4), or a controlled substance analog, as defineddfi’s01(4m), injured employee, but not to exceed $15,000, if the injured
the compensation and death benefit providethis chapter shall @mployees a minor of permit age and at the time of the injury is
bereduced 15% but the total reduction may not exceed $15,060ployed required, siered, or permitted to work at prohibited
History: 1971 c. 1481981 c. 921983 a98 1987 a. 1791995 a. 4482001 a. employment.
st . . o (d) Anamount equal to double the amount recoverable by the
Theburden of proof i®n the employer to establish not only the fact of intoxicatio

butalso a causal connection between the condition and the injury or accident. Hrl’ﬁ'épred employe_e, but not to (_axceed $1_51(_)001 if the |njured
BeverageCorporation vDILHR, 49 Ws. 2d 233181 N.W2d 418(1970). employeeis a minor under permit age and is illegalyployed.

This section and s. 102.57 may be applicable in the same case if the negligence 0(5) (a) A permit or certificate of age that is unlawfully issued
both th | d | f th phoiygery.  Mil ki Y i . 4
Forgev. DILHR. 66 Wis. 20 428205 N.W2d 476(1975). ¥ MIWaUXeE Ky an oficer specified in ch103 or that is unlawfully altered after

Whethera traveling employes'multiple drinks at a tavern was a deviation wadssuancewithout fraud on the part of the employsiall be con

irrelevantwhen the employee was injured while engaged in a later act reasonably mggdlereda permit for purposes of this section.
essaryto living. Under this section, intoxication does not defeat a wiwrloam . . . . . .
pensatiorclaim but only decreases thenefits. Heritage Mutual Insurance Co. v (0) If the employer is misled in employing a minor illegally

Larsen,2001 WI 30242 Ws. 2d 47624 N.w2d 129 98-3577 becauseof fraudulent written evidence of age presented by the
minor, the employer is not requirgéd pay the amounts specified

102.59 Preexisting disability , indemnity . (1) If an in sub.(Im).
_employeehas at the time (_)f injury permanent_disab_ility which if (6) If the amount recoverable by a minor employee for tempo
it had resulted frorsuch injury would have entitled him or her t4yy disapility is less than the actual loss of wage sustained by the
;ﬂi?[)“;ﬁ’;‘:éﬁ?%gg&ﬁyauﬂ} fr?r:r?tLijtllteosf ﬁ?rrclholrnﬁmgui;sdgjr;nit?inor employee, then liability shall exist for that loss of wage.

. - 7) This sectiondoes not apply to an employee, as defined in
for 200 weeks, the employee shall be paid from the fpruidded s, (O%.O7 (6) if the agency or ppupbﬁsher estalglis)rqes tiyrattive

in this section additional compensation equivalent to the amo "hofthat at the time of the injury the employee was not employed

which would be payable for said previous disability if it hag . -
resultedfrom such injury or the amount which is payable for sai |thhe;he actual or constructive knowledge of the agenqyudr

further disability, whichever is the lesself said disabilities result (8) This section does not apply liability arising under s
in permanent total disabilitthe additional compensation shall be 2.06unless the employer sought to be gearknew or should

in such amount as will complete the payments which would h K hat the mi ilieqall loved by tiom
beendue had said permanetotal disability resulted from such toivoer Ql?gz:notnt?;ct:toermmor was lllegally employed by toatrae

injury. This additional compensation accrues from, and nay T : )
be paid to any person before, the end of the period for which com"'Stoy: 1975 ¢. 148.57,1975 c. 1991977 ¢. 29195 2005 a. 172
pensationfor permanent disability resulting from such injury is102 61

payableby the employerand shall be subject to $02.32 (6) Indemnity under rehabilitation law . (1) Subject

; kit . .to subs(1g) and(1m), an employee whis entitled to receive and
(6m), and(7). Nocompromise agreement of liability for this addi has received compensation under this chaatetr who is entitled

tional compensation may provide for any lump sum payment. to and is receiving instructions unde2® USC 701to 797h as

(Im) A compromise order issued undet82.16 (1)may not administeredby the state in which the employeesides or in
be admitted as evidence in any action or proceeding for bene{jifich the employee resided tite time of becoming physically
compensablender this section. disabled shall, in addition to other indemnjtye paid the actuai

(2) In the case of the loss or of the total impairment of a harahdnecessary expenses of travel at the same rate as is provided for
arm, foot, leg, or eye, the employer shall pay $20,000 intstdite state officers and employees under 20.916 (8)and, if the
treasury. The payment shall be made in all such cases regardlesgployeereceives instructions elsewhere than at the place of resi
of whether the employee or the emplogetEpendent or personal dence the actual and necessary costmafntenance, during reha
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bilitation, subjectto the conditions and limitations specified inlitation counselor under pgr) and, subject to the conditions and
sub.(1r). limitations specified in sub(1r) (a)to(c) and by rule, if the private

(1g) (a) In this subsection‘suitable emp|oyment" means rehabilitationcounselor determines that rehabllltatlvetralnlng is
employmenthat is within an employepermanent work restric Necessarythe reasonable cost of thehabilitative training pro
tions, that the employee has the necessary physical capad#m recommended by that counselancluding the cost of
knowledge,transferable skills, and ability to perform, and thddiition, fees, books, maintenance, and travel at the same rate as is
pays not less than 90% of the employeereinjury average Providedfor state dicers and employees under2).916 (8)
Week|ywage7 except that emp|0yment that pays 90% or mbreNOtW|thStand|ngthat the department may authorize under s.
the employees preinjury average weekly wagees not consti 102.43(5) a rehabilitative training program that lasts longer than
tute suitable employment if any of the following apply: 80 weeks, a rehabilitative training prograhat lasts 80 weeks or

1. The employes&'education, training, or employment ea(peless'S presumed to be rea§onable. ) . .
riencedemonstrates that the employeensa career or vocational . (d) If an employee receives services frarprivate rehabilita
path,the employes average weekly wage on the date of injurgon counselor under pafa) and later receives similar services
doesnot reflect the average weekly wage that the employee r&@m the department under sul) without the prior approval of
sonablycould have been expected to earn in the demonstraté@employer or insurance carri¢ghe employer or insurance ear
careeror vocational path, and the permanent work restrictiof€r is not liable for temporary disability benefitader s102.43
causedy the injury impede the employsedbility to pursue the (9) or for travel and maintenance expenses under @)khat
demonstratedareer or vocational path. exceedwhat theemployer or insurance carrier would have been

2. The employee was performimgrt—time employment at liable for under the rehabilitative training program developed by

the time of the injury the employes’ average weekly wader the private rehabilitation counselor

compensatiompurposes is calculated unde62.11 (1) (f) 1.or (€) Nothing in this subsection prevents an employer orinsur
2., and that average weekly wage exceeds the empiogeess ancecarrier from providing an employee witle services of a pri
averageweekly wage for the part—-time employment. vaterehabilitation counselor or with rehabilitative training under

(b) If an employer dérs an employee suitable employment ub.(3) before the department makes its determination ypater

) 1T'é i€ ).

providedin par (c), the employer or the employgiinsurance car _—
rier is not liable for temporary disability benefitader s102.43 () The department shall promulgate rules establishing proce
(5) or for travel and maintenance expenses undetBubineligi  duresand requirements for the private rehabilitation counseling
bility for compensation under this paragraph dugsreclude an andrehabilitative training process under this subsection. Those
employeefrom receiving vocational rehabilitation services unde#!€s shall include rules specifying the procedure and require
29 USC 701to 797b if the department determines that thénentsfor certification of private rehabilitation counselors.
employess eligible to receive those services. (1r) An employee who receives a course of instruction or

(c) On receiving notice that he or she is eligiblegoeive Otherrehabilitative training under sufi) or(1myis subject to the
vocationalrehabilitation services und@® USC 7010 7973 an  following conditions and limitations: _ _
employeeshall provide the employer with a written reppam () The employee must undertake the course of instruction
a physician, chiropractopsychologist, or podiatrist stating thewithin 60 days from the date when the employee hdigutly
employee’spermanent work restrictions. itMn 60 days after recoveredrom the injury to permit so doing, or as sabareafter
receivingthat report, the employer shall provide to the employé@sthe oficer or agency having chge of theinstruction shall pro
in writing an ofer of suitable employment, a statement that théde opportunity for the rehabilitation.
employerhas no suitable employment for teenployee, or a  (b) The employee musbntinue in rehabilitation training with
reportfrom a physician, chiropractgosychologist, or podiatrist suchreasonable regularity as health and situation will permit.

showing that the permanent work restrictions provided by the (c) The employee mayot have expenses of travel and costs
employee’spractitioner are in dispute and documentation showf maintenance under sufL) or costs of private rehabilitation
ing that the diference in work restrictions would materiallfeaft  counselingand rehabilitative training under sifbm) on account

eitherthe employess ability to provide suitable employment or af training for a period in excess of 80 weeks in all, except as pro
vocationalrehabilitation counselts ability to recommendi@ha  videdin s.102.43 (5)
bilitative training program. If the employer and employee cannot

| ; K I Whi d fter the d 10N, and the courts determine other issues under this chapter
employee’swork restrictions. Whin 30 days after the depart yeterminatiorunder this subsection minclude a determination
mentdetermines themployees work restrictions, the employerasedyn the evidence regarding the cost or scope of the services
shall provide to the employee in writing anfef of suitable lﬁrovidedby a private rehabilitation counselor under $aim) (a)
employmentor a statement that the employer has no suitaligthe cost or reasonableness of a rehabilitative trajmiogram
employmentfor the employee. developedunder sub(1m) (a)

(1m) (@) If the department has determined under glithat (3) Nothingin this section prevents an employer or insurance
an employee is eligible for vocational rehabilitation servicesyrrier from providing an employee with the servicea jprfivate
under29 USC 7010797h butthat the department cannot providgenapilitation counselor or with rehabilitative training if the
those services for the employee, the employeeselegt a private empjoyeevoluntarily accepts those services or that training.
rehabilitationcounselor certified by the department to determlneHiSmry: 1975 c. 1471985 a. 83135, 1993 a. 3701995 a. 235.3745 9126 (19)
whetherthe employee careturn to suitable employment withouto130(4);1997 a. 3112, 2001 a. 372005 a. 172
rehabilitative training andf that counselor determines that reha Srzss Reff&"i?gf? ?'Sl%fg'?s?o-ﬁ \i\gsz gf"t‘hczde- et ond t

HR H H H ili H ini naerss. . a), . , an .01, the department may extend tem
bilitative training is necessaro devel.op a rehabilitative tra'?“”g orary disability, travel expense, and maintenance costs Eeyomzbéﬂs |¥ addi
programto restore as ne_arly as possnb_le the employee to his or f@&itraining iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.W2d 299
preinjury earning capacity and potential. (C#hApp- 1989). - _ — . ) |

- . e provisions of this section encompass formalized courses of instruction on
~ (b) Notwithstanding s102.03 (4) an employee whose date Ofjgnnsan wl IRC. 177 We. 2d 736503 N.W2d 1(Ct. App. 1993). Y
injury is before May 4, 1994, magceive private rehabilitative
counselingand rehabilitative training under péa). 102.62 Primary and secondary liability; unchange -

(c) The employer or insurance carrier shall payréi@sonable able. In case of liability under 402.570r 102.6Q the liability
costof any services provided for an employee by a private rehabf the employer shall be primary and the liabitfythe insurance
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carrier shall be secondarylf proceedings are had before thel02.65 Work injury supplemental benefit fund. (1) The
departmenfor the recovery ofhat liability, the department shall moneyspayable to thetate treasury under 4€2.35 (1)102.47
setforth in its award the amount and order of liability as providetd2.49 102.59 and102.6Q together with all accrued interest on
in this section.Execution shall not be issued against the insurantt®semoneys, and all interest payments received und€l2s75
carrierto satisfy any judgment covering that liability until execu(2), shall constitute aeparata@onlapsible fund designated as the
tion hasfirst been issued against the employer and has beeork injury supplemental benefit fund. Monépghe fund may
returnedunsatisfied as to any part of that liabilitny provision be expendednly as provided in £20.445 (1) (tfand may not be
in any insurance policy undertaking to guarantee primary liabilitgsedfor any other purpose of the state.

or to avoid secondary liability for a liability under ¥02.57or (2) For proper administration of the moneys available in the
102.60is void. If the employer has been adjudbedkrupt or has fund the department shall by orgeet aside in the state treasury
madean assignment for the benefit of creditors, or if the employeuitable reserves to carry to maturity thiability for benefits
otherthan an individual, has gone outtnfsiness or has been-dis underss.102.44 102.49 102.59and102.66 Such moneys shalll
solved, or if the employer is a corporation and its charter has beernnvested by the investment board in accordance wizb.§4
forfeited or revoked, the insurer shall be liable for the payment (#).

thatliability without judgmentor execution against the employer History: 1975 c. 1471977 c. 291981 c. 26.2202 (28) ()1983 a. 9%.31; 1989

but without altering the primary liability of the employer a.64, 1991 a. 1741995 a. 17, 2005 a. 1722007 a. 185

History: 2005 a. 172 . .
102.66 Payment of certain barred claims. (1) In the

102.63 Refunds by state. Whenever the departmestiall €ventthat there is an otherwise meritorious claim for occupational

certify to the secretary of administration that excess payment légeaseand the claim is barred soldly the statute of limitations
beenmade under £02.590r under s102.49 (5)either because unders.102.17 (4)the department main lieu of worker's com

of mistake or otherwise, the secretary of administratiball Pensatiorbenefits, direct payment from the work injury supple
within 5 days after receijuif such certificate draw an order againstnentalbenefit fund under s102.650f such compensation and

the fund in the state treasury into which such excess was p&chmedical expenses as would otherwise be due, based on the
reimbursingsuch payor of such excess payment, together wiigteof injury, to or on behalf of the injured employee. The bene

interestactually earned theredithe excess payment has been ofits shall be supplemental, to the extent of compensation liability

depositfor at least 6 months. to any disability or medical benefits payable from any group
History: 1981 c. 922003 a. 33 insurancepolicy whose premium is paid in whole or in part by any

employer,or under any federal insurance or benefit progpaon

102.64 Attorney general shall represent state and viding disability or medical benefits. Death benefits payable

commission. (1) Upon request of the departmentaaiminis ~ underany such group policy do not limihe benefits payable

tration, a representative of the department of justice shall rept#derthis section.

sent the state in cases involving payment into or out oftdte (2) In the case of occupational disease, approphatefits

treasuryunder s.20.865 (1) (fm) (kr) or (ur) or 102.29 The maybe awarded from the work injusupplemental benefit fund

department of justice, after giving notice to tthepartmenbf when the status or existence of the employétsansurance car

administration,may compromise the amouot such payments rier cannot be determined or when there is otherwise no adequate

but such compromises shall be subject to review by the depagmedy,subject to the limitations contained in s(b).

ment of workforce development. If the spouse of the deceasedistory: 1975 c. 1471979 c. 2782001 a. 372005 a. 172

employeecompromises his or her claitor a primary death bene ‘Ic'f:iosS:elzggier;zfl;ci'iezisalfﬁegwsdB&%ixvésfoﬁdgsﬁgﬁizé meritorious claims

fit, the claim of th_e children of such emplo_yee und@()?..49 barredby the statute of limitations infett at the time the claim arose. State v

shallbe compromised on the same proportional basis, subjecbicHR, 101 Ws. 2d 396304 N.W2d 758(1981).

approvalby the department. If the persons entitled to compensawhena disabled worker could have claimed permanent total disability benefits

tion on the basis of total dependency und@02.51 (Licompro  Lnders secon, bt faed o do so before dyng ofcauees rveitd o & compersa

misetheir claim, payments under®02.49 (5) (aphall be com 136Wis. 2d 281401 N.W2d 578(1987).

promisedon the same proportional basis.

(2) Upon request of the department of administration, th£02.75 Administrative expenses. (1) The department
attorneygeneral shall appear on behalf of the state in proceedisgéll assess upon and collect from each licensed werkem
uponclaims for compensation against the state. The departme@fsationinsurance carrier and from each employer exempted
of justice shall represent the interests of the state in proceedinggers.102.28 (2)by special order or by rule, the proportion of
unders. 102.49 102.59 102.6Q or 102.66 The department of total costs and expenses incurred by the council on werkem
justice may compromise claims in those proceedings, but tRgnsatiorfor travel and research and by the department and the
compromisesare subject to reviewy the department of work commissionin the administration of this chapter for tharrent
force development. Costs incurred by the department of justigcal year plus any deficiencies in collections and anticipated
in prosecuting or defending any claim for payment into or out 6¢stsfrom the previous fiscal yeahat the total indemnity paid
thework injury supplemental benefit fund undet82.65 inclug-  or payable under this chapter by each such carrier and exempt
ing expert witness and witness fees but not including attorney f@s8ployerin workers compensation casgstially closed during
or attorney travel expenses for services performed undesubis the preceding calendar yearther than for increased, double or
section,shall be paid from the work injury supplemental benefit€ble compensation bore to the total indemnity paid in cases
fund. closedthe previous calendar year under this chapter maedflers

(3) In any action to revievan order or award of the commis andexempt employers other than for increased, double or treble

sion, and upon any appeal therein to the court of appeals, the atf pensation.The council on workés compensation and the

neygeneral shall appear on behalf of taenmission, whether any cOmmissionshall annually certifyany costs and expenses for
other party defendant shall be represented or en’utept that in worker’s compensation activities to the department at such time

actionsbrought by the state tlgovernor shall appoint an attorneyaSthe secretary requires.

to appear on behalf of the commission. (Im) The moneys collected under sufl) and under ss.
History: 1975 c. 1471977 c. 18.134 1977 c. 1951979 c. 10s.60 (11);1981  102.28(2) and102.31 (7) together with all accrued interest, shall
€. 20,1983 a. 981995 a. 2%s.3745g 9130 (4) 1997 a. 32007 a. 185 constitutea separate nonlapsible fund designated as the viorker

Sub. (3) does not result in providing public counsel for a private party litigangompensationoperations fund. Moneys in the fund may be

becauseowhere does the statute make the attorney general the claiatettiey . :
butexpressly states that the attorney general shall appear ondjehalfiepartment. expendedbnly as provided in £0.445 (1) (ra)(rb), and(rp) and

Hunterv. DILHR, 64 Wis. 2d 97 218 N.W2d 314(1974). may not be used for any other purpose of the state.
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(2) Thedepartment shall require that payments for costs and(c) If, after filing the certificate under pdr), the secretary
expensedor each fiscal year shall be made on such dates as fitess the certificate under pgag), the department may expend the
departmenprescribes by each licensed worketompensation moneysin theuninsured employers fund only to make payments
insurancecarrierand employer exempted underl€2.28 (2) unders. 102.81 (1)to employees of uninsured employers on
Eachsuch payment shall be a sum equal to a proportionate sh@sgms made before the date specifigdthat certificate and to
of the annual costs and expenassessed upon each carrier angbtain reinsurance under $02.81 (2)for the payment of those
employeras estimated by the department. Interest shall accruectims.
amountsnot paidwithin 90 days after the date prescribed by the (4) (a) If an uninsured employavho owes to the department
departmentunder this subsection at thate of 1 percent per onyamount under €02.820r102.85 (4)ransfers his or her busi
month. All interest payments received under this subsection shialissassets or activities, the transferee is lidbtethe amounts
bedeposited in the fund established undei02.65 owedby the uninsured employender s102.820r 102.85 (4)if

(4) Fromthe appropriation under20.445 (1) (ra)the depaft the department determines that all of the following conditions are
mentshall allocate the amounts that it collects in application feggiisfied:

from employers applying for exemption undefd62.28 (2)and
theannual amount that it colledt®m employers that have beentran
exemptedunder s102.28 (2)to fund the activities of the depart

1. At the time of the transfethe uninsured employandthe
sferee are owned or controlled in whole or in substantial part,

mentinder $102.26 (2 (opnlc) R et et s
History: 1975 c. 391975 c. 14%.54; 1977 c. 195418 1981 c. 2092 1987 a.  OY y humeration, presumed u

27,1991 a. 851995 a. 17, 2005 a. 172 shownto the contrary that the “same interest or interests” includes
Cross Refeence: See also DWD 80.38 Wis. adm. code. the spouse, child or parent of the individual who owned ok con

trolled the business, or any combination of more than one of them.

102.80 Uninsured employers fund. (1) There isestab 2. The transferee has continued or resumed the business of the

lisheda separate, nonlapsible trust fund designated as the URjinsyredemployer either in the same establishmentetse
suredemployers fund consisting of all the following: where; or the transferee has employed substantially the same
(@) Amounts collected from uninsured employers under gmployeess those the uninsuredployer had employed in con
102.82 _ nectionwith the business assets or activities transferred.
(b) Uninsured employer surctggs collected under $02.85  (p) The department may collect from a transferee described in
(4) par.(a) an amount owed underX)2.820r 102.85 (4)using the
(d) Amounts collected from employees or dependefits procedurespecified inss.102.83 102.835and102.87and the

employeesinder s102.81 (4) (b) preferencespecified in s102.84in the same manner as the depart
(e) All moneys received by the department for the uninsuretentmay collect from an uninsured employer
employers fund from any other source. History: 1989 a. 641991 a. 851993 a. 811995 a. 17,2003 a. 1392005 a. 172

(Im) The moneys collected or received under sib), 2007a. 185

togetherwith all accrued interest, shall constitute a separate n
lapsible fund designated as the uninsured employers fund- M
eysin the fund maye expended only as provided i128.445 (1)
(sm)and may not be used for any other purpose of the state.
(3) (a) If the cash balance the uninsured employers fund
equalsor exceeds $4,000,000, the secretary shall consult
councilon workets compensation within 45 days after that ca
balanceequals or exceeds $4,000,000. Beeretary may file
with the secretary of administratiomithin 15 days after consult chapterexcept penalties and interest due unsef02.16 (3)

ing the council on workés compensation, a certificate attestin
thatthe cash balance in the uninsured employers fund equals%é)iz'w(l) (b)and(bp), 102.22 (1)102.35 (3)102.57 and102.60

exceeds$4,000,000.
(ag) The secretary shall monitor the cash balancearinl,

2.81 Compensation for injured employee of unin -
red employer . (1) (a) If an employee of an uninsured
employer,other than an employee wiweligible to receive alter
native benefits under $02.28 (3) sufers an injury for which the
ninsuredemployer is liable under $402.03 the department or
%departmenﬁ reinsurer shall pay to or on behalf of the injured
ployeeor to the employes’dependents an amount equal to the
compensatiorowed them bythe uninsured employer under this

(b) The department shall make the payments required under

incurrediosses to, the uninsured employers fund using generdifg- (8) from the uninsured employers fund, except that if the
acceptedactuarial principles|f the secretary determines that thii partmenhas obtained reinsurance under ¢dpand is unable
expectedultimate losses to the uninsured employers fund make thqse payments from the uninsured employers f“'.”d' the
known claims exceed 85 percent of the cash balance in the ufffjPartmentseinsurer shall make those payments according to
suredemployers fund, the secretary shall consult with the count}ff trms of the contract of reinsurance. _ _
onworkers compensation. If the secretaaiter consulting with ~ (2) The department may retain an insurance carrier or insur
the council on workels compensatiorjetermines that there is aance service ganization to process, investigate and pay claims
reasonabldikelihood that the cash balande the uninsured underthis section and may obtain excesstop—loss reinsurance
employersfund may become inadequatefund all claims under with an insurance carrier authorized to do business in this state in
s.102.81 (1) the secretary shall file with the secretary of adminignamount that the secretary determines is necessary feouhel
tration a certificate attesting that the cash balance in the uninsupdrationof the uninsured employers fund. In caseslving
employer’sfund is likely to becom@&adequate to fund all claims disputedclaims, the department may retain an attorney to repre
unders. 102.81(1) and specifying a date after which no nevsentthe interests of the uninsured employers fund andake
claimsunder s102.81 (1)will be paid. appearances on behalf thie uninsured employers fund in pro
(am) If the secretary files theertificate under pafa), the ceedingsunder ss102.16t0102.29 Sectior20.930and all prowi
departmenmay expend the moneys in the uninsured employeg®nsof subchlV of ch. 16 except s16.753 do not apply to an
fund, beginning on the first day of the first July after the secreta@jtorneyhired under this subsection. The g for the services
files that certificate, to make payments undef@2.81 (1)to retainedunder this subsection shall be paid from the appropriation
employeesof uninsured employers and to obtain reinsuranesders. 20.445 (1) (rp) The cost of any reinsurance obtained
unders.102.81 (2) underthis subsection shall kgaid from the appropriation under

(b) If the secretary does not file the certificate under(ppr S-20.445 (1) (sm)
the department may not expend the moneys in the uninsured(3) An injured employee of an uninsured employer or his or
employersfund. her dependents may attempd recover from the uninsured
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employer,or a 3rd party under 902.29 while receiving or (am) The department may waive any payment owed ypater
attemptingto receive payment under sih). (a) by an uninsured employer if the department determines that the

(4) An injured employee, othe dependent of an injureduninsuredemployer is subject to this chapter iny_ because the
employee,who received one or more payments under &Lb. uninsuredemployer has elected to become subijethis chapter
shalldo all of the following: unders.102.05 (2)or 102.28 (2)

(@) If the employeer dependent begins an action to recover (ar) The department may waive any payment owed under par
compensatiofirom the employee’employer or a 3rd partigble (@) or(ag)if the department determines thiag sole reason for the
unders. 102.29 provide to the department a copfyall papers uninsuredemployets failure to comply with s102.28 (2)is that
filed by any party in the action. the unlnsureq employer was a victim of fraud, misrepresentation

(b) If the employee or dependent receives compensation fr@d"0ss negligence by an insurance agent or insurance broker or
the employees employer or a 3rd party liable undet82.29 pay DY @ person whom a reasonable person would believe is an insur
to the department the lesser of the following: anceagent or insurance broker ) .

1. The amount after attorney fees and costs that the employeéb) The payment owed under p@) or (ag)is due within 30
or dependent received under s{). aysafter the date on whighe employer is notified. Interest shall

2. The amount after attorney fees and costs that the emplo%grueon amounts not pa",j when d,ue at the rate of 1% per month.
or dependent received from the employer or 3rd party (c) Thedepartment of justice oif the department of justice

(5) The department of justice may bring an action to colle§onsentsthe department of workforce development may bring an
the payment under suks). actionin circuit court to recover payments and interest owed to the

(6) (a) Subject to parb), an employee, dependent of an departmenbf workforce development under this section.
employeean uninsured employea 3rd party who is liablender h(3I)1 (@) When %n emrl)loyee cf.'eglgz a result of ﬁn injury for
s.102.290r the department may entato an agreement to settleVNich an uninsured employer is liankeder s102.03 the unin
liabilities under this chapter suredemployer shall pay $1,000 to the department.

(b) A settlement under p4) is void without the departmeat’ __ (0) The payment under pga) s in addition to any benefits

written approval. othercompensation paid to an employee or survivors or the work

; D . L . . injury supplemental benefit fund under $62.46to0 102.51
(7) This section first applies to injuries occurring on the flrspHistory: 1989 a. 64359, 1991 a. 851993 a. 811995 a. 2%.9130 (4) 1997 a.

day of the first July beginning after the day that the secretary files: 2003 a. 144

a certificate under 4.02.80 (3)a), except that if the secretary files

a certificate under s102.80 (3) (ag}his section does not apply t0102.83 Collection of uninsured employer payments.

claimsfiled on or after the date specified in that certificate. (1) (a) 1. If anuninsured employer or any individual who is
History: 1989 a. 641995a. 117; 2003 a. 1442005 a. 172253 410,2007 a. 97 found personally liable under su(B) fails to pay to the depart

CrossReference: See also DWD 80.62 Wis. adm. code.
Section102.18 (1) (bp) does not govern the conduthefDepartment or its agent mentany amount owed to the department undéd8.82and no

anddoes not impose any penalty on the department or its agent for bad faith confi@ceedingfor review is pending, the department or any autho
iﬂ admilnis_tering thg L#ninﬁurgddEfmprI]oyﬁ?d. Séecticl)n 102.18 (1) (bp) constitutesrized representative may issue a warrant directetieécclerk of

the exclusive remedy for the bad faith conduct obarployer or an insurance carfier airey i

Becausesub. (1) (bp) does not apply to the departnsaagent, it does not provide circuit court for any C_Ol‘ln_ty of the state. . .

anexclusive remedy for the agesibad faith. Moreovesub. (1) (a) exempthe 2. The clerk of circuit court shall enter in the judgment and

Departmentnd its agent from paying an employee the statpemplties and interest |iay docket the name of theninsured employer or the individual
imposedon an employer or an insurance carrier for thesdeeds, but nothing in sub

(1) (a) exempts the department or its agent from liability for its bad faith conducti€ntionedn the warrant and the amount of the paymentsr-
processingclaims.  Aslakson vGallagher Bassett Services, Inc. 2007 WIZ®)  est,costs, and other fees for which the warrant is issued and the

Wis. 2d 92729 N.W2d 712 04-2588 datewhen the warrant is entered.
102.82 Uninsured employer payments. (1) An unin 3. A warrant entered under sutdd shall be considered in all

suredemployer shall reimburse the department for any payméggPectsas a final judgment constituting a perfected lien on the
madeunder s102.81 (1)to or on behalf of an employee of thelght, title, and interest of the uninsured employer or the individual
uninsuredemployer or to an employeetependents and for anyin all of that persois' real ancpersonal property located in the
expensegaid by thedepartment in administering the claim of th&ountywhere the warrant is entered. The lienfiective wherthe
employeeor dependents, less amounts repaid by the emp|oyeéigp_artmenissues thevarrant under subd.. and shall continue
dependentsinder 5.102.81 (4) (b) The reimbursement owed Until the amount owedncluding interest, costs, and other fees to
underthis subsection idue within 30 days after the date on whicfihe date of payment, is paid. _
the department notifies theninsured employer that the reim 4. After the warrant is enteredtine judgment and lien docket,
bursementis owed. Interest shall accrue on amounts not paithe department or any authorized representative fifteign exe
whendue at the rate of 1% per month. cution with the clerk otircuit court for filing by the clerk of cir

(2) (a) Except as provided in pafag), (am)and(ar), all unin  Cuit court with the sherifof any county where real or personal
suredemployers shall pay to the department the greater of the ffoperty of the uninsured employer or the individualfégind,
lowing: commandinghe sherif to Ie_vy uponand sell sufue_nt _re_al and

1. Twice the amount determined by the department to eqigrsonaproperty of the uninsureemployer or the individual to
what the uninsured employer would have paid during periodsR#Y the amount stated in the warrant in the same manner as upon
illegal nonpayment for workés compensation insurance in the?l €xecutioragainst property issued upon the judgment of a court

P : ; of record, and to return the warranth@ department and pay to
Sﬁzggg:ﬂgg yye%e;rs.perlod based on the emplay@ayroll in the it themoney collected by virtue of the warrant within 60 days after

2. Seven hundred and fifty dollars. receiptof the warrant.

(ag) An uninsured employer who is liable to the departmeﬁ_L(b) The clerk of circuit court shall accept aemter the warrant

e the judgment and lien docket without prepayment of any fee,
;J:dlﬁ:ggru(r?égrshgll(g?étoﬂg(;je%?rtdrgen;c,)lrn;fghog;he tﬁ?{r{f tthe clerk of circuit court shall submit a statement of the proper
q P ? p y y ee semiannually to the department covering the periods from Jan

employeris unlnsureq i aI_I of the following apply_. uary 1 to June 30 and Julytd December 31 unless afdient bilk
1. Theemployer is uninsured for 7 consecutive days or le§gq period is agreed to between the clerk and the department. The
2. The employer has not previously been uninsured. fees shall then beaid by the department, but the fees provided by
3. No injury for which the employer is liable undef62.03 s.814.61 (5)or entering the warrants shall be adtiethe amount
hasoccurred during the period in which the employer is unimf the warrant and collected from the uninsured employer or the
sured. individual when satisfaction or release is presented for entry
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e department may issue a warrant of like terms, force, evy” means all powers of distraint and seizure.

(2) Thed tment i t of like t f (d) “Levy” I f distraint and sei

andeffect to any employee or other agent of the department, who(e) “Payment” means a payment owed to the department under
may file a copyof the warrant with the clerk of circuit court of anys. 102.82and includes interest on that payment.

countyin the state, and thereupon the clerkiofuit court shall (f) “Property” includes all tangible and intangible personal
enterthe warrant in the judgment and lien docket and the Wa”i‘%pertyand rights to that propertincluding compensation paid
shallbecome a lien in the same manrerd withthe same force o payable for personakervices, whether denominated as wages,
andeffect, as provided in sufil). In the execution of the warrant, lary, commission, bonus or otherwise, amounts paid periodi
theemployee or other agent shall have all the powers conferrec€ y pursuant to a pension or retirement program, rentseeds

law upon a sherif but may not collect from the uninsuredys insyrance and amounts paid pursuant to a contract.
employeror the individual any fee athage for the execution of

; i (2) PowERSOFLEVY AND DISTRAINT. If any debtor who is liable
mgr\:\ég?ﬂitslgreﬁgfcsiitgf the actual expenses paid in the pert rr any debt fails to pathat debt after the department has made

. P demandor payment, the department may collect that debt and the
(3) If awarrant is returned not satisfied in full, tepartment oy hanseof the levy by levy upon any property belonging to the

: e
shallhave the same remedies to enforce the amount due for %tor. If the value ofany property that has been levied upon
ments, interest, costs, and other fees as if the department Rfhe this section is not siifient to satisfy the claim of théepart

recoveredudgment against theninsured employer or the iRdi et the department may levy upon any additional property of
vidual and an execution had been returned wholly or partially n@fe qebtor until the debt and expenses of the levy are fully paid.

satisfied. (3) DuTIES TO SURRENDER. Any person in possession of

(4) Whenthe payments, interestosts, and other fees speci o%l{[gatedwith respect to property or rights to property that is sub

fied in a warrant have been paid to the department, the departmegt; levy and upon which a levy has been made shall, upon
shallissue a satisfaction of the warrant and file it with the clerkwéimancbf the department, surrender the property or rights or dis

circuit court. The clerk of circuit court shall immediately enter the,argethe obligation to the department, except that part of the

satisfactiorof thejudgment in the judgment and lien docket. Thgropertyor rights which is, at the time of the demand, subject to

departmenshall send a copy of the satisfaction to the uninsur ﬂy prior attachment or execution under any judicial process.

employer or the individual.
ploy (4) FAILURE TO SURRENDER;ENFORCEMENTOF LEVY. (&) Any

(5) Thedepartment, ift finds that the interests of the state will ; :
not bejeopardizedand upon such conditions as it may exact, méjMebtorwho fails to surrender any property or rights to property

. ! tis subject to levyupon demand by the department, is subject
issuea release of any warrant with respect to any real or perso&,% ) yap y b )

. h ; X roceedings to enforce the amount of the.levy
propertyupon which the warrant is a lien or cloud upon title. The bY Anv 3rd party who fails to surrender anv property or rights
clerk of circuit court shall enter the release upon presentationtgf( ) Any party y property 9

therelease to the clerk and payment of the fee for filingdtease property subject to leyypon demand of the department, is-sub

andthe release shall be conclusive proof that the lien or clo. tthtg géogertegg]r?tsutr? deer:f:)hrge tg;saler\;l;/hﬁ f:grrdn?grréytihsagoéggbff the
upon the title of the property covered by the release is exti p paragrap 0

guished ebt. The department shall serve a final demand as provided
) . . ndersub.(13) on any 3rd party who fails to surrengeoperty
(6) At anytime after the filing of a warrant, the departmengroceedingsnay not be initiated by the department untildys

may commence and maintain a garnishee action as provided g service of the final demand. The department shall issue a

ch.812or may use theemedy of attachment as provided by chyeterminatiorunder s102.82to the 3rd party for the amount of
811 for actions to enforce a judgment. The place of trial of e liability.

actionunder ch811 or812may be either in Dane County or the
countywhere the debtor resides and may not be changedtieom
county in which the action is commenced, except upon coasen
the parties.

(7) If the department issues an erroneous warrantieppart
mentshall issue a notice of withdrawal of the warrant to the cle
of circuit court for the county in which the warrant is filed. The
clerk shall void the warrant and any liens attached by it.

(8) Any officer or director of an uninsured employer that is
corporation and any membeor manager of an uninsured

(c) When a 3rd party surrenders the property or rights to the
roperty on demand of the department or disgdsmithe obliga
ion to the department for which the levy is made, the 3rd party is
dischargedfrom any obligation or liability to the debtavith
respectto the property or rights tthe property arising from the
rrendeor payment to the department.
(5) ACTIONSAGAINST THISSTATE. (a) If the department has fev
ied upon propertyany person, other than the debtor who is liable
tb pay the debt out of which the levy arose, who claimistenest
S Ao > Hin or lien on that propertyand who claims that that property was
employerthat is a limited liability company may be found indiid o511y leviedupon may bring a civil action against the state
ually and jointly and severally liable fdhe payments, interest, i the circuit court for Dane Countyrhat action may be brought
costsand other fees specified in a warrant under this section,Jf,atheror not that property has been surrendecethe depart
after proper proceedings for the collection of those amdvos ot The court may grant only the relief under. g No other

the corporation or limited liability companys provided in this ,ctionto question the validity of or to restrain or enjoin a levy by
section,the corporation or limited liability company is unable t‘?ﬁe department may be maintained.

paythose amounts to the department. The personal liability of the b) | i d fal di biv ini
officersand directorsf a corporation or of the members and man, r(]t) . nanac 'O”t#n er pffa)' Iralevy Wt?\u |r]rcepara y&?&{e
agersof a limited liability companyas provided in this subsectionlrlgl Slfothpmpeﬁyd te cour Tr?yt fhnlo'“ e e?] orcbemen il
is an independent obligation, survives dissolutienganization, leV.V'd € court aetermines. da e prfoperr:y as been varong ully
bankruptcyreceivership, assignment for thenefit of creditors, '€ ugt()mi itmay grant a judgment for the amount of money
judicially confirmed extension or composition, or any analogoftainedoy levy

situationof the corporation or limited liabilitgompanyand shall _ (¢) For purposesf an adjudication under this subsection, the
be set forth in aletermination or decision issued underG2.82  determinationof the debt upon which theterest or lien of the
History: 1993 a. 811995 a. 17, 224 1997 a. 3538, 2007 a. 185 departments based is COI’]C|USiVE‘|y presumed to be valid.

) (6) DETERMINATION OF EXPENSES. Thedepartment shall deter
102.835 Levy for delinquent payments. (1) DEFINITIONS.  mineits costs and expenses to be paid in all cases of levy
In this section: _ (7) UsE oF PROCEEDS. (a) The department shall apply all
(a) “Debt” means a delinquent payment. moneyobtained under this section first against the expenses of the
(ad) “Debtor” means an uninsured employer or an individugiroceedingsnd then against the liability in respect to which the
found personallyliable under s102.83 (8)\who owes the depart levy was madeand any other liability owed to the department by
menta debt. the debtor
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(b) The department may refund or credit any amount left aft@spectto theterms and conditions of employment against any
the applications under paa), upon submission of a claim for aemployeeby reason ofhe fact that his or her earnings have been
refundor credit and satisfactory proof of the claim, to the pers@ubjectto levy for any one levy or because of compliance with any
entitledto that amount. provisionof this section.Whoever willfully violates this subsec

(8) ReLEASE OF LEvY. The department maglease the levy tion may be fined not more than $10,000 or imprisoned for not
uponall or part of property levied upon facilitate the collection morethan 9 months or both.
of the liability or to grant relief from a wrongful levut that (19) HearinG. Any debtor who is subject to a levy proceeding
releasedoes not prevent any later levy madeby the department may request a hearing und€r2s17to

(9) WRONGFULLEVY. If the department determines that propreviewthe levy proceeding. The hearing is limited to questions
erty has been wrongfully levied upon, the department may ret@hprior payment of the debt that the department is proceeding
the property at any time, or may return an amount of money eq@gRinstand mistaken identity of the debtdrhe levy is not stayed
to the amount of money levied upon. pendingthe hearing in any case in which property is secured

(10) PRESERVATIONOF REMEDIES. The availability of the rem  throughthe levy

edy under this section doest abridge the right of the department _(20) CosTorLEvY. Any 3rd party is entitled to a levy fee of
to pursue other remedies. $5 for each levy in any case where property is secured through the

(11) Evasion. Any person who removes, deposits or conceﬁy' The 3rd party shall deduct the fee from the proceeds of the

or aids in removing, depositing or concealing any property upon’y: :
which a levy is authorized under this section iittent to evade , jpac: 19932 8119952 17,1997 a. 18/283 2001 a. 1092005 a. 4422007

or defeat the assessment or collection of any debt is guilty of a
Classl felony and shall be liable to the state for the costs of pro02.84 Preference of required payments.  Subject tahe
secution. federalbankruptcy lawsin the event of an uninsured empldger
(12) Norice BeFORELEVY. If no proceedindor review per dissolution reoganization, bankrupteyeceivership, assignment
mitted by lawis pending, the department shall make a demandfes benefit ofcreditors, judicially confirmed extension proposal
the debtor for payment of the debt which is subject to levy and gioecompositionor any analogous situation including the adminis
noticethat the department may pursue legal actiowétiection tration of estates in circuit courtéhe payments required of the
of the debt against the debtofhe department shall make theuninsuredemployer under 4.02.82shall have preference over all
demandior payment and give the notice at least 10 days prior ¢@imsof general creditors and shall be paid next aftepéyenent
thelevy, personally or by any type of mail service which require®f preferred claims for wages.
asignature of acceptance, at the address of the debt@pgedrs  History: 1993 a. 81

on the records of the department. The demand for paymentjlbr('ﬁt}.85 Uninsured employers; penalties. (1) (a) An

noticeshall include a statement of the amount of the debt, incl . .
ing costs and fees, and the name of the debtor who is liable for HaPloyerwho fails to comply with s102.16 (3)or 102.28 (2)for
ssthan 1L days shall forfeit not leshan $100 nor more than

debt. The debtds failure toaccept or receive the notice does n 1,000
preventthe department from making the lewoticeprior to levy U ) .
is not required for a subsequent levy amy debt of the same () An employer who fails to comply with $02.16 (3)or
debtorwithin one year after the date of service of the origmgt ~ 102.28(2) for more than 10 days shall forfeibt less than $10 nor
(13) ServICEOFLEVY. (a) The department shabrve the levy morethan $100 for each day which the employer fails to cem
uponthe debtor and 3rd parby personal service or by any typeP!y With s.102.16 (3)or 102.28 (2) _
of mail service which requires a signature of acceptance. (2) An employer who is required to provide worlecom
(b) Personal service shall beade upon an individual, otherPensatiorinsurance coverage under this chapter shall forfeit not
thana minor or incapacitategerson, by delivering a copy of thel€SSthan $100 nor more than $1,000 if the employer does any of
levy to the debtor or 3rd party personally;lbgving a copy of the thefollovymg. . ) .
levy at the debtds dwelling or usual place of abode withme (@) Gives false information about the coverage to his or her
personof suitable age and discretion residing there; by leavinEPloyeesthe department or any other person who contracts with
copy of the levy at the business establishmerthefdebtor with theemployer and who requests evidence of wogeompensa
anofficer or employee of the debtor; or by delivering a copy of ton coverage in relation to that contract.
levy to an agent authorized by law to receive service of process.(b) Failsto notify a person who contracts with the employer
(c) The department representative who serves the levy sfigfitthe coverage has been canceled in relation to that contract.
certify service of process on the notice of levy form and the person(2m) Thecourt may waive a forfeiture imposed under .
servedshall acknowledge receipt of the certification by signingr (2) if the court finds that the employer is subject to this chapter
anddating it. If service is made by mail, the return receipt is tte#ly because the employer electedézome subject to this chap

certificateof service of the levy terunder s102.05 (2)or 102.28 (2)
(d) The failure of a debtor or 3rd party to accept or receive ser (2p) Thecourt may waive a forfeiture imposed under gaip.
vice of the levy does not invalidate the levy or (2) if the court finds that the sole reason for the uninsured

(14) ANSWERBY 3RD PARTY. Within 20 daysafter the service €mployersfailure to comply with s102.82 (2)is that the unin
of thelevy upon a 3rd partyhe 3rd party shall file an answer withsuredemployer was a victim of fraud, misrepresentation or gross
the department stating whether the 3rd party is in possession of'8gligenceby an insurance agent or insurance broker or by-a per
obligatedwith respect toproperty or rights to property of the SON whom a reasonable person would believe is an insurance
debtor,including a description of the property or the rights t§9entor insurance broker
propertyand the nature and dollamount of any such obligation.  (3) An employer who violates an order to cease operations
If the 3rd party is an insurance compahg insuranceompany unders.102.28 (4)is guilty of a Class | felony
shallfile an answer with the department within 45 days after the (4) (a) If a court imposes a finer forfeiture under sub$l)
service of the levy to(3), the court shall impose under &4 an uninsureémployer

(15) DURATION OFLEVY. A levy is efective from the date on surchargeequal to 75% of the amount of the fine or forfeiture.
which the levy is first served on the 3rd party until the liability out (b) If a fine or forfeiture is suspended in whole or in part, the
of which the levy arose is satisfied, until the levy is released uminsuredemployer surchge shall be reduced in proportion to
until one year after the date of service, whichever occurs firstthe suspension.

(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF (c) If any deposit is made for anfefise to which this section
LEvy. No employer magischage or otherwise discriminate with applies,the person making the deposit shall also depasitfia
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cientamount to include the uninsured employer sugdhander imposedunder ch814, not to exceethe amount of the deposit.
this section. If the deposit is forfeited, the amount of the uninsur&te notice shall also state that the court, instead of accepigng
employer surchge shallbe transmitted to the secretary of admindepositand stipulation, may decide to summon the defendant or
istrationunder par(d). If the deposit is returned, the uninsuredssue an arrest warrant for the defendant upon failure to respond
employersurchage shall also be returned. to a summons, and that the defendant,raagny time before or

(d) The clerk of the court shall collect and transmit to thetthe time of the court appearance date, move the court for relief
county treasurer thauninsured employer surclygr and other from the efect of the stipulation.
amountsrequired under £9.40 (2) (m) The county treasurer (i) Notice that thedefendant mayby mail before the court
shallthen make payment to the secretary of administratipncas appearancegnter a plea of not guilty and request another date for
videdin s.59.25 (3) (f) 2. The secretargf administration shall acourt appearance.
depositthe amount of the uninsuredhployer surchge, together () Notice that if the defendant does not make a deposit and
with any interest thereon, in the uninsured employers fund as pEQis'to appear in court at the time specifiecttie citation, the
videdin s.102.80 (1) _ _ _ courtmay issue a summons or an arrest warrant.

(5) (a) The payment of any judgment under this section may (3) A defendantissued a citation under this section may
be suspended or deferred for not more than 90 deffe discre  jenositthe amount of monethat the issuing department deputy
tion of the court. The court shall suspend a judgment under tBj&sfficer directs by mailing or delivering the deposit and a copy
sectionupon the motion of the departmenttie department is of the citation before the court appearance date to the clerk of the
satisfiedthat the employes violation of s102.16(3) or 102.28  ¢ircyjt court in the county where the violation occurred, to the
(2) was beyond the employsrcontrol and that the employer nojepartmentor to the sherff s ofice or police headquarters of the
longer violates s.102.16 (3)or 102.28 (2) In cases where a officer who issuedhe citation. The basic amount of the deposit
deposithas been made, any forfeitures, surgeayfees, and costsgpa|| he determinedinder a deposit schedule established by the
imposedunder ch814shall be taken out of the deposit andiée  jgicial conference. The judicial conference shall annually
ance,if any, returned to the employer reviewand revise the schedule. In addition to the basic amount

(b) In addition to any monetary penalties, the court may ordgéterminedby theschedule, the deposit shall include the costs,
anemployer to perform or refraiflom performing such acts asfees,and surchayes imposed under c814
may be necessary to fully protect andeetuatethe public inter (4) A defendant may make a stipulation of no contest by sub
est,including ceasing business operations. ~mitting a deposit and a stipulation in the manner provided by sub.

(c) All civil remedies are available in order to enforce the judgg) before the court appearance date. The signed stipulation is a
mentof thecourt, including the power of contempt under#86.  pleaof no contest and submission to a forfeityrieis the costs,

J History: 1989 a. 641993 a. 811995 2201, 1997 2. 2832001 2. 1092003 2. fees, and surchages imposed under cB14, notto exceed the
T amountof the deposit.

102.87 Citation procedure. (1) (a) The citatiorproce (5) Exceptas providedby sub.(6), a person receiving a
duresestablished by this section shall be used only in an actiordgpositshallprepare a receipt in triplicate showing the purpose for
recovera forfeiture under 102.85 (1)or (2). The citation form Wwhichthedeposit is made, stating that the defendant may inquire
providedby this section magerve as the initial pleading for theatthe ofice of the clerk of the circuit court regarding the disposi
actionand is adequate process to give a court jurisdiction over tin of the deposit, and notifyinthe defendant that if he or she

personif the citation is filed with the circuit court. fails to appear in court at the tinspecified in the citation he or she
(b) The citation may be served on the defendant by registe%ﬁﬁill be considered tbave tendered a plea of no contest ane sub
mail with a return receipt requested. mitted to a forfeiture, plus costs, fees, and surgearimposed

aypderch.814, not to exceed the amount of the deposit and that the

pourt may accept the plea. The original of the receipt shall be
deliveredto the defendant in person or by mail. If the defendant
paysby check, the canceled check is the receipt.

(6) Theperson receiving a deposit and stipulation of ne con
N estshall prepare a receipt in triplicate showing the purpose for

(kf’f). The namand department of the issuing department depyjfyich the deposit is made, stating that the defendant may inquire
oromcer. _ atthe ofice of the clerk of the circuit court regarding the disposi

(c) Theviolation alleged, the time and place of occurrence.t@n of the deposit, and notifying the defendant that if the stipula
statementhat the defendant committed the violation, the statufign of no contests accepted by the court the defendant will be
or rule violated and a designation of the violation in languag@nsideredo have submitted to a forfeiture, plus costs, fees, and
which can be readily understood by a person making a reasonapj:hargesmposed under ci®14, not to exceed the amount of the

(2) A citation under this section shall be signed by a dep
mentdeputy or by an dicer who has authority to make arrests fo
the violation, and shall contain substantially the followingpr-
mation:

(&) The name, address and date of birth of the defendant.

effort to do so. deposit. Delivery of the receipt shall be made in the same manner
(d) A date, time anglace for the court appearance, and asprovided in sub(5).
noticeto appear . (7) If adefendant issued a citation under this section fails to
~(e) The maximum forfeiture, plus costs, fees, and sugeBar appearin court at the time specified in the citation or by subse
imposed under cl814, for which the defendant is liable. guentpostponement, the following procedure applies:
(f) Provisions for deposit and stipulation in lieu of a court (a) If the defendant has not maddeposit, the court may issue
appearance. asummons or an arrest warrant.

(9) Notice that if the defendant makes a deposit and fails to (b) If the defendant has made a deposit, the citation may serve
appeairin court at the time specified in the citation, the failure tgsthe initial pleadingand the defendant shall be considered to
appeamwill be consideredender of a plea of no contest and-suthavetendered @lea of no contest and submitted to a forfeiture,
missionto aforfeiture, plus costs, fees, and surgearimposed plus costs, fees, and surchas imposed under cB14, not to
underch.814, not to exceed the amount of the deposit. The notieceedthe amount of the deposit. The court may either atept
shallalso state that the court, instead of accepting the deposit gieh of no contest and enter judgment accordingtyrejectthe
plea, may decide to summon the defendant or may issue an agrgf and issue a summons. If tdefendant fails to appear in
warrantfor the defendant upon failure to respdac summons. responseo the summons, the court shall issue an arrest warrant.

(h) Notice that if the defendant makes a depasit signs the If the court accepts the plea b contest, the defendant may
stipulationthe stipulation will be treated as a plea of no contest awithin 90 days after the date $et appearance, move to withdraw
submissionto a forfeiture, plus costs, fees, asdrchages theplea of no contest, open the judgment, and enter a ples of
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guilty if the defendant shows to the satisfaction of the court thdeputyor oficer, with interest at the rate of 12% per year from the
failure to appear was due to mistake, inadvertence, surprisetiore when it should have been paid.

excusableneglect. If a defendant is relievEdm the plea of no  History: 1989 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172
contestthe court may order a written complaint or petitiomé¢o . .

filed. If on reopening the defendantfaind not guiltythe court 102.88 Penalties; repeaters. (1) When a person is cen

shall deletethe record of conviction and shall order the deferyictedof any violation of this chapter or of any department rule or
dant'sdeposit returned. order,and it is alleged ithe indictment, information or complaint,

(c) If the defendant hamade a deposit and stipulation of ngiNdProved or admitted otrial or ascertained by the court after
contestthe citation serves as the initial pleading and the defend%?ff“’.'cuontha.t the person was previously subjected to a fine or
shallbe considered thave tendered a plea of no contest and sulg'feiture within a period of 5 years under¥2.85 the person
mitted to a forfeiture, plus costs, fees, and surgearimposed May be fined not more than $2,000 or imprisoned for not more
underch.814, not to exceed the amounttbe deposit. The court than90 days or both. ) _ o )
may either accept the plea of no contest and enter judgment(2) When any person is convicted and it is alleged in the
accordingly,or reject the plea and issue a summons or an arrétictment,information or complaint and proved or admitted
warrant. After signing a stipulation of no contest, the defendafiial or ascertained by the court after conviction that such person
may,at any time before or at the time of the court appeacatee hadbeenbefore subjected to a fine or forfeiture 3 times within a
movethe court for relief from the ffct of the stipulation. The period of 3 years under s102.85and that those convictions
court may acton the motion, with or without notice, for causgemainof record and unreversed, the person may be fined not
shownby afidavit and upon just terms, and relieve the defendafitorethan $10,000 or imprisoned for not more ti§amonths or
from the stipulation and thefetts of the stipulation. b0t_

(8) If a citation or summons is issued to a defendant under thigist"y: 1989 a. 641991 a. 85
sectionand he or she is unable to appear in coutheruay speei 02.89 Parties to a violation. (1) Whoeveris concerned in

fied, the defendant may enter a plea of not guilty by mailing a letfgl, ., mmission o violation of this chapter or of any department

statingthat inabilityto the judge at the address indicated on th§,e or order under this chapter for which a forfeiture is imposed

citation. The letter must show the defendaméturn address. The; . ; : ;
lettermay include a request for trial during normal daytime-bu 15 a principal and may be clyad with and convicted of the viela

nesshours. Upon receipt of the letténejudge shall reply by let Sion although he or she did not directly commit it and although the

terto the defendarg’addressetting a time and place for trial. Th %rlzttnircl)\;]vho directly committed it has not been convicted of the
time shall be during normal business hours ifeguested. The 5 Al . dinth . f the violati
dateof the trial shall be at least 10 days from the date on which tP?ﬁ ) persgn IS concefrnﬁ f'n” € commission of the violation
letterwas mailed by thiudge. Nothing in this subsection forbidd! the Person does any of the following:

the setting of the trial at any timeonvenient to all parties con (&) Directly commits the violation.

cerned. (b) Aids and abets the commission of the violation.

(9) A department deputy or arfioEr who collects a forfeiture ~ (c) Is a party to a conspiracy with another to commit the viola
andcosts, fees, and surchas imposed under c814 under this tion or advises, hires or counsels or otherwise procures another to
sectionshall pay the money to the county treasurer within 20 dagsmmitit.
afterits receipt. If the department deputy diicgr fails to make  (3) No penalty for any violation of this chapter or rule or order
timely payment, the countyreasurer may collect the paymenbf this chapter make reduced or diminished by reason of this sec
from the department deputy officer by an action in the treasur tjon.
er's name ofoffice and upon the @€ial bond of the department History: 1989 a. 64
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