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CHAPTER 227
ADMINISTRATIVE PROCEDURE AND REVIEW

SUBCHAPTERI 227.26 Legislative review after promulgation; joint committee for review of
GENERAL PROVISIONS administrativerules.
227.01 Definitions. 227.27 Construction of administrative rules.
227.02 Compliance with other statutes. 227.30 Review of administrative rules or guidelines.
227.03 Application of this chapter SUBCHAPTER llI
SUBCHAPTER Il ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
ADMINISTRATIVE RULES 227.40 Declaratory judgment proceedings.
227.10 Statementsf policy and interpretations of law; discrimination prohibited.227.41  Declaratory rulings.
227.11 Extentto which chapter confers rule-making authority 227.42 Right to hearing.
227.113 Incorporation of local, comprehensive planning goals. 227.43 Division of hearings and appeals.
227.114 Rule making; considerations for small business. 227.44 Contested cases; notice; parties; hearing; records.
227.115 Review of rules décting housing. 227.45 Evidence and ditial notice.
227.116 Rules to include time period. 227.46 Hearing examiners; examination of evidence by agency
227.117 Review of rules impacting ergyr availability 227.47 Decisions.
227.12 Petition for rules. 227.48 Service of decision.
227.13 Advisory committees and informal consultations. 227.483 Costs upon frivolous claims.
227.135 Statements of scope of proposed rules. 227.485 Costs to certain prevailing parties.
227.137 Economic impact reports of proposed rules. 227.49 Petitions for rehearing in contested cases.
227.138 Department of administration review of proposed rules. 227.50 Ex parte communications in contested cases.
227.14 Preparation of proposed rules. 227.51 Licenses.
227.15 Legislative council stéf 227.52 Judicial review; decisions reviewable.
227.16 When hearings required. 227.53 Parties and proceedings for review
227.17 Notice of hearing. 227.54 Stay of proceedings.
227.18 Conduct of hearings. 227.55 Record on review
227.19 Legislative review prior to promulgation. 227.56 Additional evidence; trial; motion to dismiss; amending petition.
227.20 Filing of rules. 227.57 Scope of review
227.21 Publication of rules; incorporation by reference. 227.58 Appeals.
227.22 Effective date of rules. 227.59 Certificationof certain cases from the circuit court of Dane County to other
227.23 Forms. circuits.
227.24 Emegency rules; exemptions. 227.60 Jurisdictionof state courts to determine validity of laws when attacked in
227.25 Legislative reference bureau. federalcourt and to stay enforcement.
SUBCHAPTERI issuedunder ch343 a vehicle registration certificate issued under
ch.341, a license required primarily for revenue purposes, a hunt
GENERAL PROVISIONS ing or fishing approval or a similar license where issuance is
merelya ministerial act.
227.01 Definitions. In this chapter: (6) “Licensing” means an agency process relating to the-grant

(1) “Agency” means aboard, commission, committee,iNd, denial, renewal, revocation, suspension, annulment,-with
departmenbr officer in the state government, except the gevefirawalor amendment of a license.

nor, a district attorney or a military or judicialfifer. (7) “Official of the agency” means a secretagymmissioner
(2) “Code”, when used withoufurther modification, means O member of a board of an agency .
the Wisconsin administrative code undes.93 (8) “Party” means a person or agency named or admitted as a

(3) “Contestedcase” means an agency proceeding in whid}rtyin a contested case.
the assertion by one party of any substantial intésedenied or ~ (9) “Personaggrieved” means a personagency whose stb
controvertedby anotherparty and in which, after a hearingstantialinterests are adverselyfedted by a determination of an
requiredby law a substantiahterest of a party is determined oragency.
adverselyaffected by a decision or ordefhere are 3 classes of (10) “Proposedule” means all or any part of an ageisqytc
contested cases as follows: posalto promulgate a rule.

(a) A “class 1 proceeding” isproceeding in which an agency  (11) “Register’ means the 8consin administrative register
actsunderstandards conferring substantial discretionary authdinders.35.93
ity upon it. “Class 1 proceedings” include rate making, price set (13) “Rule” means a regulation, standard, statement of policy
ting, the granting of a certificate of convenience and necetisity or general order of genempplication which has thefett of law
making,review or equalization of tax assessments and the-gramtdwhich is issued by an agency to implement, interpret or make
ing or denial of a license. specificlegislation enforced or administered by #gency or to

(b) A “class 2 proceeding” is a proceeding in which an agenegvernthe oganization oprocedure of the agencyRule” does
determineswhether to impose a sanction or penalty againstn@tinclude, and £227.10does not apply to, any action or inaction
party. “Class 2 proceedings” include the suspension or revocat@han agencywhether it would otherwise meet the definition
of or refusal to renew a license because of an alleged violatiort8glerthis subsection, which:
law. Any proceeding which could be construed to be both a class(a) Concerns the internal management of an agencyeesl
1 and a class 2 proceeding shall be treased class 2 proceeding.not affect private rights or interests.

(c) A“class 3 proceeding” is any contestabe not included  (b) Is a decision or order in a contested case.

in class 1 or class 2. _ (c) Is an order directed to a specificaligmed person or to a
(4) "Hearing examiner” means a person designated undergsoupof specifically named persons that does not constitute-a gen
227.430r227.46 (1)to preside over a contested case. eralclass, and which is served on fierson or persons to whom

(5) “License”includes all or any part of an agency permit; ceit is directed by the appropriate means applicable tortter The
tificate, approval, registration, charter or similar form of permidactthat a named person serves a group of unnamed persons that
sion required bylaw, except a motor vehicle operdtticense will also be dected does not make an order a rule.
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(d) Relates to the use of highways and is made known to the(ym) Establishes conditions for a waiver to allow the burning

public by means of signs or signals. of brush or other woody material unde87.07 (7) (e)
(e) Relates tdhe construction or maintenance of highways or (ys) Establishes a technical standard for abating nonpoint
bridges,except as provided in $84.11 (1r) and85.025 sourcewater pollution under £81.16 (2)or (3) (c).

(f) Relates to the curriculum of, admission to or graduation (z) Defines or lists nonattainment areas undgss.23
from a publiceducational institution, as determined by each-insti (za) Is a manual prepared unde287.15 (7)to provide agen
tution. cieswith information on drafting, promulgation and legislative

(g9) Relates to the use of facilities of a public library review of rules.

(h) Prorates or establishes priority schedules for state pay (zb) Establishes a list of substances in groundwatetheid
mentsunder s16.53 (10) (apr temporarily reallocates state raon categories under $60.05

eysunder s20.002 (1). (zc) Establishes a database und@98.31
(i) Relates to military or naval fafrs. (zd) Establishes procedures for oil inspection deection
(im) Relates to the real work, real pay pilot project under gnders.168.12
49.147(3m). (ze) Relates to establishing features of anacedures for let
() Relates to the form and content of reports, records t€fy games, under $65.27 (1)
accountsof a state, county or municipal fider, institution or (zf) Establishes the list of properties on the state register-of his
agency. toric places under g4.360r the list of locally designated historic
(k) Relates to expenditures by a state ageheypurchase of placesunder s44.45
materials equipment or supplies by or for a state ageocprint (zg) Designates under30.41the lower Visconsin state river
ing or duplicating of materials for a state agency way.
(km) Establishes policies for information technology devel (zh) Implements the standard for the loweistdnsin stateiv-
opmentprojects as required underl$.971 (2) (Lg) erwayas required under 80.455 (2) (c)
(kr) Establishes policies for information technology develop (zi) Lists responsible units, as defined i287.01 (9) and out—
mentprojects as required under3§.59 (1) (c) of-stateunits, as defined in 837.01 (5) with an efective recyd

(L) Establishes personnel standards, job classificationsi@@ program under £87.11 (3).
salaryranges for state, county or municipal employees in the clas (zj) Establishes continuing educational requirementsefalr

sified civil service. estatebrokers and salespersons under52.05 (1) (d)
(m) Determines water levels. (zn) Establishes criteria and standards for certifying instruc
(n) Fixes or approves rates, prices or gbar unless a statutetorsfor the trapper education program. o
specificallyrequires them to be fixed or approved by rule. (zp) Establishes water quality objectives for priority

(0) Determines the valuation of securities held by an insuréfatersheder priority lakes under £81.65 (4) (dm)
(p) Is a statistical plan relating to the administration of rate reg (2d) Designates the Kickapoo valley reserve undét &1 (2)

ulationlaws under ch625 or 626. (z_s)_ Est_ablishes geographical areas undet9si43for the
(@) Is a form the content or substantive requirements of whigdministrationof Wisconsin works under s89.141t0 49.161
areprescribed by a rule or a statute. (zt) Establishes a rate increase factor und&96.193 (2)or

(r) Is a pamphlet or other explanatory material that is ngftoverall rate of return under 596.193 (3)
intendedor designed as interpretation of legislation enformed ~ (zu) Establishes standards under subXtof ch. 254
administeredy an agencybut which is merely informational in  (zw) Determines whether a state law is reciprocal under s.
nature. 221.0901(8) (e) 2.0r221.0904 (3) (h)

(s) Prescribes or relates to a uniform system of accouramyor  (zx) Determines a fee under4l0.03 (9)for an initialcreden
person,ncluding a municipalitythat isregulated by the @i€e of tial for which no examination is required, for a reciprazaden
the commissioner of railroads or the public service commissiotial, or for a credential renewal.

() Ascertains and determines prevailing wage rates wsder (14) “Working day” meansany day except Saturda§unday
66.0903 103.49 103.50and229.8275 except that any action or andholidays designated in 230.35 (4) (a)
inactionwhich ascertains and determines prevailing wage rategfistory: 1985 a. 1821987 a. 27119, 395 399 403 1989 a. 3156, 335 341,
underss 66.0903103.49 103.50and229.8275is subject to judi ieggé:: 57215 227 209 363 1007 & 2135 231 2371990 a 970; 1999 5. 150
cial review under 227.40 s.672 1999 a. 1672001 a. 38109 2003 a. 3%s.2364 2813 2005 a. 217418 2007

(u) Relates to Comp”t".‘g or pUb“Shmg the m.meer of nursi Aobroceeding for the incorporation of a village is not a “contested case” under sub.

home beds to be added in each health planning area undeyss.westring vJames71 Ws. 2d 462238 N.W2d 695(1976).

150.33(2). A flood plain zoning ordinancadopted by the DNR under s. 87.30 (1) was a “rule”
(um) Lists over-the—counter drugs covered by Medical Assi#if_‘{,{f&f,g%z;(%ig)c_'t'zens for Sensible Zoning, INcDXR, 90 Wis. 2d 804280

anceunder s49.46 (2) (b) 6. ior49.471 (1) (a) A rule: 1) is a regulation, standard, statement of poticgeneral order; 4¥ of

(v) Establishes procedures used for the determination 9gfrakpplication; 3) has thefett of law; 4) is issued by an agency; 5) is to imple
ment,interpret, or make specific legislation administered by the ageftoy terms

allocationsas chages to agencies under20.865 (1) (fm) “rule” and “order” are mutually exclusive. i§VElec. Power Co.DNR, 93 Wis. 2d
i 287 N.W2d 113 (1980). See also CholvinDepartment of Health and Family
(w) Establishes rates for the use of a personal alutomolcﬁ"(liémceszoo8 Wi Ao 130, e By e 071350

unders.20.91.6 (4) (a) o . Principles of statutoryconstruction apply to the construction of rules. Law
(x) Establishes rental policies for state—owned housing unc{%‘gﬁemensmdards Board vyndon Station101 Ws. 2d 472305 N.W2d 89
s.16.004 (8) ) L . Schoolboards are not “boards” under sub. (1). Racine Unified School District v
(y) Prescribes measures to minimize the adverse envirenmeiompson107 Ws. 2d 657321 N.W2d 334(Ct. App. 1982).
tal impact of bridgeand highway construction and maintenance, Whena fundamental and well-defined public policy is evidenced by a rule; a dis
. . . . _chage from employment for refusal to violate that rule is actionabliekéinan v
(yg) Relates testandards for memorial highway designationeloit Memorial Hospital 168 Ws. 2d 12483 N.W2d 21 (1992).
authorizedunder s84.1045 _Tthedegrlwmg olf?rzul\«;-z\l ur;%e; 333.9 (313&1) {/Sv gg[;lif‘t‘j(.ctPlxmbinlg;g,g%)rentice@mr'
- : : : : eev. , s. . . App. .
(i) X Relates to standards for memorial highway de5|gnat|0rﬁ aterialsdeveloped by an agency as a referencéoaiis staf that are‘couched
authorizedunder s84.1042 in terms ofadvice and guidelines rather than setting forth law-like pronouncements
; ; ; ; enot a rule within the meaning of sub. (13) because they are not intended to have
(yk), Relates tetandards for memorial hlghway des'gnatlonggeeﬁect of law Chenequa Land Conservaniyc. v Village of Hartland, 2004 WI
authorizedunder s84.1038 App 144,275 Ws. 2d 533685 N.W2d 573 03-2486

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2007/84.11(1r)
https://docs.legis.wisconsin.gov/document/statutes/2007/85.025
https://docs.legis.wisconsin.gov/document/statutes/2007/16.53(10)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/20.002(11)
https://docs.legis.wisconsin.gov/document/statutes/2007/49.147(3m)
https://docs.legis.wisconsin.gov/document/statutes/2007/16.971(2)(Lg)
https://docs.legis.wisconsin.gov/document/statutes/2007/36.59(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20625
https://docs.legis.wisconsin.gov/document/statutes/2007/ch.%20626
https://docs.legis.wisconsin.gov/document/statutes/2007/66.0903
https://docs.legis.wisconsin.gov/document/statutes/2007/103.49
https://docs.legis.wisconsin.gov/document/statutes/2007/103.50
https://docs.legis.wisconsin.gov/document/statutes/2007/229.8275
https://docs.legis.wisconsin.gov/document/statutes/2007/66.0903
https://docs.legis.wisconsin.gov/document/statutes/2007/103.49
https://docs.legis.wisconsin.gov/document/statutes/2007/103.50
https://docs.legis.wisconsin.gov/document/statutes/2007/229.8275
https://docs.legis.wisconsin.gov/document/statutes/2007/227.40
https://docs.legis.wisconsin.gov/document/statutes/2007/150.33(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/49.46(2)(b)6.i.
https://docs.legis.wisconsin.gov/document/statutes/2007/49.471(11)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/20.865(1)(fm)
https://docs.legis.wisconsin.gov/document/statutes/2007/20.916(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/2007/16.004(8)
https://docs.legis.wisconsin.gov/document/statutes/2007/84.1045
https://docs.legis.wisconsin.gov/document/statutes/2007/84.1042
https://docs.legis.wisconsin.gov/document/statutes/2007/84.1038
https://docs.legis.wisconsin.gov/document/statutes/2007/287.07(7)(e)
https://docs.legis.wisconsin.gov/document/statutes/2007/281.16(2)
https://docs.legis.wisconsin.gov/document/statutes/2007/281.16(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/285.23
https://docs.legis.wisconsin.gov/document/statutes/2007/227.15(7)
https://docs.legis.wisconsin.gov/document/statutes/2007/160.05
https://docs.legis.wisconsin.gov/document/statutes/2007/292.31
https://docs.legis.wisconsin.gov/document/statutes/2007/168.12
https://docs.legis.wisconsin.gov/document/statutes/2007/565.27(1)
https://docs.legis.wisconsin.gov/document/statutes/2007/44.36
https://docs.legis.wisconsin.gov/document/statutes/2007/44.45
https://docs.legis.wisconsin.gov/document/statutes/2007/30.41
https://docs.legis.wisconsin.gov/document/statutes/2007/30.455(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2007/287.01(9)
https://docs.legis.wisconsin.gov/document/statutes/2007/287.01(5)
https://docs.legis.wisconsin.gov/document/statutes/2007/287.11(3)
https://docs.legis.wisconsin.gov/document/statutes/2007/452.05(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/2007/281.65(4)(dm)
https://docs.legis.wisconsin.gov/document/statutes/2007/41.41(2)
https://docs.legis.wisconsin.gov/document/statutes/2007/49.143
https://docs.legis.wisconsin.gov/document/statutes/2007/49.141
https://docs.legis.wisconsin.gov/document/statutes/2007/49.161
https://docs.legis.wisconsin.gov/document/statutes/2007/196.193(2)
https://docs.legis.wisconsin.gov/document/statutes/2007/196.193(3)
https://docs.legis.wisconsin.gov/document/statutes/2007/subch.%20IX%20of%20ch.%20254
https://docs.legis.wisconsin.gov/document/statutes/2007/subch.%20IX%20of%20ch.%20254
https://docs.legis.wisconsin.gov/document/statutes/2007/221.0901(8)(e)2.
https://docs.legis.wisconsin.gov/document/statutes/2007/221.0904(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2007/440.03(9)
https://docs.legis.wisconsin.gov/document/statutes/2007/230.35(4)(a)
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1987/119
https://docs.legis.wisconsin.gov/document/acts/1987/395
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/56
https://docs.legis.wisconsin.gov/document/acts/1989/335
https://docs.legis.wisconsin.gov/document/acts/1989/341
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1991/254
https://docs.legis.wisconsin.gov/document/acts/1991/269
https://docs.legis.wisconsin.gov/document/acts/1991/309
https://docs.legis.wisconsin.gov/document/acts/1991/315
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/123
https://docs.legis.wisconsin.gov/document/acts/1993/237
https://docs.legis.wisconsin.gov/document/acts/1993/349
https://docs.legis.wisconsin.gov/document/acts/1993/364
https://docs.legis.wisconsin.gov/document/acts/1993/419
https://docs.legis.wisconsin.gov/document/acts/1993/442
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/215
https://docs.legis.wisconsin.gov/document/acts/1995/227
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/363
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/231
https://docs.legis.wisconsin.gov/document/acts/1997/237
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/70
https://docs.legis.wisconsin.gov/document/acts/1999/150
https://docs.legis.wisconsin.gov/document/acts/1999/150,%20s.%20672
https://docs.legis.wisconsin.gov/document/acts/1999/167
https://docs.legis.wisconsin.gov/document/acts/2001/38
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2003/33
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%202364
https://docs.legis.wisconsin.gov/document/acts/2003/33,%20s.%202813
https://docs.legis.wisconsin.gov/document/acts/2005/217
https://docs.legis.wisconsin.gov/document/acts/2005/418
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%20462
https://docs.legis.wisconsin.gov/document/courts/238%20N.W.2d%20695
https://docs.legis.wisconsin.gov/document/courts/90%20Wis.%202d%20804
https://docs.legis.wisconsin.gov/document/courts/280%20N.W.2d%20702
https://docs.legis.wisconsin.gov/document/courts/280%20N.W.2d%20702
https://docs.legis.wisconsin.gov/document/courts/93%20Wis.%202d%20222
https://docs.legis.wisconsin.gov/document/courts/93%20Wis.%202d%20222
https://docs.legis.wisconsin.gov/document/courts/287%20N.W.2d%20113
https://docs.legis.wisconsin.gov/document/courts/07-1350
https://docs.legis.wisconsin.gov/document/courts/101%20Wis.%202d%20472
https://docs.legis.wisconsin.gov/document/courts/305%20N.W.2d%2089
https://docs.legis.wisconsin.gov/document/courts/107%20Wis.%202d%20657
https://docs.legis.wisconsin.gov/document/courts/321%20N.W.2d%20334
https://docs.legis.wisconsin.gov/document/courts/168%20Wis.%202d%2012
https://docs.legis.wisconsin.gov/document/courts/483%20N.W.2d%20211
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20299
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20744
https://docs.legis.wisconsin.gov/document/courts/275%20Wis.%202d%20533
https://docs.legis.wisconsin.gov/document/courts/685%20N.W.2d%20573
https://docs.legis.wisconsin.gov/document/courts/03-2486

3 Updated 07-08Wis. Stats. Database ADMINISTRATIVE PROCEDURE 227.11

If andatfministritive rule is pronﬁfrli%/dagomeg and is wﬂhﬁ!&rl)owe% %f /‘t\he %ﬁlisla policy or an interpretation of statute made in the decision of a
[ieto delegate there Is no materiafiefEnce between it andaw. 63 Atty Gen. contestectase, in a private letter ruling undef78.0350r in an

Agenciesare subject to rule-making proceduresniaking discretionary choices agencydecision upon or disposition of a particular matter as
evenif those choices are based on opinions ottwney general. Rule-making pro appliedto a specific set of facts does not render it a rule or eonsti

cedureglo not apply if the opinion describes what a law mandates. 683ty 363. tute specific adoption of a rule and is not required tq)tmfnuL

227.02 Compliance with other statutes.  Compliance 92téd as arule. . . .
with this chapter does not eliminate thecessity of complying _ (2) No agency may promulgate a rule which conflicts with
with a procedure required by another statute. statelaw. ) _ o o
History: 1985 a. 182 (3) (a) No rule, either by its terms or in its application, may
Chapter227 contemplates the limited uskcivil procedure statutes that do not discriminatefor or against any person by reason of sex, race,
conflict with ch. 227. Velgner v State Medical Examining Boarti31 Ws. 2d 633 creed,color, sexual orientation, national origin or ancestry

511 N.W.2d 874(1994). o .
(b) A rulemay discriminate for or against a person by reason

227.03 Application of this chapter. (1) This chapter of physical condition or developmental disability as defined in s.
appliesto cases arising under#6.38 1993 stats., and s8.39 51.01(5)only if it is strictly necessary to a function of the agency
76.48and76.91 andis supported by data demonstrating that necessity

(2) Exceptas provided in s108.105 only the provisions of (c) Eachperson dected by a rule is entitled to the same bene
this chapter relating toules are applicable to matters arising ouits and issubject to the same obligations as any other person
of 5.66.191, 1981 stats., €0.65 (2)289.33303.07(7) or303.21 underthe same or similar circumstances.
or subch.ll of ch. 107or ch.102, 108 or 949 o (d) No rule may use any term removed from the statutes by

~(3) Any provisionof 5.227.42227.440r227.49that is incon  chapter83, laws of 1977

sistentwith a requirement of title 45 dfie code of federal regula  (g) Nothing in this subsection prohibits the administrator of the

tions does not apply to hearings held under4sh. _ division of merit recruitment and selection in thdicg of state
(3m) (a) This chapter does not apply to proceedings befoggnployment relations from promulgating rules relating to

the department of workforce development relating to housing diexpandedtertification under $230.25 (1n)

criminationunder s106.5Q except as provided in $06.50 (6) History: 1985 a. 1821987 a. 3992003 a. 3%s.2368 9160

(b) Only the provisions of this chapter relating to rules areAn agencys revised interpretation of a statute constituted administrative rule—
. . - : P makingunder s. 227.01 (4) [now s. 227.10] and declaratory relief sn@&7.40 was
applicableto matters arising out girotection against discrimina  accordinglyproper What constitutes a rule is discussed. Schoolwagsportation

tion in a public place of accommodation or amusement undercs.v. Division of Motor \éhicles,72 Ws. 2d 223240 N.W2d 403(1976).
106.52 Thelegislature may constitutionally prescribe a criminal penalty for the violation

2) Th .. f this chapt lati t tested of an administrative rule. State@ourtney74 Ws. 2d 705247 N.W2d 714(1976).
( ) € provisions 0, ,'S c ap er relating 0 contested Cas€s\ memorandum announcing general policies and specific criteria governing all
do not apply to proceedingsvolving the revocation of aftercare decisionson good time for mandatory release parole violations was a “rule” and
isi 48. . i shouldhave been promulgatguioperly State ex rel. Clifton.woung,133 Wis. 2d
supeer|S|(t)m3d§r s48.366 (5)0r938b3lt5'7 (5) thetrefvocaglotn of 102 304 N Wad 7HOCL App 1086)
parole,exiended supervision or probation, grant of probation, Ay administrative agency cannot regulate the activities of another agency or pro
prisondiscipline, mandatory release undeB@2.11or any other mulgaterules to bind another agency without express statutory auth@égge
proceedinginvolving the care and treatment of a resident or g§hwarz2001 Wi App 72242 Ws. 2d 450626 N.W2d 57 00-2711

inmateof a correctional institution.

(4m) Subchaptedll does not apply to any decision af
agencyto suspend or restrict or not issue or renew a license if

227.11 Extent to which chapter confers rule-making
ﬁ{ority. (1) Except as expressly providetijs chapter does

agencysuspends or restricts or does not issue or renew the Iiczj%% icr?n;eurthrg:ﬁ—rgfg:}ng aatétnhcorlty upon or augment the rule-
pursuanto a memorandum of understanding entered into un 9 Y y agency

s.49.857 (2) Rule—-makingauthority is expressly conferred as follows:

(5) This chapter does not apply to proceedings of the claims (8) Each agency may promulgate rules interpreting the provi
board,except as provided in s&75.05 (5)775.06 (7)and775.11 sionsof any statute enforced or administered by it, if the agency
). considerdt necessary to &fctuate the purpose tife statute, but

(6) Ordersof the government accountability board under SArule is not valid if it exceeds the bounds of correct interpretation.
5.06(6) are not subject to this chapter (b) Each agency may prescribe forms gnacedures in con

(7) Exceptasprovided in s230.44 (4) (bm)this chapter does nectionwith any statute enforced or administered by fit, if the
not apply to proceedings before thenployment relations com agencyconsiders it necessary tdegftuate the purpose of the stat

missionin matters that are arbitratediaccordance with §30.44 Ut€,but this paragraph does not authorize the imposition of-a sub
(4) (bm) stantiverequirement in connection with a form or procedure.

(7m) Exceptas provided in s101.143 (6s)this chapter does . (c) Each agency authorized to exercise discretion in deciding
not apply to proceedings in matters that are arbitrated undefNgividual cases may formalize the general policies evolfriog
101.143(6s) its decisions by promulgating the policies as rules which the

(8) This chapter does not apply to determinations made by tﬂgenC}'Sh?l:ij”OW udntll they?rr]etha}mended orhr_epe?l((jed. lAEr)uIe
secretaryof administration or the secretary of revenue under i§omu’gatedn accoraance wi is paragraph is valid onlgh

229.50(1) éxtentthat the agency has discretion to base an individual decision
History: 1985 a. 1821989 a. 311991 a. 32295 1993 a. 16263 377 19952, ON the policy expressed in the rule. ) ) )
27$5.6224106226m 9130 (4) 1995 a. 77227, 351, 1997 a. 3191, 237, 283 1999 (d) An agency may promulgate rules implementing or inter

a.82 2003 a. 332007 a. 1 pretinga statute that it will enforce or administer after publication

of the statute but prior to the statgtefective date. A rule pro

SUBCHAPTERII mulgatedunder this paragraph may not takéeef prior to the
effectivedate of the statute that it implements or interprets.
ADMINISTRATIVE RULES (e) An agency may not inform a member of the public in-writ
ing that a rule is or will be in &ct unlesghe rule has been filed
227.10 Statements of policy and interpretations of unders.227.200r unless the member of the public requests that

law; discrimination prohibited.~ (1) Each agency shatiro-  information.
mulgateas arule each statement of general policy and eachinter;‘tftgy: _ 1982 a. _1821?9hl al.Ezog_ 1 Board of Archi brofessional £ni
pretationof a statute which it specifically adopts to govern iﬁ eDesignerSection of the Examining Board of Architects, Professional-Engi

s . eers,Designers and Land Surveyors does not have rulemaking autta¥istty.
enforcementor administration of that statute. A statement afen. 200
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227.113 Incorporation of local, comprehensive plan - responsibilityfor that legal requirement to respond tepecific

ning goals. Each agengywhere applicable and consistent withguestionin a reasonable time.

thelaws that it administers, is encouraged to design the rules pro 2. The small business acted or failectbin response to inac

mulgatedby the agency to reflect a balance between the missi@iivate advice given to the small business by thgencys

of the agency and the goals specified ih.$3 (2) employeepfficer, or agent with regulatory responsibility fivat
History: 1999 a. 9 legal requirement.

. . . . (c) The small business may commence the action in the circuit

227.114 Rule making; considerations for small busi courtfor the county where the propertyeatted is located oif no

ness. (1) In this section, “small business” means a businesonertyis afected,in the circuit court for the county where the
entity, including its dfiliates, which is independently owned andgisguteyarose. ' y

operatedand not dominant in its field, and which employso25 (d) The circuit court may issue an ordmyjoining the imposi
fewerfull-time employees or which has gross anrsadés of less . f th ity if th Yy d rae h 9 B p
than$5,000,000. tion of the penalty if the court determines that. gy 1. or 2.

applies.
(2) Whenan agency proposes or revises a rule that may ha\%) : :
aneffect on small businesses, the agency shall consider each of /m) Theagency shall designate a small business regulatory

followina methods for reducina the impact of the rule on sm dinatorto act as a contact person for small business regulatory
businesgseS' 9 P 3sues and shall publicize that persaglectronic mail address and

. . . . telephonenumber
(a) The establishment ¢éss stringent compliance or reporting (8) This section does not apply to:

requirementgor small businesses.
T establment o s singent ochedis o et i nt o ot smal usineses rcipeus
P _p . g q_ o ; ?ng,but not limited to, rules relating to county or municipal admin
(c) The consolidation or simplification of compliance Ofstration of state and federal programs.
reportingrequirements for small businesses. History: 1985 a. 1821995 a. 2%.9116 (5} 1999 a. 92003 a. 1452005 a. 249
(d) The establishment gierformance standards for small busi2007a- 20
nessego replace design aperational standards required in th . . .
P gn @p q %27.115 Review of rules affecting housing. (1) DeFINI-

rule. ) .
(e) The exemption of small businesses from any or all requirT(elONS' ‘I‘n this sectlo?.
mentsof the rule (a) “Department” means the department of commerce.

(3) Theagency shall incorporate into the proposed rule any of (P) “State housing strategy plan” means the plan developed
themethods specified under sy) which it finds to be feasible, Unders.560.9802
unlessdoing so would be contrary to the statutory objectives (2) REPORTON RULESAFFECTING HOUSING. If a proposed rule
which are the basis for the proposed rule. directly or substantially décts the development, construction,
(4) In addition to the requirements unde227.17 the agency COSt,or availability of housing in this state, the department shall

shall provide an opportunity for small businesses to participate FReParea report on the proposed rule befitris submitted to the
the rule-making process, using one or mofethe following !€gislative council staf under s.227.15 The department may
methods: requestany information from other state agencies, lamalern

. L . mentsor individuals or oganizations that is reasonably necessary
(@) The inclusion in the notice under227.170f a statement (o e gepartment to prepare the report. The department shall pre

that the rule may have an impact on small businesses. parethe report within 30 days after the rule is submittetheo
(b) The direct notification of any small business that t@y department.

affectedby the rule. , . . . (3) FINDINGS OF THE DEPARTMENT TO BE CONTAINED IN THE
(c) The conduct of public hearings concerning the impact gérorr. (a) The report of the department shall contain inferma
therule on small businesses. tion about the déct of the proposed rule on housing in this state,
(d) The use of special hearing procedures to retheceost or including information on the ééct of the proposed rule on all of
complexity of participation in the rule-making process by smathe following:
businesses. 1. The policies, strategies and recommendations of the state
(5) Prior to the notice required under 227.17 (1) (a)the housing strategy plan.
agencyshall notify thesecretary of commerce that it proposes to 2. The cost of constructing, rehabilitating, improving or
promulgatea rule that will have an fefct on small businesses. maintainingsingle family or multifamily dwellings.
(6) Whenan agencyunders.227.20 (1)files with the legisla 3. The purchase price of housing.
tive reference bureau a rule that is subject to this section, the 4. The cost and availability of financing to purchase or
agencyshall include with the rule a summary of the analysis prgevelophousing.

paredunders.227.19 (3) (epnd a summary of the comments of 5 Housing costs, as defined ir660.9801 (3) (and(b).

the legislative standing committees, if anif the rule does not (b) The report shall analyze the relative impact of theces

require the analysis under 227.19 (3 the agency shall .
inc?ludewith the )rlule a statement die( r)ergli)on for ?he aygensy’ of the proposed rule on low— and moderate—income households.

determinationunders. 227.19 (3m) The legislative reference  (4) APPLICABILITY. This section does not apply to egemcy

bureaushall publish the summaries or the statement in the regidigeSpromulgated under 827.24

with the rule. (5) RULE-MAKING AUTHORITY. The department mayromut
(6m) (a) Notwithstanding sul{1), in this subsection, “small 9atéany rules necessary for the administration of this section.

business'does not include an entjtgs defined in $18.685 (1) (b) ~ iStory: 1995 a. 3082003 a. 332005 a. 249

0r50.065 (1) () . . .. 227.116 Rulestoinclude time period. (1) Eachproposed
(b) A small business may commence an action against @ submitted to the legislative council under2£7.15 that
agencyfor injunctive relief to prevent the imposition of a penaltyycjudesa requirement for a business to obtain a permit, as defined
if the small business @ibject to the penalty as the result of any, 5.560.41 (2) shall specify the number of business days, ealcu
of the following: latedbeginning on the day a permit application is received, within
1. The small business acted or failed to act due to the failuvlich the agencwvill review and make a determination on a-per
by the agency employee, dicer, or agent with regulatory mit application.

a) Rules promulgated under227.24
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(2) If any existing rule does not comply with sifb), the (b) The reason for the requestd the petitioners’ interest in
agencythat promulgated the rule shall subitdtthe legislative therequested rule.
councila proposed revision of thale that will bring the rule into (c) A reference to the agensyauthority to promulgate the
compliancewith sub.(1). The legislative council staé review requestedule.
of the proposed revision is limited to determinimigether or not  (3) within a reasonable period of time after the receipt of a
theagency has complied with this subsection. petition underthis section, an agency shall either deny the petition
(3) Subsectionsl) and(2) do not apply to a rule if the rule, orin writing or proceed with the requested rule making. If the
alaw under which the rulevas promulgated, fefctive prior to  agencydenies the petition, it shall promptly notify the petitioner
Novemberl7, 1983, containa specification of a time period for of the denial, including a brief statement of the reason for the
reviewand determination on a permit application. denial. If the agency proceeds with the requested rule making, it
(4) If an agency fails to review and mali@etermination on shallfollow the procedures prescribed in this subchapter
a permit application within théme period specified in a rule or History: 1985 a. 182
law, for each such failure the agency shall prepare a report
submitit to the department of commerce within 5 business da
of the lastday of the time period specified, setting forth all of th
following:

.13 Advisory committees and informal consulta -
ons. An agency may use informabnferences and consulta
jonsto obtain the viewpoint and advice of interested persons with
. . . respecto contemplated rule making\sn agency also may appoint
_ (&) The name of the person who submitted the permit applica. oy mittee of experts, interested personsepresentatives of
tion and the business activity for which the permit is requwed.the public to advise itvith respect to any contemplated rule mak

_(b) Why the review and determination were not completefy " The committee shall have advisory powers only
within the specified time period and a specification of the rewsecﬁistory; 1985 a. 182

time period within which the review and determination viid

completed. 227.135 Statements of scope of proposed rules.
(c) How the agency intends to avoid such failunethe future. (1) An agency shall prepare a statement of the scope of any rule
(5) If an agency fails to review and makeletermination on thatit plans topromulgate. The statement shall include all of the

a permit application within théme period specified in a rule Orfollowmg. L L

law, upon completion of the review and determination for that (&) A description of the objective of the rule.

application the agency shatiotify the department of commerce. (b) A description of existing policies relevant to taéeand
(6) (a) An agencys failure to review and make a determina®f newpolicies proposed to be included in the rule and an analysis

tion on a permit application within the time period specified in @ policy alternatives.

rule or law does not relieve amyerson from the obligation to  (c) The statutory authority for the rule.

securea required permit norfatt in any way the agensyauthor (d) Estimates of the amount of time that state employees will

ity to interpret the requirements of or grant or deny permits. spendto develop the rule and of other resources necessary to
(b) If a court finds that an agency failedreview and make developthe rule.

a determination on a permit application withime time period (e) A description of all of the entitidhat may be &tcted by

specifiedin arule or law that finding shall not constitute groundstherule.

for declaring the agency'determination invalid. (f) A summary and preliminary comparisonasly existing or

History: 1985 a. 182332 1993 a. 521995 a. 271997 a. 272005 a. 249 proposedederal regulation that is intended to addressititieri-

227.117 Review of rules impacting energy availability tiesto be regula@ed_b_y the rule. ) . )
(1) The public servicecommission shall prepare an emer (2) Until the individual or body with policy-making powers
impactreport on anyroposed rule if, not later than 30 days aft verthe subject matter of a proposed rule approves a statement of
the public hearing under £27.18 the chairperson or ranking the scope of the proposed rule, a stateployee or dicial may not
minority member of a standing committee, the speaker of tperformany activity in connection with drafting the proposed rule
assemblypr the presiding iter of the senate requests in writingEXCeptfor an activity necessary to prepare the statem@he
thatthe commission determine the rslghpact on the cost celi-  Individual or body with policy-making powers may regiprove
ability of electricity generation, transmission, or distribution or ¢t Statement until at least 10 dagfter publication of the statement
fuelsusedin generating electricityThe enagy impact report shall 1N the registens required under sutg). If the individual or body
includean evaluation and relatéiddings and conclusions on theWith policy-making powers does not disapprove the statement
probableimpact of the proposedile on the cost or reliability of within 30 days after the statement is presented to the |nd|v_|dual or
electricity generation, transmission, or distribution or of fuel80dy.or by the 1th day after publication of the statement in the
usedin generating electricity register,whichever is laterthe statement is considered lie
(2) Within 30 days after the written request is submitted to tl"f'e?prOVEd'
public service commission, the commission shall submit a coBy (3) Theagency shall send the statementhefscope of a pro
of any enegy impact report prepared under s(ib.to the agency osedrule to the legislative reference bureau for publication in the
thatproposed the rule that resulted in the report. register. On the same day that the agency sends the statement to
(3) An agency that receives an epimpact report under the legislative reference bureau, the agency shall send a copy of

sub.(2), shall consider the ergrimpact report before submittingthe statement to_ the secretary of administration.
the notification and report to the legislature und@23.19 (2and  (4) This section does not apply to egency rules.

) History: 1995 a. 1062003 a. 18, 145 2005 a. 2492007 a. 20
" Finding Administrative Intentn the Wsconsin Administrative RegisteSefarbi.
History: 2003 a. 277 Wis. Law. April 2003.

227.12 Petition forrules. (1) Unless the right to petitiolor  227.137 Economic impact reports of proposed rules.
arule is restricted by statute to a designated group or utless(1) In this section, “agency” means the departments of agricul
form of procedure foa petition is otherwise prescribed by statuteure, trade, and consumer protection; commerce; natural
amunicipality an association which is representative of a farmesourcestransportation; and workforce development.
labor, business or professional group,asty 5 or more persons  (2) After an agency publishes a statement of the scope of a
havingan interest in a rule may petition an agerexyuesting it to proposedule under s227.135 and before the agency submits the
promulgatea rule. ] proposedule to the legislature for revieunder s227.19 (2) a

(2) A petition shall state clearly and concisely: municipality, an association that represents a farm, |abosi

(&) The substance or nature of the rule making requested.ness,or professional group, or 5 or more persons that would be
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directly and uniquely décted by the proposed rule may submita (a) That theeconomic impact report and the analysis required
petitionto the department of administration asking that the sectenders.227.137(3) are supported by related documentation con
tary of administration direct thagency to prepare an economicainedin the economic impact report.

impactreport for the proposed rule. The agency shall prepare anp) That the agency has statutory authority to promultete
economicmpact report before submitting the proposed rule to thgoposedule.

legislature for reviewander s227.19 (2)if the secretary of admin (c) That the proposed rule, including any administrative

|strat|or_1d_|rect_s the agency to prepahat report. The SecretalrYrequirementsi,s consistentvith and not duplicative of other state
of administration may direct thegency to prepare an €conoMig, 1asor federal regulations

impact report forthe proposed rule before submitting the-pro (d) That the agency has adequately documenteatieal

osedrule to the legislature for review unde227.19 (2) The X h -
P y gisaiu view (2) dataand analytical methodologies that the agemssd in support

taryof administrati hall direct th rt -
secretaryol acminisiration sha’l direct the agericyprepare an the proposed rule arilde related findings that support the regu

economic impact report for_ the proposed_ rule before submittiﬁag rv approach that the agency chose for the pronosed rule
the proposed rule to the legislature for review und@gg.19 (2) '&0ryapp gency chose To propose :

if the secretary determines that all of the following apply: (3) Beforeissuing a report under su@), the department may

(a) The petition was submitted to the department of admini€turna proposed rule to the agency for further consideration and
tration no later than 90 days after the publication of the statem&RYiSion with a written explanation of why the proposed rule is
of the scope of the proposed rule unde¥2.135 (3)or no later returned. If the agency headisagrees with the departmentta

than 10 days after publication of the notice for a public hearirgPnSfor returning the proposed rule, the agency head shall so
unders. 227.17 whichever is earlier otify the department in writingThe secretary of administration

shallapprove the proposed rule when the agency has adequately
or more during each of the first 5 years after thesufaplementa addressethe issues raised during the departnseratview ofthe

tion to comply with the rule, or the rule would adversefeetfin rule. ) . o . .
amaterial way the economg sector ofhe economyproductiv (4) No person is entitled to judicial review of any action taken
ity, competition, jobs, the environmepublic health or safeppr  PY the c.iepartmen.t under this section.

state,local, or tribal governments or communities. History: 2003 a. 18; 2005 a. 249

(3) An economic impacteport shall contain information on
the effect of the proposed rule on specific businesses, busin
sectorsand the state’economy When preparing the report, the
agencyshall solicit information and advice from the departme
of commerce, and from governmentaiits, associations, busi
nessesand individuals thatnay be dected by the proposed rule.
The agency magequesinformation that is reasonably necessar
for the preparation of an economic impact report from other st
agenciesgovernmental units, associations, businesses, and indi
viduals. The economic impact report shiitlude all of the fol
lowing:

(&) An analysis andjuantification of the problem, including

(b) The proposed rule would costefted persons $20 million

227.14 Preparation of proposed rules. (1) FORM AND
$YLE. In preparing a proposed rule, an agency shall adhere sub
tantiallyto the form and stylesed by the legislative reference
ureauin the preparation of bill drafts and the form and style-spec
ified in the manual prepared by the legislative cowstall and the
legislativereference bureau under227.15 (7) To the greatest
& tentpossible, an agency shall prepare proposed rules in plain
guagewhich can be easily understood.
(1m) EXCEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL
RULESBASED ON FEDERAL REGULATIONS. (&) Notwithstandingub.
(1), anagency may use the format of federal regulations published
) ) ; 'Jin the code of federal regulations in preparing a proposed rule for
any risks to public health or the environment, thia rule is publicationor distribution and in preparing a proposed rule fer fil
intendingto address. ing if the agency determines that all or part of a statéronmen

(b) An analysis and quantification of the economic impact 4| regulatory program is tbe administered according to stan
therule, including costs reasonably expected to be incurred by thgds requirements or methods which are identical to standards,
state,governmental units, associations, businesses, &etteaf requirement®r methods specified fail or part of a federal envi
individuals. ronmentalregulatory program.

(c) An an{:llysis of benefits of the rule, including how the I’U|e_ (b) Notwithstanding suk{1), an agency may use the format of
reducesthe risks and addresses the problems that the rulefégieralregulations published in the code of federal regulaiions
intendedto address. preparinga proposedule for publication or distribution and in

(4) Theagency shatubmit the economic impact report to thesreparinga proposed rule for filing the agency determines that
legislativecouncilstaf, to the department of administration, andll or part of a state environmental regulatory program is to be

to the petitioner administeredaccording to standards, requirementsrathods

(5) This section does not apply to emgency rules promul Which are similar to standards, requiremestsnethods specified
gatedunder s227.24 for all or part of a federal environmental regulatory program.

History: 2003 a. 18, 2005 a. 249 (1s) EXCEPTION; PREPARATION OF CERTAIN RULES BASED ON

o ] ] FEDERAL FOOD cODE. Notwithstanding sul{1), if the department

227.138 Department of administration review of pro - of agriculture, trade and consumer protection or the department of
posed rules. (1) In this section: healthservices prepares a proposed rule basetdemodel food

(a) “Agency” has the meaning given in227.137 (1) codepublished by the federal food and drug administration, the

(b) “Department” means the department of administration.proposedule may be in the format of the model food code.
(c) “Economic impact report” means a report prepared under (2) ANALYSIs. (a) An agency shall prepaireplain language
s.227.137 ananalysis of each proposed rule, which shall be printed as-a pref

(2) If an economidmpact report will be prepared under gaceto the text of the proposedle when it is published or distrib

227.137(2) regarding a proposed ruléhe department shall uted. The analysis shall include all of the foIIowmg._
reviewthe proposed rule and issue a report. The agency shall not1. A reference to each statute thatpheposed rule interprets,
submita proposed rule to the legislature for reviewler s227.19 ~eachstatute that authorizes its promulgatieach related statute
(2) until the agency receivescopy of the departmestteport and Of related rule, and an explanation of the agenaythority to pre
the approval of the secretary afiministration. The report shallmulgatethe proposed rule under those statutes.

includeall of the following findings: 2. A brief summary of the proposed rule.
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3. A summary of and preliminary comparison with any exisproposedule a copy of the formor a description of how a copy
ing or proposed federal regulation that is intended to address ithay be obtained. The legislative reference bureau shall insert the

activities to be regulated by the proposed rule. referencdn the code as a note to the rule.
4. A comparison with similar rules in lllinois, lowa, Michi ~ (4) FiscAL ESTIMATES. (a) An agency shall prepare a fiscal
gan,and Minnesota. estimatefor each proposed rule before it is submitted tdebes

5. A summary of the factual data and analytical methedoltive council staf under s227.15
giesthat the agencysed in support of the proposed rule and how (b) The fiscal estimate shall include the major assumptions
any related findings suppothe regulatory approach chosen fousedin its preparation and a reliable estimate of the fiscal impact
the proposed rule. of the proposed rule, including:

6. Any analysis and supporting documentation ttiegt 1. The anticipated &fct on countycity, village, town, school
agencyusedin support of the agencytetermination of the ruke’ district, technical college district and sewerage district fiscal lia
effect on small businesses unde227.114or that was used when bilities and revenues.
theagency prepared an economic impact report un@7s137 2. A projection ofthe anticipated state fiscafedt during the

3). currentbiennium and a projection of the net annualized fiscal

7. The electronic mail address and telephone number ofigipacton state funds.
agencycontact person for the proposed rule. 3. For rules that the agency determines may have a significant

8. The place where comments on the propeskdshould be fiscal effiect on the private sectahe anticipated costs that will be
submittedand the deadline for submitting those comments, if tfigcurredby the private sector in complying with the rule.
deadlineis known at the time the proposed rule is submitted to the (c) If a proposed rule interpreting or implementing a statute has
legislativecouncil stafunder s227.15 no independent fiscal ffct, the fiscal estimate prepared under

(b) If the proposed rule is preparedtive format authorized this subsection shall be based on the fisdalotfof the statute.
undersub.(1m), the analysis shall include a reference to the fed (d) If a proposed rule is revised so that its fisdalatfis signifi
eralregulation upon which it is based. If the proposed rule is prsantly changed prior tdts issuance, an agency shall prepare a
paredin the format authorized under s¢bm) but difers from the revisedfiscal estimate before promulgating the rule. The agency
federalregulation as permitted under sgbm) (b), the analysis shall give notice of a revised fiscal estimate in the same manner
shall specify each portion of the proposed rule thdéxiffrom the thatnotice of the original estimate is given.
federalregulation upon which it is based. (4m) NOTICE OF SUBMITTAL TO LEGISLATIVE COUNCIL STAFF.

(29) ReVIEW BY THE SMALL BUSINESS REGULATORY REVIEW  Onthe same day that an agency submits a proposed rule to-the leg
BOARD. On the same day that an agency submits to the legislaiisiative council staf under s227.15 the agency shall prepare a
council staf under s227.15a proposed rule that may have a sigwritten notice of the agency’submittal to the legislative council
nificant economic impact osmall businesses, the agency shafltaff. The notice shall include a statement of the datehich the
submitthe proposed rule, the analysis required under&ytand proposedule has been submitted to the legislative councif staf
a description of itections taken to comply with®27.114 (2)and for review of the subject matter of the proposed rule ahd
(3) to the small business regulatory reviegard. The board may whethera public hearing on the proposed riderequired, and
usecost-henefit analysis to determine the fisctdatfof the rule shallidentify the oganizational unit within the agency thapis-
on small businesses and shaditermine whether the agency hasnarily responsible for the promulgation of the rule. The notice
complied with subs.(2) and (2m) and s.227.114 (2) and(3). shallbe approvedby the individual or body with policy—making
Exceptas provided in sub&lm) and(1s), each proposed rule shallpowersover the subject matter of the proposed rule. The agency
includeprovisions detailing how the rule will be enforced. If thehallsend the notice to the legislative reference bureau for-publi
boarddetermines thathe rule does not include an enforcementationin the register On the same day that the agency sends the
provisionor that the agency failed to comply with s(®).or(2m) noticeto the legislative reference bureau, the agency shall send a
ors.227.114 (2)or (3), the board shall notify thegency of that copy of the notice to the secretary of administration.
determinationand ask the agency to comply with any of those (5) CopPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency
requirements. In addition, the board may submit suggestedponrequest, shall make available to the public at no cost a copy
changesn the proposed rule to the agenicgluding proposals to of any proposed rule, includirthe analysis, fiscal estimate and
reducethe use of cross—references in the rulte board shall anyrelated form.
senda report of those suggestions and of any notice of failure to(6) WiTHDRAWAL OF A RULE. (a) Notwithstanding £27.01
includeenforcement provisions @ comply with sub(2) or(2m)  (10), in this subsection, “proposed rule” means all of the agency’
ors.227.114 (2)or (3) to the legislative council sfafThe notift proposalto promulgate a rule.
cationto the _ag(_ancy may include a request thattiency do any (b) An agency may withdraw a proposed rule at any time prior
of the following: o to filing under s227.20by notifying the presiding &iter of each

(a) Verify that the proposed rule does not conflict with, evehouseof the legislature and the legislative council fstfits
lap, or duplicate other rules or federal regulations. intentionnot to promulgate the proposed rule.

(b) Require the inclusion of fee information and $ebedules  (c) A proposed rule shall be considered withdrawn on Decem
in the analysis under su®), including why fees are necessarper31 of the 4th year after the year in which it is submitted to the
andfor what purpose the fees will be used. legislativecouncil stafunder s227.15 (1) unless it has been filed

(2m) QUALITY OFAGENCY DATA AND REDUCTIONOFCROSSREF  With the legislative referendsureau under £27.20 (1)or with-
ERENCES. Each agency shall, in cooperatiwith the department drawnby the agency before that date. No action by a legislative
of administration, ensure the accuraoyegrity;, objectivity and committeeor by either house of the legislature unde227.19
consistencyof thedata that is used when preparing a proposed rulelaysthe date of withdrawal of a proposed rule under this-para
andwhen completing an analysis of the proposed rule under sgtaph.

(2). Each agency shall reduce the amount of cross—referinces (d) If a proposed rules withdrawn, the proposed rule may be
the statutes in proposed and fimales. A person &cted by a promulgatedonly by commencinghe rule-making procedure
proposedule may submit comments the agency regarding theagainwith the preparation, under227.135 of astatement of the
accuracyijntegrity, or consistency of that data. scopeof the proposed rule that the agency plans to promulgate.

(3) REFERENCE TO APPLICABLE FORMS. If a proposed rule History: 1985 a. 1821987 a. 22253 1993 a. 3991995 a. 1061999a. 9 2003
requiresa new or revised form, an agency shall include a referefcytS, 145 2005 a 2492007 a 2®s.2997deto 29971, 9121 (6) ()

> he 2003 Jobs Creation Act: Changingsébnsins Regulatory Climate. Fass
to the form in a note to the proposed rule and shall attattfeto benders Kent. Ws. Law Sept. 2004.
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227.15 Legislative council staff. (1) SuBMmITTAL TOLEGIS- posedrules which the agency shall submit with the notice required
LATIVE COUNCIL STAFF. Prior to a public hearing on a proposed rulanders.227.19 (2)
or, if no public hearing is required, prior to notice und&23..19 (4) NOTICE OF CHANGESIN RULE-MAKING AUTHORITY. When
an agency shall submit the proposelé to the legislative council everthe rule—-making authority of an agencyelaninated or sig
staff for review The proposed rule shall be in the form requirenificantly changed by the repeal, amendment or creation of-a stat
unders.227.14 (1) and shall include the material required undexte, by the interpretive decision of a court of competent
S.227.14 (2o (4). An agency may not hold a public hearing ojurisdiction or for any othereason, the legislative council $taf
a proposed rule or give notice under227.19until after it has shallnotify the joint committee for review of administrative rules
receivedawritten report of the legislative council dtedview of andthe appropriate committees of ediuse of the legislature as
the proposed rule or until after the initial review period of 2@eterminedy the presiding éiter of each house. Th@&ibsee
working days under sulg§2) (intro.), whichever comes first. An tion applies whether or not the rules of the agencyusder
agencymay give notice of gublic hearing prior to receipt of thereviewby the legislative council stedt the time of the change
legislativecouncil staffreport. This subsection does not apply toule—makingauthority
rulespromulgated under 827.24 (5) ANNUAL RePORT. The legislative council staghall submit
(1m) INTERNET ACCESSTO PROPOSEDRULE. The legislative an annual report to the chief clerk of each house of the legislature,
council staf shall create and maintain an Internet siteitnzlides ~ for distribution to the legislaturender s13.172 (2) and to the
acopy ofor link to each proposed rule received under gljin ~ governorsummarizing any action takemd making recommen
aformat that allowsearching using keywords. Each agency shalftionsto streamline the rule-making processl eliminate obso
provide the legislative council sthfvith the proposed rules and lete, duplicative and conflicting rules.
otherinformation needed to complyith this subsection in the  (6) PusLIC LIAISON. The legislative council staghall assist
formatrequired by the legislative counstiaf. The Internet site the public in resolving problems related to rules. Hssistance
shallidentify or provide a link to a site that identifies proposeshallinclude but is nolimited to providing information, identify
rulesaffecting small businesses, as defined 223.114 (1) The ing agencypersonnel who may be contacted in relation to rule-
Internetsite shall also include or provide a link to all of the folmakingfunctions, describing the location where a copw rule,

lowing: proposedule or form isavailable and encouraging and assisting
(a) The electronic mail address and telephoamber of an Participationin the rule-making process.

agencycontact person for each proposed rule. (7) RULESPROCEDURESMANUAL. Thelegislative council stéf
(b) The material required under227.14 (2) (3), and(4). andthe legislative reference bureau shall preparaaual to pro

- e . vide agencies with information on drafting, promulgation aned leg
(c) Any report submitted to the legislatigeuncil stafunder islative review of rules.

5.227.14 (29')_ o ) ) History: 1985 a. 1821987 a. 1861989 a. 312001 a. 1042003 a. 1452005 a.
(d) The written report of the legislative council §tafview of 249 2007 a. 20

the proposed rule preparethder sub(2) and any agency com ) ) )

mentsregarding that report. 227.16 When hearings required. (1) Except as provided

(e) Thetime, date, and place of any public hearing specifief!dersub.(2), all rule making by an agency shall be preceded by
in the notice in 227.17as soon as thabtice is submitted to the Noticeand public hearing as provided in 887.17and227.18

legislativereference bureau under227.17 (1) (a) %) Sulbs.ectior(l) does notpply if any of the following con
(f) The place where comments on the proposed rule shouldipns exist: . . . .
submittedand the deadline for submitting those comments. (b) The proposed rule brings an existing rule into conformity

(2) ROLEOFLEGISLATIVE COUNCIL STAFF. The legislative coun with a statute that has been changeeiacted or with a control

cil staf shall, within 20working days following receipt of a pro ling judicial decision. ) i )
posedrule, review the proposed rule in accordance with this sub (€) The proposed rule is promulgated und@2s..24 in which
section. With the consent of the director of the legislative counci@sethe agency shall hold a hearing undet2s..24 (4)

staff, the review period may be extended for an additional 20 (d) The proposed rule is being promulgated at the direofion
working days. The legislative council stahall act as @lear the joint committee for review of administrative rules under s.
inghousefor rule drafting and cooperate with the agency and tB&7.26(2) (b)

legislativereference bureau to: (e) The proposed rule and tfiscal estimate required under s.
(@) Review the statutory authority under which the agen@g7.14(4) are published in the notice section of the register with
intendsto promulgate the proposed rule. a statement that the proposed rule il promulgated without

lic hearing unless a petition is received by the agency within
days after publication of the notice, sigrigdany of the follow
g:
1. Twenty—five natural persons who will befedted by the
proposedule.

(b) Ensure that the promulgation procedures required by t@
chapter are followed. o
(c) Review proposed rules for foristyle and placement in the

code.

of S()Isﬁﬁg |rel\J/;/e2r.oposed rules to avoid conflict withdurplication 2. A municipality that will be d&cted bythe proposed rule.

(e) Review proposed rules for adequate references to relaged - AN @ssociation which is representative of a farm, labor
statutesyules and forms. usinessor professional group that will befefted by the pro

Revi d rules for clari . posedrule.
an(glfl)Jse g}”egir?rlgﬁoﬁz eru es for clarigrammar punctuation (3) If the agency receives a petition under 2p(e) it may
P guage. . ) ) not proceed with the proposedle until after it has given notice

(9) Reviewproposed rules to determine potential conflicts anghd held a public hearing under 887.17and227.18
to makecorr_lparlsons with related federal §tatutes _and regulatl_ons.(4) The exemptions in sul{2) donot apply if another statute

(h) Review proposed rules for compliance with the requirgpecificallyrequires the agendp hold a hearing prior to promul
mentsof s.227.116 gatingthe proposed rule under consideration.

(i) Streamline and simplify the rule-making process. (5) If a hearing is not required becausamfexemption under

(3) AssisTANCETO cOMMITTEES. The legislative council staf sub.(2), the agency may hold a hearing on the proposed rule under
shallwork with and assist the appropriate committees of the legis.227.17and227.18
lature during the rule—making process. The legislative council (6) Forthe purpose o$oliciting public comment, an agency
staff mayinclude in its report recommendations concerning pronay hold a hearing on the general subject matter of possible or
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anticipatedrules before preparing a proposed rule in draft formule if notice ofthe hearing was published as provided in §lib.
A hearing held under this subsection does not satisfiethére (a).

mentof sub.(1) with respect to the promulgation of a specific-pro  History: 1985 a. 1821985 a. 33%.253 1987 a. 2531995 a. 1062003 a. 145
posedrule. 2005a. 2492007 a. 20

History: 1985 . 1621995 2. 105 i Sangoin a proposed e afr ot was b letol o alr e scope of
2d 37,307 N.W2d 247(1981).
227.17 Notice of hearing. (1) If a hearing is required, the
agencyshall: 227.18 Conduct of hearings. (1) An agency shall hold a
(a) Send written noticef the hearing to the legislative refer public hearing at the date, time and place designated imotfiee
encebureau for publication in the register and, if required, publisii hearing. The person conducting the hearing shall:
the notice in a local newspaper (a) Explain the purpose of theearing and describe how testi
(b) Send written notice of the hearing to each member of timeny will be received.
legislaturewho has filed a written request for notice with the legis  (b) At the beginning ofhe hearing, present a summary of the
lative reference bureau. Upon request, the legislative referefggtualinformation on which the proposed rule is based, including
bureaushall furnishan agency with the name and address of eagRy information obtained from aadvisory committee, informal
legislatorwho has requested notice. conferenceor consultation.
(bm) Send written notice of the hearingttee secretary of  (c) Afford each interested person or a representative the-oppor
administratioron the same day that the notice is sent to the legisfanity to present facts, opinions ogaments in writing, whether

tive reference bureau under pe). _ _ornot there is an opportunity to present them arally
(c) Take any action it considers necessary to provide notice to(d) Keep a recordf the hearing in a manner the agency censid
otherinterested persons. ersdesirable and feasible.

(2) The notice under sul{1) shall be given at least 10 days (2) The person conducting the hearing may:

prior_to the date set for a_hearing. Noti_ce through the_ register is(a) Limit oral presentations if the hearing would be unduly
consideredo have been given dhe efective date of the issue of lengthenecby repetitious testimony

theregister in which the notice first appears,ibapplicable, on . .
the date prescribed under227.22 (4) apété)ar%gestlon or allow others present to question the persons

(2m) Thenotice under sulfl) shall be approved by the indi - ) . .
vidual or body with policy—-making powers over the subject matter (c) Administer an oath or ffmation to any person appearing.

of the proposed rule. (d) Continue or postpone the hearioga specified date, time
(3) The notice under sull) shall include: andplace.
(a) A statement of the date, time and place of the hearing. .(3.) (a) If the agency dicer or a guorum of thboard or com
(b) Either the text of the proposed rule in the form specified ﬁlssmn reshPOES'b[e forhpromulg;\tmg _thehprop(l))sed rule is Inot
$.227.14 (1) or an informative summary of thefeft of the pre esenit the hearing, the procedures in this subsection.apply

posedrule. If theagency chooses to publish an informative sum__(P) At the beginning of the hearing, the person conducting it

mary rather than the full text of a proposed rule, the notice shajf!linform those present that any person who presents testimony

include a description of how a copy of the text may be obtain@the hearing may present his or hgument to the agencyfof
from the agency at no cge. cer,board or commission prior to promulgatiofithe proposed

rule if the request to do so is made in writing at the hearing.

(c) A reference to the statutory authority under which the . ) .
agencyproposes to promulgate the proposed ruletarahy stat (c) If required bythe agency dicer, board or commission, an
argumenthall be presented to the agency in writing. If ogliar

ute which the proposed rule interprets. X ! L
(d) An analysis of the proposed rule as required und@@7s14 mentsare permltted,_ th_e a_gencyloér, board or commission may
impose reasonabldimitations on the length and number of

@) appearancet® conserve time and preclude undue repetition.

(e) The fiscal estimate required unde227.14 (4) or a sum @) Ifar :
; X - ecord of the hearing has been madgjraentsefore
mary of the fiscal estimate anddescription of how a copy of thethe agencyofficer, board or commission shall be limited to the
full fiscal estimate may be obtained from the agency at ngehar

(f) If the proposed rule will have arfedft on smalbusinesses recordof the hearing.
ule will hav usi , ; ; ;
asdefined under 227.114 (1) aninitial regulatory flexibility (4) The procedures required Hyis section do not supersede

. . . e roceduresequiredby any statute relating to a specific agency or
analysis,which shall contain a description of the types of sm% q y any 9 P gency

. . X e the rule or class of rules under consideration.
businessethat will be afected by the rule, a brief description o History: 1985 a. 182

the proposed reporting, bookkeeping and other procedures

requiredfor compliance with the rule and a description of thg27 19 | egislative review prior to promulgation.

types of professional skills necessary for compliance with tr@) STATEMENT OF PURPOSERULE-MAKING POWERS. (a) Article 1V
rule. of the constitutiorof this state vests in the legislature the power

(9) Any additional matter required by statute. to make laws, and thereby éstablish agencies and to designate

() The electronic mail address and telephone number of #gencyfunctions, budgets and purposésticle V of the constitl
smallbusiness regulatory coordinator and a link to an Inteitest tion of this state chaes the executive with the responsibility to
thatallows a person to review the rule and make commegtsd expediteall measures which may be resolved upon by the legisla
ing the rule. ture.

(4) An agency may modify a proposed rule prior to a hearing (b) The legislature recognizes the néadeficient adminis
without providing additional notice under this section if the modtration of public policy In creating agencies and designating their
fication is germane to the subject matter of the proposed hule. functionsand purposeshe legislature may delegate rule-making
this subsection, an agenesyproposal to delete part of a proposeduthorityto these agencide facilitate administration of legisla
rule for which noticewas given under sulil) shall be treated as tive policy. The delegation of rule-making authority is intended
agermane modification of the proposed rule. to eliminate the necessity of establishing evadministrative

(5) Failureof any person to receive notice of a hearing on praspecf general public policy by legislation. In so doihgw-
posedrule makingis not grounds for invalidating the resultingever,the legislature reserves to itself:
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1. The right to retract any delegatiohrule—-making auther 5. Theadditional cost, if anyto the agency of administering
ity. or enforcing a rule which includemny of the methods specified
2. The right to establish any aspect of general policy by-legighders.227.14 (2)
lation, notwithstanding any delegatiarf rule—making authority 6. The impact on public health, safety and welfare, if any
3. The right and responsibility to designate the method féusedy including in the rule angf the methods specified under
rule promulgation, review and modification. s.227.14 (2)

4. The right to delay or suspend the implementation of any (f) If an enegy impact report regarding the proposed rule was
rule or proposed rule while under review by the legislature. ~ submittedwith the report required under siB), an explanation
(2) NOTIFICATION OF LEGISLATURE. An agency shall submit a ©f the changes, if anyhat were made in the proposed rule in
noticeto the chief clerk of each house of the legislature wher @PONséo that report. _
proposedule is in final draft form. The notice shall be submitted (g) The report of the department of commerce, as reqbired
in triplicate and shall be accompanied by a report in the form spg8c227.115 if a proposed rule directly @ubstantially décts the
ified under sub(3). A noticereceived under this subsection orflevelopmentconstruction, cost, or availability of housing in this
or after September 1 of an even—numbered year shall be eonsfate.
eredreceived on the first day of the next regular segsiidine leg (h) A response to any report prepared by the small business
islature. The presiding dicer of each house of the legislatureegulatoryreview board under 827.14 (2g)
shall, within 10 working days following the day on which the (3m) AnaLysisNOTREQUIRED. The final regulatorflexibility
noticeand report are received, direct the appropriate chief clegkalysisspecified under sulf3) (e)is not required for any rule if
to refer them to one standing committee. The agency shall subiiéagencyafter complying with 227.114 (1)to (5), determines
to the legislative reference bureau for publication inrtfgister thatthe rule will not have a significant economic impact cuila
a statement that a proposede has been submitted to the chie§tantialnumber of small businesses.
clerk of each house of the legislature. Each chief clerk shall enter4) commirtee rReview. (a) Notice of referral. Upon receipt
asimilar statement in the journal of his or her house. of notice that a proposed rule has been referred to a committee
(3) Form oF REPORT. The report required under siB) shall  undersub.(2), the chairpersonr chairpersons of the committee
bein writing and shall include the proposed rule in the fep@ci  shall notify in writing, each committee member of the referral.
fled ins.227.14 (l) the I_’naterla!speCIfled in s227.14 (Z)to (4), (am) Comm”:tee n*ee“ng A Committee may be Convened
a copy of any economic impact report prepared by the ager\fgomhe call of its chairperson or cochairpersons to revipvoa
unders.227.137 a copy of any report prepared by the departmepgsedrule. A committee may meet separately or jointly with the
of administration under 27.138 acopy of any engy impact thercommittee to which the notice and report were referred.
report received from the public service commission U”_deréommitteemay hold a public hearing to review a proposed rule.
227.117(2), and a copy of any recommendations of the legislative (b) Committee review period. 1. Except as provided under

council staf. The report shall alsollr?clude all Of, the following: subd5., the committee review period for each committee extends
(a) A detailed statement explaining the basis and purposes&f 30 days after referral under si@). If the chairperson or the
the proposed rule, including how the proposed rule advances relgchairpersonsf a committee take either of the following actions
vantstatutory goals or purposes. within the 30-day period, the committee review period for that
(b) A summary of public comments to the proposed rule aggmmitteeis continued for 30 days from the date on which the first
the agency response to those comments, and an explanatiorgofdayreview period would have expired:

any modification made in the proposed rule as a result of public 5 Request in writing that the agency meet with the committee

commentsor testimony received at a public hearing. to review the proposed rule.
(c) A list of the persons who appeared or registered for or |, pypjish or post notice that the committee will hold a meet
againstthe proposed rule at a publ!c hearing. ing or hearing to review the proposed rule and immediately send
(cm) Any changes to the analysis prepared und22&14 (2) acopy of the notice to the agency
or the fiscal estimate prepared unde2z7.14 (4) 2. If a committee, by a majority vote of a quorofrthe com
~ (d) A response to the legislative council t@icommenda mittee, requestsiodificationsin a proposed rule, and the agency
tions under s227.15indicating: in writing, agrees to consider making modifications, the review

1. Acceptance of the recommendations in whole or in pamperiodfor both committees is extended either to the 10th working

2. Rejection of the recommendations in whole or in part. day following receipt by the committees of the modified proposed
3. The specific reason for rejecting any recommendation rule or a written statement to tlkemmittee that the agency will
' . ‘not make modifications or to the expiration of the review period
(e) Except as providednder sub(3m), for all proposed rules \nqersupd.1., whichever is later There is no limigither on the
thatwill have an efect on smalbusinesses, as defined under $,;mperof modification agreements that may be entered into or on
227.114(1), a final regulatory flexibility analysis, which shallia time within which modifications may be made.
containas muchinformation about the following as the agency 2m. If a committegequests in writing that the public service

can feasibly obtain and analyze with its existing fstahd S : g SEN
resources: commissiondetermine the rule’impact on the cost or reliability
. . . . ._of electricity generation, transmissiaor, distribution or of fuels

1. The agency reason for including or failing to include ingedin generating electricitythe commission shall prepare an
the proposed rulany of the methods specified unde287.114 - gnargyimpact report in the manner provided unde2s. 17 (1)
(2) for reducing its impact on small businesses. ~ Thecommission shall submit a copy of the regotthe committee

2. A summary of issues raised by small businesses during #igito the agency that proposed the rule within 30 days after the
hearingson the proposed rule, any changes in the proposed ftten request is submitted to the commission. The review period
as a result of alternatives suggested by small businesses anddihgoth committees isxtended to the 10th working day follow
reasongfor rejecting any alternatives suggested by small-bushg receipt by the committees of the report, to the expiration of the
nesses. review period under subdL., or to the expiration of the review

3. The nature of any reports and the estimated cost of theériodunder subd2., whichever is later
preparatiorby small businesses that must comply with the rule. 3. An agency mayon its own initiative submit a germane

4. Thenature and estimated cost of other measures and-invesbdificationto a proposedule to a committee during its review
mentsthat will be required o$mall businesses in complying withperiod. If a germane modification is submitted within the final 10
therule. daysof a committee review period, the review period for both
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committeess extended for 10 working days. If a germane modifi (5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES.
cationis submitted to a committee after the committee in the oth@) Referral. If a committee objects to a proposed rule, the-com
househas concluded its jurisdiction over the proposed rule, thatteeshall report the proposed rule and the objection to the chief
jurisdiction of the committee of the other house is revived for 1€lerk of the appropriate house within 5 working days aftaking
working days. In this subdivision, an agerseproposal to delete the objection. The chief clerk shatiferthe proposed rule and the
partof a proposed rule under committee review shall be treatedbagection to the joint committee for review of administrative rules
a germane modification of the proposed rule. within 5 working days after receiving the committee report.

3m. An agency mayduring the committee review period, (b) Joint committee review period. 1. The review period for
reconsideits action by recalling the proposed rule from the chidfie joint committee for review of administrative rules extends for
clerk of each house of the legislatuiéthe agency decides to con 30 days after a proposed rule and objection are referred to it. The
tinue the rule—making process with regdotthe proposed rule, it joint committee for review of administrative rules shall meet and
shall resubmit thgoroposed rule, either in its recalled form or withakeaction in executive session during that period, excepffthat
one or more germanenodifications, to the chief clerk in eachthe cochairpersons take either of the following actions within the
houseof the legislature as provided in s@®) and thecommittee 30-dayperiod, the joint committee review period is continued for
review period under subd.. shall begin again. 30 days from the date on which the first 30—-day review period
4. An agency maynodify a proposed rule following the com Would have expired:
mitteereviewperiod if the modification is germane to the subject a. Request in writing that the agency meet with the joint-com
matterof the proposed rule. If a germane modification is madejttee for review of administrative rules to review the proposed
the agency shall recall theroposed rule from the chief clerk ofrule.
eachhouse of the legislature. The proposed mith the germane b. Publish or post notice that the joint committeeréariew
modification,shall be resubmitted to the presidinfoefr in each  of administrative rules will hold a meeting or hearing to rewtteav
houseof the legislature as provided in s{®) and thecommittee proposedrule and immediately send a copf/the notice to the
review period shall begin agairf-ollowing the committee review agency.
period,an agency may notake any modification thatis notger 5t the joint committee for review afdministrative rules, by
maneto the subjeciatter of the proposed rule. In this subdivig majority vote of a quorum of the committee, requests modifi
sion, an agency proposal to delete part of a proposed rule undgitions in a proposed ruland the agengyn writing, agrees to
committeereview shall be treated as a germane modificaifon ¢onsidermaking modifications, the review period for the joint
the proposed rule. committeeis extended either to the 10tforking day following
5. If a committedn one house votes to object to a proposagceiptby the joint committeef the modified proposed rule or a
rule under par(d), the chairperson or cochairpersons ofdbetr  written statemento the joint committee that the agency will not
mitteeshall immediately notify the chairperson or cochairpersongakemodifications or to the expiration of the review period under
of the committee to which the proposed rule was referrédein subd.1., whichever is laterThere is no limit either on the number
otherhouse. Upon receipt of the notitieg review period for the of modification agreementhat may be entered into or on the time
committeein the other house immediately ceaaad no further within which modifications may be made.
actionon the proposed rukeay be taken under this paragraph, but 3 |f hoth committees object to a proposed rule, each objection
the committee may proceed under .p@) to object to the pro hasa separate review period beginning on the date of its receipt.
posedrule. . L 4. If the jointcommittee for review of administrative rules has
6. If a committee has not concluded its jurisdiction over a prot concluded its jurisdiction over a proposed rule beforeltye
posedrule before the day specified undet3.02 (1)for the next specifiedunder s13.02 (L)for the next legislature to convene, that
Ieglslatureto convene, that jurisdiction |mmed|at§ely ceases a”]ﬁﬁisdiction immediately ceases andithin 10 working days after
within 10 working days after that date, the presidirigef of the thatdate, the presiding fider of the appropriate house shall refer
appropriatehouse shall refer the proposed naehe appropriate the proposed rule to the joint committee for review of agmin
standingcommittee as provided undsub.(2). The committee istrativerules. The committee review perititht was interrupted
review period that was interrupted by the loss of jurisdiction undgy, the loss of jurisdiction under this subdivision continues for the
this subdivision continues for theommittee to which the pro joint committee for review of administrative rules to which the
posedrule is referred under thsibdivision beginning on the dateproposedule is referred undehis subdivision beginning on the
of referral under this subdivision. dateof referral under this subdivision.
(c) Agency not to promulgate rule during committee review. (c) Agency not to promulgate rule during joint committee
An agency may not promulgate a proposed rule during the comjien. An agency may not promulgate a proposed rule to which
mittee review period unless bottommittees waive jurisdiction a committee has objected unless the joint committee for resfiew
overthe proposed rule prior to the expiration of the review perioglgministrativerules, under pafd), nonconcurs in thaction of the
A committee may waive its jurisdiction by adopting, byajority  committee,or until a bill introduced under pafe) fails to be
vote of a quorum of the committee, a motion waiving the commignacted. An agency may promulgate apgirt of a proposed rule
tee’sjurisdiction. to which no objection has been made.
(d) Committee action. A committee, by a majority vote @f  (d) Joint committee action. The joint committee for review of
quorumof the committee during the review period under (@  administrativerules may nonconcur in a commiteebjection to
may object to a proposed rule for one or more of the following reg proposed rule by voting to nonconcur during the review period
sons: underpat (b). If the joint committee for review of administrative
1. An absence of statutory authority rulesobjects to a proposed rule, an agency may not promtiigate
2. An emegency relating to public health, safety or welfaregRroposedrule until a bill introduced under pge) fails to be
3. A failure to comply with legislative intent. enacted. Thejoint committee for review of administrative rules
4. A conflict with state law may object toa proposed rule only for one or more of the reasons
e . . specifiedunder sub(4) (d).
5. A change in circumstancece enactment of the earliest ) pjjsto prevent promulgation. When the jointommittee
law upon which the proposed rule is based. N for review of administrative rules objects to a proposed rule it
6. Arbitrariness and capriciousness, or imposition of ahall, within 30 daysof the date of the objection, meet and take
unduehardship. executiveaction regarding the introduction, in each house of the
(e) Part of a proposed rule. An agency may promulgate anylegislatureof a bill to support the objection. The joint committee
part of a proposed rule which is not objected to by a committeshall introduce the bills within &orking days after taking execu
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tive action in favor of introduction of the bills unless the bills-carbureau. No rule is valid until the certified copy has been filed. A
not be introduced during this time period under the joint rules oértified copy shall beyped or duplicated on 8 1/2 byt inch
the legislature. paper,leaving suficient room for a stamp at the top of the first

(f) Timely introduction of bills; effect. If both bills required Page. Forms that are filed need not compligh the specifications
underpar (e) are defeated, or fail to be enacted in any atres  Of this subsection.
ner, the agency may promulgate the proposed rule that was(2) Thelegislativereference bureau shall endorse the date and
objectedto. If either bill becomes Ilawhe agency may not pro thetime of filing on each certified copy filed under s(. The
mulgatethe proposed ruléhat was objected to unless a subséureaushall keep dile of all certified copies filed under sufd).
quentlaw specifically authorizes its promulgatiorThis para (3) Filing a certified copy of a rule with the legislative refer
graphapplies to bills introduced on or after ey specified under ence bureau creates a presumption of all of the following:
s.13.02 (1)for the legislature to convene and before February 1 (3) That the rule was duly promulgated by the agency

of an even—-numbered year . (b) That the rule was filed and made available for public
(9) If the bills required under pde) are introduced on @fter  inspectionon the date and time endorsed on it.

Februaryl of an even-numbered year and before the next regularc) That all of the rule-making procedures required by this
sessiorof the legislature commences, as provided unde3.62 chapterwere complied with.

(2), or if the bills cannot be introduced during this time period . :
underthe joint rules of the legislature, the joint committee fo réﬂurg?égettﬁgtaoggg certified copy of the rule is the text as
review of administrative ruleshall introduce the bills on the first ng Y gency

. . 8 y: 1985 a. 1821993 a. 2142005 a. 2492007 a. 20
day of the next regular session of thegislature, unless either  cross-reference: See s902.03for provision for judicial notice of administrative
houseadversely disposes of either bill. If the joint commifae rules.
review of administrative rules is required to introduce the bills, t
agencymay not promulgate the proposed rulevttich the bills
pertainexcept as provided in péfi). If either house adversetls

h527.21 Publication of rules; incorporation by refer -
ence. (1) All rules thatagencies are directed by this chapter to

; ; ile with the legislative reference bureau shall be published in the
posesof either bill, the agencsnay promulgate the proposed ruldi : N
thatwas objected to. Ithis paragraph, “adversely disposes ofc0deand register as required undess.93

meanghat one house has voted in one of the following ways: (2) (&) Except as provided in.Si?lhlll(S) (b) to afv?]id unnec
1. To indefinitely postpone the bill essaryexpense an agency mayith the consent of thattorney

general,adopt standards established by technical societies and

2. To nonconcur in the bill. organizationsof recognized national standing by incorporating

3. Against ordering the bill engrossed. the standards in its rules by reference to the specific issue or issues
4. Against ordering the bill to a 3rd reading. of the publication in which they appearithout reproducinghe

5. Against passage. standardsn full.

(b) The attorney general shall conseninimorporation by ref
erence only in a rule of limited public interest and in a case where

: : ; : e eincorporated standards are readily available in published form
Lromay 0t consider & bl Fquired by s (sjuntl the jint {hencorporated standards are readily available in published f
committeefor review of administrative rules has submitted a-wri" aréavailable on optical disk or in another electronic format.
tenreport on the bill. The report shall be printed as an anpen -Qchrule containing an incorporation by reference shall state how
to eac?h bill and shafl containp P pp e material incorporated may be obtained and, except as provided
; L . . in s.601.41 (3) (b)that the standards are file at the ofices of
1. An explanation of théssue involving the proposed ruleihe agency and the legislative reference bureau.
objectedto and the factual situation out of which the issue arose. 3) A rule promulgated jointly by 2 or more agencies need not

2. Arguments presented for and against the proposed rulgy@published in more than one place in the code.
the executive session held under §gp(b). _ (4) Agencymaterials that are exempt from the requirements
3. A statement of the action takby the joint committee for of this chapter under 827.01 (13)may be published, either ver
review of administrative rules regarding the proposed rule.  patimor in summary form, if the promulgating agency and the leg
4. A statement and analysis of the grounds upon which tiséative reference bureau determine that the public intevestd

joint committeefor review of administrative rules relies forbeserved by publication.
objectingto the proposed rule. History: 1985 a. 1821987 a. 4032001 a. 652005a. 249 2007 a. 2096, 180,

(b) Upon introduction of the bills under syb), the presiding ;

officer of each house of théegislature shall refer the bill 227.22 Effective date of rules.
introducedin that house to the appropriate committee, to the cal 1\ qiied to any person entitied undeBS.84to receive it
endarscheduling committee or directly tbe calendar If the : . . : :
commitest e Dilsrfere makes 10 repor wini a0, (2) 1 14€ Sefectue on e it ey of e ont commene

aysafter referral, the bill shall be considered reported withou .
recommendationNo later than 40 days after referral, or as sogn (2) The statute under which the ruleas promulgated pre
thereafteras is possible if the legislature is not in a floorperiod 4t'iPesa different efective date for the rule. ]
daysafter referral, the bills shall be placed the calendar of each _(b) A later date is prescribed by the agency in a statement filed
houseof the legislature according to its rule governinggleze ~ With the rule.
mentof proposals on the calendah bill introduced under this  (c) The ruleis promulgated under 827.24 in which case it
sectionwhich is received in the 2nd house shall be referredgcomeseffective at the time prescribed in that section.

reportedand placed on the calendar in the same manner as an origld) The date of publication of the issue of the register in which

6. Against concurrence.

(1) In this section, “date of
ublication” means the first date on which an issue of the register

inal bill introduced under this section. therule is printed occurs after the date designated un@ér®3
(7) NonappLICATION. This section does not apply to rules-pro(3) for publication of the registein which case the rule becomes
mulgatedunder s227.24 effectiveas provided in sul§4).
History: 1985 a. 1821987 a. 2531987 a. 403.256, 1989 a. 1752001 a. 87 (e) The rule has a Significant economic impact on smalkbusi

2003 a. 18, 277, 2005 a. 2492007 a. 20180.

Rule-makingprocedure is discussed. idtbnsin State dlephone Association. v nessesas de.med In QZ?'II‘[} (1) in WhICh. case the rule applies
PSC,105 Ws. 2d 601314 N.W2d 873(Ct. App. 1981). to small businesses no earlier than the first day of the 3rd month
commencing after the date of publication of the rule.
227.20 Filing of rules. (1) An agency shall file @ertified (3) The legislative reference bureau mayescribe in the

copy of each rule ippromulgates with the legislative referencenanualprepared under 227.15 (7)the monthly date prior to
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which a rule must be filed in order to be included in that menth’ (am) Any request by an agency to extend thHeative period
issueof the register The legislative reference bureau shall eonof the emegency rule or part of the engancy rule shall be made
putethe efective date obach rule submitted for publication in then writing to thejoint committee for review of administrative rules
register and shall publish it in a note at the end of each section. rlater than 30 days before the initial expiration date of the-emer
the purpose of computing thefettive datethe legislative refer gencyrule.

encebureau may presume that an issue of the register will be pub(b) In making the request for an extension, the agsheyl
lishedduring the month in which it is designated for publicatiorprovidethe committee with the following:

(4 If anissue of the register or the notice section of the register 1, Evidence that there is a threat to the public peace, health,
is published after theate designated undet3§.93 (3)for its pub  safety or welfare that can be avoided only by extension of the
lication, the departmenaf administration shall stamp the date ogmergencyule or part of the emgency rule.

publication on the title page efich copy of thatissue. Arule or 5" gyidence that it is impossible for the agency to promulgate
noticecontained in that issue of the registends efective earlier apermanent rule prior to the expiration date of the gemay rule
thanthe day following the date stamped on the title page. undersub.(1) (c).

History: 1985 a. 1821985 a. 33%.253 2003 a. 1452005 a. 2492007 a. 20 .
(c) Whenever the committee extends an gewey rule or part

227.23 Forms. A form imposing a requirement which meet®f an emegency rule under pa(a), it shall file a statement of its
the definition of a rule shall be treated as a rule forghmoses actionwith the agency promulgating the egency rule and the
of this chapterexcept that: Igglslatlvereference bureau. Tistatement shall identify the spe
(1) Its promulgation need not be preceded by notice and pLﬁﬁfI'C emegency rule or part of asmegency rule to which it
lic hearing. e ?;S{: Al hall fil | Igated und b
(2) It need not beromulgated by the board offioér chaged ILING. AN agencyshall liie a rule promuigated under suv.
with ultimate rule-making authority but may be promulgated Hy) @S provided in £27.2Q shall mail a copy to the chief clerk of

any employee of the agency authorized by the boardioenf achhouseand to each member of the legislature at the time that
(3) It need notbe published in the code and register in it erule is filed and shall take any other step it considers feasible

entirety, but may be listed by titler description together with a ©© Make the rule known to persons who will bieeteed by it. The
statemens to how it may be obtained. legislativereference bureau shall insert in thetice section of
History: 1985 a. 182 eachissue of the register a brief description of each rule under sub.
Cross Refeence: See also chns 7, Wis. adm. code. (1) that is currently in ééct. Each copynotice or descriptionf
arule promulgated under sufl) (a)shall be accompanied by a
227.24 Emergency rules; exemptions. (1) PromuLca-  statemenbf the emagency finding by the agency or by a state
TIoN. (a) An agency may promulgate a rule as angemey rule mentthat the rule is promulgated at the direction of the joint-com
without complying with the noticehearing and publication mitteefor review of administrative rules under227.26 (2) (b)
requirementsunder this chapteif preservation of the public  (3m) ReviEw BY THE SMALL BUSINESS REGULATORY REVIEW
peace health, safety or welfare necessitates putting theimtde soarp. On the same day that the agency files a rule unde3ub.
effectprior to the time it would take fekct if the agency complied that may have a significant economic impact on small businesses,
with the procedures. asdefined in s227.114 (1), the agency shall submit a copytioé
(b) An agency acting under $86.235 (21)215.02 (18)or ruleto the small business regulatory review board. The board may
220.04(8) may promulgate a rule without complying with theisecost—benefit analysis to determine the fisciglatfof the emer
notice,hearing and publication procedures under this chaptergencyrule on small businessesid shall determine whether the
(C) A rule promulgated under pm) takes dect upon publlca agencycomplled W|th ss227.114 (2) and(3) and22714 (Zm)
tion in the oficial state newspaper or on any later date specifidgthe board determines that the agency failed to comply with s.

in the rule and, except as provided under Ejbremains in déct  227-114(2) or (3) or 227.14 (2m) the board shall notify the
only for 150 days. agencyof that determination and ask the agency to comply with

. any of those provisions. In addition, the board may submit sug
cat(igzw iﬁtwéeoﬁg?;] g:ggil%\lfvgggggfg)rts#%iﬁéggﬁg?ep:p?gcifi %?stedchanhges ri1n the propc()jsed ruleftohth$ ililgen_cy 'and may include
in the rule and remains infe€t for one year or until it isuspended request that the agency do any of the following:
or the proposed rule corresponding to ibigected to by the joint _ (8) EXplain how the agency has responded to comments
committeefor review of administrative rules, whichevesioner ~recéivedirom small businesses regarding the egeacy rule.

If a rule under patb) is suspended or a proposed rule under s. (b) Verify that the emgency rule does not conflict with, over
186.235(21), 215.02 (18)or 220.04 (8)is objected to by the joint lap, or duplicate other rules or federal regulations.
committeefor review of administrative rules, any persomay (4) PusLic HEARING. Notwithstanding sul{1) (a)and(b), an
completeany transaction entered into or committed to in relian@gencyshall holda public hearing within 45 days after it promul
on that rule and shall have 45 days to discontinue other activifgtesa rule under sulgl). If within that 45-day period the agency

undertakerin reliance on that rule. submitsto the legislativeeouncil stafunder s227.15a proposed
(e) An agency that promulgates a ruleder this subsection rule corresponding to the rule under s, it shall hold a public
shalldo all of the following: hearingon both rules within 90 days after promulgation of the rule

nqgtdersub.(l), or within 30 days after the agency receives the

1. Prepare a plain language analysis of the rule in the for report on the proposed rule prepared by the legislative council

prescribecunder 227.14 (2nd print the plain language analy njers, 257.15 (2) whichever occurs later
i i ) . History: 1985 a. 183s.6, 46, 55 (1) 57, 1985 a. 33%.253 1987 a. 4031989

2. Prepare a fiscal estimate of the rule in the format prescribedt; 1995 a. 1511997 a. 1852003 a. 1452005 a. 2492007 a. 20
unders.227.14 (4)and mail the fiscal estimate to each member of o o
the legislature not later than 10 days after the date on wvthizch 227.25 Legislative reference bureau. (1) The legislative
rule is published. referencebureau shall, in cooperation with th_e Iegls_,latlve cou_ncn

(2) ExTension. (a) At therequest of an agende joint com  Staff under s227.15 (7) prepare a manual informing agencies
mitteefor reviewof administrative rules magt any time prior to aboutthe form., sty]e and placement of rules in the code.
the expiration date of a rule promulgated under §li(a) extend ~ (2) Thelegislative reference bureau shall, upon request, fur
the effective period of themegency rule or part of the engemcy hish an agency with advice and assistance on the form and
rule for a period specified by the committee not to exceed 60 dafpgchanicof rule drafting.
Any number of extensions may be granted under this paragraph(3) An agency may request an advance commitment as to the
but the total period for all extensions may not exceed 120 daytile or numberingf a proposed rule by submitting a copy of the
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proposedule indicating the requested title amambering to the daysafter referral, or as soon thereafter as is possible if the legisla
legislativereference bureau prior to filing. As soon as possibtareis not in a floorperiod 40 days after referral, ltfiles shall be
afterthat, thelegislative reference bureau shall either approve tiacedonthe calendar of each house of the legislature according
requesbr inform the agency of any change necessary to presetwés rule governinghe placement of proposals on the calendar
uniformity in the code. A bill introduced under this subsection which is received in the
(4) Thelegislative reference bureau mayior to publication, 2ndhouse shall be referred, reported and placed on the calendar
edit the analysis of a proposed rule and atfyer material sub in the same manner as an original bill introduced under this sub
mitted for publication in the code and registaay refer to the fact section.
thatthose materials are on file or may eliminate them and any ref (i) Timely introduction of bills; effect. If both bills required
erenceto them in the codand register if they do not appreciablyunderthis subsection are defeated, or fail todmacted in any
addto an understanding of the rule. The legislative referenothermannerthe rule remains in fefct and the committee may
bureaushall submit the edited version of any materiathhte notsuspend it again. If either bill becomes,|tve rule is repealed

agencyfor its comments prior to publication. and may not be promulgated again unless a subsequent law specif
History: 1985 a. 1822005 a. 2492007 a. 20 ically authorizesuch action. This paragraph applies to bills that
o ] ] o are introduced on or afténe day specified under $3.02 (1)for
227.26 Legislative review after promulgation; joint the legislature to convene and before February 1 of an even-

committee for review of administrative  rules. (1) DEFINI-  numberedyear
TION. In this section, “rule” means all or any parteofule which iy | ateintroduction of bills; effect. If the bills required under
hastaken efect as provided under 2827.22 (2) . par.(f) areintroduced on or after February 1 of an even-numbered
(2) REVIEw OF RULESBY COMMITTEE. (&) Purpose. The joint yearand before the next regular session of the legislature com
committeefor review of administrative rules shall promtzmdae_ mencesas provided under 43.02 (2) or if the bills cannobe
quateand proper rules, statements of general policy and- int@{iroducedduring this time period under the joint rules of the leg
pretationsof statutesy agencies and an understanding upon th§ature unless either house adversely disposes of eithetHsill,
part ofthepublic respecting the rules, statements and interprefgymmitteeshall introduce the bills on the first day of the next reg
tions. ular session othe legislature. If the committee is required to
(b) Requirement for promulgation. If the committee deter introducethe bills on the first day of the next regular session, the
minesthat a statement gfolicy or an interpretation of a statuterule to which the bills pertain remains suspendg&dept as pro
meetsthe definition of a rule, it may direct the agency to premuVidedin par (i). If either house adversely disposes of either bill,
gate the statement or interpretation as an geney rule undes. the rule remains in ééct and the committee may not suspend it
227.24(1) (a)within 30 days after the committeeaction. again. In this paragraph, “adversely disposes of” has the meaning
(c) Public hearings. The committeshall hold a public hearing givenunder s227.19 (5) (g)
to investigate any complaint with respect to a ifileconsiders (k) Biennial report. The committee shalubmit a biennial
the complaint meritorious and worthy of attention. reportof its activities tahe chief clerk of each house of the legisla
(d) Temporary suspension of rules. The committee may sus ture, for distribution to the legislature underd8.172 (2) and to
pendany rule by a majority vote of a quorum of the committe¢he governor and include recommendations.
A rule may be suspended only on the basis of testimony in relationL) Emergency rules. If the committee suspends an egegrcy
to that rule received at a pubhearing and only for one or morerule under this section, the agency may not submrie legisla
of the reasons specified unde27.19 (4) (d) tureunder $227.19 (2)the substance d¢he emegency rule as a
(e) Notice. When the committee suspends a rule, it shall puproposedpermanent rule during the time the egeercy ruleis
lish a class 1 notice, under &85, of the suspension in thefiofal ~ suspended.
statenewspaper and give any other notice it considers appropriate(3) PuBLIC HEARINGS BY STATE AGENCIES. By a majority vote
(f) Introduction of bills. If any rule is suspended, the commitof & quorum of the committee, the committee may require any
teeshall, within 30 days after the suspension, raadttake exeeu agencyto hold a public hearing in respect to recommendations
tive action regarding thistroduction, in each house of the legislamade under sub(2) and to report its action to the committee
ture, of a hill to support the suspension. The committee shadfithin the time specified by the committee. The agency shall pub
introducethe bills within 5 working daysfter taking executive lish a class 1 notice, under @85, of the hearing in the fi€ial
actionin favor of introduction of the bills unless the bitiannot ~statenewspaper and give amyher notice which the committee

be introduced during this time period under the joint rules of téects. The hearing shall be conducted in accordance with s.
legislature. 227.18andshall be held not more than 60 days after receipt of

(g) Committee report required. No bill required by this subsec noticeof the requirement.

: : : : Tt History: 1985 a. 183s.1, 3, 50; 1987 a. 1862005 a. 249
tion may be considered by the legislature until the com be Rule suspension under sub. (2) (d) does not violate the separation of powers doc

mits a written report on the proposed bill. The report shall Bhe. Martinez vDILHR, 165 Ws. 2d 687478 N.W2d 582(1992).
printedas an appendix to the bills introduced under (far The A collective bagaining agreement between the regents and the teaching assistants
reportshall contain all of the foIIowing: associationis not subject to review by the committee. 59 ABgn. 200.
. . . In giving notice of public hearings held under sub. (2), the committee should con

1. An explar)atlo_n of théssue fegardlr}g the suspended rulg;rrently employ the various forms of notice available thatfitettie particular cir

andthe factual situation out of which the issue arose. cumstances62 Atty. Gen. 299.
i ; i n administrative rule is properly adopted and is wittinpower of the legisla

2. Argl,_lments_presented for and against the suspension acﬁh¢m delegate there is no mgter'i)afehyéncepbetween itand arl’aNo law inclut%ng

atthe public hearing held under pén). avalid rule can be revoked by a joint resolution of the legislasisich a resolution

3. A statement of the action takenthy committee regarding deprivesthe executive itpower to veto an act of the legislature. 63 Aign. 159.
Legislativecommittee review of administrative rules insébnsin. Bunn and Gal

therule. lagher. 1977 WLR 935,
4. A statement and analysis of the grounds upon which the
committeerelies for suspending the rule. 227.27 Construction of administrative rules. 1) In

(h) Legislative procedure. Upon the introduction of bills by construingrules, ss990.001 990.01 990.03 (1) (2) and (4),
the committee under this subsection, the presidifiger of each 990.04and990.06apply in the same manner in which they apply
houseof the legislature shall refer the bill introdudadhat house o statutes, except that £20.001and990.01do not apply if the
to the appropriate committee, to the calendar scheduling cemr@nstructionwould produce a result that is inconsistent whiti
teeor directly to the calendarf the committee to which a bill is manifestintent of the agency
referredmakes no report within 30 days after referral, the bill shall (2) The code shall be prima facie evidencealhcourts and
be considered reported without recommendation. No later thanpi@ceedingss provided by 889.01 but this does not preclude
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reference to qiin case of a discrepanaontrol over a rule filed (b) Criminal prosecutions;
with the !eglslaUVe reference bureautioe Se.Cretary of state, and (c) Proceedings or prosecutions for violations of county or
the certified copy of a rule shall also and in the same deggee municipalordinances;

primafacie evidence in all courts and proceedings. . . -
History: 1983 a. 5441985 a. 182s.22, 55 (2) (3); Stats. 1985 s. 227.22005 (d) Habeas corpus proceedings relating to criminal presecu

a.249 2007 a. 20 tion;

(e) Proceedings under&6.191 1981 stats., or 20.65 (2)
227.30 Review of administrative rules or guidelines. 106.5Q 106.52 303.07 (7)or 303.210r s5.227.52t0 227.580r
(1) The small business regulatorgview board may review the under ch102, 108 or 949 for review of decisions and orders of
rulesandguidelines of any agency to determine whether any afiministrativeagencies if the validity of theule involved was
thoserules or guidelines place an unnecessary burden on the afilly challenged in the proceeding before the agency in vihieh
ity of small businesses, as defined i1237.114 (1) to conduct orderor decision sought to be reviewed was made or entered.
their affairs. If the board determines that a rule or guideline places(f) Proceedings under 27.114 (6m)
anunnecessary burden on the ability of a small business to con

ductits affairs, the board shall submit a report and recommendah@) In "’!”Yiu.dida' proceeding othgr than one set out abpve, in
tions regarding the rule or guidelirte the joint committee for which the invalidity of a rule is material to the cause of action

review of administrative rules and to the agency any d_efense ther_eto, the assertion of S.UCh. i_nvalidit)_/ sha_ile_be
(2) Whenreviewing the report, the joint committee for revie forth in the pleading of the party so maintaining the invalidity of

of administrative rules shall consider all of the following: V%?gﬂ;ﬂ%?etgﬁ;ﬁr%tehﬁg 'gg d'al';lse gf?étrytﬁg ng\ﬁéténg&:%g:xghdlty

() The continued need for the rule or guideline. in which the party sets forth such invalidiapply to the court in

(b) The nature of the complaints and comments recdived  which such proceedings are had for an order suspending the trial
the public regarding the rule or guideline. of said proceeding until after a determination of the validity of said

(c) The complexity of the rule or guideline. rule in an action for declaratory judgment under gphereof.

(d) The extent to which the rule guideline overlaps, dupli (a) Upon the hearing of such application if twrt is satisfied
cates,or conflicts with federal regulations, other state rules, thatthe validity of such rule is material to the issues of the case,
local ordinances. anorder shall be entered staying the trial of said proceeding until

(e) The length of time since the rule or guidelas been eval therendition of a final declaratory judgment in proceedings to be
uated. institutedforthwith by the party asserting the invalidity @ich

(f) The degree to which technologconomic conditions, or rule. If thg court shall find that the asserted invalidity of a ryle is
otherfactors have changed in the subject aréscefd by theule  not r_nat_erlal to the case, an order shall be entered denying the
or guideline since the rule or guideline was promulgated. ~ applicationfor stay

(3) The joint committee for reviewof administrative rules  (b) Upon the entry of a finarder in said declaratory judgment
may refer the report regarding the rule or guideline tgttesiding  action, it shall be the dutpf the party who asserts the invalidity
officer of each house of the legislature for referral to a committeé the rule to formally advise the court of the outcome of the
unders.227.19 (2)or may review the rule or guideline as providedeclaratoryjudgment action so brought as ordered by the court.

unders.227.26 After the final disposition of the declaratory judgment action the
History: 2003 a. 1452005 a. 249 courtshall be bound by and apply the judgment so entered in the
trial of the proceeding in which the invalidity of the rule is
asserted.
SUBCHAPTERIII

(c) Failure to set forth invalidity of a rule in a pleading or to

commencea declaratory judgment proceeding within a reason

ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW  abletime pursuant to such ordef the court or to prosecute such

CrossReference: See also cHNR 2, Wis. adm. code. declaratoryjudgment action without undwgelay shall preclude

suchparty from asserting or maintaining such rule is invalid.

227.40 Declaratory judgment proceedings. (1) Except (4) (a) In any proceeding pursuant to this section for judicial
asprovided insub.(2), the exclusive means of judicial review ofreview of a rule, the court shall declare the rule invalid if it finds
the validity of a rule shall be an action for declaratory judgmefiat it violates constitutional provisions or exceeds stautory

asto the Va||d|ty of such rulbrough.t In the circuit court for Dane authorityof the agency or was promu|gated without Comp"ance
County. The oficer, board, commission or other agency whosgith statutory rule-making procedures.

rule is involved shall behe party defendant. The summons in (b) Notwithstandin : : ;
; X ; g s227.54 in any proceeding under this
such action shall be served as provided i804.11 (3) and by sectionfor judicial review of a rule, a court may not restrain,

ggg\r/]i;rwﬁe?g%%?n;%gg éﬁc():ferrncc))rr éotﬁgﬁ ‘:’)erg%tggo?: (()::et:)k aorl:;hn? Hjloin or_suspend enfc_)rcement of the ruIe_ during the course of the
berof such agencyThe court shall render a declaratory judgme ocee_dlng.)n the basis of the _alleged failure of the agency pro

in such action only when it appears from the complaint and tﬁgjlgatlngthe rule t(? comply W'th 5227'1_14 .
supportingevidence that theule or its threatened application (€) Notwithstanding paga), if a court finds that an agency did
interfereswith or impairs, or threatens to interfere with or impainotadequately comply with 827.114 the court may not declare
thelegal rights and privileges of the plaifitifA declaratory judg theruleinvalid on that basis but shall order the agency to comply
ment may be rendered whether or not the pldirtias first with that section and to propose any amendments to the rule that
requestedhe agency to pass uptire validity of the rule in ques arenecessary within a time specified by the countless the leg

tion. islature acts under s227.26 (2)to suspend the rule, thele
(2) The validity of a rule may be determined in any of the foremainsin effect while the agency complies with the order
lowing judicial proceedings when material therein: (5) The joint committee for reviewof administrative rules

(a) Any civil proceeding by the state or anficér or agency Shallbe served with aopy of the petition in any action under this
thereofto enforce a statute or to recover thereymutewided such sectionand, with the approval of the joint committee on legislative
proceedings not based upon a matter as to which the opposi@gganizationshall be made a party and be entitled to be heard.
partyis accorded an administrative review or a judicial review by History: 59%‘1'9% Ordeer e, 82558158737552%%755&%;%ti?SAfyééggsl S
otherprovisions of thestatutes and such opposing party has fa”eiv 87a. 4035.256 1989 a. 311991 a. 3161995 a. 271999 a. 822003 a. 1452005
to exercise such right to review so accorded; a.249
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The plaintiff could not bring a declaratory judgment action under sub. (1) since it (a) A substantial interest of the persisniniured in fact or
could contest the validity of a rule in an action brought against the dlainder sub

(2). Phillips Plastics Corp. DNR.98 Wis. 2d 524297 N.W2d 69(Ct. App. 1980). threateneawith injury by agency action or inaction;
Pleadingrequirements for challenging administrative rules are established. The (b) There is no evidence of legislative intent that the interest
recordfor judicial review and the scope of judicial review are discussdlierty  js not to be protected,;
Homes,Inc. v. DILHR, 136 Ws. 2d 368401 N.W2d 805(1987). o ! . . .
A failure tocomply with this section prevented the trial court from acquiring-juris  (C) The injury to the person requesting a hearing ferifit in
diction. Harris v Reivitz,142 Ws. 2d 82417 N.W2d 50(Ct. App. 1987). kind or degree from injury to the general public caused by the
Undersub. (5), the plaintifmust serve JCRAR within 60 days of filing, pursuant i i on:
to s. 893.02. (Ri)chardg Young,150 Wis. 2d 549441 N.w2d 7}4/12(1989)9 P agenCyaCthn or inaction; and

In a conflict between a statute and a rule, the statute controls. DeB#¢R )72 (d) There is a dispute of material fact.
Wis. 2d 382 493 N.W2d 234(Ct. App. 1992). ) Any denial of a request for leearing shall be in writing,

2
This section encompasses policies or other statements, standards, or order: é . . .
meetthe definitionof a rule under s. 227.01 (13) but have not been promulgatedsﬁﬁ “State the reasons for denial, andn order reviewable under

rulesunder s. 227.10. Heritage Credit Unio®ffice of Credit Unions, 2001 Wapp  this chapter If the agency does not enter an order disposing of the

B e e arn o 55 S o o ot oF i, e
the motion asserted that a departmentarfrections system was a rule, although if€duesshall be deemed denied as of the end of the 20—-day period.

was never promulgated as a rule, and therefore, the “rule” was indalithson v (3) Thissection does not apply to rule-making proceedings or

Berge,2003 WI App 51260 Wis. 2d 758659 N.W2d 418 02—-0911 : : : f ;
Although administrative agencies do not have the power to declare statutes un&ﬁheanngsor to actions where hearings the discretion of the

stitutional,and the lack of authority has been a basis for not applying the exhaus@@encyare expressly authorized by law

exhaustiorof administrative remedies doctrine, if the agency has the authority-to pro ; i ; ;
vide the relief requestedithout invalidating the rule, a constitutional basis for a (4) This section does not apply if a hea”ng on the matter was

claim does not in itself support @ception to the rule. MetzVeterinary Examining conductecas a part of a hearing undef93.43

B e o g s (5) Exceptas providedinder 5269.27 (1) this secton coes
The standard of reviewf administrative rules in Wconsin. Zabrowski. 1982 not apply to any par_t of the. process for approving a feasibility

WLR 691. report,plan of operation or license under suldthof ch. 28%r

$.291.23 291.25 291.290r 291.3], any decision by the depart

227.41 Declaratory rulings. (1) Any agency mayon peti mentof natural resources relating to the environmental impact of

tion by any interested person, issue a declaratory ruliitly aproposed action under c289or 291 or ss292.31and292.35

respecto the applicability to any person, property or state of faats any partof the process of negotiation and arbitration under s.

of any rule or statutenforced by it. Full opportunity for hearing289.33

shall be dbrded to interested parties. A declaratory ruling shall (6) This section does not apply to a decision issued or a hear

bind the agency and all parties to the proceedimgthe statement ing conducted under £91.87

of facts alleged, unless it is altered or set aside by a court. A rulingistory: 1975 c. 4141977 c. 418Stats. 1977 s. 227.064979 c. 2211981 c.

shall be subject to review in the circuit court in the manner pr874 1983 a. 2981985 a. 183.28; Stats. 1985 s. 227.42995 a. 227

vided for the review of administrative decisions. A person who satisfies thi? conditions under sub. (1) is entitled to a hearing whether
o) Petiti for decl l hall f he-fol or not that person has any “other right provided bylaMlilwaukee Metropolitan
(2) Petitionsfor declaratory rulings shall conform to the-fol sewerageistrict v. DNR, 126 Wis. 2d 63375 N.W2d 649(1985).

Iowmg requirements: Theright to a contestedase hearing under sub. (1) is discussed. Metropolitan

(a) The petition shall be in writing and its caption shall incIud‘ér\‘f\}fggggg“?gg?;ﬁigggfrp“ Wisconsin Racing Board 57 Ws. 2d 678460

thename of the agency andederence to the nature of the petition. Sub.(1) does not grant the right to a contested case hearing regarding the need for
(b) The petition shall contain a reference to the rule or stat nvironmental impact statement. North Lakanagement District\DNR, 182

. : S : iS. 2d 500513 N.w2d 703(Ct. App. 1994).
with respect to which the declaratory rulingegjuested, a concise Sub.(1) (d) provides authority for agenciesdevelop appropriate summary-dis

statemenbf facts describing the situation as to whichdbelara  positionprocedures if there are no disputes of material fact. Balsgonsin Per

tory ruling is requested, the reasons for the requested ruling, a?we'commiSSiO”?B Ws. 2d 739589 N.W2d 418(Ct. App. 1998)98-1432
- henan ALJs decision did not provide notice thfe 30—day time period under
the names and addresses of persons other than the pe’t|ﬁ0n%r227.53 (1)a) 2. for petitioning for judicial review in a contested case, the 6-month

any,upon whom it is sought to make the declaratory ruling-bindefaultlimitation adopted undetedrich v. Board of Regents, 2001 WI App. 228,
ing. applied. Habermehl Electric, Inc.\DOT, 2003 WI App 39260 Wis. 2d 466659
» ) .. N.W.2d 463 02-1573
(©) .The petition shall beigned by.one Or more persons, With  MilwaukeeMetropolitan Sewerage District PNR: Expanding the scope of state
eachsignets address set forthpposite the signi&s name, and agencyactions covered by contested case hearings. 1986 WLR 963.
shallbe verified by at least one of the signers. If a person signs on

behalfof a corporation, limited liability company or association227.43 Division of hearings and appeals. (1) The

thatfact also shall be indicated opposite that pessname. administratorof the division of hearings and appeals in the depart
(3) The petition shall be filedvith the administrative head of mentof administration shall:
the agency or with a member of the agesqgyolicy board. (a) Serve as the appointing authority of all hearing examiners

(4) Within a reasonable time after receipt of a petition puunders.230.06
suga_ntto this section, an agency shall e_lther deny the petltlon_ln (b) Assign a hearing examiner to preside over any hearing of
writing or schedule the matter for hearing. If the agency deniggontested case which is required to be condumyetie depart

the petition, itshall promptly notify the person who filed the petimentof natural resources and which is not conducted by the secre
tion of its decision, including a brief statement of the reasofgy of natural resources.

therefor. (bg) Assign a hearing examiner to preside over any hearing or

History: 1985 a. 183.27; Stats. 1985 s. 227.41991 a. 3161993 a. 12. -
Resjudicata does not apply to administratagency proceedings, but this sectionreVIeW under ss84.30 (18) 84.305 84.31 (6) (a)85.013 (1)

requiresinternal consistency within a proceeding by binding the agency within th85-073(3), 86.16 (5) 86.195 (9) (bv)86-32 (1) 101.935 (2) (h)

g?r%enfglsrig ric;i (I)té% \C/)uvgn nggljgégggy l\rlu\lll\?Z% 3%%?rc<i OL Regfgrgf)sconsm Personnel 101.951(7) (a)and(b), 114.134 (4) (b)114.135 (9)114.20 (19)
This section does riot provide a méthod for reviewpgf a deteimination already m;&5'05(4) (b)’ 194.145 (L)194'46 218.014 (7) (d)and(12) (b)

by the agencybut only a method for requesting an agency to make a determinatignl.8.0116(2), (4), (7) (a) (8) (a)and(10),218.0131 (3)218.11 (7)

Thereforethis sectiorcould not be used by prisoners to challenge the department(q) and(b), 218.22 (4) (apnd(b), 218.32 (4) (apnd(b), 218.41

ions’ dismissal dhei laint under the i lai i

Aol Laaner 08 F U A0, G 218 8L (5) (Apnd(b), 341,09 (2m) (d)342 26 343.69and

227.42 Right to hearing. (1) In addition to any other right  (br) Assign a hearingxaminer to preside over any hearing of

provided by law any person filing a written request with aracontested case which is required to be conduntatie depart

agencyfor hearing shall have the right to a hearing which shall lmeentof transportation and which is not conducted by the secretary

treatedas a contested case if: of transportation.
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(bu) Assign a hearing examiner to preside over any hearing of(e) The administrator of thdivision of hearings and appeals
acontested case that is required to be conducted by the departrmayt set the fees to be clgad for any services contracted for
of health services and that is not conducted by the secretaryioflersub.(1m).
healthservices. (4) (a) The department of natural resources shall pay all costs

(by) Assign a hearing examiner to preside over any hearingabfthe services of a hearing examiner assigned to the department
acontested case that is required to be conducted by the departmiegier sub(1) (b), according to the fees set under g@h.(a)
of children and families under of8 or subchlll of ch. 49and that (b) The department of transportation shall pay all costs of the
is not conducted by the secretary of children and families.  servicesof a hearing examiner assignedder sub(1) (bg) or

(c) Supervise hearing examiners in the conduct of the heargpignedo the department under su) (br), according to the
andthe rendering of a decision, if a decision is required. feesset under sul{3) (b).

(d) Promulgate rules relating to the exercise of the administra (¢) The department of health services shall pay all costs of the
tor's and the divisiors powers and duties under this section. servicesof a hearing examingrincluding support services,

(1g) Theadministrator of thelivision of hearings and appeals2Ssignedinder sub(1) (bu) according to the fees set under sub.
shallestablish a system for assigning hearing examiners to presie#Cc)-
overany hearinginder this section. The system shall ensure, to (d) The department of children and families shall pay all costs
the extent practicable, that hearing examiners are assigned to @ifthe services of a hearing examiriacluding support services,
ferentsubjects on a rotating basis. The system may include @igsignedinder sub(1) (by), according to the fees set under sub.
establishmenbf pools of examiners responsible for certain-sutf3) (d).
jects. (e) The agencyontracting out for contested case hearing ser
(Im) Uponthe request of an agency that is not prohibited frosicesunder sub¢1m) shall pay all costs of the services of a hearing
contractingwith a 3rd party for contested case hearing servicekaminer,including support services, assigned under &),
the administrator of the division of hearings and appealhén accordingto the fees set under syB) (e)

departmenbf administration may contract with the agency te prq History: 1977 c. 4181981 c. 205.2202 (1) (b) 1983 a. 271985 a. 183s.16
- - ; ; 18 20, 31; Stats. 1985 s. 227.48993 a. 161995 a. 3701997 a. 327; 1999 a.
vide the contested case hearing services and may assign a he%”r ﬁgf% 186 2003a. 118, 2005 a. 4652007 a. 2655.2998t0 3001, 9121 (6) (a)

examinerto preside over any hearing performed under swtma  CrossReference: See als¢iA, Wis. adm. code.
tract.

(2) (a) The department of natural resources shall notify t1#27.44 Contested cases; notice; parties; hearing;
division of hearings and appeals of every pending hearing necords. (1) In a contested case, all parties shall fierdéd an
which the administrator of the division is requirechisign a hear opportunityfor hearing after reasonable notidexcept in the case
ing examiner under sulfl) (b) after the department of naturalof an emegency reasonable notice shall consist of mailiagice
resourcess notified that a hearing on the matter is required. to known interested parties at least 10 days prior to the hearing.

(b) The department of transportation shall notify the division (2) The notice shall include:
of hearings and appeals of every pending hearing to which the(a) A statement of théme, place, and nature of the hearing,
administratorof the division is required to assign a hearingncludingwhether the case is a class 1, 2 or 3 proceeding.
examinerunder sul(1) (br) after the department of transportation (b) A statement of the legal authority and jurisdiction under
is notified that a hearing on the matter is required. which the hearing is to be held, and, in the case of a clpss 2

(c) The department of healffervices shall notify the division ceeding,a reference to the particular statugesl rules involved.
of hearings and appeals of every pending hearing to which thec) A short and plain statement of the matters asserted. If the
administratorof the division is required to assign a hearingnatterscannot be stated with specificity at the time the nasice

examinerunder sub(1) (bu) after the department of health-serseryed,the notice may be limited to a statement of the issues
vicesis notified that a hearing on the matter is required. involved.

_(d) The department of children and families shall nafify (q) If the subject of the hearing is a decision of the department
division of hearings and appeals of every pending hearing d@natural resources or the department of transportation, the name
which the administrator of the division is requirecasign a hear andtitle of the person who will conduct the hearing.
ing examiner under sull) (by) after the department of children = 5m) Any person whose substantial interest may bected
andfamilies is notified that a hearing on the matter is reqwredby the decision following the hearing shall, upon fegsons

(3) (8) The administrator of the division of hearings angequestpe admitted as a party
appealsmay set the fees to lohaged for any services rendered 3) Opportunityshall be dbrded all parties to preseevi-
to the department of natural resources by a hearing exam'ﬂ@[%ceand to rebut or &r countervailing evidence.
underthis section. The fee shall cover the total cost obéneices (4) (a) In any actiorto be set for hearing, the agency or hear
lessany costs covered by the appropriation und20505 (4) () g examiner may direct the parties to appear before it for a eonfer
(b) The administrator of the division bkarings and appealsenceto consider:
may set the fees to behaged for any services rendered to the 1. The clarification of issues
departmenbf transportation by a hearing examiner under this sec 5 The necessity or desirability of amendments to the plead
tion. The fee shall cover the totadst of the services less any costs  “* Yy y p
coveredby the appropriation under20.505 (4) (f) Ings. o o o
(c) The administrator of the division of hearings and appeals 3 Tﬂ.e ﬁos.i'b'"ty.gf obtaining admlssuf)ns of fact and of docu
may set the fees to behaged for any services rendered to th&nentswhich will avoid unnecessary proof.
department of healtkervices by a hearing examiner under this 4. The limitation of the number of witnesses.

sectionin a manner consistent withfederally approved alloea 5. Such other matters as may aid in the dispositioth@f
tion methodology The fees shall cover the total cost of the seaction.
vices. (b) The agency or hearing examiner presiding at a conference

(d) The administrator of the division bkarings and appealsunderthis subsectioshall make a memorandum for the record
may set the fees to behaged for any services rendered to thevhich summarizes the action taken at the conference, the amend
departmendf children and families by laearing examiner under mentsallowed to the pleadings and the agreemsrade by the
this section in a manner consistent with a federally approvedrtiesas toany of the matters considered, and which limits the
allocationmethodology The fees shall cover the total costie  issuedor hearing to those not disposed ofdmmissions or agree
services. mentsof the parties. Such memorandum shall control the subse
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quent course ahe action, unless modified at the hearing te prerinciples of relevangymateriality and probative force shall gov
ventmanifest injustice. ernthe proof of all questions d&ct. Objections to evidentiary

(5) Unlessprecluded by lawinformal disposition maye offersand ofers of proof of evidence not admittethy be made
madeof any contested case by stipulation, agreed settlenent, andshall be noted in the record.
sentorder or default. In any proceediilgwhich a hearing is  (2) All evidence, including records and documents in the pos
requiredby law if there is no suchearing, the agency or hearingsessiorof theagency or hearing examiner of which the agency or
examinershall record in writing the reason why no such hearirfgearingexaminer desires to avail himself or hersgll be duly
was held, and shall make copies available to interested persanféeredand made a part of the record in the case. Every party shall

(6) The record in a contested case shall include: be afforded adequate opportunity to rebut deotountervailing

(a) All applications, pleadingsotions, intermediate rulings €vidence. ) ) o )
andexhibits and appendices thereto. (3) An agency or hearing examiner may takeial notice of

(b) Evidence received or considered, stipulations and adnfgy generally recognized fact or any established technical or
sions. scientificfact; but parties shall be notified either before or during
() A statement of mattersfisfally noticed the hearing or by full reference in preliminary reports or cther

i y e _wise,of the facts so noticed, and they shall lferd&d an opportu

(d) Questions and fd#rs of proof, objections, and rullngsnity to contest the validity of the fidial notice.
thereon. o o . (4) An agency or hearing examiner shall takiicizl notice of

(e) Any proposed findings or decisions and exceptions. gl rules which have begsublished in the W8consin administra

(f) Any decision, opinioror report by the agency or hearingive code or register
examiner. (5) Documentaryevidencemay be received in the form of

(7) All staf memorandaand stdf data, not admitted as evi copiesor excerpts, if the original is not readily available. Upon
dencein a contested case, which are submitted to the heariegjuestparties shall be given an opportunity to compare the copy
examineror officials of the agency in connectiavith their con  with the original.
siderationof the case, are not part of théi@él record but shall (6) A party may conduct cross—examinatioreasonably
bemade a part of the file and shall be served on all patieg. requiredfor a full and true disclosure of the facts.
party may within 10 days of service of such memoranda or data, (6m) A party’s attorney of record may issue a subpoena to
submitcomments thereon to the examiner dicals and such compelthe attendance of a witness or fiieduction of evidence.
commentsshallalso be served on all parties and placed in the fil&. subpoena issued by an attorney must be in substantially the

(8) A stenographic, electronic or other record of oral proceesimeform as provided in 805.07 (4)and must be served the
ings shall be made in amglass 2 or class 3 proceeding and in anyannerprovided in s805.07 (5) The attorney shall, at thiene
classl proceeding when requested by a palEsich agency may of issuance, send a copy of the subpoena to the appeal tribunal or
establishrules relating to the transcription of the record into & wribtherrepresentative ahe department responsible for conducting
tentranscript and the providing of free copies of the writtentrathe proceeding.
script. Rules may require a purpose for transcription which is (7) In any class 2 proceeding, each party shall have the right,
deemedy the agencyo be reasonable, such as appeal, and if tipsior to the date set for hearirtg,take and preserve evidence as
testis met to the satisfaction tife agencythe record shall be tran providedin ch.804. Upon motion bya party or by the person from
scribed at the agencyg’ expensegexcept that in preparing thewhomdiscovery is sought iany class 2 proceeding, and for good
recordfor judicial review of adecision that was made in an appealauseshown, the hearing examiner magke any order in accoerd
under s. 227.47 (2)or in an arbitration proceeding undgr ancewith s.804.01which justice requires to protect a party or-per
101.143(6s)or 230.44 (4) (bm}he record shalbe transcribed at sonfrom annoyance, embarrassment, oppression, or undue bur
the expense of the party petitioning for judicial revieRules may denor expense. In any class 1 or class 3 proceeding, an agency
requireashowing of impecuniousness or financial need as a bagiay by rule permit the taking and preservation of evidence, but
for providing a free copy of the transcriptherwise a reasonablein every suctproceeding the taking and preservation of evidence
compensatorfee may be chged. If any agency does not pro shallbe permitted with respect to a witness:
mulgatesuch rules, then it must transcribe teord and provide  (a) Who is beyond reach of the subpoena of the agertuyasr
free copies of written transcripts upon request. In any event, g examiner;

agencyshall not refuse to provide a written transcript if the person b) Who is about to go out of the state, not intending to return
making the request pays a reasonable compensatory fee for;ihg1e for the hearing;

trz;nscrlptlonanq fofr the COpy-fTh'ﬁ' subse_é:tlgnbd?es not apply (c) Who isso sick, infirm or aged as to make it probable that
wherea transcript fee is specifically provided by law the witness will not be able to attend the hearing; or

derg?:)e;]rée;]azﬁtt:?é l(:f)j%is;lyofng:iiedde;usmh1all be solely the evi (d) Who is a member of the legislature, if any committee of the

History: 1975 c. 4141977 c. 26418 1985 a. 185,32, 52, 55 (1) Stats. 1985 Sameor the house of which the witness is a member is in session,

$.227.44;1993 a. 161997 a. 2372003 a. 33118 providedthe witness waives his or her privilege.
Cross Refeence: See also HA 1, \§. adm. code. History: 1975 c. 94.3; 1975 c. 414s.9, 10, 12; Stats. 1975 s. 227.08977 c.
It was notan abuse of discretion for a hearing examiner to not use an interpre2at7, 418 447, 1979 c. 162208 1985 a. 183.33; Stats. 1985 s. 227.45989 a. 139
Kropiwka v DILHR, 87 Wis. 2d 709275 N.W2d 881(1979). 1991a. 2692007 a. 1

Proceduraldue process is violated when the scope of the hearing exceeds thd there is evidence that a rggeomulgated by an administrative agency is founded
statedin a notice. The parties have a right tcaprised of the issues to insure theon a particular source, it is reasonable to resort to the source to interpret the rule, but
right to be heard. Bracegirdle Board of Nursing159 Ws. 2d 402464 N.W2d 111 it is the course of reliance on the source in the uniform administrative interpretation

(Ct. App. 1990). of the rule that gives the interpretation validity and not the source i&Selployers
A reprimand may be imposedly after afording an opportunity for a hearing as Mutual Liability Insurance Cov. DILHR, 62 Ws. 2d 327214 N.W2d 587(1974).
providedfor in a class 2 contested case. 67 A&gn. 188. This section requires very relaxed rules of evidence. A similar relaxation of the
Administrative Review of DNR Decisions. Boldt. is¥Law July 1993. statutoryrules of evidence is required as to documents. Sub. (5) does not require cer

tified copies of medical recordfutherford vLabor & Industry Review Commis

. . . sion, 2008 WI App 66, 14/ 2d 752 N.w2d 897 06-3110
227.45 Evidence and official notice. In contested cases: RS, — —

(1) Exceptas provided in s901.05 an agency or hearing 227.46 Hearing examiners; examination of evidence
examinershall not be bound by common law or statutory rules by agency . (1) Except as provided under 227.43 (1) an
evidence. The agency or hearing examiner shall admit all-tesagencymay designatan oficial of the agency or an employee on
mony having reasonable probative value, but shall exclude imnies staf or borrowed from another agency under26.901 or
terial, irrelevant or unduly repetitious testimoayevidence that 230.047as a hearing examiner to preside over any contested case.
is inadmissible under 801.05 The agency or hearing examineiSubjectto rules of the agencgxaminers presiding at hearings
shallgive efect to the rules of privilege recognized by laBasic may:
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(@) Administer oaths andfafnations. is served upon the parties andapportunity is dbrded to each
(b) Issue subpoenas authorized by law and enforce subpoeitldy adversely décted to file objections and present briefs or
unders.885.12 oral agument to the dicials who are to render the decision.

Exceptas provided in 227.47 (2) the proposed decisiahall
ontaina statement of the reasons therefor and of each iskact of
r law necessary to the proposed decision, prepared by the hearing

(c) Rule on ders of proof and receive relevant evidence.
(d) Take depositions drave depositions taken when permitte

by law. , examiner or a person who has read the recbne:parties by writ
(e) Regulate the course of the hearing. ten stipulation may waive compliance with this subsection.
(f) Hold conferences for the settlement or simplification of the (5) In any class 2 proceeding, if thecision to file a complaint

issueshy consent of the parties. or otherwise commence a proceeding to imposanation or pen

(9) Dispose of procedural requests or similar matters.  alty is made by one or more of théicitls of the agencythe hear
(h) Make or recommend findings of fact, conclusions of laff!d €xaminer shall not be arfiofal of the agency and the proce
anddecisions to the extent permitted by law uredescribed in sul{2) shall be followed.

(i) Take othermction authorized by agency rule consistent with_(8) Thefunctions of persons presiding at a hearing or partici
this chapter _patlngt_lnI proposei ﬁr final decisions shall be )?eirbftl)rmedmtn
N . impartialmanner A hearing examiner or agencyfiofal may a
cor(fgstEe)gggfaﬁh?éﬁ\/ifzdcllgsssugrc?r) ggcszlsngp?rglC?e((ezd)"% avnv)(wer%n timetr? isf(_1|_ual_ify himdscfelf_tﬁr r;er?_elf.l n c:ja;_smz atn df%pr(_)tceed
e ni ' ,on the filingin good faith of a timely and didient afidavi
majority of the oficials of the agency who are tender the final ¢hoqonapias or other disqualification of a hearing examiner or

decisionare not present for the hearing, the hearing examiner plgicia) “the agency or hearing examiner shall determine the matter
siding at the hearing shall prepare a proposed decision, 'ndUdKQpart of the record and decision in the case

findings of fact, conclusions of laverder and opiniorin a form . X o
thatmay be adopted as the fimgcision in the case. The propose@% (7) (a) Nowithstanding any other provision of lathe hear

i i iding at a hearing may order such protective
decisionshall bea part of the record and shall be served by t J examiner presi g
agencyon all parties. Each party adverselfeafedby the pre easuress are necessary pootect the trade secrets of parties to

poseddecisionshall be given an opportunity to file objections téhe hearing.. o ., ) .
the proposed decision, briefly stating treasons and authorities, (b) In this subsection, “trade secret” ias meaning specified
for each objection, and tocare with respect to them before thdn $:134.90 (1) (c)

officials who areto participate in the decision. The agency may (8) If the hearing examiner assigned undet25.43 (1) (b)
direct whether such gument shall be written or oral. If anfendersthe final decision in a contested case and the decision is

agency’sdecisionvaries in any respect from the decision of thgubjectto judicial review under £27.52 the department of natu

hearingexaminerthe agency decision shall include an explanaral resources may petition for judicial reviewf the hearing
tion of the basis for each variance. examinerassigned under 827.43 (1) (bryenderghe final deci

(2m) In any hearing or review assigned to a hearing examirfdPn in & contested case and the decision is subject to judicial
unders. 227.43 (1) (bg)the hearing examiner presidingtae '€vViewunder s227.52 the department of transportation may peti
hearingshall prepare a proposed decision, including findings BN for judicial review

. S History: 1975 c. 945.3; 1975 c. 4141977 c. 1965.13L 1977 c. 277418 44T,
fact, conclusions of layorder and opinion, in a form that mBg  579: 3651983 a. 188,329 (2) 19853, 29 1985 a. 1855.33g 57 1985 a. 235

adoptedas the final decision in the case. The proposed decism#ts.1985 s. 227.46t987 a. 3651993 a. 162007 a. 1
shallbe a part of the record and shall be served by the division dfndersub. (4), the agency findings should reflect that a majofiofficials ren

; i [ i deringthe decision either heard the case or read the recasgongin Electric Power
hearingsand appeals in théepartment of administration on all " DNR. 93 Wis, 2d 222287 N-W2d 113 (1980),

parties. Each party adverselyfatted by the proposed decision an agencys decision not to accept a hearing examinerder on grounds that
shall be given an opportunity to file objections to fh®posed altered sanctions were justified by the “seriousness of the faetsinsuficient.
decisionwithin 15days, briefly stating the reasons and authoritiqgg‘z‘)?"- Chiropractic Examining Boardf57 Ws. 2d 187481 N.W2d 638(Ct. App.

for e_a(_:h ObJeCtlon’ a_n,d_mglre Wlth respect to them before th? Theagencynot the hearing examinés responsible for credibility determinations.
administratorof the division of hearings and appeals. The admiwnhenthe agency reverses the examitiee agency must state the basis for rejecting

istratorof the division of hearings and appeals may direct whetti findings a]p?hgive the reason Whydit tmade itf_ i“deptﬁ“d?fgt fi“??f%d:ﬁ“ia' of
f P ueprocess | e agency makes a determination without benefit o e examiners
suchamgument shall be written or oral. If the decision of th dings, conclusions, and impressions of the testimoHgkes VLIRC, 187 Wis.

administratorof the division of hearingand appeals varies in any2d 581, 523 N.w2d 155(Ct. App. 1994).

respech‘rom the decision of the hearing examirtbe decision of ‘An agencys alteration of a hearing examitefinding of facts without conferring
h dministrator ofthe division of hearinas and appeals Shanlth the hearing examiner violated sub. (2) and rendered the decision procedurally
the a g pp lefective. The alteredindings, implicitly addressing the issue of the subjectedi

includean explanation of the basis feach variance. The deci bility on a critical issue, logically related to the ultimaétermination and violated

i ini vici i Zi!pxﬂ) dueprocess. Epstein Benson, 2000 WI 19238 Ws. 2d 717618 N.W2d 224
sion of the administrator of the division of hea”ngs eals Under sub. (2), if the decisiarf the administrative agency varies in any respect

is a final decision of the agency subject to judicial review undgsm that of the ALJ, the agency is required to provide an explanation of the basis for

s.227.52 The department of transportation may petition for-judgachvariance, but there is no requirement that the agency indulge in the elaborate
cial review opinionprocedure of an appellate court. Sub. (2) provides for no opportunity to be
. . heardbefore the agency when a hearing examiner conducts the original hearing.

(3) With respect to contested cases except a hearing or revshparty has the opportunity to file objections to the proposed decision. The agency

assignedo a hearing examiner unde£87.43 (1) (bg)an agency may direct whether such gumentshall be written or oral. Daniels @hiropractic

b | . ticul b der: Examining Board, 2008 WI App 59, ___isv2d ___ 750 N.w2d 951 07-1072
may by rule or in a particular case may by order: Sub.(5) requires the use of a hearing examiner if an examii@agl member par

(a) Direct that the hearing examinerecision be the final ticipatesin rt1he defcisik?n tg commence aplro%eedling atlﬁainst at_lic%%sge, l(n}nDdoes
] . requiresuch use It a boara member Is involved only In the invesll L Gen.
decisionof the agency; e y gafio ity

(b) Except as provided in su2) or (4), direct that the record Discussionof circumstances under which hearing examiner has power to entertain

be certified to it without an intervening proposed decision; or motionto dismiss proceedings. 68 Attyen. 30. , _
. . A witness subpoenaed undeb. (1) must attend a continued or postponed hearing
(c) Direct that the procedure in si) befollowed, except that andremain in attendance until excused. 68 ABgn. 251.

in a class 1 proceeding both written and omgliarent may bém-
ited. 227.47 Decisions. (1) Except as provided isub.(2), every

(4) Notwithstanding any other provision of this section, in angroposedr final decision of an agency or hearing examiner fol
contestectase, if a majority of the fidials of the agency who are lowing a hearing and every final decision of an agency shatl be
to render the final decision have not heard the case or readwhiting accompanied by findings of fact and conclusions of law
record,the decision, if adverse to a party to the proceeding otfire findings of fact shall consist of a concise and separate state
thanthe agency itself, shall not be made until a proposed decisiorntof the ultimate conclusions upon each material issue of fact
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without recital of evidence. Every proposedioal decision shall goodfaith agument for an extension, modification, or reversal of
include a list of the names and addresses of all persons wdastinglaw.

appearedefore theagency in the proceeding who are consideredHistory: 2003 a. 18.

partiesfor purposes of review under227.53 The agency shall

by rule establish a procedure for determination of parties.  227.485 Costs to certain prevailing parties. (1) The leg

(2) Exceptas otherwise provided in this subsection, a prdslatureintends that hearing examiners and courts in this state,
posedor final decision of the employment relations commissiofiheninterpreting this section, be guided by federal casedaw
hearingexaminer or arbitrator concerniag appeal of the deci 0f November 20, 1985, interpreting substantially similar provi
sion of the director of the fite of state employment relationssionsunder the federal equal access to justice5adiSC 504
madeunder $230.09 (2) (ajpr (d) shall not be accompanied by (2) In this section:
findings of fact or conclusions of lawlf within 30 days after the  (a) “Hearing examiner” means the agency or hearing examiner
commissionissues a decision in such an appeal either party f"@énductingthe hearing.

a petition forjudicial review of the decision underZ27.53and b) “N fit tion” haghe meaning designated in

files a written notice with the commission that the party has fil g ())10 o&pro It corporation” ha ing desig ns.

sucha petition, thecommission shall issue written findings of fact™ 3(17). . . o o

andconclusions of law within 90 days after receipt of the notice, (¢) “Small business” means a businesgity, including its

The court shall stay the proceedings pending receipt of the firgffiliates, whichis independently owned and operated, and which

ings and conclusions. employs25 or fewer full-time employees or which has gross
History: 1975 c. 414.15; 1977 c. 4181979 c. 2081985 a. 183s.33r,57; Stats.  annualsales of less than $5,000,000.

1985s. 227.471993 . 16491, 2003 a. 3%s.2376 2377, 9160 (d) “Small nonprofit corporation” means a nonprofit corpora

Althoughits procedures are not subject to ch. 227, the finding of the City of Mi{. . .
waukeeBoard of Fire and Police Commissioners was fieft in failing to specify tion which employs fewer than 25 full-time employees.

what particular wrongful acts the fafers performed or why those acts constituted u " ; i o
conductunbecoming an &i€er under the circumstances, and in failing to make-sepa (e) State agency does not include the citizens Utlhty board.

ratefindings as to eacbfficer, because in making its determination the board is  (f) “Substantially justified” means having a reasonable basis

requiredto state specific findings of fact and conclusions of law in the manngr aw and fact

requiredof state agencies under this section. State ex refieddah v Board, 247 . . . o

W 77, overruled. Edmonds Board of Fire & Police Commr§6 Wis. 2d 337224 (3) In any contested case in which an individual, a smal non

N.W.2d575 profit corporation or a small business is the prevailing party and

. - - submits a motion for costs under this section, the hearing

227.48 Service of decision. (1) Every deg:lsmn when examinershall award the prevailingarty the costs incurred in

Ejnell_de,&gned _zla_nd f'fled' shall be Sﬁrved fortr;]wnh by p(jeysong nnectiorwith the contested case, unless the heagigmniner
elivery or mailing of a copy to each party to the proceedings fihds that the state agency which is the losing party was substan

to the partys attorney of record. . S 9= o o M
o . . . tially justified in taking its positioror that special circumstances
(2) Eachdecision shall include notice of any right of th&parexistthat would make the award unjust.

tiesto petition for rehearing and administrative or judicial review - - . . .

of adverse decisions, the time allowed for filing each petitimh __(4) In determining therevailing party in cases in which more
identification of the party to be named as respondent. No tin‘l%an one issue is contested, the examiner shall take into account
periodspecified under £27.49 (1Yor filing a petition forrehear ~ therelative importance of each issue. The examiner shall provide
ing, under s227.53 (1) (afor filing a petition for judicial review for partial awards of costs under this section based on determina
or under any other section permitting administrative review of #qns made under this subsection.

agency decision begins to run until the agency has complied with(5) If the hearing examiner awards costs under(@)bhe or

this subsection. sheshall determine the costs under this subseatizept as med
History: 1975 c. 94.3;1975 c. 414s.13,17; Stats. 1975 s. 22211981 c. 378 ified under sub(4). The decision on the merits tbfe case shall
1985a. 18255.33rm 57, Stas. 1985 s. 227.48. be placed in a proposed decision and submitted und22&g.7

Serviceof adecision is complete on the date of its mailing regardless of its recej i L .
by the addresseen re Proposed Incorporation of Pewaukéz\Ws. 2d 593241 8hd227.48 The prevailing party shall submit, within 30 days

N.W.2d 603 (1976). ‘ o ' afterservice of theproposed decision, to the hearing examiner and
e e e s "0 the state agency which s the losing pary an itemized applica
2d 420,605 N.W2d 260(Ct. App. 1999)99-0255 tion for fees and other expenses, including an itemized statement

from any attorney or expert witness representingppearing on
227.483 Costs upon frivolous claims. (1) If a hearing behalfof the partystating the actual time expended and the rate at
examinerfinds, at any time during the proceeding, that an admiwhich fees and other expenses were computed. The state agency
istrative hearing commenced or continued by a petitioner orvehich is the losing party has 15 working days from the date of
claimor defense used layparty is frivolous, the hearing examinereceipt of the applicatiorto respond in writing to the hearing
shallaward the successful party the costs and reasoatitaey examiner. The hearing examiner shall determine the amount of
feesthat are directly attributable to respondiogthe frivolous costsusing the criteria specified in&14.245 (5)and includean
petition, claim, or defense. orderfor payment of costs in the final decision.

(2) If the costs and fees awardeader sub(1) are awarded  (6) A final decision under sukb) is subject to judiciateview
against the party other than a public agetiuysecosts may be unders.227.52 If theindividual, small nonprofit corporation or
assessefllly against either the party or the attorney representiggnall business is the prevailing party in the proceeding for judicial
the party or may be assessed so that the party and the attorney gagbw, the court shall make the findings applicable under s.
pay a portion of the costs and fees. 814.245and, if appropriate, award costs related to that proceeding

(3) Tofind a petition fora hearing or a claim or defense to beinders.814.245 regardless of who petitions for judiciaview
frivolous under sub(1), the hearing examiner must findleast In addition, the court oreview may modify the order for payment

oneof the following: of costs in the final decision under s(b).

(a) That the petition, claim, or defense was commengss], (7) Anindividual is not eligible to recover costs under this sec
or continued in bad faith, solely for purposes of harassing or malon if the persors properly reported federal adjusted gross
ciously injuring another incomewas $150,000 or more in each of the 3 calendar years or

(b) That the party or the parsyattorney kneyor should have correspondingdiscal years immediately prior to the commence
known, that the petition, claim, or defense was without any rementof the case. This subsection applies whether the person files
sonablebasis in law or equity and could not be supported bytlae tax return individually or in combination with a spouse.
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(8) If a stateagency is ordered to pay costs under this secti@yspendinghe original determinatioshall have the same force
the costs shall be paid from the applicable appropriation undelsdeffect as an original decision, order or determination.
20,865(1) (a) (g) or (q) Stl—itisaog%/i5 19;27(:.4%‘8.3; 1975 c. 4141977 c. 1391979 c. 2081985 a. 183.33t,

H - ats.. S. 49,

(9) Eachstate agency that is ordered to pay COS_tS uthaker This section does not require service of a petition for rehearing within 20 days of
sectionor thatrecovers costs under sih0) shall submit a report service of the ordeonly filing. DOR v Hogan,198 Ws. 2d 792542 N.W.2d 148
annually,as soon ais practicable after June 30, to the chief cIer(Ct-iﬁppbflggi)tﬁ%—noéﬁehearm under sub. (1) is not accomplished upoaiks
of each house of the legislature, for distribution to the appfop”%é A petition is filed when itis physically deiivered o and received byalaant
standingcommittees under $3.172 (3) the numbemature and authority. Currier v Wisconsin Department of Revenue, 2006 WI AppZEB Wis.
amountsof the claims paid, thelaims involved in the contested2d 693 709 N.W2d 520 05-0292
case in which the costs were incurred, the costs recovered u

sub.(10) and anyother relevant information to aid the legislatur Fs0 Ex parte communications in contested cases. .
in evaluating the ééct of this section. 1) (a) In acontested case, no ex parte communication relative

(10) If the examiner finds that the motion undetb. (3) is to the meritsor a threat or &ér of reward shall be made, before

frivolous, the examiner may award the state agency all reasona%ﬂeec's'on is rendered, to the heari@miner or any otherfafial

costsin responding to the motion. brder to find a motion to be ©' i_mployee of Lh? agency who is involved in the decision—
frivolous, the examiner must find one or more of the foIIowing:ma Ing procgs_s, y: .
1. An official of the agency or any other public employee or

(@) The motion was submitted in bad faith, solely for PUPOSGRicial engaged in prosecution or advocacy in connection with

of hsra?;lng ortmallctlﬁusly InJEthltng the itate ager;]cy d h the matter under consideration or a factually related matter; or
(b) e party or the pariy'attorney knewor should have 2. A party to the proceeding, or any person who directly or

known, that the mlotlorwas without any reasonfable basis |fn IaVl‘ﬁdirectly would have a substantial interest in the proposed agency

or equity and coulaot be supported by a good faitiament for actionor an authorized representative or counsel

an extension, modification or reversal of existing law o .
History: 1985 a. 52Stats. 1985 s. 22705, 1985 a. 183s.335 57: 1985a. 332 (D) Paragrapla) 1.does not apply to an advisory $tahich

s.253 Stats. 1985 s. 227.488987 a. 1861997 a. 2779; 2003 a. 145 doesnot participate in the proceeding.

Thatthe state loses a case does not justify the automatic imposition of fees and i ; i
costs. An award depends upon whether the stapgisition had guable merit. (C) This subsection does not apply to an ex parte communica

Behnkev. DHSS,146 Ws. 2d 178430 N.W2d 600(Ct. App. 1988). tion which is authorized or required by statute.

Sub.(4) requires a party who prevails in an agesgroposed decision to seek i i i
costswithin 30 days of the proposed decision, thereby permitting the heari (d) This subsection doemt apply to an ex parte communica

examinerto make appropriate findings on entitement to, and amount of, costs to&%n by an oficial or employee of an agency which is conducting
awarded. Any disputes regarding that decision can then be resolved, along witteiigdass 1 proceedlng.
merits of the underlying mattein one final decision. Gordon ®tate Medical

ExaminingBoard,225 Ws. 2d 552593 N.W2d 481(Ct. App. 1999)98-2144 (e) This subsection does not apphatty communication made
to an agency in response to a reqbgghe agency for information

227.49 Petitions for rehearing in contested cases. requiredin the ordinary course of its regulatory functionsrblg

(1) A petition for rehearing shall not be a prerequisite for appe{ithe agency . o

or review Any person aggrieved by a final order majthin 20 (2) A hearing examiner or other agencyigél or employee

daysatfter service of the orddile a written petition for rehearing involvedin the decision-making process who receaegx parte
which shall specify in detail the grounds for the relief sought a@mmunicatiorin violation of sub(1) shall place on the record
supportingauthorities. An agency may order a rehearing on i the pending matter the communication, if written, a memoran
own motion within 20 daysfter service of a final ordefThis sub ~ dumstating the substance of the communication, if oral, alt writ
sectiondoes not apply to 47.025 (3) (e)No agency is required tenresponses to theommunication and a memorandum ste_lting
to conduct more than one rehearing based on a petition for reh&ag substance ddil oral responses made, and also shall advise all
ing filed under this subsection in any contested case. partiesthatthe material has been placed on the record; however

(2) The filing of a petition for rehearing shall not suspend @y Writing or memorandum which would not be admissibte
delaythe efective date of the ordeand the order shall takefexgt ~ the recordif presented at the hearing shall not be placed in the
onthe date fixed by the agency and shall continuefacefinless record,butnotice of the substance or nature of the communication
the petition is granted or until the order is superseded, modifieghallbe given to all parties. Any partiesiring to rebut the com
or set aside as provided by law municationshall be allowed to do so, if the party requests the

(3) Rehearing will be granted only on the basis of: opportunityfor rebuttal within 10 days after notice of themmu

(a) Some material error of law nication. The hearing examiner or agencyi@él or employee

. may, if deeming it necessary to eliminate thieef of an ex parte

(b) Some material error of fact. communicationreceived, withdraw fromthe proceeding, in

(c) The discovery of new evidence fitiently strong to which case a successor shall be assigned.
reverseor modify the orderand whichcould not have been pre  History: 1975 c. 94.3; 1975 c. 4141977 c. 4181985 a. 182.33¢ Stats. 1985

viously discovered by due diligence. $.227.50. _ _ . o
Thefailure to notifythe parties of the receipt of an ex parte communication was

_ (4) Copiesof petitions for rehearing shall be served on all pafarmieserror Seebach\PSC97 Wis. 2d 712295 N.W2d 753(Ct. App. 1980).
tiesof record. Parties may file replies to the petition.

(5) Theagency may order a rehearing or enter an order w27.51 Licenses. (1) When the grant, denial or renewal of
referenceo the petition without a hearingnd shall dispose of the alicense is required to be preceded by nadicé opportunity for
petition within 30 days after it is filed. If the agency does not entegaring,the provisions ofhis chapter concerning contested cases
an order disposing of the petition within tB8—-day period, the apply.
petition shall be deemed to have been denied as of the expiratior{2) Whena licensee has made timelpd suficient applica
of the 30—-day period. tion for the renewal of a license or a new license with reference to

(6) Upongranting a rehearing, the agency shall sefrthtter any activity of a continuing nature, the existing license does not
for further proceedings as soon as practicable. Proceedings ugxpire until the application has been finally acted upon by the
rehearingshall conform as nearly may be to the proceedings in agency,and, if the application idenied or the terms of the new
original hearing except as the agency may otherwise direct. Ifligenseare limited, until the last day for seeking review of the
the agencys judgment, after such rehearing it appears that thgencydecision or a later date fixed by ord#rthe reviewing
original decision, order or determination is in any respect unlawourt.
ful or unreasonable, the agency may reverse, change, noodify (3) Exceptas otherwise specifically provided by |ave reve
suspendhe same accordinglyAny decision, order atetermina  cation,suspension, annulment or withdrawal of any license is law
tion made after such rehearing reversing, changing, modifyingfat unlessthe agency gives notice by mail to the licensee of facts
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or conduct which warrant the intended actiordthe licensee is aspecof this standard is whether the person would have another opportunity for judi

; : ; ; :.~cial review whereas an interlocutory order is one under which the substantial rights
givenan opportunlty to ShOW compliance with all Ianu' requIre; theparties remain undetermined and the cause is retained for further action. Sierra
mentsfor the retention ofhe license. If an agency finds that pubclubv. DNR, 2007 Wi App 181304 Wis. 2d 614736 N.W2d 918 06-2653
lic health, safety or welfare imperatively requires ey@ecy  Administrativedecisionseligible for judicial review in éconsin. Klitzke, 61
actionand incorporates a finding to theftect in its ordersum ~ MLR 405.
mary suspension of a licenseay be ordered pending proceedingg§

for revocation or other action. Such proceedings shall : o : .
promptly instituted and determined. otherwise specifically provided by laany person aggrieved

History: 1975 c. 4141985 a. 183.33t Stats. 1085 s. 227.51. by a decision specified in 827.52shall be entitled to judicial
Cross Refeence: See also ch&L 1 and2, Wis. adm. code. review of the decision as provided in this chapter and subject to
Summary suspension of occupational licenses is discugéeditty. Gen. 10. all of the following procedural requirements:
. . . . . (@) 1. Proceedings for review shb# instituted by serving a
227.52 Judicial review; decisions reviewable. ~ Adminis  petitiontherefor personally or by certified maibon the agency
trative decisions which adverselyfeft the substantial interests ofor one of its diicials, and filing the petition in the fite of the
any person, whether by action or inaction, wheth&maétive or  clerk of circuit court for the county where the judicial review-pro
negativein form, are subject to review as provided in this chapteieedings are to be held. If the agency witesssionis sought to
exceptas otherwise provided by law and exdeptthe following:  pe reviewed is the tax appeals commission, the banking review
(1) Decisionsof the department of revenagher than deei board,the credit union reviewoard, or the savings institutions
sionsrelating to alcohol beverage permits issued undet2h. review board, the petition shall be served upoth the agency
(2) Decisions of the department of employee trust funds. whosedecision is sought to be reviewed and the corresponding

(3) Thosedecisions of the division of banking that are subje@@medrespondent, as specified under. gay 1.to 4. B
to review prior to any judicial reviewby the banking review 2. Unless a rehearing is requested und228.49 petitions.
board,and decisions of the division of banking relating to savind@r review under this paragraph shall be served and filed within 30
banksor savings and loan associations, but no other institutiod@ys after the service of the decision of the agency upon all parties
subjectto the jurisdiction of the division of banking. unders.227.48 If a rehearing is requested unde227.49 any

(4) Decisions of the dice of credit unions. party des_iLi_ngsj(L)J(éicial r%view shall s;er%gdan(fj_ filﬁ ad_petiti(_)n for

. ; eview within ays after service of tioeder finally disposing

bi"ge)bggﬁj'sé?qﬁg é?;i?hgrsﬁgg Ori etge government account%f the application for rehearing, or within 30 days afterfithal

y . P gnee. dispositionby operation of law of any such application feheas

(7) Thosedecisions othe department of workforce develop jng The 30-day period faerving and filing a petition under this
mentwhich are subject to revigrior to any judicial reviewby paragraplcommences on the day after personal serviceaiing

7.53 Parties and proceedings for review . (1) Except

the‘labor and industry review commission. of the decision by the agency

History: 1975 c. 4141977 c. 187418 1981 c. 7996, 391; 1983 a. 27122 183 L . . .
538 1985 a. 183.35, Stats. 1985 5. 227.52995 a. 2%5.6233 9130 (4)1997a. 3. If the petitioner is a resident, the proceedings shall be held
3,27,1999 a. 9182 2003 a. 332007 a. 1 in the circuit court for the county where the petitioner resides,

Cross—reference: See s50.03 (1) for review under subchapter | of chapter 50-exceptthat if the petitione'rs an agencyhe proceedings shall be
Legislative Council Note, 1981:Theamendment to s. 227.15 applies court revie : B ;
underch.227 to revocations, suspensions and nonrenewals by the department o\?fﬁghe circuit court for the county where the respondent resides and

mitsissued by it. [Bill 300-A] exceptas provided in s§.3.0301 (2) (bR, 77.59 (6) (b)182.70
An order of the tax appeals commission refusing to dismiss proceedings for 146}, and182.71 (5) (g) If the petitioner is a nonresident, thepro

of jurisdiction was not appealable because the merits of the case were still pen i i

Paschv. DOR,58 Wis. 2d 346206 N.W2d 157(1973). dingsshall be held in the county where the propertgciéd
Therequirements of ss. 227.15 and 227.16 (1) [no@2&52 and 227.53 (1)] for by the decision is |.Ocated ,0f no property IS e{'éqted, in the

standingto seek review of an administrative decision do not create separate and ig@unty where the dispute arose. If all parties stipulate and the

pendentriteria, but both sections essentially require that to be a person aggrieved{girt to which the parties desire to transfer the proceedings agrees
standingpurposes, onmust have an interest recognized by law in the subject mat !

I . . .
that is injuriously dcted bythe decision. \lgconsins Environmental Decade, Inc.nﬁ~|e proceedings may be held in tbeunty designated by the par
v. PSC,69 Wis. 2d 1 230 N.W2d 243(1975). ties. If 2 or more petitions for review die same decision are filed
m.ﬁf;] Oft?g gf tgenerp'og?‘egééflﬁi%s iomé“_igsri]%ft‘ ?ejr?g““agbzn e'“fgtﬂoAﬂ_gnd defer different counties, the circuit judge for the county in which a
WERG. 72 Wa 24 288240 N.wi2d 416((137(6))_' viewable. ¥ petitionfor review of the decisiowas first filed shall determine
An unconditional interim order by the public serviemmission fixing utiity ~the venue fojudicial review of the decision, and shall order trans
ratespending finaldetermination was reviewable when no provision was made ffer or consolidation where appropriate.
therefund of excess interim rates. Friends of the Eaf#8C,78 Ws. 2d 388254 L. . .
N.W.2d 299(1977). (b) The petition _shaII state @h_nature_ of the petition&s inter
Thedecision of the PSC not to investigate under ss. 196.28 and 196.29 was a n&®#, the facts showing that petitioner is a person aggrieved by the
viewable,discretionary determination. Reviewable decisions are defWéston- isi ified i i i
sin's Environmental Decade, Inc. RSC,93 Wis. 2d 650287 N.W2d 737(1980). Sgrﬁlesljgglrig?]érsﬁhga:??hng 3:8§32egh%7b567lye%%r:‘svéglcoi: rF;]eot:ji fied
A court order setting aside an administrativéer and remanding the case to the_l_ " o
administrativeagency was appealable as of right. Bear@hHR, 102 Ws. 2d 70 T he petition may be amended, by leave of court, though the time

306N.W.2d 22(1981). for serving the same has expired. The petition shall be entitled in

Because aappointmento office was an administrative decision, a challenge the name of the person serving it as petitioner and the nathe of
appointmentould only be made under this chapt8tate ex rel. Frederick €ox, e t )
111 Wis. 2d 264330 N.W2d 603(Ct. App. 1982). agencywhose decision is sought to be reviewedespondent,

A declaratory judgment action was improper when the pldidifnot pursue any - except thain petitions for review of decisions of the following
?&’?"ﬁ‘ggj?rfgmg%‘;'gi_“fffgr ch. 22Turkow v DNR, 216 Ws. 2d 273576 N.W2d 288 5genciesthe latter agency specified shall be the named respon
Thedivision of hearings and appeals is not a figency chayed with the adminis ~ dent:
tration and enforcementf the statutes involved and does not have experience ieqj
administeringthe underlying program. Unless the line agency has adopte&sDHA 1. The tax appeals .commlssmn, the. quartment O.f revenue.
interpretatioras its owngde novo review of a DHA decision is appropriate. Buettner 2. The banking review board, the division of banking.
v. DHFS, 2003 WI App 9®64 Wis. 2d 700663 N.W2d 282 01-0981 f f : " : :
Unlike factualquestions, or questions with legal issues intertwined with factual 3. The credit union review board, thdicé of credit unions.
determinationsneither party bears any burden when the issue before the courtis 4. The sa\/ingmstitutions review board, the division of bank

whetheran administrative agency exceeded the scope pbit&rs in promulgating : i : R i :

arule. The court examines tkaabling statutee novo to ascertain whether the stat N9 except if the petitioner Is .the.dl\{ISIOH of.banklng, the prevalil

utegrants express or implied authorization for the rule. Any reasonablepirubt ing partiesbefore the savings institutions review board shall be the

tainingto an agencgimplied powers are resolved against the ageMisconsin - ngmedrespondents.

CitizensConcerned for Cranes and DoveBDMR, 2004 W1 40270 Ws. 2d 318677 L. .

N.W.2d 612, 02-1166 (c) A copy of the petition shall be served personally or by-certi
Although this section does not require taadministrative decision be final to fied mail or, when service is timelgdmitted in writing, by first

be subject to judicial reviewcase lavhas established that the legislative intent wa f f -

to limit judicial review to final orders of an agenck final order for purposes of judi tlass mail, not later than 3leys after the institution of the pro

cial review directly afiects the legal rights, duties, or privileges of a person. oreeding,upon each party who appeared before the agency in the
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proceedingn which the decision sought to leviewed was made _ Althoughit may not be able to sue the state, a county has standing to bring a petition
e for review because the petition initiates a special proceeding rather than an action.
or upon the partg attorney of recordA court may not dismiss  gichiandCounty v DHSS,146 Ws. 2d 271430 N.W2d 374(Ct. App. 1988).

the proceeding_ fOI‘ review solelyecause of a failure to serve & Delivery of a petition to aragency attorney did not meet the requirements fer ser
copy of the petition upon party or the partg attorney of record vice under sub. (1) (a) 1. #isensel vDHSS,179 Ws. 2d 637508 N.W2d 33(Ct.

unlessthe petitioner fails tserve a person listed as a party for puf*PP- 1993). .

. X . LT The time provisions under . (2 n I ner Medical
posesof review in the agency’decision under 827.470r the per Exargginnga?djgl Syonde 653%%]_{ ), anaar g?ﬂ?fg‘gﬁ%‘?’ er v State Medical
son’s attorney of record. In the case of a ch. 227 petition for revi¢he petition commences the actiather

. — thancontinuing it. As an attorney is not authorized to accept the service of process
~ (d) Exceptin the case of the tax appeals commission, the b mencingan action, service on the attorrggneral rather than the agency is insuf
ing review board, the credit union review board, and the savingnt to commence an action for revievimenez v State Medical Examining
H ot H H oard,229 Wis. 2d 312600 N.W2d 28(Ct. App. 1999)98-1367
InStltL.monS rewgw board, the ag.enCy and a” part[es to the pr Section227.48 applies only to contested cases. By virtue of the reference to s.
ceedingbefore it shall have the right to participate in the proceegb7 48 the 30-day deadline in sub. (1) (a) 2. is inapplicable to noncontested cases.
ingsfor review The court may permit other interested persons Bgcausehere is no statutory limit for noncontested cases, a 6-month default limita

intervene. Any person petitioning the court to intervene sha%gf\ﬁ’vﬁ“,f;b Hledrich-\Board %Eggg“ﬁfﬁgg gg‘é"ggﬁ%g;“scons'“ System,

servea copy of the petition on each party who appeared before thgecauseparties to an agency proceeding have the right to participate in judicial
agencyand any additional partigs the judicial review at least 5 reviewproceedingsinder the first sentence in sub. (1) (d), those parties are not part

. - . of the group referretb as “other interested persons” in the second sentence and there
daysprior to the date set for hearing on the petition. fore are not entitled tpetition for permissive intervention. Under sub. (1) (d) the peti

(2) Every person served with the petition for review as-pradion to intervene must be served all parties to the judicial review at least 5 days

videdin thissection and who desires to participate in the preceé}ﬁfﬂg;hgoheegg;‘%g the H"fg‘;el“ﬂf{}vggti}ilo%'Z_Cligzg'z“S' Utility BoarB$C, 2003

ingsfor review thereby instituted shall serve upon the petitjoner As a general mattesub. (1) (a) 2. &rds a petitioner 30 days from the datesesf

within 20 days after service of the petition upon such personViQf of the original adverse agency decision to file a petfojudicial review The
éxtendedieadline for filinga petition for judicial review applies only when rehearing

notice of appearance plearly Stﬁ}tinq the persgnisition withref g requested under 827.49. Section 227.49 (1) specifies that the petition for rehear
erence to each material allegation in the petiiodto the afirm-  ing must be filed, meaning physically delivered to and received by the agéthiy

ance.vacation or modification of the order decision under 20days of the initial decision. If a petition for rehearing is not filed within the 20—day
’ time limit, a rehearing is not properly requested under s. 227.49 and the petitioner

review. Such notice, other than by the named respondent, skigsnot ‘acquire the benefit of the extended deadiine for petitioning for judicial

alsobe served on the named respondent and the attorney gen @ %gcﬁr\r/i\e;zr (\ilg\ggcggsglz 9Dzepartment of Revenue, 2006 WI AppZBB Ws. 2d
ar.]dSha” be filed, together_wnh proof .Of _reqwred service there 'Althougﬁ sub. (1) did not clearly prescrilvéhich governmental entity must be
with the clerk of the reviewing court within 10 days after such sefamedand served as respondent in this case, BHatice gave clear instructions and

vice. Service of all subsequent papers or notices in such procesaified any ambiguity in sub. (1), making the petitioseilure to follow thehotice
easonabland dismissal of the petition for judicial review propafl Star Rent

ing needoemade Only upon the petitioner ar_‘d SU_Ch o_ther perso’}ﬁ%an Inc. v. Department of fansportation, 2006 WI 8292 Ws. 2d 615716

ashave served and filed the notice as provided in this subsectiow.2d506 03-2668

or have been permitted to intervene in said proceeding as partié‘éb-(.l) (b)does not authorize a circuit coartdismiss a petition for judicial review
_— ! becauset does not show the nature of the petitiosémteresbr state a ground for

thereto,by order of the reviewing court. relief under s. 227.57 unless the petitioner has notice of the possibility of dismissal

History: 1971 c. 2431975 c. 94.3; 1975 c. 4141977 c. 265.75;, 1977 c. 187  anda reasonable opportunity to request levamend the petition. The claimed
1979c. 90 208, 355, 1985 a. 14%.10; 1985 a. 183s.37, 57; Stats. 1985 s. 227.53; deficiencymust be raised by motion of the respondent and may not be raised by the
1987a. 27313 399 1991 a. 2211995 a. 271997 a. 271999 a. 985; 2001 a. 33  court sua sponte. JacksarLiRC, 2006 WI App 97293 Wis. 2d 332715 N.w2d
2003a. 33 118 2005 a. 253 654 05-2123 . )

Thecircuit court had no jurisdiction of an appeal fromtiseappeals commission ~ The 30-day limitation period under sub. (1) (a) 2triggered only by s. 227.48
whenthe petition for review was served only on the department of revenue and $fiviceof the decision upon the parties, which occurs on the date the désision
onthe commission within the allowed 30 days. BrachHB®R,48 Ws. 2d 184179  Mailedto the parties, not the various dates of receipt. Once the time limitation is trig
N.W.2d 921 (1970). gered strict compliance isequired. Visconsin Power & Light Co..\PSC, 2006 WI

Service on the department of a notice of appeal by ordinary mail, when recei(Wp 221,296 Ws. 2d 705725 N.W 2d 42305-3092
in time andnot promptly objected to was good service. Service on fanstahber
of the department was $igfent when in the past that individual had represented hin27.54  Stay of proceedings. The institution of th@roceed

selfas an agerdnd as an attorney for the department. Hamilt@IMHR, 56 Ws. ing for review shall not stay enforcement of the agency decision.

2d 673 203 N.w2d 7(1973). S d h itd
An appeal will not lie from an order denying a petition to reopen an earlier Pér(be reviewing court may order a stay upon such terms as it deems

orderwhenno appeal was taken from the order or the order denying rehearing witfiFoper,except as otherwise provided in 48.17 (7) 96.43 [s.
30days. Bwn of Caledonia WPSC56 Ws. 2d 720202 N.W2d 912(1973). 196.43, and448.02 (9)

A failure to strictly comply wittthe caption requirements of sub. (1) does not divest NOTE: The correct cross—refeence is showrin brackets. Corrective legisla
a court of jurisdiction if all other jurisdictional requirements are met. EvdDIsAD, o is pending.

62Wis. 2d 622215 N.W2d 408(1974). o _ _ History: 1983 a. 271985 a. 182.39; Stats. 1985 s. 227.54987 a. 51997 a.
Whenthe taxpayer failed to serve a copy of his petition for review of a decisigry 311; 2007 a. 20196.

andorder ofthe tax appeals commission upon the department of revenue within 30

days,the circuit court had no jurisdiction. Cudah: R,66 Ws. 2d 253224 . . .

N.\)//V.2d570(1974). . oo 227.55 Record on review . Within 30 days after service of
Theimplied authority of the PSC under various provisions of ch. 196 to insure tiixe petition for review upon the agenayr within such further

future supplies of natural gas will remain essonably adequate andfgiént as  time as the court magllow, the agency shall transmit to the
practicableindicates a legallyecognized interest of the environmental group mem__ ." . il ! 2 e .
bersliving in the area décted by the commission order in the future adequatheaf  '€Viewingcourt the original or a certified copy of the entire record

servicethat is suficient to provide standing if the facts allegadhe petition are true  Of the proceedings iwhich the decision under review was made,
to challenge the commissiafailure to consider conservation alternatives tgptbe including all pleadings, notices, testimgngxhibits, findings,

ority system. ins Envi tal D Inc.RSC69 Wis. 2 o X ] ! .
E?Sgg%%gfﬁ&%)gfwns'ng nvironmental Decade, Inc.RSC69 Ws. 2d decisionsprders and exceptions, therein; but by stipulatioallof

A county had standing to challenge the validity of a rule not adopted in confornﬂ;’t_lrti_esm the TeVieV_V proceedings the record may be shorteyed
with ss. 227.02 through27.025,1983 stats. Dane CountyDHSS,79 Wis. 2d 323 eliminatinganyportion thereof. Any partyther than the agency

255N.W.2d 539(1977). : : L
. . refusingto stipulate to limit the record may be tax®dthe court
“Parties” under sub. (1) (c), 1975 stats., are those pers@imaafvely demon e 4 .
stratingactive interest in the proceedings; the PSC must identify partissoigin's for the additional costs. The record may be typewritten or printed.

EnvironmentaDecade, Inc. WPSC,84 Ws. 2d 504267 N.W2d 609(1978). The exhibits may be typewritten, photostated or otherwise repro
Chapter801 is inapplicable to judicial review proceedings. Omemi@NR,94  duced,or, upon motion of any partgr by order of the court, the
Wis. 2d 309 287 N.W2d 841(Ct. App. 1979). original exhibits shall accompany the record. The conay

Service on a department rather thara@pecific division within the department . . . .
wassuficient notice under this section. Sunnyviellage v. DOA, 104 Wis. 2d 396 requireor permlt qusequent corrections or additions to the record
311N.W.2d 632(1981). whendeemed desirable.

Whenthe petitioners lacked standing to seek review and the intervenors filed afteHistory: 1985 a. 183.41; Stats. 1985 s. 227.55.
the time limit in sub. (1), the intervenors could not continue to press their claim. FoXrime provisions under thisection are mandatoryVagner v State Medical
v. DHSS,112 Wis. 2d 514334 N.W2d 532(1983). ExaminingBoard,181 Wis. 2d 633511 N.W.2d 874(1994).

Thetest fordetermining whether a party has standing is: 1) whether the agency
decisiondirectly causes injury to the interedtthe petitioner; and 2) whether the e P . trial- ; ; P
assertednterest is recognized by lawaste Management of ig¢onsin vDNR, 144 227'56, Addlt',o,nal evidence; trial; motion to .dlsmISS.,
Wis. 2d 499 424 N.W2d 685(1988). amending petition. (1) If before the date séor trial, applica
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tion is made to the circuit court for leave to present additional evi (6) If the agency action depends on any fact found by the
denceon the issues in the case, and it is shown to the satisfacégencyin a contested case proceeding, the court shall not-substi
of the court that the additional evidence is material and that thareits judgment for that of the agency as to the weight of the evi
were good reasons for failure to present it in the proceedindenceon any disputed finding of fact. The court shall, however
beforethe agencythe court may order thtte additional evidence setaside agency action or remand the case to the agency if it finds
betaken before the agency upon such terms as the court may désatthe agency action depends on any finding of fact thatas
proper. The agency mamodify its findings and decision by rea supportedby substantial evidence in the record.
sonof the additional evidence and shall file with the reviewing (7) If the agency action depends on facts determined without
courtthe additional evidence together with angdified or new ahearing, the court shall set aside, modify or order agency action
findings or decision. if the facts compel a particular action as a matter of dait may

(2) Proceedinggor review ofadministrative agency decisionsremandthe case to the agency for furtieamination and action
asprovided in this chapter may be brought on for trial or hearingthin the agencyg responsibility
atany time upon not less than 10 days’ notice given after the expi (8) The court shall reverse or remand the case to the agency if
ration of the time for servicef the notices provided in 827.53 it finds that the agencyexercise of discretion is outside the range
(2). of discretion delegated to the agency by lsannconsistent with

(3) Within 20 days after the time specified ire&7.53for fil- anagency rule, an fi€ially stated agency policy @ prior agency
ing notices of appearance eny proceeding for revigwany practice,if deviation therefrom isiot explained to the satisfaction
respondentvho has served such notice may move to dismiss ththe court by the agency; or is otherwise in violation of a consti
petitionas filed upon the ground that such petition, upofaite, tutionalor statutory provision; but the court shall not substitute its
doesnot state facts sfifient to show thathe petitioner named judgmentfor that of the agency on an issue of discretion.
therein is a person aggrieved by the decision sought to be (9) Thecourts decision shall provide whatever relief is appro
reviewed. Upon the hearing of such motion the court may graptiateirrespective of the original form of the petition. If the court
the petitioner leave to amend the petition if the amendment as psetsaside agency action or remands the case to the agency for fur
posedshallhave been served upon all respondents prior to subler proceedings, it magnake such interlocutory order as it finds
hearing. If so amended the court may consider and passthponnecessanto preserve the interests of any party and the public
validity of the amended petition without further or othestion pendingfurther proceedings or agency action.
to dismiss the same by any respondent. (10) Uponsuch review due weight shall be accorded the-expe

History: 1975 c. 4141985 a. 183s.41, 57, Stats. 1985 s. 227.56. rience,technical competence, and specialized knowleddgbeof

SectionI1L 36 (3m) (¢) [now s.11.39 (5) (C)] shows a policggainst opening Fair ggencyinvolved, as well as discretionary authority conferred
Employmentproceedings more than one year after the commisdioal order; a . ! A
courtshould not use ch. 227 or s. 752.35 to circumvent that palinicago & North  UPONit. The rightof the appellant to challenge the constitutienal
WesternRailroad v LIRC, 91 Wis. 2d 462283 N.W2d 603(Ct. App. 1979). ity of any acbor of its application to the appellant shall not be-fore
g /t% court n?]ax{hnottﬁnd factg Fn&er sub. (l)f; thfe r<t:r<13urtf mtafy %nly reéitel;/e ;thlcl!errcted@sedor impaired by the fact that the appellant has applied for or

eterminewhether to remand to the agency for further fact finding. State Public In : : L
venorv. DNR, 171 Ws. 2d 243490 N.W2d 770(Ct. App. 1992). ﬂolplsa license, permit or privilege under such act.

Substantiakvidence is thajuantity and quality of evidence that a reasonable per History: 1975 c. 94.3; 1975 c. 4141979 c. 2081985 a. 183.41; Stats. 1985
son could accept as adequate to support a conclusiorittekivhearsay medical S.227.57.
reportsare admissible as evidence. Properly admitted evidence may not necessarilyndersub. (6), a finding of fact is supported if reasonable minds could atrive
constitutesubstantial evidence. Uncorroborated written hearsay medical repdhesame conclusion. ®gtring vJames71 Ws. 2d 462238 N.W2d 695(1976).
alonethat were controverted by in—person testimonyrditiconstitute substantial A reviewing court, in dealing with a determination or judgment that an administra
evidenceto support a boars'decision. Gehim Wisconsin Group Insurance Board, tive agency is alone authorized to make, must judge the propriety of the action solely
2005WI1 16,278 Ws. 2d 111, 692 N.W2d 572 03-0226 ongrounds invoked by the agency withficient clarity. Stas vMilwaukee County

Becausesub. (3) specifically describes in the last sentence the circumstances uiglgll Service Commissioi5 Wis. 2d 465249 N.W2d 764(1977).
which a court may dismiss an amended petition without a motion from the Fesponyyhena DNR decision under s. 30.12 prohibitestracture and the riparian owner
dent,the only reasonable construction of sub. (3) is that the court may not dismissqffienot seek review under s. 227.20 [now 227.57], the trial ¢mattno jurisdiction
original petitionwithout a timely motion from the respondent asserting that the pefh hear an action by the owner seeking a declaration that structure was a permitted
tion does not allege facts showing that the petitioner is aggrieMeel circuit court  «pier” under s. 30.13. KosmatkaDNR, 77 Ws. 2d 558253 N.W2d 887
doesnot have the authority to dismiss the petition sua sponte on the ground that it d %%mmam’udgment procedure is not Yauthorized in proceedmgsidicial review

notallege facts showing that the petitioner was aggrieved. JackisiG; 2006 WI j :
App 97,293 Ws. 2d 332715 N.W2d 654 05-2123 ggc%erthls chapterWs. Environmental Decade RSC,79 Wis. 2d 161255 N.W2d

Hearsay in Administrative Hearings. Malonégs. Law Sept. 2005. P _— . - .
Discretion” means a process of reasoning, not decision-making, based on facts
. . in the recordr reasonably inferred from the record, and a conclusion based on a log
227.57 Scope of review . (1) The review shall be conductedical rationale founded on proper legal standards. Reidinggptemetry Examining
by the court without a jury and shall be confined to the recorggard.81 Ws. 2d 292260 N.w2d 270

. : ipe An agency determination that an environmental impact statement was adequately
exceptthat in cases of alleged irregularitiesprocedure before preparedis reviewed under s. 227.20 [s. 227.57].issnsins Environmental

the agency testimony thereon may be taken in twirt and, if Decadelnc. v PSC.98 Wis. 2d 682298 N.W2d 205(Ct. App. 1980).
leave is granted to take such testimashgpositions and written  Relieffrom a judgment entered in a ch. 227 review may najraated under s.

interrogatories may be taken prior to the date set for hearingfg&0/: %'&ag‘;{%?”ﬁfs&;grg‘ng&- X"g‘é"al“é‘sele) River Restorafion Council, Inc.

providedin ch.804 f prOPer cause is shown therefor i A party cannot recover attorneyees against thatate under sub. (9). An adminis
(2) Unlessthe court finds a ground for setting asidmdify-  trativejudgeshould have been disqualified due to a compelling appearance of impro
ing, remanding or ordering agency action or ancillary relief und@jety: Suthrie v WERC, 107 s, 2d 306 320 N.W2d 213(Ct. App. 1982).

e L. . . . X irmed. 111 Wis. 2d 447331 N.W2d 331(1983).
a SpECIfled provision othis section, it shall &fm the agency The commissiors change of accounting treatment for recovery of utility expendi

action. tures was arbitrary and capriciousiséédnsin Public Service Corp.RSC109 Ws.
(3) Thecourt shall separately treat disputed issuesgehcy 29256 325 N.W2d 867(1962).

. . . : . Sub.(7) grants the trial court broad authorityrésnand a matter to an agency for
procedurejnterpretations of laydeterminations diact or policy  ¢;theraction when no hearing has been held and no particular result is compelled as

within the agency exercise of delegated discretion. amatter of law R. W Docks & Slips vDNR, 145 Ws. 2d 854429 N.W2d 86(Ct.
(4) Thecourt shall remanthe case to the agency for furthef\PP- 1988).

P . . ; Onreview there are three levels of deference that may be given to an administra
actionif it finds that either the fairness of the proceedings or thgs agencys conclusions of law and statutory interpretations, depending on the

correctnes®f the action has been impaired bsnaterial error in  agency'sexperience, technical competence, and knowledge in regard to the question

i i presentedgreat weight, due weight, and devo. Kelley Companyinc. v Mar-
procedureor a failure to follow prescribed procedure. Uardt172 W, 20 234493 N.Wod 68(1992).

- . . o...q
) (5) The court shaltet aside or m0d|_fy the agency action if it" statutesnabling rule promulgation are strictly construed to preclude the exercise
finds that theagency has erroneously interpreted a provision offa power not expressly grantehether an agency exceeded its authority in pro
law and a correct interpretation compels a particular action, Om}g?\laémga rule is reviewed de novo by a reviewiz@urt. State Public Intervenor
V.

hall dth to th for furth ti d ,177 Ws. 2d 666503 N.W2d 305(Ct. App. 1993).
shallreman € case 10 the agency 1or further action under a CO}:\gencyjurisdiction is a legal issue reviewed de novo by a reviewing court. An

rectinterpretation of the provision of law agency'sdecision on the scope of its own power is not binding on the court. Loomis
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v. Wisconsin Personnel Commissidty9 Ws. 2d 25, 505 N.W2d 462(Ct. App.  themanner of other civil appeals. Civil appeal procedures are governed by chs. 808
1993). and809. [Bill 151-S]
Defaultjudgment is incompatible with the scope of review of a ch. 227 proceeding.The court of appeals had no poweremand a case under 806.07 (1) (b) or (h);
Wagner v State Medical Examining BoartiB1 Ws. 2d 633511 N.W.2d 874(1994).  ch. 227 cannot be supplemented by statutory remedies pertaining to civil procedure.
A circuit judge has inherent authority to order briefs in a case under this section &féFago& North Western Railroad.\WIRC, 91 Ws. 2d 462283 N.W2d 603(Ct.
to dismiss the action if a party fails to file a brief as ordered. LEEREC,202 Wss.  APp. 1979).
2d 558 550 N.W2d 534(Ct. App. 1996)95-0797 o ] o
De novo review of an administrative decision is appropriate only if the issue is d@27.59 Certification of certain cases from the circuit
of first impression or the agensyposition has been so inconsistent as to be of i i i
guidance.An agency need not have considered identical or even substantially sirrr;ﬁgrurt. of Dane COLfInty to other circuits. Any E.lCtlon. O.r pro
factsbefore,only the particular statutory scheme. ITW DeltariRC, 226 Ws. 2d ~ ceedingfor the review of any order of an administrativéioer,

11, 593 N.W2d 908(Ct. App. 1999)98-2912 commission,department or other administrative tribunal of the

Emphasizinghe uniqueness of certain facts presented to an administrative age, H i ; 5 : f
doesnot assure de novo review of the agesicigcision. The test is not whether thegfétereql‘IIreCI by law to be InStIt.Uted or taken to the CII’CU_It court
agencyhas ruled on the precise, or even substansijiar, facts. The key is the Of Dane County except an action or appeal for the review of any
agency'sexperience in administering a particular statutory scheme.  Mattila grderof the department of workforce developmenthe depast
EmployeeTrust Funds Board, 2001 W1 App 7843 Ws. 2d 90626 N.W2d 33 mentof commerce or findings and orders of the labor and industry
Thecourts will not defer to an agency interpretation tiedctly contravenes the review commission which is instituted or taken and is not called
\ggfﬁ gga rule. ftt v. DHFS, 2001 Whpp 68,242 Wis. 2d 397626 N.W2d 48 for trial or hearing within 6 months after the proceeding or action
Thetest under sub. (6) is whethéaking into account all of the evidence in the's_mStm_Jted' and the_mal or hearmg of which is not Con“md
record,reasonable minds could arrive at the same conclusion as the.afeading  stipulationof the parties or by order of the court for cause shown,
ings of an administrative agency do not need to reflesteponderance of the evi ghallon the application of either party on 5 days’ written ndtice

denceas long ashe agency conclusions are reasonable. If the factual findings ier . . . .
the administrative body are reasonable, they will be upheld. KittBWwD, 2002 eother be certified and transmitted for trial to the circoitirt

WI 54,252 Ws. 2d 561644 N.W2d 649 00-3562 of thecounty of the residence or principal place of business of the

Ordinarily a reviewing court will not consider issues beyond those properly raisilaintiff or petitioner where the action or proceeding shall be
beforethe administrative agencgnd a failure to raise an issue generally constitut

awaiver of the right to raise the issue. Howetre ruleis one of administration, and éiven pre_ference. Unless_ W_ritten ObJ'ECtil'sr_ﬁl_ed within the )
the reviewing court has the power to decide issues that wenaised before the 5—dayperiod, the order certifying and transmitting the proceeding

agency if all the necessary facts are of record and theisauegal one of great i i i iti
mportance. Bunker vLIRC. 2002 Wi App 216, 257 18, 2d. 255650 Nwzd 864 Shallbe entered without hearing. The plaingf petitioner shall

01-3441 payto the clerk of the circuit court of Dane County a fee of $2 for
An agencys interpretation of its own rules is controlling unless it is plagmtg-  transmittingthe record.

neousor inconsistent with the language of the rule. Agency interpretations ofiti History: 1977 c. 291983 a. 2191985 a. 183.47; Stats. 1985 s. 227.59995

rules generally receive only one level of deference from appellate courts, called eigher7ss 523 9116 (5) 9130 (4) 1997 a. 3 '

controllingweight or great weightDespite the dference in terminologythe defer

encegiven is similar to the great weight standard applied to statutory interpretatiol SR : .

Both turn on whethethe agencys interpretation is reasonable and consistent with thg§7'60 Jurisdiction  of St‘?‘te courts to determine valid -

meaningor purpose of the regulation or statute. Baakgconsin DNR, 2006 Wi Ity of laws when attacked in federal court and to stay

App 225,297 Ws. 2d 232724 N.W2d 63§ 05-0668 enforcement.  Whenever a suit praying for an interlocutory

Controllingweight deference is similar to great weight deference, despittifthe .. . h P
ferencein terminology because both standards turn on whethermgency inter  Injunction shall have been begun in a federal district court to

pretationis reasonable and consistent with the meaning or purpose of the regulati@strain any departmentpoard, commission or fiéer from

or statute. Controlling weight describes a levetieference given to an ager&y” enforcingor administering any statute or administrative order of
interpretationand application of administrative rules and regulations, vgrdat . . ? . L. .
weightdeference describes a level of deference given to an agemeypretation  this State,or to set aside or enjoin the suit or administrative order

andapplication of a statute. DaimlerChryslet4RC, 2007 WI 15299Wis. 2d 1 the department, board, commission diicgr, or the attorney gen

727N.W.2d 311, 05-0544 : : . A
Courtsgive nodeference to an agensyconclusion of law when the agersposi eral,may bring a suit to enforce the statute or order in the circuit

tion on the issue has been so inconsistent so as to provide no real guidance. ,HovieQkH T of DaneCounty at any time before the hearing on the
anagencys change in position does not, by itself, constitute an inconsistency tiegdplicationfor an interlocutory injunction in the suit in the federal

resultsin no real guidance. County of DandlVRC, 2007WI App 262,306 Ws. iedinti i i i
2d 830 744 N.W2d 613 06-2695 court. Jurisdiction is hereby conferred upon the circuit court of

Due process does not disqualify an agencg decision-maker merely because ofDanecou_my and on the court O_f appeals,a_mpeal, to (_ente_rtain
familiarity with the facts of thease. Hortonville Dist..\Hortonville Ed. Asso426  the suit with thepowers granted in this section. The circuit court

U-§-482(1t9;6)- decision under sub. (2 o claimant shall,when the suit is broughgrant a stay of proceedings by any

acou rms an agency decision under sub. , an unsuccesstul claiman H H -

not bring a claim to federal court.o¥ng v Michigan Wsconsin Pipe Line C&69 ”é‘i’étedepartm_ent, board, co_mm!ssmn ofier .“T‘der the statute

F. Supp. 741983). or orderpending the determination of the suit in the courts of the
The Standards of Review for Agency Interpretation of Statutes istaisin. ~ State. The circuit court of Dane County upon the bringing of the

Massa. 83 MLR 597 (2000). suit therein shallt once cause a notice thereof, together with a

The scope of judicial review in Mtonsin. Hewitt, 1973 WLR 554.

The standard of review of administrative rules ilsdnsin. 1982 WLR 691. copyof the stay order by it gramed’ to be sent to the fedestaict

courtin which the action was originally beguAn appeal shall
be taken within the time period specified in8808.04 (2) The

227.58 Appeals. Any party including theagencymay secure appealshall be given preference,

areview of the final judgment ahe circuit court by appeal to the History: 1977 c. 1871983 a. 2191985 a. 183.49; Stats. 1985 s. 227.60.

COWIOf appeals within the time period specified i888.04 (1) Judicial Council Note, 1983:This section is amended to replace the appeat dead
History: 1977 c. 184.134, 1983 a. 2191985 a. 183.41, Stats. 1985 s. 227.58. line of 10 days after termination of the suit by the time provisiorss 808.04 (2),
Judicial Council Note, 1983:This section is amended by repealing the appedbr greater uniformity Section 808.04 (2) provides that an appeal must be initiated

deadlineof 30 daysfrom notice of entry of judgment for greater uniformithn  within 15 days of entry of judgment or order appedleth. The provision requiring

appealmust be initiated within the time specified in s. 808.04 (1), stats.s€bi®n preferentialcourt treatment is harmonized and standardized with similar provisions

is further amended to eliminate the superfluous provision that the appeal is takemithe statutes. [Bill 151-S]
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