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CHAPTER 974
CRIMINAL PROCEDURE — APPEALS, NEW TRIALS AND WRITS OF ERROR

974.01 Misdemeanoappeals. 974.06 Postconviction procedure.
974.02 Appeals and postconviction relief in criminal cases. 974.07 Motion for postconviction deoxyribonucleic acid testing of certain evi
974.05 States appeal. dence.

Cross-—reference: See definitions in ©67.02 Whennew evidence is a recantation by a witness, the recantation musfibe suf

ciently corroboratedby other newly discovered evidence. Stafeewrance J.\\202
974.01 Misdemeanor appeals. (1) Appeals in misde Wl‘ls'hicgefq%?rgi%r':lt'\é\flzcgr[:gg)c()(r:;igr? g.frige?r?tg?o;sgsl %he basis of a post-sentencing
meanorcases are to the court of appeals. motionto withdraw a guilty plea by other newly—found evidence is met if there is a
(2) In lieu of a transcript on appeal, the oral proceedingg feasiblemotive for the initial false statement when the motive was previously

; f ; wn and there are circumstantial guarantees of the trustworthiness of the
bepresented in an agreed statement signed by all the parties tqiifpeAn and, 1 vMcCallum,208 Ws. 2d 463561 N.W2d 707(1997),95-1518

appeal. This _Sha” be a Condensed_ statememigimative form of If a court decision entered after the appelaotnviction constitutea new rule

all of the portions of theral proceedings as are necessary to-detef substantive laythe appellant has not waived the right to seek postconviction relief

minationof the question on appeal. l;gg?%g;l;%geév%gnnounced rule. Statéleward,211 Wis. 2d 269564 N.W2d
History: 1971 c. 298Sup. Ct. Ordei67 Ws. 2d 585784 (1975)1977 c. 187 A motion for anew trial based on new evidence that after sentencing a co-

o . . defendantlaimed full responsibility for a murderecanting her trial testimorthat

974.02 Appeals and postconviction relief in criminal  neither co-defendamtasinvolved, required corroboration of the newly discovered

cases. (1) A motion for postconviction relief other than undegVidenceand a finding that there was a reasonable probability that a jury considering

. o e original trial testimony and later statements would have a reasonable doubt about
5.974.060r 974.07(2) by the defendant in a criminal case shalhe gefondanty guilt. State dayo,217 Ws. 2d 217579 N.W2d 768(Ct. App.

be made in the time and manner provided i8092.30 An appeal 1998),96-3656
by the defendant in a criminal case from a judgment of COﬂViCti&;flea withdrawammotions made prior to sentencing impose a lesser burden on the
[3

. .. . ‘endanthan those made afteA motion based on new evidence requiieswing
or from an order denying a postconviction motion or from bo#y a preponderance of the evidence that: 1) the evidence was discoveredtajter

shall be taken in the time and manner provided ir868.04 (3) of the plea; 2) the defendant was not negligent in seeking the evi@rhe;ew

i ceis material to an issue in the case; and 4) the evidenoenserely cumulative.
ands09.30 An appeal of an order or JUdgment on habeas cor e evidence is a witness recantation, the court must in addition determithe that

remandingto custody a prisoner committed for trial under recantatiorhas reasonable indicia of reiiabilitgtate vKivioja, 225 Ws. 2d 271
970.03shall be taken under €08.03 (2)and809.5Q with notice  592N.W.2d 220(1999),97-2932

iatri ; ewly discovered evidence does not include the new appreciation of the impor
to the attorney general and the district attorney and opportunity tfigﬁcl:eof evidence previously known bobt used. A new expert opinion, based on

themto be heard. facts available to the trial experts, falls within evidence that was previously known
(2) An appellant is not required file a postconviction motion Bt not used. State Fosnow2001 W1 App 2240 Ws. 2d 699624 N.W2d 853
in thetrial court prior to an appeal if the grounds ardiciehcy A defendant must show by a preponderance of the evidence that there is a fair and
of the evidence or issues prev|ously raised. justreason foallowing the withdrawal of a plea. An assertion of innocence is impor
; . - tantbut not dispositive. State keitner 2001 WI App 172247 Ws. 2d 195633
27 e Y00t o Heoons o g (7T € 418929 (Bm) 1979 0. 3219838\ \y 54207, 00-1718 Affirmed on other grounds, 2002 Wl 753 Ws. 24449

i i i p ; iai ; 46N.W.2d 341 00-1718

Judicial Council Note, 1983:Sub. (1)is amended to repeal provisions relating td® el . .
appealainder ch. 48, 51 or 55 cases. Those provisions have been relocated in }hzﬁr‘:ha”engem the sfifiency of evidence is diérent from othetypes of chal
respectivechapters for ease of reference. The subseistialso amended to clearly €ngesnot previously raised during triakhich justifies allowing a challenge to the
establistthe time for bringing a postconviction motion other than under s. 974.06 iciencyof the evidence to be raised on appeal as a matter of right despite the fact
themanner for proceeding and the appeal times from a judgsheabviction, order vr\'/?sftgﬁ ihggi”'gew""za(‘js 2“8:; Bégs_?%z'{‘zthe circuit court. Stadayes, 2004 WI 8273
EhanGoHo o B05.30 becauise the latter SIatUe prosoibes appropiate proseures F9r @ new trial basedn newly discovered evidence the defendant must prove, by
discretionaryappeals while the former does not. [Bill 151-S] Qearand convincing evidence, that) the evidence was discovered after conviction;

: : o . .. 2) the defendant was not negligent in seeking evidence; 3) the evidence is material
Recantafiorby an accomplice who had testified for the state, stating thiattés §n issue in the case; and 4) the evidence is not nuerelylative. If the defendant

mony had been perjurious did not constitute grounds for a new trial when it V\}r% etsthis burden, the circuit court must determine whether a reasonable probability
uncorroboratedby any other newly discovered evidensed especially had no legal existsthat a diferent result would be reached in a trial. Sta#rinstrong, 2005 WI|
significancein light of positive identification of the defendant by the victimwad ’ ’

: ) 119,283 Wis. 2d 639700 N.W2d 98§ 01-2789
asanother eyewitness. NicholasState49 Wis. 2d 683183 N.W2d 1L (1971). fter determining that both parties presented credible evidence in a motion for a

A motion for a new trial is a motion for the retrial of issues and is not an a.ppmpriﬁ@/;\vtrial based on newlgliscovered evidence, it is not the caurble to weigh the
remetdyfc:(r olne CO?V'CF?h%O” a gulllty pflea-l_lowevgr fthe rtnmlloq'fTaty' ble cogsr:der_e?] evidence. Instead, once the circuit court finds that newly discovered evidence-is cred
amotion for leave to withdraw a plea of guilty and for a trial. The trial court has inhefje it is required to determine whether thes reasonable probability that a jury
entpower to hear the motiorState vStuart50 Ws. 2d 66183 N.W2d 155(1971).  poaringall evidence, would have a reasonatideibt as the defendastuilt. This

Acceptanceof the guilty plea could not be validated by thguanent that the defen  qestionis not answered by a determination that the stetétlence is strongeBtate
dant'sacts were within the proscriptions of the gt statute or that the defendanty, Edmunds, 2008 Wi App 33 isv2d 746 N.W2d 590 07-0933
did in fact understand the cly, for the court has a duty to fulfill tRenstrequire B movin’ for a new trial cieEdant do_es’not waive the right to acquittal based
mentson the record. Such knowledge cannot be impotéite defendant from defen on izsuﬁicier?cy of the evidence. Burks Wnited Statest37 U 891(1978)(]
dantsother statements or by recourse toptfiminary transcript when the defend Whenpostconviction counsel failed to assert a claim offéutive assistancef
antnever testified as tois knowledge of the chge or his understanding of the crime. ol counsel in a postconviction motion under s. 974.02, the defendapBrtunity

McAllister v. State54 Ws. 2d 224194 N.W2d 639 to aigue that claim on direct appeal was foreclosed. The appropriate forum for assert
A motion for a new trial on newly discovered evidence was properly not gra”‘iﬁ@aineffective assistance of postconviction counsel for failure to raisteatise
whenthe evidence consisted of thdigdvits of 2 girls, one of which said that the sssistancef trial counsel was in a collateral motion under s. 974.06 Pagank
crimewas committed by someone else in their presence, and the other staleththat343 F3d 901(2003) : I ’
girls were frequently intoxicated and that thigaat had no recollection of the alleged " L .
facts. Swonger vState54 Wis. 2d 468195 N.W2d 598(1972). relli:ea}”ué%tr?eﬁtg%g r?g;tﬁgsul;’gz‘gpcos%fl‘gég;"ew precluded federal habeas corpus
A motion for a new trial is directed to the discretion of the trial cannitan order P ) - d N h 1§§0’E' b. 56 MLR 69
grantingthe motion will be dirmed unless there is an abuse of discretion. If the court PoStconviction remedies in the 1350Eisenbey, 9.
has proceeded on an erroneous view of theth@amounts to an abuse of discretion. Confusionin the court — Wsconsins harmless error rule criminal appeals. 63
Statev. Mills, 62 Ws. 2d 186214 N.W2d 456(1974). MLR 641 (1980). » _
A claim of a constitutional right is waived unless timely raised in the trial court. The duties of trial counsel after conviction. Eisegb&875 WBB No. 2.
Maclin v. State92 Wis. 2d 323284 N.W2d 661(1979).

A prerequisite to a claim @ppeal of indéctive trial representation is preservationg74.05 State’s appeal (1) Within the time period specified
of trial counseB testimony a& postconviction hearing in which the representation ’ '

is challenged. State Machner92 Wis. 2d797, 285 N.w2d 905(Ct. App. 1979). PY S.808.04 (4)and in the manner provided for civil appeals under
A defendant escape during theendency of postconviction motions constitutedChs.808 and809, an appeal may be taken by the state from any:

aforfeiture of the relief sought, and dismissal of the motion with prejudice was appro ; f
priate.State vBraun,185 Ws. 2d 153516 N.W2d 740(1994). But see also Braun (a) Final order or JUdgment adverse to the state, whether fol

v. Powell, 77 F Supp. 2d 9781999). lowing a trial or a plea of guilty or no contest, if the appeauld
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not be prohibited by constitutional protections against double (b) If it appears that counsel is necessary and if the defendant

jeopardy. claimsor appears to be indigent, refer the person to the state public
(b) Order granting postconviction relief under974.02 defenderfor an indigency determination and appointment of

974.06 or974.07 counselunder ch977.
(c) Judgment andentence or order of probation not authorized (€) Grant a prompt hearing.

by law. _ (d) Determine the issues and make findings of fact and conclu
(d) Order or judgment the substantivéeef of which results sionsof law._ If the court finds that thpidgment was rendered

in: without jurisdiction, or that the sentence imposed was not autho

1. Quashing an arrest warrant; rizedby law oris otherwise open to collateral attack, or that there

. . ) hasbeen such a denial or infringement of the constitutional rights
2. Suppressing evidence; or o of the person as to render the judgment vulnerable to collateral
3. Suppressing a confession or admission. attack,the courtshall vacate and set the judgment aside and shall
(2) If the defendant appeals or prosecutes aaoketror the dischage the person or resentence hineror grant a new trial
statemay move to review rulings afhich it complains, as pro or correct the sentence as may appear appropriate.

vided by s.809.10 (2) (b) (4) All grounds for relievailable to a person under this-sec
(3) Permissiorof the trial court is not required for the state teion must be raised in his or her original, supplemental or amended

appealbut the district attorney shakrve notice of such appealmotion. Any ground finally adjudicated or not so raised, or know

or of the procurement of a writ of error upon the defendant or thyly, voluntarily and intelligently waived in the proceediigt

d(eijendanlt;’s;alttorzlwggys/ 1 Orde7 Ws. 2d 585784 (19751977 c. 167 resulted in the conviction or sentencdroany other proceeding
istory: c. up. Ct. Orde S. ¢. 187  theperson has taken to secure relief may nahéédasis for a sub

1983 a. 2191991 & 391993 a. 4862001 a. 16 penmotion, unless the court finds a)g/;rodnd relief asserted

If the state appeals from an order suppressing evidence, the defendant can aggtgp L] .
areview of another part of the ordaithough he or she could not appeal directiyWhich for suficient reason was not asserted or was inadequately

Statev. Beals 52 Wis. 2d 599191 N.w2d 221(1971). raisedin the original, supplemental or amended motion.

Thatthat the state caappeal from an order suppressing evidence, but the defend . . : :
antcannot, does not show a denial of equal protection of theSsate vWithers, (5) . A court may entertaln and d,etermme such motlc_)n without
61 Wis. 2d 37211 N.W.2d 456(1973). requiring the production of the prisoner at the hearinghe

The granting of a motion to withdraw a guilty plea is a final order appealable pyotion may be heard under&07.13
the state. State Bagnall,61 Wis. 2d 297212 N.W2d 122(1973). . . . . Lo
Thetrial courts setting aside of a jury finding of guilt and its dismissal ofrifee- (6) Proce6d|ng$mder this section shall be considered civil in
mation, was not appealable by #tatebecause it was a final judgment adverse to th@ature,and the burden of proof shall be upon the person.
state made after jeopardy had attached, and jeopardyotasived; hence the judg
mentwas not within those situatiofi®m which a state appeal is authorized by this (7) An appeal _may_ be taken from the order entered on the
section. State vDetco, Inc66 Ws. 2d 95223 N.W2d 859(1974). motionas from a final judgment.

Thetrial courts order specifying conditions afcarceration was neither a judg it ; i P
mentnor a sentence undsub. (1) (c). State Gibbons,71 Ws. 2d 94237 N.w2d (8) A petition for a writ of habeas corpus or an action seeking

33(1976). thatremedy in behalf of a person who is authorized to apply for
Unders. 808.03 (2), both the prosecution and defense may seek permissive apgedief by motion under this section shall not be entertained if it
of nonfinal orders. State Rabe96 Ws. 2d 48291 N.W2d 809(1980). appearghat the applicant has failed to apply for relief, by motion,

Sub.(1) (d) 2. authorizes tretate to appeal an order suppressing a defeadaat’ ;
statements State vMendoza96 Wis, 2d 106291 N.W2d A478(1980). to the court which sentenced the person, or that the court has

Sub.(2) does not confine the right of cross—appeal to final judgments or orde@se.n!edt.he. person relief,.unless it alappears that.the remedy by
Statev. Alles, 106 Ws. 2d 368316 N.W2d 378(1982). motionis inadequate or infeictive to test the legality of his or her
The state may appeaks a matter of right any pretrial order barring admission qfjetention.

evidencethat might “normally” determine theuccess of the prosecutisrcase. : . .
Statev. Eichman 155 Ws. 2d 552456 N.W2d 143(1990). wis oo (11%7817;:-'1%(&9:' 35! © 298N AL 1981 ¢. 289Sup. C1. Orden 4t

This section does not prohibit the tridurt from hearing a motion by the state to g /
reconsidemn order grant[i)ngostconviction relief. A trial%ourt has in%/erent power, Judicial CO“”?.'I fN_ote, 1981'S.|“bi (8) has been amended to reflect the fact that
to vacate or modify an order pursuant to s. 807.03. St@mukett, 2002 WI App abeasorpus relief is now available in an ordinary action in circuit court. See s.
115.254 Wis. 2d 817, 647 N.W2d 357 01-1295 781.01,stats., and the note thereto and s. 809.51, stats. [Bill 613-A]

A ruling that reduced a chye form OWI 3rd dense to second fainse was not  Judicial Council Note, 1988:Sub. (5) is amended to allow postconviction
appealable as a matter of right. Unlike a collateral challenge that would reducdn@fionsunder this section to be heard by telephone conference. [Re Gledtivef
OWI chage from a 4th or greaterfehse to a 3rd or lessefefse, the reducetuim an.1, 1988]. . . . . . .
berof prior convictions at issue in this case would not change the applicable-prohibPlea bagaining as a basis for withdrawal of a guilty plea and a new trial are dis
ited alcohol level. The circuit coustruling would not require the state to present angussed. State Wolfe, 46 Wis. 2d 478175 N.W2d 216(1970).
differentevidence at trial regarding the defendsatitual level of intoxication that =~ Whenthe defendant makes a e motion within the time limited but counsel is
would prevent thesuccessful prosecution of the current gbarState vKnapp, 2007  not appointed until latethe court should hear the motion. A guilty plea can be with
WI App 273,306 Wis. 2d 843743 N.W2d 481 07-1582 drawnas a matter of right if it is established that: 1) there was a violation of a relevant

Cﬁnstituti?nﬁlrigh;l; 2) Ithe \éiolgtifon é:aused the defendafnt to pl_e?d guilty; andIS)hatI
i ; thetime of the gui ea the defendant was unaware of potential constitutional chal
974.06 POStCOHVI.Ct.Ion prOCEdure' (1) Aft.er the timefor lengesto the pr%sgn?tioa’case because of that violation.p Sta@arlson48 Ws.
appeal or postconviction remedy provided in 874.02 has 2d 222179 N.w2d 851(1970).
expired,a prisoner in custody under sentence of a court or a persofndefendant contention that he concluded he was going to be sentencedhender

i i i i Youth Service Act for no more than 2 years, whereas a 20-year sentesce
convictedand placed with a volunteers probation program , posed constituted no grounds for withdrawal of the guilty plea when trial defense

Y X i
unders.973.11claiming the right to be released upon the gr_our_'taunselasserted at thpostconviction hearing that such a sentence was a desired
thatthe sentence was imposed in violation of the U.S. constitutigsiectivebut that no agreement had been made with the district attorney that it could

it P ; chieved nor representation made to his clientttieatesser sentence would be
or the constitution or laws of this state, that the court was withqlit -5 g e VFroelich 49 Wis. 2d 551182 N.W2d 267(1971).

juriSdiCtion to implose sucbentfence, or that the Semence Wa$ InThesentencing judge is not disqualified from conducting a hearing on a postcon
excesof the maximum authorized by law or is otherwise subjedttion motion to withdraw a guilty plea unless the judge ihterjected himself or

i i herselfinto the plea baaining to the extent that he or she may become a material
to collateral attack, magnove the court which imposed the Senwitnessor may otherwise be disqualified. RahhalState,52 Wis. 2d 144 187
tenceto vacate, set aside or correct the sentence. N.W.2d 800(1971).

(2) A motion for such relief is a part of the origir@iminal Thedefendant could not withdraw his guilty plea after entering a plegibaior

; ; i ; arecommendation of a one-year sentence by the prosecutor when the presentence
action,Is not a separate proceedlng and may be made atany reportrecommended 2 years and the defendant did not object. FS8tateb2 Ws.

The supreme court may prescribe the form of the motion. 2d 651, 191 N.W2d 214(1971).

(3) Unlessthe motion and the files and records of the actionPostconvictiorprocedure cannot be used as a substitute for appsal.effors
f : . . suchas insuficiency of evidence and instructions and errors in the admission-of evi
conclusivelyshow that the person is entitled tonebef, the court jencecannot beaised. State Langston53 Wis. 2d 228191 N.w2d 713(1971).

shall: Theprocedure to be followed as to postconviction motions is discussed. Peterson

(a) Causea copy of the notice to be served upon the distriétﬁta:]em,ws- 2%?;370195tNaW2hd Siz(lwz)-d cstsondars laims and
: H A H 0 hearing nee e granted when the record re endans claims an ey
attomeyWhO shall file a written response within the time 'precan be found to have no meritNelson v State 54 Wis. 2d 489195 N.W2d 629

scribedby the court. (1972).
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This section is not a remedy for an ordinary rehearing or reconsideration-of senA defendant is prohibited from raising a constitutional issue on a motion under s.
tencingon its merits. Onlygonstitutional and jurisdictional questions may be raised®74.06if the claim could have been raised in a previously fil€3¥74.02 motion or
This section may be used to review sentences and convictions regardless of thealditect appeal. State Escalona—Naranjd,85 Ws. 2d168 517 N.W2d 157(1994).

of prosecution.State ex rel. \wWren v County Court54 Ws. 2d 613197 N.w2d Generallynew rules of law will not be applied retroactively to cases on collateral
1(1972). review under this sectionState vHorton,195 Ws. 2d 280536 N.W2d 155(Ct.

A petition under this section is limited to jurisdictional and constitutional issue&pp. 1995),93-3380
It is not a substitute for a motion for a new trialard&/v State 56 Wis. 2d 390202 A motion may not be filed under this section while an appeal of the same case is
N.w.2d 10(1972). pending. When an appeal has not been resaliedime for appeal under sub. (1)

A question of stiiciency of theevidence cannot be reached by a motion under thisasnot expired. State Redmond203 Ws. 2d 13552 N.w2d 1.5 (Ct. App. 1996),
section. The complete failure to produce any evidence could be reached, becausel544
convictionwithout evidence of guilt would be a denial of due procégsher v State, TheEscanalona—-Naranjaule that a prisoner is compelled to raise in an original
59 Wis. 2d 371208 N.W2d 396(1973). motionall grounds for postconviction relief that could have all been brought at the
A motion for postconviction relief may be denied without a hearing if the defensametime is extended to appeals by certiorari from parole and probation revocation
antfails to allege stitient facts to raise a question of fact or presents only conclusofgarings. State ex rel. Macemon €hristie,216 Ws. 2d 337576 N.W2d 84(Ct.
allegationspr therecord conclusively demonstrates that he or she is not entitledApp. 1998),97-0660
relief. If multiple grounds for relief are claimed, particularized rulings as to each areSubjectto any other bars, all defendants on probdi@mve standing to pursue post
to be made in denying the motion without an evidentiary hearing. Sn8tate60  convictionrelief under this section. StateMentzel,218 Ws. 2d 734581 N.w2d
Wis. 2d 373210 N.W2d 678(1973). 581 (Ct. App. 1998)97-1814 _ A
In view of s, 971.31 (2), objection to an arrest, ifisighcy ofthe complaint, or Section973.13 commands that all sentences in excess of that authorized by law be
theuse of illegal means to obtain evidence may not be raised for the first time uridglaredvoid, including the repeater portion of a sentence. Prior postconviction
this section. State.\Kuecey60 Wis. 2d 677211 N.W.2d 453(1973). motionsthat failed to challenge the validity of the sentence do not bar seeking relief
Whena defendant, ordered to be presgmt hearing under this section, escapeffom faulty repeater sentences. StatBlowers 221 Ws. 2d 20586 N.W2d 175(Ct.
from prison, the court may summarily dismiss the petition. Stalehn,60 Ws. 2d pp. 1998),97-3682 .
730, 211 N.W.2d 463(1973). Escalona—Naranjalid not overruleRobinson State vHensley221 Ws. 2d 473

) 585N.W.2d 683(Ct. App. 1998)97-3052
The supreme court does not encourage the assignment of meshtverprosecu A motion to modify a sentence under this section, due to an im |
, - e g f , properly entered res
t308r§ gtla7f ﬁ?&gg&egs%fg%f for postconviction relief. HolmesState53 Wis. 2d titution order does not allow granting a money judgmagtinst the state for the
’ L . " recoveryof improperly collected restitution under the improper sentetate v
Factsmust be alleged in the petition and the petitioner cannot stand on CO“C|U3WMniecheske223 Wis. 2d 493590 N.W2d 17(Ct. App. 1998)98-1369
allegationshoping to supplement them at a hearing. LevesgBeate 63 Ws. 2d Whethera claim that newly discovered evidence entitles a probation revokee to an
412, 217_N-W2d 317(1_974)- . . ) o _evidentiary hearing to determine whether a new probation revocation hearing should
_Thefailure to establish a factual basis for a guilty plea is of constitutional dimepe conducted shall be governed by procedures analogous to those in criminal cases.
sionsand is the type of error that can be reached by a s. 9Mélih. Loop vState, Bookerv. Schwarz, 2004 WI App 5@70 Wis. 2d 745678 N.W2d 361 03-0217
65Wis. 2d 499222 N.W2d 694(1974). Trial courts may correct obvious errors in sentences whisrciéar that a good
Thenecessity or desirabilityf the presence of the defendant at a hearing on posaith mistake was made in an initial sentencing pronouncement, the court promptly
convictionmotions is a matter of discretion for the trial court and depends upon tleeognizeshe errorand the court, by reducing an erroneous original sentence on one
existenceof substantial issues @dct. There was no abuse of discretion in the denialountand increasing the original sentence on anpsesks to impose a lawfully
of defendang motion to be present at the hearing on his s. 974.06 motions when aitycturedsentence that achieves the overall disposition the court originally intended.
issuesf law were raised and defense counseldihdr opportunities to consult with Statev. Gruetzmache2004 WI 55271 Wis. 2d 585679 N.W2d 533 02-3014
thedefendant. SandersState69 Ws. 2d 242230 N.W2d 845(1975). Sub.(6) compels the state to turn over evidence for independent DNA testing, sub
Although the defendang allegation had no support in the record of the origingectto protective conditions imposed by the trial court. Statidson, 2004 WI App
proceedingsa silent record did not conclusively show that the defendant was r,273 Ws. 2d 707681 N.W2d 316 03-2083
entitledto no relief. Whenhe defendant refuted his earlier statement that no promisesA hearing on a postconviction motion is required only when the movant states suf
weremade to induce his confession other than that he would not have to go to jail figignt material facts that, if true, would entitle the defendant to relief. The mere
dayand alleged a promise of probation, an issue of fact was presented requiringssertiorof a claim of manifest injusticén this case the infefctive assistance of
evidentiary hearing. Zuehl $tate59 Ws. 2d 355230 N.w2d 673(1975). counseldoesnot entitle a defendant to the granting of relief. Stafdlen, 2004 WI
Proceduresnade applicable by the postconviction relief statute shall be the exch6,274 Ws. 2d 568,682 N.W2d 433 02-2555 .
sive procedure utilized to seek correction of an allegedly unlawful sentence: Span/Vhena defendars’postconviction issues halveen addressed by the no merit pro
nuth v State70 Ws. 2d 362234 N.W2d 79(1975). cedureunder s. 809.32, the defendant may not thereafter again raise those issues or

At i it - - i hat could have been raised in a previous postconviction motion under
State courts do not have subject-matter jurisdiction over postconviction moti@ierissued . previ o i
of federal prisoners not in custody under the sentence of a state court. Btattha fh 74.06, absent_thesjdesf?rldan_lt_ﬁiemonggggnvg\]/flmAsut ;elasé’ln\sgr fgl(ljlleStoggése
ropoulos,72 Wis. 2d 327240 N.W2d 635(1976). o ars G sy State vTilman, pp 71281 Wis. 7
An issue considered on d|\r/act reanew cannot be :jeconsmered on a motiothisnder " Thjs section andEscalona-Naranjpreclude a defendant from pursuing claims in
section. Beamon vState 93 Ws. 2d 215286 N.W2d 592(1980). a subsequent appeal that could have been raised in his or her direct appeal, unless the
This section does not supplant the wrieafr coram nobis Jessen.\5tate95  defendanprovides stffcient reason for failure to raise the claims in the first instance.
Wis. 2d 207290 N.W2d 685(1980). Thatthe appeal wadismissed pursuant to s. 809.83 (2) does not change the resullt.
A court had no jurisdiction under this sectiorhear a challenge of the computationState v Thames, 2005 WI App 10281 Ws. 2d 772700 N.W2d 285 04-1257
of prisonets good time. Habeas corpus is the proper avenue of relief. Slatew Becausan individual has no underlying constitutional right to appointed counsel
son,101 Ws. 2d 698305 N.W2d 188(Ct. App. 1981). in state collateral postconviction proceedings, an individual may not insist upon
The power of a circuit court to stay the execution of a sentence for legaldzse implementatiorof Anders vCalifornia, 386 U.S. 738procedures. Pennsylvania v
notinclude thepower to stay the sentence while a collateral attack is being madefinley, 481 U.S. 5541987).

the conviction by a habeas corpus proceeding in federal court. Sgftemate107 Whenpostconviction counsel failed to assert a claim offéutive assistancef

Wis. 2d 460 319 N.W2d 834(1982). trial counsel in a postconviction motion under s. 974.02, the defesdaptrtunity
Theburden of proof under sub. (6) is clear and convincing evidence. St#e v to ague that claim on direct appeal was foreclosed. The appropriate forum for assert

berg,109 Ws. 2d 96 325 N.W2d 687(1982). ing ineffective assistance of postconviction counsel for failure to raisteatisle

A defendant uncorroborated allegations will not suppodiaim of inefective ~ assistancef trial counsel was in a collateral motion under s. 974.06. Pagank,
representatiomwhen counsel is unavailable to rebut the claim offéméifzeness. 343 F.3d 901(2003). ) ) ) ]
Statev. Lukasik,115 WSs. 2d 134340 N.W2d 62(Ct. App. 1983). _ This section does not constitute direct review for purposes of calculating the date
Formalviolation of s. 971.08 may not be remedied under this section. MotioffsWhich a judgment became firiay the conclusion of direct review or the expiration
under this section are limited to jurisdictional and constitutional matters. Stat&?lthe time for seeking such review under 28 U.S.C. 2244(d)(1)(A). This section s,

Carter,131 Ws. 2d 69389 N.W2d 1(1986). in fact, a statute addressing collateral relief. GrahaBomen,483 F3d 475(2007).
While a trial courts failure to submit a lesser-includedenfse instruction tgury Postconvictioremedies in the 197" Eisenbey, 56 MLR 69.

would probably result in reversal upon timely direct appeal, the error is nonefi The duties of trial counsel after conviction. Eisegh&®75 WBB No. 2.

tutional proportion entitling a defendant to pursue relief under this sec8tate v Wisconsin postconviction remedies. 1970 WLRE.

Nicholson,148 Ws. 2d 353435 N.W2d 298(Ct. App. 1988). Postconviction procedure; custody requirements. 1971 WLR 636.

A defendant challenging a sentence on due process grounds based upon a failgfigtev. Escalona-Naranjo A Limitation on Criminal Appeals in Wconsin?
to receivea copy of the presentence investigation report is entitled to a hearing oflynt. 1997 WLR 207.
uponshowing that the court had a blanket policy of denial of access and the policyew Laws Reflect the Power and Potential of DNA. Findl&yis. Law May;
wasspecifically applied to the defendant, or thefore sentencing the defendant per 2002.
sonally sought access and was denied it. Stéleres 158 Ws. 2d 636462 N.Ww2d
899 (Ct. App. 1990). . L. . .

A defendang death did not moot a motion under s. 974.06 or the appeal of #/4.07 Motion for postconviction deoxyribonucleic

denial. State vWitkowski, 163 Ws. 2d 985473 N.w2d 512(Ct. App. 1991). acid testing of certain evidence. (1) In this section:

A court shouldpermit post sentencing withdrawal of a guilty or no contest plea u ”
only to correct a “manifest injustice.” Statelrieger 163 Ws. 2d 241471 N.w2d (a) Government agency means_any department,_ agency
599 (Ct. App. 1991). courtof the federal government, of this state, or of a gitiage,

If a defendant is represented by the same attorney at trial and after convictiontdwn, or county in this state.
attorney’sinability to assert his or her own ifedtiveness is a siigient reason under “ " .
sub.(4) for not asserting the matter in the original s. 974.06 motion. Sfthin (b) “Movant” means a person who makes a motion under sub.
2

son, 177 Wis. 2d 46501 N.W2d 831(Ct. App. 1993).

Whena defendant muste present for a postconviction evidentiary hearing, the use : ; ; ; : FRH
of a telephone hearing is not authoriz&tate vVennemannl80 Ws. 2d 81 508 (2) At any time after bemg convicted of a Cr'mJUdlcated

N.W.2d 404(1993). delinquent,or found not guilty by reason of mental disease or
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defect,a person may make a motion in the court in which he or she(c) Uponmotion of the district attorney or the movant, the
wasconvicted, adjudicated delinquent, or found guaitty by rea courtmay impose reasonable conditions on availability of mate
son of mental disease or defect for an order requiring forensial requested under pafg) 2.and(b) 2.in order to protect the
deoxyribonucleicacid testing of evidence thich all of the fol  integrity of the evidence.
lowing apply: (d) This subsection does not apply unless itiffermation

(a) The evidence is relevant to the investigation or prosecutibaingdisclosed or the material being made available is relévant
that resulted in the conviction, adjudication, or finding of nothe movants claim at issue in the motion made under €2ip.

guilty by reason of mental disease or defect. (7) (@) A court in which a motion under su@) is filed shall
(b) The evidence is in thectual or constructive possession obrderforensic deoxyribonucleic acid testing if all of the following
a government agency apply:

(c) The evidence has not previously been subjected to forensic 1. The movant claims that he or she is innocent of tensé
deoxyribonucleicacid testing qrif the evidence has previouslyatissue in the motion under su@).
beentested, it may now be subjected to another test usioga 2. ltis reasonably probable that tmevantwould not have
tific technlque that was not avallabl_e or was not Utl|lZ€d_ Eﬂl’mﬁ beenprosecuted, convictethund not guilty by reason of mental
of the previous testing arttlat provides a reasonable likelihoodiiseaseor defect, or adjudicated delinquent for thiense at issue
of more accurate and probative results. in the motion under sukR), if exculpatory deoxyribonucleic acid
(3) A movant orif applicable, his or her attorney shall servéestingresults had been available before the prosecution, convic
acopy of the motion made under s(®). on the district attorneg’ tion, finding of not guilty or adjudication for the t#nse.
office that prosecuted the case that resulted in the conviction, 3. The evidence to be testawets the conditions under sub.
adjudication,or finding of not guilty by reason of mental diseasg) (a)to (c).
or defect. The court in which the motion is made shall also notify’ 4~ The chain of custody of the evidence to be tested-estab

the appropriate district attorneyoffice that a motion has been|ishesthat the evidence has not been tampered with, replaced, or
madeunder sub(2) and shall give the distrieitorney an opporU  jteredin any material respect,df the chain of custody does not

nity to respond to the motion. Failure by a movant to serve a cQ¥{aplish the integrity of the evidence, the testing itselestab
of the motion on the appropriate district attorseyfice does not "Fh the integrity of the evidence.

deprivethe court of jurisdiction and is not grounds for dismissa (b) A courtin which a motion under su@) is filed may order

of the motion. h h . ; = .
forensic deoxyribonucleic acid testing all of the followin
(4) (a) The clerk of the circuit court in which a motion undeéBPW' y g 9
sub.(2) is made shall send a copy of the motion and, if a hearin T
L . : P 1. Itis reasonably probable that the outcome of the preceed
on the motion is scheduled, a noticetloé hearing to the victim ingsthat resulted ifthe conviction, the finding of not guilty by rea

of the crimeor delinquent act committed by the movant, if th : . o) =
. ; P ' nof mental disease or defect, or the delinquency adjudication
clerkis ableto determine an address for the victim. The clerk ¢ the ofense at issue in the motion under s@, or the terms

thecircuit court shall make a reasonable attempt to send the ¢ Yhe sentence. the commitment unde¥74.. 17 or the disposi

of the motion to the address of the victim within 7 days of the d
onwhich the motion is filed and shall makegeasonable attempt. Sr%under ch938, would have been more favorabtethe movant

to send a notice of hearing, if a hearing is scheduled, to the add'vé e results of deoxyribonucleic acid testivgd been available

I rehe or she was prosecuted, convicted, found not guilty by
ﬁ‘;gﬁ]\g?ﬂm’ postmarked at least 10 days before the date of sonof mental disease or defect, or adjudicated delinquent for

(b) Notwithstanding the limitation on titisclosure of mailing the gfe{];s'evidence to be testatbets the conditions under sub
addresseffom completed information cards submitted by victimf;z) (a{) o (C). '
gggegga)ségg 1(0150 )(4(,)d ;%2%%%? (§)4 %0(2)0%031(%133534?]? ((Zd)) 3. The chain of custody of the evidence to be tested-estab
971.17(6m) (d) and980.11 (4), the department of corrections, theiShesthat the evidence has not been tampered with, replaced, or
parolecommission, and the department of health sensbed, alteredin any material respect,af the chain of custody does not

upon request, assist clerks of court in obtaining informatiofStaPlish the integrity of the evidence, the testing itseltséab
regardingthe mailing address of victims for tperpose of send 'S the integrity of the evidence. -
ing copies of motions and notices of hearings under(@gr ~ (8) Thecourt may imposeeasonable conditions on any test
(5) Upon receiving under sul{3) a copy of a motiomade N9 ordered under this section in order to protect the integrity of
undersub.(2) or notice from a court that a motion has been mad8€ evidence and the testing process. If appropitiagezourt may
whicheveroccurs firstthe district attorney shall take all actionrderthe state crime laboratories to perform the testing as pro
necessaryo ensure that all biological material that was collectéfded under s165.77 (2mjor, after consulting with the movant
in connection with the investigation or prosecution of the case gHif the district attorneymay order that the material be sent to a
thatremains in the actual or constructive custotlg government 1acility otherthan the state crime laboratories for testing. If
agency is preserved pending completion of the proceedings urfiféeredto perform testing under this section, the crime laberato
this section. ries may subject to the approval of the movamtd the district
(6) (a) Upon demand the district attorney shall disclose to tﬁ\étorney,arrange. for qnother famhty to perform the testing.
movantor his or her attorney whether biological material has been (9) If @ courtin whicta motion under sul2) is filed does not

tested and shall make availablette movant or his or her attorneyorder forensic deoxyribonucleic acid testing, or if the results of
thefollowing material: forensicdeoxyribonucleic acid testing ordered under #eistion

1. Findings based on testing of biological materials. arenot supportive of the movastlaim, the court shall determine

. . L . the dispositionof the evidence specified in the motion subject to
2. Physical evidence that is in the actual or construpige the following:

sessiorof a government agency and that contains biologieaé (a) If a person other than the movant is in cust efined

rial or on which there is biological material. in 5.968.205 (1) (a)the evidence is relevant to the criminal, delin
(b) Upon demand the movant or his or her attorney shall dig,ency,or commitment proceedingpat resulted in the person

closeto the district attorney whether biological material has be%ingin custodythe person has not been denied deoxyribonucleic
tested andhall make available to the district attorney the follow,cig testing or postconviction relief under this section, and the per

ing material: _ o ) sonhas not waived his or her right to preserve the evidender
1. Findings based on testing of biological materials. s.165.81 (3)757.54 (2)968.205 or978.08 the court shall order
2. The movans biological specimen. the evidence preserved until all persons entitled to haveuhe
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dencepreserved are released from custaaiyl the court shalles  lic defender for determination of indigency and appointment of
ignatewho shall preserve the evidence. counselunder s977.05 (4) (j)

(b) If the conditions in pafa) are not present, the court shall (12) (a) The court mayrder a movant to pay the costs of any
determine the disposition of teeidenceand, if the evidence is testingordered by the court under this section if the court deter
to be preserved, by whom and for how long. The court shall issn@esthat the movant is not indigent.
appropriateorders concerning the disposition of the evidence (b) A movant is indigent for purposes of p@) if any of the
basedon its determinations. following apply:
(10) (a) If the results of forensideoxyribonucleic acid testing 1. The movant was referred to the state public defender under
orderedunder this section support the movartfaim, the court sub.(11) for a determination of indigency and was found to be
shallschedule a hearing to determine the appropriate relief toihgigent.
grantedto the movant. After the hearing, and based on the results 2 The movant was referred to the state public defender under
of the testing and any evidence or other maitesented at the gyp_(11) for adetermination of indigency but was found not to be
hearing the court shall enter any order that sethesinterests of indigent,and the court determines thaé movant does not pos
justice,including any of the following: _ sess the financial resources to pay the costs of testing.
1. An order setting aside or vacating the mogajutigment 3. The movant was not referred to the state putgiender

of conviction,judgment of not guilty by reason of mental diseasgndersub.(11) for a determination of indigency and the court

or defect, or adjudication of delinquency determinesthat the movantdoes not possess the financial
2. An order granting the movaatnew trial or fact—finding resourcego pay the costs of testing.

hearing. (c) The state crime laboratories shall pay for testing ordered
3. An order granting the movantrew sentencing hearing, underthis section and performed by a facility other than the state

commitmenthearing, or dispositional hearing. crimelaboratories if the court does not order the movant to pay for
4. An order dischaing the movant fronsustody as defined thetesting.

in 5.968.205 (1) (a)if the movant is in custody (13) An appeal may be taken from an order entered under this

5. An order specifying the disposition of any evidence thé?HQtionaszggom aagg(?l J'Ug(%g:)ent-zm 0121 6 (&

i i i i istory: lal 5 a. 7 a. 26.9121 a)
remainsafter the completlon of the testing, SUbJeCt to Qb(a) Sub.(6) gives the defendant the right to test sought-after evidence contairing bio
and(b)- logical material if the circuitourtdetermines that the evidence meets the conditions

i i i undersub. (2), the defendant complies with all reasonable conditigrased by the
(b) A court may order a new trial under.pjab without maklng courtto protect the integrity of the evidence, and the testing of the evidence is at the

thefindings specified in $805.15 (3) (apnd(b). defendantsown expense.” If a movant seeks DNA testing at public expense, the
(11) A courtconsidering a motion made under s(ﬂj.by a Mmovantmust proceed under sub. (7) ¢a)b) and satisfy the heightened requirements

. : in sub. (7). State. Wloran, 2005 WI 15,284 Ws. 2d 24700 N.W2d 88403-0561
movantwho is not represented by counsel shall, if tiavant Preserving Due Processiolationsof the Wisconsin DNA Evidence Preservation

claimsor appears to be indigent, refer thevant to the state pub statuteas Per Seidlations of the Fourteenth Amendment. Kipp. 2004 WLR 1245,
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