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Analysis by the Legislative Reference Bureau
TAXATION

OTHER TAXATION

Under current law, generally, a person may not sell cigarettes in this state as
a distributor, jobber, vending machine operator, or multiple retailer without having
a permit from DOR. A “jobber” is any person who acquires cigarettes from
manufacturers or distributors, stores the cigarettes, and sells the cigarettes to
retailers for resale.

Current law also prohibits a direct marketer from selling cigarettes to
consumers in this state unless the direct marketer fulfills certain requirements.
Current law defines “direct marketing” as publishing or making accessible an offer
for the sale of cigarettes to consumers in this state, or selling cigarettes, using any
means by which the consumer is not physically present on a premise that sells
cigarettes.

Under current law, a direct marketer must certify to DOR: that the person will
register with debit and credit card companies; that the invoices for all shipments of
cigarettes will bear the direct marketer’s name and address; and that the direct
marketer will provide DOR any information that DOR considers necessary. The
direct marketer may not sell any cigarettes unless the sales tax, use tax, or cigarette
tax, as appropriate, has been paid on the sale of the cigarettes.
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Current law requires a direct marketer who sells cigarettes to consumersin this
state to verify the consumer’s name and address and that the consumer is at least
18 years of age. In addition, any person who delivers such cigarettes to consumers
in this state must verify that the person who purchased the cigarettes, and who
receives the delivery, is at least 18 years of age.

Under this bill, generally, the same provisions under current law that apply to
the direct marketing of cigarettes also apply to the direct marketing of tobacco
products. Inaddition, no person may sell cigarettes or tobacco products to consumers
in this state unless the person applies to DOR for a permit.

Under current law, a person may not sell cigarettes or tobacco products to
consumers in this state unless the person obtains a license from each city, village, or
town in which the person intends to sell cigarettes or tobacco products. Under the
bill, no city, village, or town may issue a license to any person who has an arrest or
conviction record related to selling cigarettes or tobacco products. Under the bill, a
direct marketer who holds a valid permit to sell cigarettes or tobacco products to
consumers in this state is not required to obtain a license from each city, village, or
town in which the cigarettes or tobacco products are sold.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 7’;’ .61 (11) of the statutes is amended to read:

77.61 (11) Any city, village or town clerk or other official whose duty it is to issue
licenses or permits to engage in a business involving the sale at retail of tangible
personal property subject to tax under this subchapter, or the furnishing of services
so subject to tax, shall, before issuing such license or permit, require proof that the

person to whom such license or permit is to be issued is the holder of a seller’s-permit
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SECTION 2

v

SECTION 2. 100.20 (1n) of the statutes is amended to read:
100.20 (In) It is an unfair method of competition or an unfair trade practice

for any person to sell cigarettes to consumers in this state in violation of s. 139.345

or to sell tobacco products to consumers in this state in violation of s. 139.795.
v
SECTION 3. 100.30 (2) (¢) 1. b. of the statutes is amended to read:

100.30 (2) (¢) 1. b. For every person holding a permit as a bonded direct
marketer as defined in s. 139.30 (1d), as a distributor as defined in s. 139.30 (3), or
as a multiple retailer as defined in s. 139.30 (8), with respect to that portion of the
person’s business which involves the purchase and sale of cigarettes “cost to
wholesaler” means the cost charged by the cigarette manufacturer, disregarding any
manufacturer’s discount or any discount under s. 139.32 (5), plus the amount of tax
imposed under s. 139.31. Except for a sale at wholesale between wholesalers, a
markup to cover a proportionate part of the cost of doing business shall be added to
the cost to wholesaler. In the absence of proof of a lesser cost, this markup shall be
3% of the cost to wholesaler as set forth in this subd. 1. b.

SECTION 4. 10})/.30 (2) (L) (intro.) of the statutes is amended to read:

100.30 (2) (L) (intro.) “Wholesaler” includes every person holding a permit as
a bonded direct marketer as defined in s. 139.30 (1d) or as a multiple retailer under
s. 139.30 (8) and every person engaged in the business of making sales at wholesale,
other than sales of motor vehicle fuel at wholesale, within this state except as follows:

SECTION 5. 106!.30 (2) (L) 2. of the statutes is amended to read:

100.30 (2) (L) 2. In the case of a person holding a permit as a bonded direct

marketer as defined in s. 139.30 (1d) or as a multiple retailer as defined in s. 139.30

(8), “wholesaler” applies to that portion of the person’s business involving the
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R SECTION 5

purchase and sale of cigarettes and to any wholesale portion of that person’s
business.
v
SECTION 6. 134.65 (1) of the statutes is amended to read:
134.65 (1) No person shall in any manner, or upon any pretense, or by any
device, directly or indirectly sell, expose for sale, possess with intent to sell,
exchange, barter, dispose of or give away any cigarettes or tobacco products to any

person not holding a license as herein provided or a permit under ss. 139.30 to 139.41

or, 139.79, or 139.795 without first obtaining a license from the clerk of the city,

village, or town wherein such privilege is sought to be exercised. This subsection

10 does not apply to a person who holds a valid permit under s. 139.345 or 139.795 and

11 who sells cigarettes or tobacco prdducts solely as a direct marketer.

12 SECTION 7. 132{.65 (1n) of the statutes is created to read:

13 134.65 (1n) (a) The department of revenue shall prepare an application form
14 for licenses issued under this section. In addition to the information required under
15 sub. (1m), the form shall require all of the following information:

16 1. The applicant’s history relevant to the applicant’s fitness to hold a license
17 under this section.

18 2. The kind of license for which the applicant is applying.

19 3. The premises where cigarettes or tobacco products will be sold or stored.
20 4. If the applicant is a corporation, the identity of the corporate officers and
21 agent.

22 5. If the applicant is a limited liability company, the identity of the company
23 members or managers and agent.

24 6. The applicant’s trade name, if any.

25 7. Any other information required by the department.
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SECTION 7

(b) The department of revenue shall provide one copy of the application form
prepared under this subsection to each city, village, and town.

(¢) Each applicant for a license under this section shall use the application form
prepared under this subsection.

(d) 1. Each application for a license under this section shall be sworn to by the
applicant and the applicant shall submit the application with the clerk of the city,
village, or town where the intended place of sale is located.

2. Within 10 days of any change in any fact set forth in an application, the
applicant or license holder shall file a written description of the change with the clerk
of the city, village, or town where the application was submitted.

3. Any person may inspect applications submitted under this paragraph. The
clerk of each city, village, or town where such applications are submitted shall retain

all applications submitted under this paragraph, but may destroy all applications

ey

that have been retained for 4 years or longer.
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SECTION 8. 134.65 (1r) of the statutes is created to read: %
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SECTION 8
111.335, if a business entity has been convicted of a crime, the entity may not be
issued a license under sub. (1) unless the entity has terminated its relationship with
the individuals whose actions directly contributed to the conviction.
v
SECTION 9. 134.65 (2) (a) of the statutes is amended to read:

134.65 (2) (a) Exeept Subject to sub. (1r), and except as provided in par. (b),

upon filing of a proper written application a license shall be issued on July 1 of each
year or when applied for and continue in force until the following June 30 unless
sooner revoked. The city, village or town may charge a fee for the license of not less
than $5 nor more than $100 per year which shall be paid to the city, village or town
treasurer before the license is issued.

SECTION 10. 134.65 (5) of the statutes is renumbered 134.65 (5) (a) and
amended to read:

134.65 (5) (a) Any Except as provided in par. (b), any person violating this

section shall be fined not more than $100 $1,000 nor less than $25 $500 for the first
offense and shall be fined not more than $200 $5,000 nor less than $25 $1,000 or

imprisoned for not more than 180 days or both for the 2nd or subsequent offense. I

exeeeding-60-days—or-both-—Cenwvietion Upon conviction of a 2nd or subsequent

offense, the court shall immediately terminate the license of the person convicted of

being personally guilty-of such-failure to-exerecise-due-ecare and the person shall not

be entitled to another license hereunder for a period of 5 years thereafter, nor shall

the person in that period act as the servant or agent of a person licensed hereunder

for the performance of the acts authorized by such license.
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SEcCTION 11

SeEcTION 11. 134.65 (5) (b) of the statutes is created to read:

134.65 (5) (b) No penalty shall be imposed under par. (a) if any of the following
apply:

1. The secretary of revenue determines that imposing a penalty would be
inequitable because of inadvertent acts, mistakes, or unusual circumstances related
to the violation.

2. The person who is subject to a penalty under par. (a) had good cause to violate
this section, and such violation did not result from the person’s neglect.

SECTION 12. 132{.66 (2) (d) of the statutes is created to read:

134.66 (2) (d) Noretailer, direct marketer, manufacturer, distributor, jobber or
subjobber, no agent, employee or independent contractor of a retailer, direct
marketer, manufacturer, distributor, jobber or subjobber, and no agent or employee
of an independent contractor may provide cigarettes or tobacco products for nominal
or no consideration to any person under the age of 18.

SECTION 13. 134.66 (3m) of the statutes is created to read:

134.66 (3m) DEFENSE OF DIRECT MARKETER. Proof of all of the following facts by
a direct marketer who sells cigarettes or tobacco products to a person under the age
of 18 is a defense to any prosecution for a violation under sub. (2) (a):

(a) That the direct marketer used a mechanism, approved by the department
of revenue, for verifying the age of the purchaser.

(b) That the purchaser falsely represented that he or she had attained the age
of 18 and presented a copy or facsimile of an identification card.

(c) Thatthename and birthdate of the purchaser, as indicated by the purchaser,

matched the name and birthdate on the identification presented under par. (b).
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SECTION 13

(d) That the sale was made in good faith, in reasonable reliance on the
mechanism described in par. (a) and the representation and identification under
pars. (b) and (c), and in the belief that the purchaser had attained the age of 18.

SECTION 14. 132{.30 (4n) of the statutes is repealed and recreated to read:

139.30 (4n) “Idﬁntiﬁcation card” has the meaning given in s. 134.66 (1) (¢).

SecTioN 15. 139.30 (7) of the statutes is amended to read:

139.30 (7) “Manufacturer” means any person who directly manufactures
cigarettes for the purpose of sale, including the authorized agent of a person who
directly manufactures cigarettes for the purpose of sale.

SECTION 16. 139.30 (8s) of the statutes is created to read:

139.30 (8s) “Person” means any individual, sole proprietorship, partnership,
limited liability company, corporation, or association, or any owner of a single-owner
entity that is disregarcfl},ed as a separate entity under ch. 71.

SECTION 17. 139%32 (4) of the statutes is amended to read:

139.32 (4) In lieu of stamps the secretary may authorize impressions applied
by the use of meter machines. The secretary shall prescribe by rule the type of
impression and the kind of machines which may be used.

SECTION 18. 13é.321 (1) (intro.) of the statutes is amended to read:

139.321 (1) (intro.) It is unlawful for any person to purchase or possess
cigarettes unless the required stamps are properly affixed as provided in ss. 139.32
(1) and 139.33 (4).

SECTION 19. 13£).321 (1) (a) 1. of the statutes is amended to read:

139.321 (1) (a) 1. Manufacturers, bonded direct marketers, distributors or
warehouse operators possessing valid permits issued by the secretary.

SEcCTION 20. 139.34 (1) (a) of the statutes is amended to read:
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SECTION 20
1 139.34 (1) (a) No person may manufactulfe cigarettes in this state or sell
2 cigarettes in this state as a distributor, manufacturer, jobber, vending machine
3 operator, direct marketer, or multiple retailer and no person may operate a
4 warehouse in this state for the storage of cigarettes for another person without first
5 filing an application for and obtaining the proper permit to perform such operations
6 from the department.
7 SEcCTION 21. 13;84 (1) (b) of the statutes is repealed.
8 SECTION 22. 135/.34 (1) (¢) 1. of the statutes is repealed.
9 SEcTION 23. 135{34 (1) (¢) 1m. of the statutes is created to read:
10 139.34 (1) (¢) 1m. The person has an arrest record or a conviction record.
11 SECTION 24. 139\1/34 (1) (c) 2. of the statutes is amended to read:
12 139.34 (1) (c) 2. The person has been convicted of a felony, or as a repeat or
13 habitual offender, unless pardoned.
14 SECTION 25. 139.34 (1) (¢) 3. of the statutes is repealed.
15 SECTION 26. 13§f.34 (1) (c) 4. of the statutes is repealed.
16 SECTION 27. 135%34 (1) (c) 4m. of the statutes is created to read:
17 139.34 (1) (c) 4m. The person is not 18 years of age or older.
18 SECTION 28. 139‘/./34 (1) (c) 5. of the statutes is repealed.
19 SECTION 29. 135/.34 (1) (¢) 6. of the statutes is repealed.
20 SEcTION 30. 13?)/{.34 (1) (0) 7. of the statutes is renumbered 139.34 (1) (¢) 5m.
21 SecTION 31. 135/.34 (1) (cm) of the statutes is created to read:
22 139.34 (1) (cm) The requirements under par. (c) apply to all partners of a
23 partnership, all members of a limited liability company, all agents of a limited
24 liability company or corporation, and all officers of a corporation.

v
25 SECTION 32. 139.34 (4) of the statutes is amended to read:
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SECTION 32

139.34 (4) A separate permit shallk be required of and issued to each class of
permittee and the holder of any permit shall perform only the operations thereby
authorized. Such permit shall not be transferable from one person to another or from
one premises to another. A separate permit shall be required for each place where
cigarettes are stamped or where cigarettes are stored for sale at wholesale or,
through vending machines or multiple retail outlets, or by direct marketing.

SECTION 33. 135.34 (6) of the statutes is amended to read:

139.34 (6) A vending machine operator or a multiple retailer may acquire
unstamped cigarettes from the manufacturers thereof and affix the stamps to
packages or other containers only if the vending machine operator or multiple
retailer also holds a permit as a distributor or bonded direct marketer.

SECTION 34. 135/.34 (8) of the statutes is amended to read:

139.34 (8) The holder of a warehouse permit is entitled to store cigarettes on
the premises described in the permit. The warehouse permit shall not authorize the

holder to sell cigarettes. Unstamped cigarettes stored in a warehouse for a

manufacturer, bonded direct marketer, or distributor may be delivered only to a

person holding a permit as a manufacturer ez, distributor, or bonded direct marketer
who is authorized by the department to purchase and affix tax stamps.

SECTION 35. 139%/345 (1) (a) of the statutes is amended to read:

139.345 (1) (a) No person may sell cigarettes to consumers in this state as a

direct marketer or solicit sales of cigarettes to consumers in this state by direct
marketing unless the person submitste has obtained a permit from the department

phone-number—e-mail-address;—and Web-—site—address to make such sales or
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1 solicitations. The person shall file an application for a permit under this subsection\
2 with the department, in the manner prescribed by the department.
3 SECTION 36. 139.345 (1) (b) of the statutes is amended to read: ﬁjﬁg‘fi G
N / v

P s i

139.345 (1) (b) (2

6 certifies to the department, in the manner prescribed by the department, that the

7 person shall acquire stamped cigarettes from a licensed distributor or unstamped
8 cigarettes from the manufacturer thereof, pay the tax imposed under this subchapter
9 on all unstamped cigarettes and affix stamps to the cigarette packages or containers
10 as provided under s. 139.32 (1), store such packages or containers, and sell only such
11 packages or containers to consumers in this state by direct marketing; or acquire
12 cigarettes from a distributor, to the packages or containers of which stamps have
13 been affixed as provided under s. 139.32 (1), and sell only such packages or
14 containers to consumers in this state by direct marketing.
15 SECTION 37. 139{345 (1) (d) of the statutes is amended to read:
/{;\ Y 139.345 (1) (d) N e“person may-sell-cigarettesas described-in tlf’/ i
KV T N
E}) {:iwégartment may not issue a permit to a person under par. gaE unless the person
— ; - — {
18 certifies to the department, in the manner prescribed by the department, that the
19 person shall register with credit card and debit card companies; that the invoices and
20 all means of solicitation for all shipments of cigarette sales from the person shall bear

21 the person’s name and address and the permit number of the permit ultimately

22 issued under this subsection; and that the person shall provide the department any
23 information the department considers necessary to administer this section.
v

24 SECTION 38. 139.345 (3) (intro.) of the statutes is amended to read:
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SECTION 38
139.345 (3) (intro.) No person may sell cigarettes to eonsumers a consumer in

this state unless-the person does all of the following:
SECTION 39. 139.345 (3) (a) (intro.) of the statutes is amended to read:
139.345 (3) (a) (intro.) Verifies the consumer’s name identity and address and

that the consumer is at least 18 years of age by any of the following methods:
v

SECTION 40, 139.345 (3) (a) 2. of the statutes is amended to read:

O 0w =2 & Ot s W b

139.345 (3) (a) 2. The person receives from the consumer, at the time of

purchase, a copy of -a-gevernment-issued an identification card and verifies that the
name specified on the identification card matches the name of the consumer and that
the birth date on the identification card indicates that the consumer is at least 18
vears of age.
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SECTION 41. 139.345 (7)
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@Of the statutes is amended to read:) -
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/~ 139.345 (7) (a) No person may deliver a package of "cigai‘et”téé'“'éé'lmawﬁs;ﬂavi;ect

fiilarketing to a consumer in this state unless the person making the delivery receives
16

17

; -a-gevernment-issued an identification card from the person receiving the package

and verifies that the person receiving the package is at least 18 years of age. If the
18]

19

statement that affirms that the person to whom the package is addressed is at least
20 [18years of age.

person receiving the package is not the person to whom the package is addressed, the

person delivering the package shall have the person receiving the package sign a

21

22

SECTION 42. 139.345 (8) of the statutes is created to read:
139.345 (8) (a) No person may sell cigarettes to consumers in this state by direct

23 marketing unless the tax imposed under s. 139.31 (1) is paid on the cigarettes and

24

25

stamps are affixed to the cigarette packages or containers as provided under s.
139.32.
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SECTION 42

(b) No person may sell cigarettes to consumers in this state by direct marketing
unless the cigarette brands are approved by the department and listed in the
directory of certified tobacco product manufacturers and brands as provided under

s. 995.12 (2) (b).

/
v

SECTION 43. 139.345 (9) of the statutes is created to read:

139.345 (9) Except as provided in sub. (12), any person who, without having
a valid permit under sub. (1), sells or solicits sales of cigarettes to consumers in this
state by direct marketing shall pay a penalty to the department of $5,000 or an
amount that is equal to $50 for every 200 cigarettes, or fraction of 200 cigarettes, sold
to consumers in this state by direct marketing, whichever is greater.

SECTION 44. 139.345 (10) of the statutes is created to read:

139.345 (10) (a) No sale of cigarettes to a consumer in this state by direct
marketing may exceed 10 cartons for each invoice or 20 cartons in a 30-day period
for each purchaser or address.

(b) Except as provided in sub. (12), any person who sells cigarettes in an amount
that exceeds the amounts allowed under par. (a) shall pay a penalty to the
department of $5,000 or an amount that is equal to $50 for every 200 cigarettes, or
fraction of 200 cigarettes, sold in excess of the amounts allowed under par. (a),
whichever is greater.

(c) Except as provided in sub. (12), any person who purchases cigarettes in an
amount that exceeds the amounts allowed under par. (a) shall apply for a permit
under s. 139.34 and shall pay a penalty to the department of $25 for every 200
cigarettes, or fraction of 200 cigarettes, purchased in excess of the amounts allowed
under par. (a). /

N

SECTION 45. 139.345 (11) of the statutes is created to read:



O 0w SO Otk W N e

I N B N N R N T e T e SO Y Sy VO G T S I St
L L B N =T {~ S o » IR Y o "SR 1 S Gt SRR G SRR SPUR T

2009 - 2010 Legislature -14 - LRB-1228/P1
JK:bjk:ph

SECTION 45

139.345 (11) (a) Any nonresident or foreign direct marketer that has not
registered to do business in this state as a foreign corporation or business entity
shall, as a condition precedent to obtaining a permit under s. 139.34 (1), appoint and
continually engage the services of an agent in this state to act as agent for the service
of process on whom all processes, and any action or proceeding against it concerning
or arising out of the enforcement of this chapter, may be served in any manner
authorized by law. That service shall constitute legal and valid service of process on
the direct marketer. The direct marketer shall provide the name, address, phone
number, and proof of the appointment and availability of the agent to the
department.

(b) A direct marketer described under par. (a) shall provide notice to the
department no later than 30 calendar days before termination of the authority of an
agent under par. (a) and shall provide proof to the satisfaction of the department of
the appointment of a new agent no later than 5 calendar days before the termination
of an existing appointment. In the event an agent terminates an appointment, the
direct marketer shall notify the department of that termination no later than 5
calendar days after the termination and shall include proof to the satisfaction of the
department of the appointment of a new agent.

(c) The secretary of state is the agent in this state for the service of process of
any direct marketer who has not appointed and engaged an agent as provided under
par. (a), except that the secretary of state acting as the direct marketer’s agent for
the service of process does not satisfy the requirements imposed by par. (a).

SECTION 46. 139.345 (12) of the statutes is created to read:

139.345 (12) No penalty shall be imposed under subs. (9) and (10) if any of the

following apply:
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) SECTION 46

o

(a) The secretary of revenue determines that imposing a penalty would be
inequitable because of inadvertent acts, mistakes, or unusual circumstances related

{\
to the violation. / L

(b) The person who is subject to a penalty under sub. ()9’)/01' (10) had good cause
/

to violate sub. (9) or (10), and such violation did not resyl/tj from the person’s neglect.
/
SECTION 47. 139.37 (1) (a) of the statutes is amended to read:
7

L
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;g; > Qﬁl?yQ .37 (1) (a) No person shall sell ¢igarette -

& i e

L@/@ﬁc/‘c cigarette sales in this state
§

first obtaining a unless the person has filed an application for and obtained a valid

certificate under s. 73.03 (50) and a salesperson’s permit from the department of

revenue. No manufactureror permittee shall authorize any person to sell éﬁgm§

PR S I SIS SR
ﬁke&d%i%ewj solicit cigarette sales in this state without-first-having
“rantre \4;;,_
unless the person has filed an application for and obtained a valid
certificate under s. 73.03 (50) and a salesperson’s permit. No person shall authorize
the sale of cigarettes or the solicitation of cigarette sales in this state unless the

person has filed an application for and obtained a valid certificate under s. 73.03 (50)
and a valid permit under s. 139.34. The department shall issue the required number

of permits to manufaecturers-and permittees who hold a valid certificate issued under

s. 73.03 (50). Each application for a salesperson’s permit shall disclose the name and

address of the employer or the person for whom the salesperson is selling or soliciting

and such permit shall remain effective only while the salesperson represents such

named employer or person. If such salesperson is thereafter employed by another

manufacturer or permittee person, the salesperson shall obtain a new salesperson’s
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SECTION 47

shall notify the department within 10 days after the resignation or dismissal of any
suech the salesperson helding a permit.

SECTION 48. 1353/..40 (1) of the statutes is amended to read:

139.40 (1) All cigarettes acquired, owned, imported, possessed, kept, stored,
made, sold, distributed or transported in violation of this chapter or s. 134.65, and
all personal property used in connection therewith is unlawful property and subject

to seizure by the secretary or any peace officer. All cigarettes seized for violating s.

o A A%ﬁ P A , f/} ;fzz %
139.31 (4) or (5) shall be destrOY%“ el o gunloled o pul
/

SECTION 49. 139.40 (2) of thé statutes is amended to read:

139.40 (2)
the tax-has net-been-paid Cigarettes that are se seized they as provided under sub.

(1) may be given to law enforcement officers to use in criminal investigations or sold

to qualified buyers by the secretary, without notice. If the cigarettes are sold, after
deducting the costs of the sale and the keeping of storing the property, the proceeds
of the sale shall be paid into the state treasury. If the secretary finds that such
cigarettes may deteriorate or become unfit for use in criminal investigations or for

sale or that those uses would otherwise be impractical, the secretary may order them

destroyed

V/
SECTION 50. 139.44 (1m) of the statutes is amended to read:
139.44 (1m) Any person who falsely or fraudulently tampers with a cigarette

meter tax impression maching? in order to evade the tax under s. 139.31 is guilty of
4

%

3 : fts i B 'g”s
a Class G felony. ) oL Ao AMAOUABL 5

/

v
SECTION 51. 139.44 (2) of the statutes is amended to read:
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“; iy SECTION 51
35 {. s

/ Lf’ —

1 / 139.44 (2) Any person who makes or signs any false or fraudulent report or who
5 attempts to evade the tax imposed by s. 139.31 or 139.76, or who aids in or abets the
§
l
i

evasion or attempted evasion of that tax ;

th, is guilty of a Class H felony.
i SECTION 52. 139.44 (3) of the statutes is amended to read:

139.44 (3) Any permittee or licensee who fails to keep the records required by

:1)63 (o} > [V} )
.

) SS. | 139 30 to 139. 42@1‘ 139.77 to 139.82 shall be fined not less than $100 $500 nor

more than $500 51,000 for the first offense and shall be fined not less than $1,000

nor more than $5,000 or imprisoned not more than 6-menths 180 days or both for a |

©w o (

10 2nd or subsequent offjnse.

11 SECTION 53. 139.44 (4) of the statutes is amended to read:
12 139.44 (4) Any person who refuses to permit the examination or inspection
13 authorized in s. 139.39 (2) or 139.83 may be fined not meore less than $500 nor more

14 than $1,000 or imprisoned not more than 990 180 days or both. Such refusal shall be

15 cause for immediate suspension-er revocation of permit or license by the secretary.
/

16 SECTION 54. 139.44 (5) of the statutes is amended to read:

17 139.44 (5) Any person who violates any of the provisions of ss. 139.30 to 139.41

18 or 139.75 to 139.83 for which no other penalty is prescribed shall be fined not less
19 than-$100-ner more than $1,000 $10,000 or imprisoned not less-than 10-days-nor
20 more than 90-days 9 n%onths or both.

21 SECTION 55. 13{;44 (6) of the statutes is amended to read:

22 139.44 (6) Any person who violates any of the rules of the department shall be
23 fined not less than $100 $500 nor more than $500 $1.000 or be imprisoned not more
24 than 6 9 months or botg;w..

25 SECTION 56. 139%44 (6m) of the statutes is created to read:
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SECTION 56
139.44 (6m) Any person who manufactures or sells cigarettes in this state
without holding the proper permif;égissued under this subchapter is guilty of a Class

i

I felony.

/
SECTION 57. 139.44 (7) of the statutes is amended to read:

139.44 (7) In addition to the penalties imposed for violation of ss. 139.30 to
139.41 or 139.75 to 139.83 or any of the rules of the department, the permit of any
person convicted of a 2nd or subsequent offense shall be automatically revoked and
he-or-she the person shall not be granted another permit for a period of 2 5 years
following such revocation.

SECTION 58. 13;;.44 (13) of the statutes is created to read:

139.44 (13) Notwithstanding subs. (1) to (8), no penalty shall be imposed under
subs. (1) to (8) if any of the following apply:

(a) The secretary of revenue determines that imposing a penalty would be
inequitable because of inadvertent acts, mistakes, or unusual circumstances related
to the violation.

(b) The person who is subject to a penalty under subs. (1) to (8) had good cause
to commit the violation to which the penalty applies, and such violation did not result
from the person’s neglect.

SECTION 59. 135.7 5 (2) of the statutes is amended to read:

139.75 (2) “Consumer” means any individual who receives tobacco products for
his or her personal use or consumption or any persen individual who has title to or
possession of tobacco products in-sterage for use-or-other-consumptionin this state
any purpose other thagp for sale or resale.

v
SeEcTION 60. 139.75 (3g) of the statutes is created to read:
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SECTION 60

o~

139.75 (8g) “Direct marketer” means any person who solicits sales of or sells
tobacco products to consumers in this state by direct marketing.

SECTION 61. 135’ 75 (3r) of the statutes is created to read:

139.75 (8r) “Direct marketing” means publishing or making accessible an offer
for the sale of tobacco products to consumers in this state, or selling tobacco products
to consumers in this state, using any means by which the consumer is not physically
present on a premise that sells tobacco products.

SECTION 62. 139.75 (4) (a) of the statutes is amended to read:

139.75(4) (a) Any person in this state engaged in the business of selling tobacco

products in-this-state who brings, or causes to be brought, into this state from outside

the state any tobacco Products for sal?f;ﬁ\

SECTION 63. 133.75 (4) (c) of the statutes is amended to read:

139.75 (4) (¢) Any person outside this state engaged in the business of selling
tobacco products eutside-this-state who ships or transports tobacco products to
retailers in this state to be sold by those retailers.

SECTION 64. 135{.7 5 (4) (cm) of the statutes is created to read:

139.75 (4) (cm) Any person outside this state engaged in the business of selling
tobacco products who ships or transports tobacco products to consumers in this state.

SECTION 65. 139.75 (4n) of the statutes is created to read:

139.75 (4n) “Identification card” has the meaning given in s. 134.66 (1) (c).

SECTION 66. 1353{’75 (5s) of the statutes is created to read:

139.75 (5s) “Person” means any individual, sole proprietorship, partnership,
limited liability company, corporation, or association, or any owner of a single—ownér
entity that is disregarc}ed as a separate entity under ch. 71.

J
SECTION 67. 139.75 (7) of the statutes is amended to read:
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SECTION 67
139.75 (7) “Retail outlet” means each place of business from which tobacco
products are sold to consumers by a retailer.
SECTION 68. 135/./7 5 (8) of the statutes is amended to read:
139.75 (8) “Retailer”
tobaceo-products-to-ultimate-consumers has the meaning given in s. 134.66 (1) (g).

v
SECTION 69. 139.76 (3) of the statutes is created to read:

139.76 (3) Except as provided in sub. (2), no person may possess tobacco

products in this state unless the tax imposed under sub. (1) is paid on suchgochco

I

products. ; (’ﬂ ,}fi};{g@

e

. 5

et e s Ao

SECTION 70. 1355{7 8 (1m) of the statutes is created to read: S

139.78 (1Im) Except as provided in s. 139.76 (2), no person other than a
distributor with a valid permit under s. 139.79 may import/g{ﬁMe tobacco
products for which the tax imposed under s. 139.76 (1) has not been paid.

SECTION 71. 139‘./79 (title) of the statutes is amended to read:

139.79 (title) Permits;-distributer;subjobber.

SECTION 72. 13{;7 9 (1) of the statutes is amended to read:

139.79 (1) No person may engage in the business of a distributor, direct

marketer, or subjobber of tobacco products at any place of business unless that

person has filed an application for and obtained a permit from the department to

engage in that business at such place.
/
1%
SECTION 73. 139.79 (2) of the statutes is amended to read:

139.79 (2) Section 139.34 (1) &b} (c) to (f), (4) and (9) applies to the permits under
this section.

v{;’;
SECTION 74. 139.795 of the statutes is created to read:
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SECTION 74

139.795 Direct marketing. (1) (a) No person may sell tobacco products by
direct marketing to consumers in this state as a direct marketer or solicit sales of
tobacco products to consumers in this state by direct marketing unless the person has
obtained a permit from the department to make such sales or solicitations. The
person shall file an application for a permit under this subsection with the
department, in the manner prescribed by the department.

(b) No person may be issued a permit under this subsection unless the person
holds a valid distributor’s permit unders. 139.79. Section 139.34 (1) (c) to (f), (4), and
(9), as it applies to permits issued under s. 139.34, applies to permits issued under
this subsection.

(c) No person may be issued a permit under this subsection unless the person
certifies to the department, in the manner prescribed by the department, that the
person shall register with credit card and debit card companies; that the invoices and
all means of solicitation for all shipments of tobacco product sales from the person
shall bear the person’s name and address and the permit number of the permit
ultimately issued under this subsection; and that the person shall provide the
department any information the department considers necessary to administer this
section.

(2) No person may sell tobacco products to consumers in this state by direct
marketing unless the tax imposed under s. 139.76, and under s. 77.52 or 77.53, has
been paid with regard to such products.

(3) No person may sell tobacco products to a consumer in this state by direct
marketing unless the person does all of the following:

(a) Verifies the consumer’s identity and address and that the consumer is at

least 18 years of age by any of the following methods:




© 0w = Ut W D

o T e N N T - T N T S S S e S S S S O St
o W NN O W =1 Ut WON e o

2009 - 2010 Legislature -22 - LRB-1228/P1
JK:bjk:ph

SECTION 74

1. The person uses a database that includes information based on public
records.

2. The person receives from the consumer, at the time of purchase, a copy of an
identification card and verifies that the name specified on the identification card
matches the name of the consumer and that the birth date on the identification card
indicates that the consumer is at least 18 years of age.

3. The person uses a mechanism, other than a mechanism specified under subd.
1. or 2., that is approved by the department.

(b) Obtains from the consumer, at the time of purchase, a statement signed by
the consumer that confirms all of the following:

1. The consumer’s name, address, and birth date.

2. That the consumer understands that no person who is under 18 years of age
may purchase or possess tobacco products or falsely represent his or her age for the
purpose of receiving tobacco products, as provided under s. 254.92.

3. That the consumer understands that any person who, for the purpose of
obtaining credit, goods, or services, intentionally uses, attempts to use, or possesses
with intent to use, any personal identifying information or personal identification
document of an individual, including a deceased individual, without the
authorization or consent of the individual and by representing that he or she is the
individual, that he or she is acting with the authorization or consent of the
individual, or that the information or document belongs to him or her, is guilty of a
Class H felony, as provided under s. 943.201.

(4) Any person who, without having a valid permit under sub. (1), sells or
solicits sales of tobacco products to consumers in this state by direct marketing shall

pay a penalty to the department of $5,000 or an amount that is equal to 50 percent
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SECTION 74

of the tax due on the tobacco products the person sold, without having a valid permit

S

under sub. (1), to consumers in this state by direct marketing, whichever is greater. &,,f/
7

<
}

r((—k(ﬁéj “No person may deliver a package of tobacco products sold by direct

arketing to a consumer in this state unless the person making the delivery receives

\i an identification card from the person receiving the package and verifies that the |
‘%
%

person receiving the package is at least 18 years of age. If the person receiving the g
package is not the person to whom the package is addressed, the person delivering
the package shall have the person receiving the package sign a statement that
affirms that the person to whom the package is addressed is at least 18 years of age.
(b) No person may deliver a package of tobacco products to a consumer in thisé
state unless the seller of the tobacco products provides proof to the person making 1

¢
i
the delivery that the seller has complied with all requirements under this \

subchapter. A seller shall have no course of action against any person who refuses g
[
/

to deliver tobacco products as provided under this paragraph. i/

R

%

\\ (6)/ All packages of tobacco products shipped to consumers in this state shall
be clearly l\gbelled “TOBACCO PRODUCTS?” on the outside of such packages.

@ ({5)} Any nonresident or foreign direct marketer that has not registered to
do business in this state as a foreign corporation or business entity shall, as a
condition precedent to obtaining a permit under s. 139.79 (1), appoint and
continually engage the services of an agent in this state to act as agent for the service
of process on whom all processes, and any action or proceeding against it concerning
or arising out of the enforcement of this chapter, may be served in any manner
authorized by law. That service shall constitute legal and valid service of process on

the direct marketer. The direct marketer shall provide the name, address, phone
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SECTION 74
number, and proof of the appointment and availability of the agent to the
department.

(b) A direct marketer described under par. (a) shall provide notice to the
department no later than 30 calendar days before termination of the authority of an
agent under par. (a) and shall provide proof to the satisfaction of the department of
the appointment of a new agent no later than 5 calendar days before the termination
of an existing appointment. In the event an agent terminates an appointment, the
direct marketer shall notify the department of that termination no later than 5
calendar days after the termination and shall include proof to the satisfaction of the
department of the appointment of a new agent.

(c) The secretary of state is the agent in this state for the service of process of
any direct marketer who has not appointed and engaged an agent as provided under
par. (a), except that the secretary of state acting as the direct marketer’s agent for
the service of process c}oes not satisfy the requirements imposed by par. (a).

SECTION 75. 135.81 (1) of the statutes is ainended to read:

139.81 (1) No person may sell ertake-erdersfor tobacco products fer-resale or
solicit sales of tobacco products in this state for-any-manufacturer or permittee

unless the person has filed an application for and obtained a valid certificate under

s. 73.03 (50) and a salesperson’s permit from the department. No manufactureror
permittee shall authorize any person to sell er-take-orders-for tobacco products or

solicit sales of tobacco products in this state unless the person has filed an application

for and obtained a valid certificate under s. 73.03 (50) and a salesperson’s permit.
No person may authorize the sale of tobacco products or the solicitation of sales of

tobacco products in this state unless the person has filed an application for and

obtained a valid certificate under s. 73.03 (50) and a valid permit under s. 139.79.
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- SECTION 75

Each application for a salesperson’s permit shall disclose the name and address of
the employer or the person for whom the salesperson is selling or soliciting and shall
remain effective only while the salesperson represents the named employer or
person. If the salesperson is thereafter employed by another manufacturer—or
permittee person the salesperson shall obtain a new salesperson’s permit. Each
manufacturer-and-permittee The employer of any such salesperson shall notify the
department within 10 days after the resignation or dismissal of any the salesperson
helding-a-permit. y
SECTION 76. 139.81 (2) of the statutes is amended to read:

139.81 (2) Section 139.34 (1) (b) (c) to (e) applies to the permits under this
section.
/
SECTION 77. 139.86 of the statutes is amended to read:
139.86 Prosecutions by attorney general. Upon request by the secretary

of revenue, the attorney general may represent this state or assist a district attorney

in prosecuting any case arising under this subchapter. The attorney general may

take anyv action necessary to enforce s. 139.795.

SEcTION 78. 139.87 of the statutes is created to read:
139.87 Lists. The department shall compile and maintain a list of direct

marketers who have comphed with the requirements of s. 139.795 @H/ﬁm

i e e oA

’ %Mers Who the denartment knows have not complied WM b
M —

it

The department shall provide copies of the [ists descnbed under this sectmry;to the
{ zfif

attorney general and to each person Who delivers tobacco products to consumers in

this state that are sold by direct marketing under s. 139.795.

( SECTION 79. 995.12 (5) (a) of the statutes is amended to read“'\; v

i ST
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e SECTION 79

——

T

995.12 (5) (a) License revocation and cwzl penalty. Upon a determmatlon that
a distributor has violated sub. (2) (¢), the department may revoke oer-suspend the
license of the distributor in the manner provided under s. 139.44 (4) and (7). Each
stamp affixed and each sale of cigarettes or offer or possession to sell cigarettes in

violation of sub. (2) (c) shall constitute a separate violation. For each violation the

department may also impose a forfeiture in an amount not to exceed the greater of

I
7

A -

SeEcTION 9343. Initial apphcablllty; Revenue.

(1) DIRECT MARKETING OF CIGARETTES AND TOBACCO PRODUCTS. The treatment of
sections 77.61 (11), 100.20 (1n), 100.30 (2) (¢) 1. b. and (L) (intro.) and 2., 134.65 (1),
(In), (1r), and (2) (a), 134.66 (2) (d) and (3m), 139.30 (4n), (7), and (8s), 139.32 (4),
139.321 (1) (intro.) and (a) 1., 139.34 (1) (a), (b), (¢) 1., 1m., 2., 3., 4., 4m., 5., 6., and
7., and (cm), (4), (6), and (8), 139.345 (1) (a), (b), and (d), (3) (intro.) and (a) (intro.)
and 2., (7) (a), (8), (9), (10), (11), and (12), 139.37 (1) (a), 139.40 (1) and (2), 139.44

139, %}‘

(1m), (2), (3), (4), (5), (6), (6m), (7), and (13) jg9 75 (2), (3g), (3r), (4) (a), (), and (cm),

(4n), (6s), (7), and (8), 139.76 (3), 139.78 (1m), 139.79 (title), (1), and (2), 139.795,
i w"““‘%

{ W statutes,g%he renumbering \2
~ |

and amendment of section 134.65 (5) of the statutes, and the creation of section |

139.81 (1) and (2), 139.86,139.87

134.65 (5) (b) of the statutes first apply to sales of cigarettes and tobacco products /

made on the effective date of this subsection.

(END)
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Section #. 139.46 of the statutes is amended to read:

)
7
139.46 Jﬂﬂ%/ The department shall compile and maintain a list of direct marketers who have com-

plied with the requirements of s. 139.345 2

e

~deseribed-under-this-section| to the attorney general and to each person who delivers cigarettes to
T m—

m this state that are sold by direct marketing under s. 139.345.

/
i

% History: 2005 a. 25.
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Date:
1-23-09

LRB Number:
LRB-1228/P2

Reviewed by:
Tom Ourada/Chuck Zwettler/Chris Roy/Deb Kiimke/Roger Johnson/Mike
Hinnendael/Dennis Clark

Brief Description of LRB Draft:

Comments on Draft:
Indicate whether draft will accomplish intent, or if not, why not

Changes Needed & Why:

Include page and line references if appropriate. Example: page 2, line 4-5 — omit the phrase “with respect
to a product under 5.77.51 (3) (a)... " and replace with the phrase “all products used in a manner
consistent with...”

¢ Page 2, lines 6-10, revise those lines to state: “...is the holder of a seller’s
permit or use tax registration certificate as required by this subchapter or

has been informed by an employee of the department that the department
ill issue a seller's permit or use tax registration certificate to that person.”

Page 5, section 134.65 (1r) should contain a requirement that the person
is not a habitual law offender or has been convicted of a felony, unless the
person has been pardoned. The intent is that cigarette and tobacco
products licenses could not be issued to persons convicted of felonies or
persons who are habitual law offenders unless pardoned. The current

draft does not include a licensing restriction for felons and habitual
enders.

Also need to add language to s. 134.65 on Page 5, relating to
appointment of agents for cigarette and tobacco product retailer licenses
and S. 1 39 34 on Page 9, relating to cigarette distributor permits issued to

orations-and limited liability companies comparable to the provisions

'@f . 125.04 (6),jrelating to alcohol beverage licenses.
e,

i,



e Pagde?5, lines 20-21 —delete 134.65 (1r) 2. The Department does not
elieve a 90 day residency requirement is necessary.

Page 5, lines 22-23, revise those lines to state: “The person is the holder
|/ of aseller's permit or use tax registration certificate as required by this
subchapter or has been informed by an employee of the department that
the department will issue a selier's permit or use tax registration certificate
to that person.”

Page 9, lines 11-18. The Department’s intent is that the same license
strictions created in s. 134.65 will be created for the s. 139.34 permits.
That is; licenses or permits may not be issued to persons with an arrest or
conviction record subject to ss. 111.321, 111.322, and 111.335; to
persons convicted of felonies or persons who are habitual offenders
unless pardoned; the person must be at least 18 years of age.

o Page 16, line 22 — replace “indication” with “indicia”.
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Kreye, Joseph

From: Ourada, Thomas D - DOR [Thomas.Ourada@revenue.wi.gov]
Sent:  Monday, January 26, 2009 3:08 PM

To: Kreye, Joseph; Lillethun, Chad W - DOA

Ce: Raes, Julie M - DOR,; Zwettler, Charles R - DOR

Subject: RE: 1228/P2 Direct Marketing of Cigarettes Review

Joe, according to the Department's Excise Tax Section chief and senior enforcement agent, the term "indicia" is an industry term of art that is
commonly used and understood by the cigarette stamping industry. As such, cigarette manufacturers, wholesalers, retailers, and state and federal
regulators frequently refer o "indicia” and know what that term means. The Excise Tax Section has asked if it's possible to retain "indicia" in the
statutes. Can this be one of LRB's limited exceptions?

Although we understand that the definition of “indicia” includes "indication”, the meaning wili be less clear if "indication” is used, rather than "indicia".
Thank you for this consideration.

Tom Qurada
266-8875

From: Kreye, Joseph [mailto:Joseph.Kreye@legis.wisconsin.gov]
Sent: Monday, January 26, 2009 12:47 PM

To: Ourada, Thomas D - DOR; Lillethun, Chad W - DOA

Cc: Hinnendael, Michael'J - DOR; Raes, Julie M - DOR

Subject: RE: 1228/P2 Direct Marketing of Cigarettes Review

We use an english equivalent whenever possible, with certain exceptions ("situs” being the most notable exemption).

I would suggest amending s. 139.30 (13) to read "any authorized indication of cigarette tax payment...".

From: Ourada, Thomas D - DOR [mailto:Thomas.Ourada@revenue.wi.gov]
Sent: Monday, January 26, 2009 12:28 PM

To: Kreye, Joseph; Lillethun, Chad W - DOA

Cc: Hinnendael, Michael ] - DOR; Raes; Julie M- DOR

Subject: RE: 1228/P2 Direct Marketing of Cigarettes Review

Joe, our rationale for requesting "indicia" is the use of the term in the definition of "Stamp” found in s. 139.30 (13) which says "stamp" means the
authorized indicia of cigarette tax payment..." Does the definition of "Stamp” need to be revised?

Tom Qurada

From: Kreye, Joseph [mailto:Joseph.Kreye@legis.wisconsin.gov]
Sent: Monday, January 26, 2009 12:05 PM

To: Lillethun, Chad W - DOA

Cc: Hinnendael, Michael J - DOR; Ourada, Thomas D - DOR
Subject: RE: 1228/P2 Direct Marketing of Cigarettes Review

Chad,
With regard to the last instruction in the review, DOR will have to come up with a non-Latin term for "indicia" if they don't like the word "indication”.

Joe

Joseph T. Kreye

Senior Legislative Attorney
Legislative Reference Bureau
(608) 266-2263

01/26/2009
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From: Lillethun, Chad W - DOA [mailto:Chad.Lillethun@wisconsin.gov]
Sent: Monday, January 26, 2009 11:59 AM

To: Kreye, Joseph

Subject: FW: 1228/P2 Direct Marketing of Cigarettes Review

Joe - Here is the review from DOR on Cigarette - Direct Marketing. | haden't received this from them.
Also, you're last email indicated that | should have a Combined Reporting P2 draft sent Jan. 16, but | don't show record of it. Please resend 1215/P2.

Thanks.
-Chad

From: Raes, Julie M - DOR

Sent: Monday, January 26, 2009 11:54 AM

To: Lillethun, Chad W - DOA

Subject: RE: 1228/P2 Direct Marketing of Cigarettes Review

Sorry, | thought it was one that Carrie sent to you. Here it is

Thank you, Julie

From: Lillethun, Chad W - DOA

Sent: Monday, January 26, 2009 11:49 AM

To: Raes, Julie M - DOR

Cc: Gates-Hendrix, Sherrie L - DOR

Subject: 1228/P2 Direct Marketing of Cigarettes Review

Julie - Your log entry indicates DOR sent us recommended changes last week for the below but | don't show record of having received this. Please
resend.

Thanks.
-Chad
Direct .
Marketing of Direct f Tax,
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