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conduit revenue bonds.
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 32.02 (1) of the statutes is amended to read:

32.02 (1) Any county, town, village, city, including villages and cities
incorporated under general or special acts, school district, the department of health
services, the department of corrections, the board of regents of the University of

Wisconsin System, the building commission, a commission created by contract under

s.66.0301, with the approval of the municipaliéy in which condemnation is proposed,

6.020
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SECTION 1

1 ith the appr of th icipality in this state in which the condemnation i
proposed, or any public board or commission, for any lawful purpose, but in the case

of city and village boards or commissions approval of that action is required to be

2
3
4 granted by the governing body. A mosquito control commission, created under s.
5 59.70 (12), and a local professional football stadium district board, created under
6

subch. IV of ch. 229, may not acquire property by condemnation.

History: 1971 c. 100s.23; 1973 . 243, 305; 1975 c. 68, 311; 1977 c. 29, 203, 438, 440; 1979 c. 34 5. 2102 (52) (by; 1979 c. 122; 1979 c. 175 5. 53; 1981 c. 86, 346, 374;
1983 a. 27; 1985 a. 29 5. 3200 (SI) 1985 a. 30 5. 42; 1985 a. 187; 1985 a. 297 5. 76, 1987 a. 27; 1989 a. 31; 1993 a, 246, 263; 1993 a. 491 5. 284; 1995 a. 27 5. 9126 (19; 1995
a. 20L; l997a204 1999 a. 65; 1999 a. 150 5. 672; 1999 a. 167, 2001 a. 30 5. 108; 2005 a. 335; 20(T7a.20 3. 9121 (6) {a).

«sNOTE: The instructions from your predrafted materials indicated that an oqu

/b ofAstate municipality, which is one of the members of a commission created under s.

b 0 /7358.10802 and operating under s. 66.0304, may use the authority under s. 32.02 (1), as

6 amended by your draft, to exercise eminent domain within that municipality that is

located in another state. Was that your intent? If so, it would not be legal. There is no

authority under Wisconsin law to extend eminent domain authority to a municipality

that is located in another state even if that municipality is part of a commission created

under S\'4B\8808. Consequently, the amendment of this subsection is limited to a
municipality (the term used in ch. 32) that is located in this state.

In addition, please be aware that the authority to condemn property under this
subsection is limited to blighted property if the condemnor intends to convey or lease the

property to a private entity. See s. 32.03 (6) (b) of the statutes. J/

7 SECTION 2. 66.0304 of the statutes is created to read: &

8 66.0304 Conduit revenue bonds. (1) DEFINITIONS. In this section:

9 (a) “Agreempent” means a contract entered into by the political subdivisions
10 which (mw% co%gission. The contract may be amended by the parties according
11 to the terms of the contract.

12 (b) ‘Bondé:fnj;ans any bond, note or other obligation of a commission issued
13 under this section, including any refunding bond or certificate of participation or
14 lease-purchase agreement, to which all of the following apply:

@ 1. The bond, note, or other obligation isﬁi\(}ate activity bond as defined in
16 section 141 of the Internal Revenue Code.
17 2. The proceeds of the issue are used by a private entity for the acquisition,

18 construction, or rehabilitation of a project.
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++NOTE: What is your intent in using the terms “certificate of participation” and
“lease-purchase agreement?” The former does not appear in the statutes, and the latter
does not appear in the statufes in the context offf bonds, so 'm not sure what legal effect
these t have i .
ese terms have in par. )Cl/\ y@)

(¢) “Commission” means an entity created by two or more political subdivisions,
o grewp of pelitical svbdivisions «he contrart w,éz,//

under s. 66.0301 (2%\or 66.( 303 (2), for the purpose of issuing conduit bonds under

this section.

«+NOTE: Is this definition consistent with your intent? Some of the materials you
submitted specified that a commission must be made up of 2 political subdivisions from
this state and 2 from angther state, but yozr “predrafted” instructions did not contain ‘.
gu1dance on this issue. Therae m 2 ap G90s ,oi’ob/ ean oy 2, Md"‘ 60303
s o st r\w.l(y au fkof’3¢ Clzm, Crew 61‘9,‘ of o cw,,,,,,;g, ﬁmgyé\,tgt aathd,, 2e

prunCipal-tce +o6 act jogmE ,a.bs u»,;da, oub irv€a,
@ “Partlclpant” means a y“pug ic or privafe &G tﬁy, nc 1{d1ng federa y

recognized Indian tribes and bands, that contracts with a commission for the purpose
of financing or refinancing a project that is owned, sponsored, or controlled by the
public or private entity.

(e) “Political subdivision” means any city, village, town, or county in this state

stat &

() “Project” means any capital improvement, investment or program of

or another stat%

investment, purchase of receivables, property, assets, commodities, bonds or other
revenue streams or related assets, or liability or other insurance program, located
within or outside of this state, and may include any of the following:

++NOTE: This definition is based on your instructions, but I don’t understand how
“bonds or other revenue streams or related assets” could be a “project.” What is your
intent for this part of the definition?

1. A project as defined ip v

661103 (2) %&) deser. bed

65 defined)in s. 231W
g

3. An economic development project as deﬁned in s. 234.01 (4n).

2. A project

4. A housing project as defined in s. 234.01 (7). ~

oj¢chas phat t is used s, 284.
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1 (@ “Revenue” means all moneys and fees received from any source by a

2 commission.
such

==NOTE: Does this definition meet your intent?/ The pre-drafted material
included a very long list of possible revenue sources, but{the answer to our questions
about the definition indicates that something a lot simpler, jas I've drafted here, would be
sufficient and less confusing. This definition is based on s. 66.0621 (1) (¢).

3 (2) ATTORNEY GENERAL REVIEW. Before an agreement may take effect, the
4 proposed agreement shall be submitted to the attorney general who shall determine
5 whether the agreement is in proper form and compatible with the laws of this state.
6 The attorney general shall approve any agreement submitted under this subsection
7 unless the attorney general finds that it does not meet the conditions set forth in this
8 section and details in writingr addressed to the concerned political subdivisions’
9 governing bodies the specific respects in which the proposed agreement fails to meet
10 the requirements of law. Failure to disapprove an agreement submitted under this
11 subsection within 90 days of its submission constitutes approval. The attorney
12 general, upon submission of an agreement, shall transmit a copy of the agreement
13 to the governor who shall consult with any state department or agency affected by
14 the agreement. The governor shall forward to the attorney general any comments
15 the governor may have concerning the agreement.
~+NoTE: This subsection is based on s. 66.0303 (3) (a) éan approved contract is . wlan
later amended, must the jg;reggzd ;2/1;2‘2;:& a;l}olfzfos &h,r%lgfzﬁn(; Ze:vtlex’ s b?'f/ n ,{; ori % u:‘ ":',n% to
16 (3) CREATION AND ORGANIZATIOD@} % commission)that is created as pxi'ovclL ed (&5 zf;‘
17 in this section is a unit of government, and a body corporate and pohtlc that is Lﬁsbb oﬁ n
18 separate and distinct from, and independent of, the state and the political @(z Dj’; w
19 subdivisions which are parties to the agreement. A “
20 (b) A commission shall be governed by a board, the members of which shall be
21 appointed under the terms of the agreement.
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+=NOTE: Consistent with your instructions, the bill contains no details on the
make-up of the board. Do you want to specify that the members of the board shall be
reimbursed for their actual and necessary expenses incurred in the performance of their
duties?

1
2
«?N% (4) POWERS OF A COMMISSION. A commission has all of the powers necessary or
4 - convenient to carry out the purposes and provisions of this section. In addition to all
6 other powers granted by this section, a commission may do any of the following:
7 (a) Adopt bylaws for the regulation of its affairs and the conduct of its business.
8 (b) Sue and be sued in its own name, plead an’gl be impleaded.

/ 4 “quir &, !
(c)[Buy, sell, lease aslessor or leasee, encumbet}&nortgage, hypothecate, pledge,

10 assign, or transfer any property or interest in property that is located within or

11 outside of this state. march 4, 2009

+++NOTE: Is this paragraph consisteny/with your intent? It’'s based on your
predrafted instructions, but on page 3 of yourfresponse to our questions (question 8, in
particular), you said that “The commission will not own any property.” This paragraph
seems to be inconsistent with that statement. Also, what does “hypothecate” mean in this

paragraph?

12 (d) Enter into contracts related to the issuance of bonds.

13 (e) Issue bonds, or refunding bonds, under sub. (5) to finance or refinance a
14 project, including funding a reserve fund or capitalized interest, payment of costs of
15 issuance, or credit enhancement, and enter into agreements related to the issuance
16 of bonds, including liquidity and credit facilities, remarketing agreements,
17 insurance policies, guaranty agreements, letter of credit or reimbursement
18 agreements, indexing agreements, interest exchange agreements and currency
19 exchange agreements.

==NOTE: This par. is based on your predrafted sub. (3) (d), but that paragraph
doesn’t work. Referring to the defined term, “project” allowed us to avoid a lot of
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repetitiousness. The statutory references seem misplaced. Sections 66.1103 (3) and
234.03 seem to be mostly a repetition of powers you’d like the commission to have, many
of which seem inappropriate because the commission doesn’t seem to be doing anything
except serving as a vehicle through which a private entity may borrow money. And
231.03 (6) describes a type of project, so that reference was added to created sub. (1) (
above.

We also added “refunding bonds” here, instead of as a separate paragraph as
suggestedin your sub. (3) (q), which seemed unnecessarily detailed and repetitive of other v
authority.

“enter into agreements related to. .. liquidity and credit facilities . . .”, instead of using

g =+ NOTE: We also added the boilerplate language from s. 229.68 (8) of the statutes
the language from youApredrafted matenals in your sub. (3) (s). Is thlS OK? s

() Employ agents, employees, and special advisers as the commission finds

necessary and fix their compensation. /
»+NOTE: This par. is based on your predrafted sub. (3) (e), but that paragraph

seems too detailed, and may leave out some specific type of employee you'd like to include.

Does this broad language, which is based on s. 234.03 (4) meet your intent?

(g) Accept gifts, loans, or other aid. /

= NOTE: This par. is based on your predrafted sub. (3) (f), but that paragraph
seems too detailed Does this broad language, which is based on s. 234.03 (2) meet your
intent?

2:NOTE: On a more substantive lgvel, I don’t understand\the purpose of this
paragraph} If the purpose of the bill is to allow ammm 0 serve as a conduit
to issue bdhds to a private entity, and the jpedisicidaaghdixiging may not own property or
do anything other than serve as a conduit, why would it need the authority specified in
your sub. (3) ®? Shouldn’t there be some purpose specified for which a commission may
accept gifts, loans, or other aid? See, for example s. 229.68 (16) of the statutes.

= NOTE: It seems to me that e only powers the commission needs is the
power to issue bonds and collect fees from the entity on whose behalf the bond is issued.
See pars.(d), (el(h)and (i) in this created subsection. Are we missing something here?
We did not incliide’some of your predrafted instructions (sulg{3) (g) to (j)) because they
all seemed unnecessary as they are predicated on the commission owning property, which
you've said it can’t do.~fAGain, this ap ity £, Al i dnd Gmw(é*"'h /'ﬁf“/é/u
ineonsiotent 8. itk gthey msf"n&é,&hg u/lfllcé; sCata o {am‘ 550

(h) Establish and collect fees related to the issuance of bondwp&mmjm 7 fpe

Ao~
(1) Apportion to partlclpants[admlmstratlve costs and any other expenses
ravd collect suck eosEAngf

incurred by the commission in the exercise of its authori éxﬁ,ﬂsesﬁamt hese
pm/t,'( ;/;m‘bs Lo whprm Th g cg_s‘ﬁ)’ vl 2%/””"5‘5 W (( ﬂ/t:onav/ 9/‘/0;7
1

+«++NOTE: We have separdted your sub. (3) (k) into pars. (h) and () for clarity. OK; o rom Cha

#0&5 cgl/L(/tL#( 60

,th‘z’ pﬂ/blc‘pﬂﬂtﬁ W‘lo
/)r(pu.d-i SQGASQ}’Vm §

Wy
(thaSeesreckivérsto pgj‘tlclpants which benefit from the commission’s serv1ce@
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SECTION 2
1 (5) ISSUANCE OF BONDS. (a) A commission may not issue bonds unless the
2 issuance is first authorized by a bond resolution. A bond issued under this section
3 shall meet all of the following requirements:

»++NOTE: Do you want to add any specifics as to what, information the resolution
should contain? ¢ a4 r ¢ xamplss 88, 339, (3M>/22Q, 113(7)/ A29.45(3)
amvh 33a,337( 3,)0

4 1. The face of the bond shall include the date of issuance and the date of
5 maturity. L
6 2. The face of the bond shall include the statements required under sub. (9) (a)
7 and (b). v

8 3. The date of maturity may not exceed 50 years from the date of issuance.

9 | 4. The bond shall bear a rate of interest, either fixed or variable, specified by
10 the resolution. Any variable rate of interest shall be made subject to a maximum
11 rate. , -

12 5. !Interest and princibal shall be paid at the time and place specified in the
13 resolution.

14 6. The bond shall be subject to early mandatory or optional redemption or
15 purchase in lieu of redemption, as provided in the resolution.

16 7. Bonds in a single issue may be composed of a single denomination or 2 or
17 more denominations, as provided in the resolution.

18 8. The bond shall be payable in lawful money of the United States or, if provided
19 in the resolution, another currency.

20 (b) A bond issued under this section may include any of the following:

21 1. A provision providing a right to tender.

22 2. A provision allowing registration privileges.

23 3. Any other statement of fact not in conflict with the resolution.
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«+«NOTE: Pars. (a) and (b) contain, so far as I can tell, all of the requested provisions

in your predrafted sub. (14), save two. The two items in proposed sub. (14) which I have
not included read: “be in the form provided” and “be executed in the manner provi
I'm not entirely sure what these two mean. T also added (a) 2. and (b) 3¢whic do not

appearmproposed (14 s3e-provisians-effectnat

Ry ° o‘t'h ‘
m‘wjmt are éﬂsa/ on p, ﬂ}q 33/ am’ w;ﬁx s&z;s'

You may wish to review s. 67.06, stats., and consider whether additional material
needs to be added.

(¢) The commission may purchase any bond issued under this section. Subject
to the terms of any agreement with the bondholders, the commission may hold,

pledge, resell, or cancel any bond purchased under this MW 7 “7 4

Lgrmmssf 04
««*NoTE: Thi aph is based on your predrafted sub. (12), &M\LV" wou /d &
T@ hipir?:g};.,pr teo /urz %g, & dn} ”ﬁ(ﬂl‘/ wou Id t do 5‘6’%

(6) SALE OFBONDS. (a) The sale of bonds under this section shall be conducted

as provided in the bond resolution. o pu Llic
(b) A sale may be u@ or private. Bonds may be sold at the price or prices, and

upon the conditions, determined by the commission. The commission shall give due
consideration to the recommendations of the participants in the project when
determining the conditions of sale.

(¢c) Bonds that are sold under this section may be serial bonds or term bonds,
or both.

(d) If at the time of sale definitive bonds are not available, the commission may

issue interim certificates exchangeable for definitive bonds.

«+»NOTE: Similar provision in s. 67.08 (2). Are additional provisions necessary?
Subsection (6) is based on your predrafted sub. (14) and (15).

(7) BonD SECURITY. The commission may secure bonds by a trust agreement or
trust indenture by and between the commission and one or more corporate trustees.
A bond resolution providing for the issuance of bonds so secured may mortgage,
pledge, assign, or grant security interest in some or all of the revenues or property

of the commission and may contain those provisions for protecting and enforcing the

) I"‘Q/ﬁ"é’cee,ﬁ[ﬁ 0#
cﬁ(xd?ﬁb@h/ ?9§wi/uh/(,&/ftb\fs§@oﬁivn Mﬂ\/ be wsed ,la/ a/)/ﬁjﬁl/f 0
this sTote or any ether State.
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rights and remedies of the bondholders that are reasonable and proper and not in

violation of the law.

=+ NOTE: This provision contains part of the material in your predrafted sub. (14)
and is based on s. 229.49. Do you want to include the last sentence from s. 229.497

Although this subsection is based on your instructions, it doesn’t seem to make
sense to include the language allowing a bond resolution to “mortgage, pledge, . . . the
... property of the commission” because the commission is not allowed to own property.

(8) NO PERSONAL LIABILITJ No member of the commission is liable personally
on the bonds or subject to any personal liability or accountability by reason of the
issuance of the bonds, unless the personal liability or accountability is the result of

willful misconduct.

++NOTE: This subsection is based on s. 229.72 (6), stats. The final clause is not )
in your predrafted materials, but it is included in each similar provision in ch. 229. 15 €k

(9) Bonbps NoT PUBLIC DEBT. (a) The state and the political subdivisions who are
parties to the agreement creating a commission under this section are not liable on
bonds and the bonds are not a debt of the state or the political subdivisions
contracting to create a commission under this section. All bonds shall contain a
statement to this effect on the face of the bond. A bond issue does not, directly or
indirectly or contingently, obligate the state or a political subdivision to levy any tax
or make any appropriation for payment of the bonds.

(b) Nothing in this section authorizes a commission to create a debt of the state
or the political subdivisions who are parties to the agreement creating a commission
under this section, and all bonds issued by a commission are payable, and shall state
on the face of the bond that they are payable, solely from the funds pledged for their
payment in accordance with the bond resolution authorizing their issuance or in any
trust indenture or mortgage or deed of trust executed as security for the bonds. The

breach of any pledge, mortgage, obligation, or agreement undertaken by a

ok &
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SECTION 2
commission does not impose pecuniary liability upon the state or any political
subdivision or a charge upon its general credit or against its taxing power.

(c) Bonds issued by the commission may be secured only by the revenue of the
commission, which may be derived from the project to be financed or refinanced by

the bonds or otherwise from any contract entered into or investment made in

connection with the bonds.

«This paragraph relates to part of your predrafted sub. (13), and is based
on s. 229.831 (p), but given our understanding that the commission is issuing bonds solely
as a conduit and that the revenue stream is really coming from the revenues generated
by the participant on whose behalf the commission is issuing the bonds, is this paragraph

?
accurate? 5 2004 A
Your March 4/memo states that the obligations are “secured solely by commitments

of private entities.” If this is the case, par. (c) needs to be rewritten.
e board e{ :
(10) AUDITS, FISCAL YEAR. (a) [ commission shall adopt a calendar year as its

bonrd
fiscal year for accounting purposes. The/commissiefrshall annually prepare a budget

for the W Commission

(b) A commission shall maintain an accounting system in accordance with
generally accepted accounting principles and shall have its financial statements and
debt covenants audited annually by an independent certified public accountant,
except that the commission by a unanimous vote may decide to have an audit
performed under this paragraph every 2 years.

(c) A copy of the budget and audit shall be sent to the governing body of each

party Lo the agreeme,t that create,f
political subdivision which is 7/ parVicipantin the commission.

«+*NOTE: Subsection (10) is based on ss. 229.57, 229.79, and 229.834 of the S

statutes. Does this meet your intent under the predrafted sub. (4)? Many items in your
language don’t seem to be necessary, or are already addressed in the bill. For example,
the costs would be addressed under sub. (4) (i), above. I don’t believe Wisconsin has a
controller, so we did not include a provision based on your sub. (4) (f).
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1 (11) LmvrTaTioNs. (a) A commission may not issue bonds under this section if
2 the proceeds are to be used for a capital improvement project unless the conditions
3 specified in section 147 (f) of the Internal Revenue Code are met.

«+NoTE: This paragraph is based on your predrafted sub. (5), but it seems
unnecessary. Because bonds issued under this section are private activity bonds, every \/
provision of the IRC relating to PABs apply. What is your intent here?

J
s. 66.1103 (2) (k), the provisions of this section shall take precedence over the

@ (b) If a commission issues bonds under this section for a project,as defined in
5

6 provisions of s. 66.1103 if there is any direct conflict between this section and s.
7

66.1103.

«+*NOTE: This paragraph is based on your predrafted sub. (6), as explained in your
March 4, 2009, memo. Does it meet your intent? Are there any specific provisions in s.
66.1103 that you are concerned about? If so, please ptrovide the cite and we can
incorporate them into the next version of the bill.

8 (¢) Any action brought to challenge the validity of the proposed issuance of a

9 bond under this section, or the enforceability of a contract entered into under this
10 section, must be commenced in circuit court within 30 days of the commission
11 adopting a resolution authorizing the issuance of the bond or within 30 days of the
12 commission signing the contract. Mard« 4 5 2004 )

~+NOTE: This paragraph is based on the last few sentences ¢f your predrafted sub.
(6) and your response to a question about the provision in your@/409 memo. The bulk
of your sub. (6) language seemed somewhat contradictory, as we mentioned in our

February 24, 2009, memo. @
13 (12) Stare PLEDG a’ The state pledges to and agrees with the bondholders, and

14 persons that enter into contracts with a commission under this section, that the state
15 will not limit or alter the rights and powers vested in a commission by this section,
16 including the rights and powers under sub. (4), before the commission has met and
17 discharged the bonds, and any interest due on the bonds, and has fully performed its
18 contracts, unless adequate provision is made by law for the protection of the
19 bondholders or those entering into contracts with a commission.

Skdqggé /VoTEséhaahl ﬂﬂ/’aws:o»\ st a0 ~6~p This anpbz d%ﬁw ,“/w
the bill Aoos eng up allowing Ehe pastios o anAgresmme ¢y
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A A
SEcTION 3. 71.05 (1) (¢) 9. of the statutes is created to read:
v
71.05 (1) (c) 9. A commission created under s. 66.0304.
x

SECTION 4. 71.26 (1m) (j)j‘of the statutes is created to read:

71.26 (1m) (j) Those issued under s. 66.(;304.

SECTION 5. 71.36 (1m) of the statutes is amended to read:

71.36 (1Im) A tax-option corporation may deduct from its net income all
amounts included in the Wisconsin adjusted gross income of its shareholders, the
capital gain deduction under s. 71.05 (6) (b) 9. and all amounts not taxable to
nonresident shareholders under ss. 71.04 (1) and (4) to (9) and 71.362. For purposes
of this subsection, interest on federal obligations, obligations issued under s. 66.0304

obligalions issued UNder e pLasm

T
by a commission, Ss 66.0621 by a local professional baseball park dlstrlct a local

professional football stadium district, or a local cultural arts district, obligations
issued under ss. 66.1201, 66.1333, and 66.1335, obligations issued under s. 234.65
to fund an economic development loan to finance construction, renovation or
.development of property that would be exempt under s. 70.11 (36) and obligations
issued under subch. II of ch. 229 is not included in shareholders’ income. The
proportionate share of the net loss of a tax-option corporation shall be attributed and
made available to shareholders on a Wisconsin basis but subject to the limitation and
carry-over rules as prescribed by section 1366 (d) of the Internal Revenue Code. Net
operating losses of the corporation to the extent attributed or made available to a
shareholder may not be used by the corporation for further tax benefit. For purposes
of computing the Wisconsin adjusted gross income of shareholders, tax-option items
shall be reported by the shareholders and those tax-option items, including capital
gains and losses, shall retain the character they would have if attributed to the

corporation, including their character as business income. In computing the tax
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SECTION 5

liability of a shareholder, no credit against gross tax that would be available to the

tax-option corporation if it were a nontax-option corporation may be claimed.

History: 1987 a. 312; 1995 a. 27, 56; 1999 a. 65; 1999 a. 150 5. 672; 1999 a. 167; 2001 a. 38. )(

SECTION 6. 71.45 (1t) (j) of the statutes is created to read:
71.45 (1t) (j) Those issued under s. 66.0304. ~
SEcTiON 7. Initial applicability. y Y P
(1) The treatment of sections 71.05 (1) (¢) 9., 71.26 (1m) (), 71.36 (1m), and
71.45 (1t) (j) of the statutes first applies to taxable years beginning on January 1 of
the year in which this subsection takes effect, except that if this subsection takes
effect after July 31, the treatment of sections 71.05 (1) (¢) 9., 71.26 (1m) (), 71.36 (1m),
and 71.45 (1t) (j) of the statutes first applies to taxable years beginning on January
1 of the year following the year in which this subsection takes effect.

(END)
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(¢) If authorized by the original agreement and by the bylaws of the
commission, the political subdivisions which created a commission may vote to allow
another political subdivision to become a party to the agreement, or may vote to allow
a political subdivision that is a party to the agreement to withdraw from coverage
by the agreement. To be valid, at least one party to an agreement shall be a political
subdivision that is located in this state.

=+ NOTE: Your instructions state that the commission membership may change,
and different political subdivisions may join or remove themselves from the commission.
Given that the commission is supposed to be completely separate from, and independent
of, the political subdivisions that create it, I'm not sure how this is supposed to work
exactly. Paragraph (c) allows a new political subdivision to become a party to the
agreement, and an existing political subdivision may withdraw, but I don’t know what
effect this would have on commission. Would membership change? Would it increase?
If the bylaws don’t address this situation, I'm not sure what the result would be for
changes to the agreement.

«++NOTE: What is your intent with regard to changing the parties to the agreement,
and how do you want it to affect the commission which is, again, independent?
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Senator Kreitlow:

In this draft we have substantially rearranged the predrafted language into what we
believe is a more useful structure. Generally, we have compared the predrafted
language with similar provisions in chs. 67 and 229, stats., and attempted to follow the
structure of the existing statutes. In making these comparisons, we noted that there
are significant differences between the structure of this bonding authority and other
similar statutory bonding authorities. In many instances, it appears that somewhat
less detail is included in this draft than is included in the comparison provisions. You
may wish to compare the more comprehenswe provisions in ch}s 67 and 229, stats.,
especially regarding bond resolutmn)’ﬂ registration regulrem nts, pHs format
requlrements referedum requlrements and sales requirement; Efﬂ .05(1),67.06

ﬁ OY’Q/ (1) Can a commission be dissolved? There is no provision similar to ss. 229.477, 229.71,

o7/ 229.828, or 229.64672

(2) What is the effect of any defect in the bond issuance procedure?

(3) Do you believe that there should be any limitation on the amount of total bond
issuances? See, for example, ss. 229.50 (1) (c) and 229.74 (1) (c). , Y
v

(4) Do you believe a bond registration provision is needed? See, for example, ss. 67.09

and 229.48 (4). ¥

(5) Is a provision 455!?’5" iyl providing standards for&fé{iable interest rates needed?
'Bee s. W)’“ VENZE v

(6) There was no prov1510n for liability for misconduct by an official. We have included
such a provision in created s. 66.0304 (8), which is based on ss. 229.48 (6), 229.72 (6)
and 229.829 (3). Is this OK? v

v
(7) Do you believe that a negotiability statement is needed? See, for example, ss.
229.72 (1m) and 229.829 (1).

/ v
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(8) Do you believe that there needs to be any limits or specificity relating to the sort
of out-of-state municipalities that may join?

As we've indicated, most of these issues are addressed in the general municipal
bonding statute in ch. 67, and in the bonding authority granted to special purpose
districts in ch. 229. You may wish to review these chapters to determine whether
additional statutory treatment is necessary.

Please note that the draft contains several embedded notes. Some of these notes
indicate which statutory provisions we consulted in drafting individual provisions, and
others raise substantive questions, explain why the language is different from what
was submitted, or explain why a particular provision in the predrafted materials was
left out of this draft.

As you will see, a number of provisions, such as your s. 66.0318 (3) (g) to (j), (1), (m),
and (o) were left out of this draft. This is because the provisions seemed to relate to
an authority we believe you don’t want the commission to posses, such as the right to
own property, or the responsibility to pay interest or principal. We did not include your
provision s. 66.0318 (16), requiring the liberal interpretation of the statute, because
we don’t believe it has any legal effect.

Let us know if you believe we have omitted material of substantive importance or
inserted unwanted material. Please let us know if you would like any changes.

Eric V. Mueller

Legislative Attorney

Phone: (608) 261-7032

E-mail: eric.mueller@legis.wisconsin.gov

Marc E. Shovers

Managing Attorney

Phone: (608) 266-0129

E-mail: marc.shovers@legis.wisconsin.gov
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April 6, 2009

Senator Kreitlow:

In this draft we have substantially rearranged the predrafted language into what we
believe is a more useful structure. Generally, we have compared the predrafted
language with similar provisions in chs. 67 and 229, stats., and attempted to follow the
structure of the existing statutes. In making these comparisons, we noted that there
are significant differences between the structure of this bonding authority and other
similar statutory bonding authorities. In many instances, it appears that somewhat
less detail is included in this draft than is included in the comparison provisions. You
may wish to compare the more comprehensive provisions in chs. 67 and 229, stats.,
especially regarding bond resolutions, registration requirements, format
requirements, referendum requirements, and sales requirements. See, for example,
ss. 67.05 (1), 67.06, 67.08, and 67.09, and compare these statutes with the drafted
language.

In addition, several issues which may be of some importance are not addressed in the
predrafted language. It is not clear to us whether all of the omissions were by choice.
In particular, please note the following:

(1) Can a commission be dissolved? There is no provision similar to ss. 229.477,229.71,
229.828, or 229.847.

(2) What is the effect of any defect in the bond issuance procedure?

(3) Do you believe that there should be any limitation on the amount of total bond
issuances? See, for example, ss. 229.50 (1) (¢) and 229.74 (1) (¢).

(4) Do you believe a bond registration provision is needed? See, for example, ss. 67.09
and 229.48 (4).

(5) Is a provision providing standards for variable interest rates needed? Sees. 67.15.

(6) There was no provision for liability for misconduct by an official. We have included
such a provision in created s. 66.0304 (8), which is based on ss. 229.48 (6), 229.72 (6),
and 229.829 (3). Is this OK?

(7) Do you believe that a negotiability statement is needed? See, for example, ss.
229.72 (1m) and 229.829 (1).
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(8) Do you believe that there needs to be any limits or specificity relating to the sort
of out-of-state municipalities that may join?

As we've indicated, most of these issues are addressed in the general municipal
bonding statute in ch. 67, and in the bonding authority granted to special purpose
districts in ch. 229. You may wish to review these chapters to determine whether
additional statutory treatment is necessary.

Please note that the draft contains several embedded notes. Some of these notes
indicate which statutory provisions we consulted in drafting individual provisions, and
others raise substantive questions, explain why the language is different from what
was submitted, or explain why a particular provision in the predrafted materials was
left out of this draft.

As you will see, a number of provisions, such as your s. 66.0318 (3) (g) to (), (L), (m),
and (o) were left out of this draft. This is because the provisions seemed to relate to
an authority we believe you don’t want the commission to posses, such as the right to
own property, or the responsibility to pay interest or principal. We did not include your
provision s. 66.0318 (16), requiring the liberal interpretation of the statute, because
we don’t believe it has any legal effect.

Let us know if you believe we have omitted material of substantive importance or
inserted unwanted material. Please let us know if you would like any changes.

Eric V. Mueller

Legislative Attorney

Phone: (608) 261-7032

E-mail: eric.mueller@legis.wisconsin.gov

Marc E. Shovers

Managing Attorney

Phone: (608) 266-0129

E-mail: marc.shovers@legis.wisconsin.gov
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PRELIMINARY DRAFT — NOT READY FOR INTRODUCTION
Ly ueet s s W0 Cor /P2)
e and hwmjtmzﬂf/ahj/dri
{Lymﬂ’\ W\e,zwé:ng N %, ,Kre,,“t//ﬁsz
/Z)[*(«L w/ /’}t’l/{t«e/w “h, //‘/S

1 AN ACT to amend 32.02 (1) and 71.36 (1m); and to create 66.0304, 71.05 (1) (¢ 9.,

2 71.26 (1m) (j) and 71.45 (it) (j) of the statutes; relating to: authorizing two or
3 more cities, villages, towns, er counties, district or other local agency era

4 combination-of such-pelitical-oubdivisions, to create a commission to issue

5 conduit revenue bonds and exercise eminent domain authority and exempting
6 from taxation interest on such bonds.

[See comment below under definition of local agency, on intent to cover more than political
subdivisions.]

Analysis by the Legislative Reference Bureau

To be provided in a future draft.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
7 SECTION L. 32.02 (1) of the statutes is amended to read:
8 32.02 (1) Any county, town, village, city, including villages and cities

9 incorporated under general or special acts, school district, the department of health

OHS West:260648487.2
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1  services, the department of corrections, the board of regents of the University of

2  Wisconsin System, the building commission, a commission created by contract under

3  s.66.0301, with the approval of the municipality in which condemnation is proposed,

4  a commission created by contract under s. 66.0303 that is acting under s. 66.0304.

5 provided the condemnation occurs within the geographic boundaries of entities

in this state that are members of the commission,

or any public board

8 or commission, for any lawful purpose, but in the case of city and village boards or

9 commissions approval of that action is required to be granted by the governing body.

10 A mosquito control commission, created under s. 59.70 (12), and a local professional

11  football stadium district board, created under subch. IV of ch. 229, may not acquire

12  property by condemnation.

*#***NOTE: The instructions from your predrafted materials indicated that an out-of-state
municipality, which is one of the members of a commission created under s. 66.0303 and
operating under s. 66.0304, may use the authority under s. 32.02 (1), as amended by your draft,
to exercise eminent domain within that municipality that is located in another state. Was that
your intent? If so, it would not be legal. There is no authority under Wisconsin law to extend
eminent domain authority to a municipality that is located in another state even if that
municipality is part of a commission created under s. 66.0303. Consequently, the amendment of
this subsection is limited to a municipality (the term used in ch. 32) that is located in this state.

In addition, please be aware that the authority to condemn property under this ~e
subsection is limited to blighted property if the condemnor intends to convey or lease the property . M‘C’
to a private entity. See 5. 32.03 {6} (b} of the statutes. {/‘J
&
e v 4 WO(

[Good point that Wisconsin law cannot grant power of condemnation over property
in other states. The purpose of this provision is to grant the commission sufficien
ntipn power to be characterized a particular way for federal tax purposes with

the-exdmpt bonds. achieve this goal that power cannot be subjec { Q/z:
but can be limited to p n entities that Z Ci
t

commission and are in Wisconsin. It is important for federal tax
purposes that the commission has the power, but it is unlikely that it would use it as a
practical matter.]

13 SECTION 2. 66.0304 of the statutes is created to read:

14 66.0304 Conduit revenue bonds. (1) DEFINITIONS. In this section:

OHS West:260648487.2
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(>t .
1 (®) “Agreement” means a gontract entered into( ursuant to ss. 66.0301 (2) (\} 0 ,)[,L éﬂ;‘, Oﬁg‘ u
' { "
> or 66 3 (2 . . hich fo a commission Ws. ?07 ,9’

3 MXQQ\(XB) ‘The contract may be amended by the parties according to the terms of the

4 contracty and parties may be added to the contract or permitted to withdraw (so long as
5  there is no less than two and at least one from within this state) according to the terms of of

) g % porr M Am, W
6  the contract.
7 b) “Bond” means any bond, note or other obligation of a commission issued under

8 this section, including any refunding bond or certificate of participation or lease-purchase

9  agreement;-to-whieh-all-of the-following-apply:

10

11

12

13 1OR;

****NOTE: What is your intent in using the terms “certificate of participation” and T P
“lease-purchase agreement?” The former does not appear in the statutes, and the latter ub ) ,
does not appear in the statutes in the context of bonds, so I'm not sure what legal effect L 6 7 e
these terms have in par. (b) {intro.}. 6 W
. e
’ /1/ [The program is not limited to private activity bonds but also contemplates
\/&’%{f" public entities. Certificate of participation is a receipt for interests

in obligation and lease obligations are sometimes used in lieu of bonds in
vendor equipment leases and some other types of financings.]

14 {c) “Commission” means an entity created by two or more local agencie;)

15 pursuant to an agreement under this section b ivigions;
16 56-Uay o itien 1161 a-who-caon
17

~#++*NOTE: Is this definition consistent with your intent? Some of the materials A A Mi h : I{)
you submitted specified that a commission must be made up of 2 political subdivisions 60 ‘; 9{/ $
from this state and 2 from another state, but your “predrafted” instructions did not C M

contain guidance on this issue.

There may be a bigger problem here. Section 66.0303 doesn’t really authorize
the creation of a commission. It just authorizes municipalities to act jointly. Does this

OHS West:260648487.2




2009 - 2010 Legislature -4 LRB-1957/P1
MES&EVM:cjs:ph

SECTION 2
definition meet your intent? ‘
Lo
[Note that some of the references formerly in the definition of O(b
“Commission” have been moved to the definition of “Agreement,” to which has R <J ' ‘7\
been also added reference to 66.0304 (3), which does authorise creation of a ‘/v\ o ¢ I8
commission as a separate entity] M‘f
N - o LG 02 o oM
1 (d) "Local agency” “Pelitical-subdivision” means any city, village, town, er J(,‘} ./"‘W N
AW v o 0" [
2  county, district, authority, agency, commission or other public entity in this state v ()uﬂ W ,VU’
A It
3 or anether-state;or-another similar public entity lecal-unit-of government in another v g . ”» G
X 7%
4  state. 4& ¢ ' 7

[Note that “local agency” is used instead of “political subdivision” because
the intent is to cover a broader range of public entities than fust political /L ‘11-7 \ PK Do

subdivisions] R | oV
Nate: Thourpubiomcritioameiii-barths Lo X, o
forming the joi Wers agreem }B’N
S les """«Partimpan? means any public or private entity, including federally Lbeﬁ‘) CW‘]/I
&
6 recognized Indian tribes and bands, that contracts with a commission for the purpose r&@“l v

7  of financing or refinancing a project that is owned, sponsored, or controlled by the W

A

8 public or private entity.

: insurance program, located within or ou may
et 3 H . /
, include, Wm, any of the following: e L -
e
e ****NOTE: This definition is based on your instructions, but I don’t understand
how “bonds or other revenue streams or related assets” could be a “project.” What is
your intent for this part of the definition? .~
s intended that programs, lke ti nsion progm - N
n insurance programs be covere tis not ne
types of projects listed in 1, 2, 3 and 4 below, but if referned to, w . U.
Wuot limited to those specific typls; they are A @w{ o M /
Just some examples] yj w &WG '
14 1. A project as defined in s. 66.1103 (2) (k). WY / o J 2,
B N VA pov
15 2. A project described in s. 231.03 (6). vl wﬂl

OHS West:260648487.2 M
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1 3. An economic development pt%)ject as defined in s. 234.01 (4n).
2 4. A housing project as defined in s. 234.01 (7).
3 (g) “Revenue” meansjincome and receipts of from a hond

er assets acquired by the commission, loans, sale

**+*NOTE: Does this definition meet your intent? The pre-drafted material & c) x& ‘ ‘y
included a very long list of possible revenue sources, but the answer to our questions 24 (10 ¢ 90"" . /[
about the definition indicates that something a lot simpler, such as I've drafted here, B 6 )(( l W e f j C AT
would be sufficient and less confusing. This definition is based on 3. 66.0621 (1) (¢). (06 ,0 u( ‘1 ,\MI 5‘/

t -

[This is probably correct. The shorter version could probably work. ‘ {v ? \/’ lo Wﬂ( 7 \QV(//
However, the market seems to prefer more specificity when it comes to the security ' A/ 94/\ A
for bonds, so we recommend the longer version.] “b p% /) -/

ti¢
g I3
11 (2) ATTORNEY GENERAL REVIEW. Before an agreement may take effect, the ”7\/\ 4P

12  proposed agreement shall be submitted to the attorney general who shall determine
13  whether the agreement is in proper form and compatible with the laws of this state.
14 The attorney general shall approve any agreement submitted under this subsection
15 unless the attorney general finds that it does not meet the conditions set forth in this
16 section and details in writing addressed to the concerned political subdivisions’

17  governing bodies the specific respects in which the proposed agreement fails to meet

18 the requirements of law. Failure to disapprove an agreement submitted under this
19  subsection within 90 days of its submission constitutes approval. The attorney
20  general, upon submission of an agreement, shall transmit a copy of the agreement to

21  the governor who shall consult with any state department or agency affected by the

OHS West:260648487.2
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1 agreement. The governor shall forward to the attorney general any comments the
2 governor may have concerning the agreement. No approval is required for
3 amendments to the agreement or for additions of parties to or withdrawals of
4 parties from the agreement unless required by terms of the agreement. A
5 commission cannot be dissolved without approval of the attorney general, or

6 failure to disapprove within 90 days of submission of the proposed dissolution,

7 or while any bonds or other obligations remain outstanding and unpaid or

8 payment not duly provided for.

»+*NOTE: This subsection is based on s. 66.0303 (3) (a). If an approved contract
is later amended, must the amended contract also go through AG review? /

9 (3) CREATION AND ORGANIZATION. (a) Two or more local agencies pelitical

IQ’ subdmsaeﬂs may create a commission for the purpose of issuing eenduit bonds and

1
W)&Ul(k 957./06 0"\,11 wwikty D(,L‘ﬂ;g( ,0;03 ‘
exﬁéé wers set forth in this s. 66.0304, by entering into an
(W e YW N

Q& 12 agreement to do so under-8-66-0301{2}or66-0303{2}). A commission that is created

N
v I\
0‘5«‘14 that is separate and distinct from, and independent of, the state and the local

15 agencies politieal-subdivisiens which are parties to the agreement.

lgjg\as provided in this section is a unit of government, and a body corporate and politic,

16 (b) A commission shall be governed by a board, the members of which shall
17 be appointed under the terms of the agreement. Members of the board may be
18 reimbursed for actual and necessary expenses incurred in the performance of
19 their duties to the extent provided in the agreement or by-laws of the
20 commission.

**NOTE: Consistent with your instructions, the bill contains no details on the
make-up of the board. Do you want to specify that the members of the board shall be
reimbursed for their actual and necessary expenses incurred in the performance of their
duties?

OHS West:260648487.2
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and different political subdivisions may join or remove themselves from the commission.
Given that the commission is supposed to be completely separate from, and independent
of, the political subdivisions that create it, I'm not sure how this is supposed to work

*+*NOTE: Your instructions state that the commission membership méy change, W
exactly. Paragraph {c} allows a new political subdivision to become a party to the 1'

agreement, and an existing political subdivision may withdraw, but I don’t know what
effect this would have on commission. Would membership change? Would it increase?
If the bylaws don't address this situation, I'm not sure what the result would be for ,bj
changes to the agreement.
»**NOTE: What is your intent with regard to changing the parties to the
agreement, and how do you want it to affect the commission which is, again,

independent? . %)
[See definition of “Agreement.” It 1s intended that the terms of the

agreement govern additions and withdrawals. If the number of parties grows

significantly, as has occurred in some similar entities, votes by all parties become

impractical] ~," (g | Yo guavd a9a st tnist
(4) POWERS OF A COMMISSION. A commission has all of the powers necessary or

convenient to carry out the purposes and provisions of this section. In addition to all
other powers granted by this section, a commission may do any of the following;:

(a)  Adopt bylaws for the regulation of its affairs and the conduct of its business.

(b) Sue and be sued in its own name, ptead and be impleaded.

(c) Acquire, buy, sell, lease as lessor or leasee, encumber, mortgage, hypothecate,
pledge, assign, or transfer any property or interest in property, regl pr personal, that is located
within or outside of this state. , 7/

***NOTE: Is this paragraph consistent with your intent? It's based on your !

predrafted instructions, but on page 3 of your March 4, 2009, response to our questions
(question 8, in particular), you said that “The commission will not own any property.”
This paragraph seems to be inconsistent with that statement. Also, what does

OHS West:260648487.2
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“hypothecate” mean in this paragraph?

[The commission may own property, even if just bear legal title, but in som
cases more, and may buy, sell, lease or mortgage that property. "Hypothecate”

roughly the same as "pledge”.]
1 (d) Enter into contracts related to the issuance of bonds. A
2 (e Issue bonds, or refunding bonds; finance or refinance

3 %Aﬁg{w & projects, including funding a reserve fund or capitalized interest,

4 payment of costs of issuance and other costs related to the financing or
5 refinancing, or credit enhancement, and enter into agreements related to the issuance of
6 bonds, including liquidity and credit facilities, remarketing agreements, tender agent
7 agreeinents, dealer agreements, insurance policies, guaranty agreements, letter of credit or
8 reimbursement agreements, indexing agreements, interest rate swap agreements, and currency
9 swap agreements, commodity swapr agreements and other similar hedge or futures
10  contracts, in each case with whatever payment, interest rate, currency, security, default,
11 remedy and other terms and conditions as the commission determines to be necessary or

12  appropriate.

****NOTE: This par. is based on your predrafted sub. (3) (d), but that paragraph
doesn’t work. Referring to the defined term, “project” allowed us to avoid a lot of
repetitiousness. The statutory references seem misplaced. Sections 66.1103 (3) and
234.03 seem to be mostly a repetition of powers you’d like the commission to have, many
of which seem inappropriate because the commission doesn’t seem to be doing anything
except serving as a vehicle through which a private entity may borrow money. And s.
231.03 (6} describes a type of project, so that reference was added to created sub. (1) (f)
above.

We also added “refunding bonds” here, instead of as a separate paragraph as
suggested in your sub. (3) (g}, which seemed unnecessarily detailed and repetitive of other
authority.

****NOTE: We also added the boilerplate language from s. 229.68 (8} of the

statutes — “enter into agreements related to ... liquidity and credit facilities ...”, instead of
using the language from your predrafted matenals in your sub. (3) {s). Is this OK?

13 1] Employ or appoin unWWy&m W Q

14 consultants, and such other \agents, employees, awm and special &&
] .30‘

0~

X

OHS West:260648487.2
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advisers as the commission finds necessary or desirable and fix provide for their
compensation.

****NOTE: This par. is based on your predrafted sub. (3} (e), but that paragraph
seems too detailed, and may leave out some specific type of employee you'd like to
include. Does this broad language, which is based on s. 234.03 (4) meet your intent?

A
[We recommend specificity in addition to the general language in order to/L/ ‘01/ v A,q(j A ¢ , e
¢ » o> 2

avoid any uncertainty.] (
() Accept gifts, loans, or other aid.

***+*NOTE: This par. is based on your predrafted sub. (3) {f), but that paragraph
seems too detailed. Does this broad language, which is based on s. 234.03 (2} meet your
intent?

*#***NOTE: On a more substantive level, 1 don’t understand the purpose of this
paragraph and some of the others in your sub. (3). If the purpose of the bill is to allow a
commission to serve as a conduit to issue bonds to a private entity, and the commission
may not own property or do anything other than serve as a conduit, why would it need
the authority specified in your sub. {3} (fj? Shouldn’t there be some purpose specified for
which a commission may accept gifts, loans, or other aid? See, for example s. 229.68 (16}
of the statutes.

**4NOTE: it seems to me that the only power the commission needs is the power
to issue bonds and collect fees from the entity on whose behalf the bond is issued. See
pars. (d}, {e), (h}, and (i) in this created subsection. Are we missing something here? We
did not include some of your predrafted instructions (sub. (3} (g) to (j)) because they all
seemed unnecessary as they are predicated on the commission owning property, which
you've said it can’t do. Again, this ability to acquire and condemn property is
inconsistent with other instructions which state a commission may not own property.

. [The enumeration of powers is critical to the function of the commission as
a conduit financing vehicle, in which capacity it may be lending, buying or selling
or leasing or mortgaging property, investing, contracting, etc., etc. For this reason
we have reinstated items (i) through (r) below.}

Eob, 30 ees, Lyom partrapaves wno
1& (h) (3 e and apportion fo partici fees for the benefit of

the commission's service7 and for the administrative costs and any other expenses

incurred by the commission in the exercise of its authority, collect su

OHS West:260648487.2
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[i Make Woans to, or lease property from or to, or

enter into a purchase or sale agreement or any other kind of financing
A NN AW | 1Y i P g W e

agreement with, any one or more participants in connection with the financing
or refinancing of projects.

fl Mortgage all or any portion of its interest in projects and the
property on or facilities in which any project is loéated, whether owned or

e N

thereafter acquired, including the granting of a security interest in any property,
AN
ta le or intangible.

K] Assign or pledge m 7 portion of its interests in mortgages,
deeds of trust, indentures of mortgage or trust, leases, purchase or sale

agreements or other financing agreements, or similar instruments, notes, and

security interests in property, tangible or intangible, of a participant, or

contracts entered into in connection with bonds, and the revenues therefrom,
including payment or income from any interest owned or held by the

commission.

M Issue, obtain, or aid in obtaining, from any department or agency of -~ R56
B S I WP, W N

the United States or of any state, or any te , any insurance or

guarantee to, or for, the payment or repayment of interest or principal,’ or both,
or any part thereof, on any loan, lease, bond or obligation or any instrument
evidencing or securing the same or related contract, made or entered into
pursuant to this section.

[m] Apply on its own behalf or on behalf of a participant to any

tlfre/og for an allocation of volume cap, tax credit, subsidy, grant, loan, credit

OHS West: 260648487.2
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1 enhancement or any other federal, state or local program in connection with the
2 financing or refinancing of a project.
3 n}] Invest any bond proceeds or any moneys held for payment or

4  security of the bonds or any contract entered into pursuant to this section in

5 any securities or obligations permitted by the resolution, trust agreement,
6 indenture or other agreement providing for issuance of the bonds or the
7 contract.

8 fol At the request of participants, combine and pledge revenues of
9 multiple projects for repayment of one or more series of bonds issued pursuant

10  to this section. " 99';’.(,&3

Issue bonds to refund bonds of the commission or_bofads of any .
public entity within or outside the state issued by-6r on behalf of any ( 'y Hvo w
' 5 ey e
Q/ ﬂﬂb'b’ e
o g

Pfoj e

T

participant. Bonds issued Yor_this purpose sy be issued to pay all costs of
refunding of any such obligations FiStug ng the payment of any redemptior
premium thereon or termjnt fion payment due-ig connection with any relate¢
contracts or finang T eements, and any interest aogrued, or to accrue, ox
their earliegt any subsequent date of redemption, purc =, or maturity o

such,, gations, and proceeds may, peﬁding this application, b; placed in

. (ﬁ“‘/- \\"\/’_‘____ﬂ__’, -
escrow and invested at the direction of %% bmlt 4
20 [a] Purchase, with the proceeds of its bonds or its revenue, bonds W‘f i bo"ﬂ’ 5 'ﬁ;

nt

21 issued by or on behalf of or held by any participant at public or negotiated sale. Q/ b ~ f ‘7" “’J ”

22

23

24  part, separately or together with other bonds issued by the commission. Commt 45,

OHS West:260648487.2
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1 [r] Enter % o any aslfteement o dontract, ekdcute any \nstrumgént) and
2 perform pny fact gr thing n¢cesgary, chbnvehient, of dedirabl¢ to\cs out #nay
3 powenagthoriked/by thig segtion.
4

***NoTe: We have separated your sub. (3) (k) into pars. (h) and (i} for clarity. OK?
5 (5) ISSUANCE OF BONDS. (a} A commission may not issue bonds unless the

6 issuance is first authorized by a bond resolution. A bond issued under this section

7 meet all of the following requirements:

»**NoTE: Do you want to add any specifics as to what information the resolution should
contain? See, for example, ss. 229.41 (3m), 229.48 (4), 229.65 (3), and 229.821 (2}.

1. The face of the bond shall include the date of issuance and the date of

2. The face of the bond shall include the statements required under sub. (9)
tej-end (b)

3. The date of maturity may not exceed 50 years from the date of issuance.

4. The bond shall bear a rate of interest, either fixed or variable, specified

14 \ by the resolution. Any variable rate of interest shall be made subject to a maximum

15 ate.

16 rest and principal shall be paid at the time and place specified in the

17 resolution. \

18 6. The bond be subject to early mandatory or optional

19  redemption or purchase in lieu dffedemption or tender, as provided in the resolution.
20 7. Bonds in a single issue may be composed of a single denomination or 2 or

21 more denominations, as provided in the resolution.

OHS West:260648487.2
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8. The bond shall be payable in lawful money of the United States or, if

provided in the resolution, another currency.

9. Bonds shall be registered as provided in the resolution. (/ h}
10. The bonds shall be in the form and executed in the manner provided 77
in the resolution. y\@é /
11. Any bond issued under this section shall constitute a negotiables
instrument.

(b) A bond resolution@l@authoﬁze a trust agreement or indenture containing the

foregoing terms and any other terms, conditions and covenants that the commission \éb\é{ i

V. ‘
determises {0 beRESsRarX O APPRPII_ S

(***Nore: Pars. (a) and (b} contain, so far as I can tell, all of the requested provisions in
your predrafted sub. (14), save two. The two items in proposed sub. (14) which I have not
included read: “be in the form provided” and “be executed in the manner provided.” I'm not
entirely sure what these two mean. I also added {a} 2. and (b} 3., which do not appear in
proposed {14) but are based on s. 229.831 and other similar provisions.

You may wish to review s. 67.06, stats., and consider whether additional material needs
to be added.

[The "form provided” refers to the form of the bonds themselves and "executed in
the manner" refers to who signs the bonds and whether by manual or facsimile signature.]

(c) The commission may purchase any bond issued under this section. Subject to the
terms of any agreement with the bondholders, the commission may hold, pledge, resell, or cancel
any bond purchased under this paragraph. Such purchases will not effect an extinguishment
of the bonds unless the commission cancels the bonds or otherwise certifies its intention

that they be extinguished.

OHS West:260648487.2
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****NoTE: This paragraph is based on your predrafted sub. (12). Where would a
commission get the money to purchase a bond, and why would it do so?

[The commission may purchase bonds with refanding bond procesds pursuant to a
tender offer, moneys in a redemption fund in advance of the redemption, or moneys
advanced by a participant.]

(d) The proceeds of a bond issued under this section may be used for a project
in this state or any other state.

(6) SALE OF BONDS. (a) The sale of bonds under this section shall be conducted
as provided in the bond resolution.

(b) A sale may be public or private. Bonds may be sold at the price or
prices, and upon the conditions, determined by the commission. The commission
shall give due consideration to the recommendations of the participants in the project

when determining the conditions of sale.

" (o) Bonds that are sold under this section may be serial bonds or term
bonds, or both.
(d) If at the time of sale definitive bonds are not available, the commission

may issue interim certificates exchangeable for definitive bonds.

****NoTE: Similar provision in s. 67.08 (2). Are additional provisions necessary?
Subsection {6} is based on your predrafted sub. (14) and (15).

(7) BOND SECURITY. {a) The commission may secure bonds by a trust agreement
or trust indenture by and between the cornmission and one or more corporate trustees
within or without this state. A bond resolution, trust agreement or indenture
may contain provisions for pledging properties, revenues and other collateral,
holding and disbursing funds, protecting and enforcing the rights and remedies
of bondholders, restricting individual right of action by bondholders,
amendments, and any other provisions the commission determines to be

reasonable and proper for the security of the bondholders or contracts entered

OHS West:260648487.2
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into pursuant to this section in connection with the bonds. providingfer-the

*»**NoTE: This provision contains part of the material in your predrafted sub. (14) and
is based on s. 229.49. Do you want to include the last sentence from s, 229.49?

Although this subsection is based on your instructions, it doesn’t seem to make sense to
include the language allowing a bond resolution to “mortgage, pledge, . . . the ... property of the
commission” because the commission is not allowed to own property.

(b) A pledge of property, revenues or other collateral by a commission
to secure, W&mme payment of the principal or redemption
price of, or interest on, any bonds, or any reimbursement or similar agreement

with any provider of credit enhancement for bonds, or any swap or other

agreement entered into in connection with bonds,WW}tﬁigg\in ov\(/

shall immediately be subject to the pledge, and the pledge shall constitute a lien

and security interest which shall immediately attach to the collateral and be
effective, binding, and enforceable against the pledgor, its successors,
purchasers of the collateral, creditors, and all others asserting the rights therein,
to the extent set forth, and in accordance with, the pledge document
irrespective of whether those parties have notice of the pledge and without the

need for any physical delivery, recordation, filing, or further act.

(8) No LIABILITY. (a) No member of the commission is liable personally

the bonds or subject to any personal liability or accountability by reason of the
- l
OHS West:260648487.2
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issuance of the bonds, unless the personal liability or accountability is the result of willful

misconduct.

****NoTe: This subsection is based on s. 229.72 (6), stats. The final clause is not in your
predrafted materials, but it is included in each similar provision in ch. 229. Is this Okay?

) Except to the extent required by the laws of another stat

commission is not required to pay m@ income or other

g8essm , fees or charges of any kind on any real or personal property,

transfer or recording of property or any interests therein, fees, revenues or other

income received by the commission from any source. This section does not._
‘_/__—-———._—_w

including, but not limitéd to, taxation upon a possessory interest, with respect

to any project, or the property or facilities contained in any project which may

otherwise be applicable to the participant.

(9) BONDS NOT PUBLIC DEBT. (a) Except as otherwiseovided . [lf&ﬂ Whﬁ//\f/ 4

by the commission, each issue of its bonds shall be limited obligations of the
commission payable solely out of amounts received by the commission from
revenues derived from the project to be financed or refinanced by the bonds or
otherwise from any contract entered into or investment made in connection
with the bonds and pledged to the payment of the bonds. The state and the
politieal-subdivisions local agencies who are parties to the agreement creating a
commission under this section are not liable on bonds or other contract entered
into under this section, nor are they liable in contract or tort for any actions or
omissions of the commission. .

(b) The bonds are not a debt a of the state or of any local

agency other than the commission to the extent set forth in the bonds the

OHS West:260648487.2
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-":- S divisions-een :"-“' o-Create~a M Miesio &€ ig ""‘ Abond
issue does not,@ or contingently, obligate the state or a political
subdivision to levy any tax or make any appropriation for payment of the bonds. All

bonds shall contain a statement to this effect on the face of the bond and to the

(c) Interest paid or Sarned oy hny bondh issu¢d by the comnise

check-confirm’ eross: xfcfarences
with bond counsel, -

| Comment [MSOMcel]: Need to J

u,)(bv
”L M\o (ﬂ)/ﬂ‘

****NOTE: This paragraph relates to part of your predrafted sub. (13),
and is based on s. 229.831 (3}, but given our understanding that the
commission is issuing bonds solely as a conduit and that the revenue stream

OHS West:260648487.2
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is really coming from the revenues generated by the participant on whose
behalf the commission is issuing the bonds, is this paragraph accurate?

Your March 4, 2009, memo states that the obligations are “secured
solely by commitments of private entities.” If this is the case, par. (c) needs to
be rewritten.

(10) AUDITS, FISCAL. YEAR. (a) The board of a commission shall adopt a calendar
year as its fiscal year for accounting purposes. The board shall annually prepare a

budget for the commission.

b A commission shall maintain an accounting system in accordance with generally
accepted accounting principles and shall have its financial statements and debt covenants
audited annually by an independent certified public accountant, except that the commission by a
unanimous vote may decide to have an audit performed under this paragraph every 2 years.

(c) A copy of the budget and audit shall be sent to the governing body

of each local agency pelitical-subdivision which is a party to the agreement that created the

commission.

****NotE: Subsection (10) is based on ss. 229.57, 229.79, and 229.834 of the statutes.
Does this meet your intent under the predrafted sub. (4)? Many items in your language don'’t
seem to be necessary, or are already addressed in the bill. For example, the costs would be
addressed under sub. (4) (i), above. I don’t believe Wisconsin has a controller, so we did not
include a provision based on your sub. (4} {{).

(11) LIMITATIONS. (a) A commission may not authorize federally tax-exempt
bonds to finance a capital improvement project outside of this state unless a
local agency within whose boundaries the project is to be located has approved

the financing of the project by the commission,

****NoTe: This paragraph is based on your predrafted sub. (5), but it seems
unnecessary. Because bonds issued under this section are private activity bonds, every

OHS West:260648487.2
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provision of the IRC relating to PABs apply. What is your intent here?

[As noted above, not ail bonds will be PABs. Some will be governmental bonds.
Some may even be taxable. Section (a) is intended to address a possible IRS concern
pertaining to tax-exempt bonds for some nexus between the Wisconsin commission and a
project Jocated outside of Wisconsin. The approval contemplatod here wouid overlap

section 147(f) TEFRA approval where that applies, but i#-{TBFR: AG ly in all

cases.]

(b) Phis section does not limit any other law authorizing,or providing for, 0,6 ‘//‘
the finghcing or refinancing of projects. This section shall be deemed to provid H M
a complete and suppleriental method for exercising the powers authorized b v
this section;and shall be deemed as beifig supplenrenital to the powers conferrec
by othe applicable Iatws. Unless otherwise explicitly stated in this section, the 6C OVJ‘ Ve
issuance of bonds, the entering into of contracts related to those bonds and the %@ L;U’ 4/(/3‘( 1
financing or refinancing of projects under this section need not comply with the 6 m‘)’b L}P
requirements of any other state laws applicable to the issuam;,e of bonds, ‘\N O)ﬂ}
entering contracts or financing or refinancing of projects. ,t i ‘\Q"\" t l

****NoTE: This paragraph is based on your predrafted sub. (6}, as explained in your R
March 4, 2009, memo. Does it meet your intent? Are there any specific provisions in

s. 66.1103 that you are concerned about? If so, please provide the cite and we can
incorporate them into the next version of the bill.

[This provision is intended simply to make this section complete authority to do
what is provided without regard to any other law that may cover the same subjects. If
there is another law that authorizes bonds for the same type of project, it should be
possible to use e¢ither law without one conflicting with the other. Making that clear is the
intent of this provision.]

(¢c) Any action brought to challenge the validity of the proposed issuance of a

bond under this section, or the enforceability of a contract entered into under this

OHS West:260648487.2
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section, must be commenced in circuit court within 30 days of the commission

adbptjng a resolution authorizing the issuance of the bond or the execution of within

ing-the contract, whichever is applicable.

: L
(d) The bonds shall not bg/invalid for “any irregularity or defect in the

proceedings for the sale or Mu{@he bonds shall contain
A

they have been authorized and issued pursuant to the laws of this state, which

recital shall be conclusive evidence of their validity.

*+*Note: This paragraph is based on the last few sentences of your predrafted sub. (6)
and your response to a question about the provision in your March 4, 2009, memo. The bulk of
your sub. (6 language seemed somewhat contradictory, as we mentioned in ocur February 24,
2009, memo.

(12) STATE PLEDGE. The state pledges to and agrees with the bondholders, and
persons that enter into contracts with a commission under this section, that the state
will not limit, impair or alter the rights and powers vested in a commission by this
section, including the rights and powers under sub. (4), before the commission has a(/}yh“ﬁd
met and discharged the bonds, and any interest due on the bonds, and has fully , M
performed its contracts, unless adequate provision is made by law for the protection of / W
the bondholders or those entering into contracts with a commission. EThe

commission may include this pledge in its contract with bondholders.j

***NoTE: Should a provision similar to this one be drafted if the bill does end up
allowing the parties to an agreement to change after bonds have been issued by a
commission? Who would you want to make the pledge? The original signatories to the
agreement?

[A change in parties to this agreement after bonds are issued should have no
effect whatsoever on the obligation of the commission with respect to the bonds. This
subsection is simply a pledge by the state not to so alter the powers of the commission
by statute that it impairs the rights of bondholders].

SECTION 3. 71.05 (1) (c) 9. of the statutes is created to read:

71.05 (1) (¢) 9. A commission created under s. 66.0304.

SECTION 4. 71.26 (1m) (j) of the statutes is created to read:

OHS West:260648487.2




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2009 - 2010 Legislature -21 LRB-1957/P1
MES&EVM:cjs:ph
SECTION §

71.26 (1m) (j) Those issued under s. 66.0304.

SECTION 5. 71.36 (1m) of the statutes is amended to read:

71.36 (1m) A tax-option corporation may deduct from its net income all
amounts included in the Wisconsin adjusted gross income of its shareholders, the
capital gain deduction under s. 71.05 (6) (bj 9. and all amounts not taxable to
nonresident shareholders under ss. 71.04 (1) and (4) to (9) and 71.362. For purposes
of this subsection, interest on federal obligations, obligations issued under s. 66.0304
by a commission, obligations issued under s. 66.0621 by a local professional baseball
park district, a local professional football stadium district, or a local cultural arts
district, obligations issued under ss. 66.1201, 66.1333, and 66.1335, 6bligations
issued under s. 234.65 to fund an economic development loan to finance construction,
renovation or development of property that would be exempt under s. 70.11 (36) and
obligations issued under subch. II of ch. 229 is not included in shareholders’ income.
The proportionate share of the net loss of a tax-option corporation shall be attributed
and made available to shareholders on a Wisconsin basis but subject to the limitation
and carry-over rules as prescribed by section 1366 (d) of the Internal Revenue Code.
Net operating losses of the corporation to the extent attributed or made available to a
shareholder may not be used by the corporation for further tax benefit. For purposes
of computing the Wisconsin adjusted gross income of shareholders, tax-option items
shall be reported by the shareholders and those tax-option items, including capital
gains and losses, shall retain the character they would have if attributed to the
corporation, including their character as business income. In computing the tax
liability of a shareholder, no credit against gross tax that would be available to the

tax-option corporation if it were a nontax-option corporation may be claimed.
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1 SECTION 6. 71.45 (1t} (j) of the statutes is created to read:
2 71.45 (1t) (j) Those issued under s. 66.0304.
3 SECTION 7. Initial applicability.

OHS West:260648487.2
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1 (1) The treatment of sections 71.05 (1) {c} 9., 71.26 {Im) (j), 71.36 (1m), and
2 71.45 (it) (j) of the statutes first applies to taxable years beginning on January 1 of the
3 year in which this subsection takes effect, except that if this subsection takes effect
4  after July 31, the treatment of sections 71.05 (1) {c) 9., 71.26 (m) (), 71.36 (m), and
5 71.45 (it} (j) of the statutes first applies to taxable years beginning on January 1 of the

6  year following the year in which this subsection takes effect.

7 (END)

OHS West:260648487.2
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Senator Kreitlow:

In this draft we have substantially rearranged the predrafted language into what we
believe is a more useful structure. Generally, we have compared the predrafted
language with similar provisions in chs. 67 and 229, stats., and attempted to follow the
structure of the existing statutes. In making these comparisons, we noted that there
are significant differences between the structure of this bonding authority and other
similar statutory bonding authorities. In many instances, it appears that somewhat
less detail is included in this draft than is included in the comparison provisions. You
may wish to compare the more comprehensive provisions in chs. 67 and 229, stats.,
especially regarding bond resolutions, registration requirements, format
requirements, referendum requirements, and sales requirements. See, for example,
ss. 67.05 (1), 67.06, 67.08, and 67.09, and compare these statutes with the drafted
language.

In addition, several issues which may be of some importance are not addressed in the
predrafted language. It is not clear to us whether all of the omissions were by choice.
In payticular, please note the following:

1)/Can a commission be dissolved? There is no provision similar to ss. 229.477, 229.71,
9.828, or 229.847.

at is the effect of any defect in the bond issuance procedure?

( Do you believe that there should be any limitation on the amount of total bond
suances? See, for example, ss. 229.50 (1) (¢) and 229.74 (1) (¢). A1)

/L 4) you believe a bond re 1%’1s1zl'atlon prowsmn is needed? See, for example, ss. 67.09
229. (4). M\N‘r& ¥ 5ub Lg (),
Wsa/};s

iSion providing standards for variable interest rates needed? See s. 67.15.

(6) Phere was no provision for liability for misconduct by an n official. We have included
ch a provision in created s. 66.0304 (8), which is based on ss. 229.48 (6), 229.72 (6),
and 229.829 (3).-1s this OK?

(7Y Do believe that a negotiability statement is needed? See, for example, ss.
229.72(1m) and 229.829 (1).
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we've indicated, most of these issues are addressed in the general municipal
bonding statute in ch. 67, and in the bondlng authority granted to special purpose
districts in ch. 229. You may wish to review these chapters to determine whether
additional statutory treatment is necessary.

Please note that the draft contains several embedded notes. Some of these notes
indicate which statutory provisions we consulted in drafting individual provisions, and
others raise substantive questions, explain why the language is different from what
was submitted, or explain why a particular provision in the predrafted materials was
left out of this draft.

As you will see, a number of provisions, such as your s. 66.0318 (3) (g) to (), (L), (m),
and (o) were left out of this draft. This is because the provisions seemed to relate to
an authority we believe you don’t want the commission to posses, such as the right to
own property, or the responsibﬂity to pay interest or principal. We did not include your
provision s. 66.0318 (16), requiring the liberal interpretation of the statute, because
we don’t believe it has any legal effect.

Let us know if you believe we have omitted material of substantive importance or
inserted unwanted material. Please let us know if you would like any changes.

Eric V. Mueller

Legislative Attorney

Phone: (608) 261-7032

E-mail: eric.mueller@legis.wisconsin.gov

Marec E. Shovers

Managing Attorney

Phone: (608) 266-0129

E-mail: marc.shovers@legis.wisconsin.gov
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MEMORANDUM

TO: Monica Groves Batiza, Legislative Associate
Wisconsin Counties Association

FROM: Andrew T. Phillips

Centofanti Phillips, S.C.
RE: LRB Attorney Drafting Questions
DATE: May 6, 2009

You have asked us to prepare a response to a series of questions arising from our

meeting with the Legislative Reference Bureau drafting attorneys on May 1, 2009. After

consulting with bond counsel, our answers to those questions are below.

(1) On Page 4, Line 1, can the definition of “local agency” revert back to
olitical subdivision” as contained in LRB’s initial draft?

Response: We probably can limit actual membership in the commission to
“political subdivisions” although it may make it more difficult to attract members. What
is important is that we have the broadest possible definition of “participant,” which we
do. A compromise might be “any city, village, town, or county in this state or similar
entity or district, authority, agency, commission or other public entity in another state.”

(2) Can the proposed legislation contain a mechanism providing for
dissolution of the commission similar to that found in sec. 229.828?

Response: So long as the commission cannot be dissolved while bonds are issued
and outstanding, that is not a problem. However, it would be beneficial to have the
language found on Page 6, Lines 4-8, relating to Attorney General approval of the
dissolution, remain.

3) At Page 8, Line 2, why was the reference to “under sub. (5)” deleted?

esponse: The suggested deletion was a mistake. The reference should remain.

(4) .~ At Page 11, Lines 11-19, can the entire sub. [p] be deleted as repetitive of
sub. n Page 8, Line 2?

Response: Yes, sub. [p] can be deleted.




At Page 17, Line 10, can the term “or other document providing for” be
defined more specifically?

Response: Yes. “Or other document” refers to, and can be replaced by, “trust
agreement or indenture providing for.”

(6) Is the reference at Page 17, Lines 16-17 relating to taxation necessary
given Sections 3, 4, 5 and 6 of the proposed legislation?

Response: If there are or may in the future be other corporate or personal income
taxes in Wisconsin then the proposed (c) would be much better. Various counsel are going
to be expected to render unqualified opinions about exemption from Wisconsin income tax.

(7) Can the broad terms of the exemption found on Page 19, Lines 5-9, be
deleted such that the exemptions are inserted individually in each of the statutory

- chapters related to the various categories of bonding?

Response: The purpose of this provision is to make s. 66.0304 a complete
authority for what it authorizes, regardless of any other specific state law. Moreover, the
purpose of this provision is to comfort the lawyers using and opining on it and the rating
agencies and investors depending on it that they can be sure that some other law
somewhere else does not vitiate the authority this statute purports to provide. It is not
practical to identify what all potentially conflicting laws might be and, even if it were,
others may be enacted in the future. As a result, we would be most comfortable with a
simple blanket exemption such as that found on Page 19, Lines 5-9.

W What is the legal import of the pledge found on Page 20, Lines 14-15?
Response: The purpose of this sentence is to enable the commission to bind the state
by contract with the bondholders, which contract then should not, under the contracts clause of
the constitution, be obligated by a future legislative action (such as repealing sub (12)).
Therefore, we would prefer to keep that language in the statute.

If you or the Legislative Reference Bureau has any questions concerning our

response please let us know.




