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165.76 Submission of human biological specimen.

(1) Except as otherwise provided in sub—3) this_section, a person shall comply with the
requirements under this section if he or she meets any of the following criteria:

DOJ COMMENT: Change removes provision that arguably makes provisions such as Wis.
Stat. § 973.047 (requiring court to order convicted felon to submit DNA) to be mutually
exclusive to operation of § 165.76. In cases where court did not specify DNA collection in
Jjudgment, changing law eliminates arguments that felon offenders can not be compelled to
submit DNA.

A2 Is in or was in a juvenile correctional facility, as defined in s. 938.02 (10p), or a secured
residential care center for children and youth, as defined in s. 938.02 (15g), or on probation,
extended supervision, parole, supervision, or aftercare supervision on or after August 12, 1993,
for any violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.085.

DOJ COMMENT: Proposal adds past tense to clarify original legislative intent that the
obligation to provide a sample is ongoing and based on the status of an individual. This change
is made throughout § 165.76(1).

(ag) Is in or was in prison on or after August 12, 1993, and before January 1, 2000, for any
violation of s. 940.225 (1) or (2), 948.02 (1) or (2) or 948.025.

, (ar) Is in or was in prison on or after January 1, 2000, for a felony committed in this state.
(b) Is found or has been found not guilty or not responsible by reason of mental disease or

defect on or after August 12, 1993, and committed under s. 51.20 or 971.17 for any violation of
5. 940.225 (1) or (2), 948.02 (1) or (2), 948.025. or 948.085.

. (br) Is found or has been found not guilty or not responsible by reason of mental disease or
“" defect and on orafter Janwary 1. 2000 and isor was committed under s. 51.20 or 971.17 for

any violation that would constitute a felony or a violation of ss. 940.225(3m), 944 .20, 948.10,
or 165.765.

"(¢) Is in or was in institutional care on or after August 12, 1993, for any violation of s. 940.225
(1) or (2), 948.02 (1) or (2), 948.025, or 948.085.

A (cr) Is in or was in institutional care on or after January 1, 2000, for any violation that
- would constitute a felony or a violation of ss. 940.225(3m). 944.20, 948.10, or 165 765.

DOJ COMMENT ON subs. (br) and (cr): In 1993, the legislature’s clear design was to include
those found not guilty or not responsible by reason of mental disease or defect in the DNA data
bank. At that time, only certain sex offenders were required to submit DNA. When the
categories of individuals was expanded to include all felons in budget bill passing in fall 1999,
this category was not expanded. We believe this was likely an oversight. Proposal corrects
apparent oversight. Intent is to capture all individuals who were found NGI on or after January



1, 2000 and subsequently committed or in institutional care after January 1, 2000. Language
tracks sub. (b) and sub. (c), however we note that those individuals who are presently committed
vet found NGI before January 1, 2000 would not be covered. If they are presently in
“institutional care,” however, they would be required to submit a DNA sample.

(d) Is found or has been found to be a sexually violent person under ch. 980 on or after June 2,
1994.

/ (e) Is or was released on parole or extended supervision or placed on probation in another state
before January 1, 2000, and is on parole, extended supervision, or probation in this state from the
other state under s. 304.13 (1m), 304.135, or 304.16 on or after July 9, 1996, for a violation of
the law of the other state that the department of corrections determines, under s. 304.137 (1), is
comparable to a violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.085.

‘/ (f) Is or_was released on parole or extended supervision or placed on probation in another state
on or after January 1, 2000, and is on parole, extended supervision, or probation in this state
from the other state under s. 304.13 (1m), 304.135, or 304.16 for a violation of the law of the
other state that the department of corrections determines, under s. 304.137 (2), would constitute a
felony if committed by an adult in this state.

/ (2) Is or was found guilty of any felony or a violation of ss. 940.225(3m), 944.20, 948 10, or
165.765 on or after January 1, 2000.

DOJ COMMENT: Incorporates intent of s. 973.047, which is arguably mutually exclusive in
application under current law. This clarifies that an offender’s status is conditioned upon a
conviction as opposed to a judgment. e

(h) Has previously provided a biological specimen under this subsection, s. 51.20 (13) (cr),
938.34 (15), 971.17 (1m) (a), 973.047 or 980.063 and is notified by the department of justice,

department of corrections, district attorney, or office of county sheriff that an additional

specimen is required. The department of justice, department of corrections, district
attorney, or office of county sheriff may make such a netification te any person who is or

has been required to submit a biological specimen under this subsection, s. 51.20 (13) (cr),
938.34 (15), 971.17 (1m) (a), 973.047 or 980.063 if the state crime laboratories do not have
data from the person’s biological specimen necessary to maintain the data bank specified in
s. 165.77(3) and that data has not been expunged pursuant to s. 165.77(4).

DOJ Comment: This covers those whose DNA is not on file, even if offender claims sample was
submitted. If offender does not claim a sample is submitted, other elements of proposal ensures
that the obligation is ongoing. Makes clear that the only reason law enforcement can ask for an
additional sample is when state crime lab does not have sample on file.

(2) (a) Except as provided in sub. (3), a person subject to sub. (1) shall provide a biological
specimen to the state crime laboratories for deoxyribonucleic acid analysis.
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(b) Except as provided in sub. 14[, the person shall comply with par. (a)-at-the-folewing 4’\ mé T
applicable-time=by providing Qe specimen at the office of a county sheriff as soon as ' ¢

gracucablg and without delay. In addation

1.
2.

3.

The department of corrections may require the person to provide the imen
while he or she is in prison or in the juvenile correctiorhl facility or secured
residential care center for children and zouth

The degartment of corrections may require the person to provide the s
the person is on parole, extended supervision, or probahon in this state,
The department of health services may require a person to provrde the

specimen if the person has been committed to the department of health services { +¢ *7
under s. 51.20 or 971.17 or found to be a sexually violent person under ch. 980. I»\M"b

\ wv’f

en i

DOJ COMMENT: This subsection streamlines the current provision and removes ambiguity as
to whether a sample must only be submitted when directed by DOC. Like contemplated by
current law, the sheriff has primary responsibility for collecting specimens under this proposal.
However, when persons are in DOC or DHS facilities, DOC or DHS have taken primary
responsibility for collecting the specimens, as contemplated by current law and as is most
efficient. The proposal is not intended to change current practice in this area. Specification for

primary responsibilities could be coordinated by DOJ rule per sub. (4), if ultimately necessary.

Note: Intent of sub. (2)(b)2. is to be broad enough to cover those on supervision for an act
specified in sub. (1) in this state as well as those who were placed on supervision in other states
and come to Wisconsin from another state.




(3) If the county sheriff, department of corrections, or department of health services

determines that a person subject to this section is—regquired—+to has previously submitted a
biological specimen under this section or s. 51.20 (13) (cr), 938.34 (15), 971.17 (1m) (a),

973.047 or 980.063_and that the biological specimen or data from the biological specimen is
part of the data bank identified in s. 165.77(3), then the person is not required to submit an
additional biological sample unless otherwise specified by a rule promulgated under sub.
@.

DOJ COMMENT: Under (3)’s current language, §165.76 arguably creates two mutually
exclusive categories of offenders required to provide specimens: (a) those who have status as of
a certain date, and (b) those who should have been ordered to provide a specimen. The mutual
exclusivity created the potential for non-uniform collection. Under the proposed language, the
two categories are no longer mutually exclusive. However, if a person has already submitted a
viable biological specimen as required pursuant to a dispositional order, this section allows
authorities to decline to collect a sample where DNA is on record and it would be unnecessary to
collect an additional sample.

(4) The department of justice shalt may promulgate rules establishing_procedures and
timelines for collecting, processing, and submitting biological specimens pursuant to this

section ﬁeeess&rzﬁ&eaxﬂnea{ﬂ;—éuﬁe&aadeﬁhﬁ—seeﬁeﬁ

DOJ COMMENT: Current law specifies that DOJ rules relate to “its” duties under this
section. The authorities placed in current s. 165.76 go beyond DOJ responsibilities. This
revision expands DOJ rulemaking authority to be consistent with its authority under other DNA
collection statutes (see, e.g., s. 973.047) while appropriately limiting subject matter to areas
necessary for DNA data bank to operate. In addition, language is changed from mandatory to
permissive because proposal does not require rulemaking to be fully operational.




(5) The departments of corrections and health services, county departments under ss. 46.215,
46.22 and 46.23 and county sheriffs shall cooperate with the department of justice in obtaining
specimens under this section.

(6) Upon an ex parte application of the district attorney showing that a person under sub.
(1) has failed to provide a biological specimen, a circuit court shall order_the person to
provide a biological specimen. The court may issue any additional orders necessary to
facilitate the production of a biological specimen, including the detention and reasonable
use of force necessary to collect the specimen. Failure to comply with an order under this
subsection is punishable as a contempt under ch. 78S.

DOJ COMMENT: DOJ drafted this in ch. 165, but recognizes that the drafter may elect to
place this within a different chapter relating to courts. That should not alter effect.

(7) The failure of a person to provide a specimen as soon as practicable and without delay,
or of any person or agency to collect a specimen, shall in no way alter the obligation of the
person_to submit such specimen, or the authority of office of a county sheriff, the
department of corrections, or the department of health services, or any other person
authorized by law to collect the specimen, or the authority of the state crime laboratories to
accept, apalyze and maintain the specimen or to maintain or upload results of genetic
marker grouping analysis information into a State or national database.

DOJ COMMENT: This language is modeled on Illinois’s statute, (730 ILCS 5/5-4-3) (from Ch.
38, par. 1005-4-3), which provides:

(1) The failure of a person to provide a specimen, or of any person or agency 1o collect a specimen,
within the 45 day period shall in no way alter the obligation of the person to submit such
specimen, or the authority of the Illinois Department of State Police or persons designated by the
Department to collect the specimen, or the authority of the lllinois Department of State Police to
accept, analyze and maintain the specimen or to maintain or upload results of genetic marker
grouping analysis information into a State or national database.

Intention is to make sure that this section authorizes collection of biological specimens from
offenders who are no longer under supervision or custody of a state agency but should have
submitted one in the past. This accomplishes a similar purpose as s. 165.76(1)(h) above.

165.765 Biological specimen; penalty and immunity.

(1) Whoever intentionally fails to comply with a requirement to submit a biological specimen
under s. 165.76, 938.34 (15), 973.047 or 980.063 may be fined not more than $10,000 or
imprisoned for not more than 9 months or both.

(2) (2) Any physician, registered nurse, medical technologist, physician assistant or person acting
under the direction of a physician who obtains a biological specimen under s. 165.76, 938.34
(15), 973.047 or 980.063 is immune from any civil or criminal liability for the act, except for
civil liability for negligence in the performance of the act.




(b) Any employer of the physician, nurse, technologist, assistant or person under par. (a) or any
hospital where blood is withdrawn by that physician, nurse, technologist, assistant or person has
the same immunity from liability under par. (a).

971.17 (1m) (a) “If the defendant under sub. (1) is found not guilty by reason of mental disease
or defect for a violation efs—940225-(1-6r(2);-948-02(1)-0r23-048-025-0r948:085; that
would constitute a felony or a violation of ss. 940.225(3m), 944.20, 948.10, or 165.765, the
court shall require the person to provide a biological specimen to the state crime laboratories for
deoxyribonucleic acid analysis.”

973.047 Deoxyribonucleic acid analysis requirements.

(1f) If a court imposes a sentence or places a person on probation for a felony conviction or for a
conviction for a violation of s. 940.225 (3m), 944.20, er 948.10, or 165.7635, the court shall
require the person to provide a biological specimen to the state crime laboratories for
deoxyribonucleic acid analysis.

DOJ COMMENT: A conviction for failure to submit a DNA sample is added this list (and
elsewhere in this revision) to provide an additional mechanism to probation agents to collect.
Under current law, a person who fails to submit and has been discharged cannot be compelled
to submit specimen upon conviction of the offense. This addition appears throughout this
proposal, and we intend for it to apply in all cases where DNA-eligible misdemeanors are
mentioned.
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Analysis by the Legislative Reference Bureau

Under current law, certain people are required to submit a deoxyribonucleic
S\‘“Lé’/ acid (DNA) sample t(')/the Department of Justice}/and the department is required to
analyze the sample“and include reils:)ﬂts of the 3na1ysis in a DNA data bank”
4 93, persons sentenced; or in prison, for certain sexual assaults ferd '(
" required to provide DNA sampleé:/ Since 2000, persons sentenced, or in prison, for
any felon ‘énd several specified misdemeanors have been required tg provide DNA
samplesY In addition, persons committed as sexually violent persons; persons found
not guilty by reason of mental disease or defect for certain sexual assaults) and
juveniles adjudicated delinquent for certain sexual assaults or,’at the di?cretion of
the court, certain other offenses, are required to provide a DNA sample.
Currently, a person who is sentenced to prison generally must provide the DNA
A sample while in prison.‘/ A persory who is sentenced to jail must provide the DNA
sample as directed by the sheriff.” A person who is placed on probation for a crime
committed in this state or who is on probation, parole, or extended supervision for
a crimg committed in another state must provide the DNA sample at the sheriff’s
office} as directed by his or her probation, parole, or extended supervision agent” A
juvenile placed in a secuxsi correctional facility must generally provide the DNA
> sample while at the facility¥ A juvenile on supervifyonégx/nust provide the DNA sample
as directed by the agency supervising him or her.VA person found not responsible by
reason of mental disease or defect or found to be a sexually violent persoy must
provide the DNA sample as directed by the Department of Health Services:.
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This bill sgecifies that a req provide a DNA sample dges not expire ”‘\

when a person gompletes serving a sentence or delinquency disposition’or is released
from(committmen) YFor example, if a person is required to provide a DNA sample
because he or she was in prison for a felony on or after January 1, 2000, and the
person does not proyide the sample before leaving prison, he or she is still required
to provide a sample" In addition the bill provides that regardless of whether a person
already provided a DNA sample, if the Department of Justice does not have DNA
analysis results for tl3f person, the department may require the person to provide
another DNA sample _ on )

The bill providesthat all persons who are required to provide a DNA sample
must do,so at the office of the sheriff as sopn as practicable after the requiremeny /

appli s‘,/except that a person who is in prison or in a correctional facility for juvenile
8 person who isjprobation, parole, or extended supervision, must provide a sample
as specified by t e‘Pepartment of Corrections if directed by the Department of
Corrections to do soYand a person committed to the Department of Health Services
must provide a sample as specified by the §he)Department of Health Services if
directed by the Department of Health Services to do so!
A Finally, the bill provides that L person found not guilty by reason/disease or
defect on or after January 1, 2000] for a felony or certain spesiﬁed misdemeanors
@ must provide a DNA sample¥ In adjition a person convicted, found not guilty by
' reason or mental disease or defect, or placed in institutional care for failure
provide a DNA samplfj must provide a DNA sample as a result of the conviction,
finding, or placement. ;
'For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill’ , : S

The people of the state of Wisconsin, represented in senate and assembly, do

- .
ST L ‘ﬂ\" )ﬁ,}.} v A? UO

enact as follows: i
.
1 SECTION 1. 165.}6 (1) (intro.) of the statutes is amended to read: ;' w
2 165.76 (1) (intro.) Exeep#&s—prewde@n—sub—@),—a:ﬁ person shall eemply-with ( '§§‘
3 the requirements-under this-seetion provide a biological specimen to the state crime
4 laboratories for ibonucleic acid analysis if he or she meets any of the following
5 criteria:‘/

History: 1993 a. 16, 98, 227; 1995 a. 27 5. 9126 (19); 1995 a. 77, 440; 1997 a. 35, 283; 1999 a. 9; 2001 a. 96; 2005 a. 277, 344; 2007 a. 20 5. 9121 (6) (a); 2007 &. 97.

SECTION 2. 165.76 (1) (a) of the statutes is amended to read:
7 165.76 (1) (a) Is or was in a juvenile correctional facility, as defined in s. 938.02

8 (10p), or a secured residential care center for children and youth, as defined in s.
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SECTION 2

938.02 (15g), or on probation, extended supervision, parole, supervision, or aftercare

supervision on or after August 12, 1993, for any violation of s. 940.225 (1) or (2),

948.02 (1) or (2), 948.025, or 948.085:/

History: 1993 a. 16, 98, 227; 1995 a. 27 5. 9K6 (19); 1995 a. 77, 440; 1997 a. 35, 283; 1999 a. 9; 2001 a. 96; 2005 a. 277, 344; 2007 a. 20 5. 9121 (6) (a); 2007 a. 97.

SECTION 3. 165.76 (1) (ag) of the statutes is amended to read:
165.76 (1) (ag) Is or was in prison on or after August 12, 1993, and before
v
January 1, 2000, for any violation of s. 940.225 (1) or (2), 948.02 (1) or (2), or 948.025.

History: 1993 a. 16, 98,227, 1995a. 27 s. 91% (19); 1995 a. 77, 440; 1997 a. 35, 283, 19992, 9; 2901 a. 96; 2005 a. 277, 344; 2007 a. 20 5. 9121 (6) (a); 2007 a. 97.
SECTION 4. 165.76 (1) (ar) of the statutes is amended to read:

165.76 (1) (ar) Is or was in prison on or after January 1, 2000, for a felony

committed in this state“./

History: 1993 a. 16, 98, 227; 1995 a. 27 5. 9126 (19); 1995\Av77, 440, 1997 a. 35, 283; 1999 4. 9; Zl.X)l a. 96; 2005 a. 277, 344; 2007 a. 20 5. 9121 (6) (a); 2007 a. 97.
SECTION 5. 165.76 (1) (av) of the statutes is created to read:

165.76 (1) (av) Is or was found guilty on or after January 1, 2000, of any felony
or any violation of s. 165.765 (1):/940.225 (3m)\,/944.20\,/or 948.10.J

SECTION 6. 165.76 (1) (b) 6f the statutes is amended to read:

165.76 (1) (b) Is Has been found not guilty or not responsible by reason of
mental disease or defect on or after August 12, 1993, and committed under s. 51.20

or 971.17 for any violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.085:/

History: 1993 a. 16, 98,227, 1995 a. 27 5. 912&9); 1995 a. 77, 440; 1997 a. 35, 283; 1999 a. 9; 2001 a. 96; 2005 a, 277, 344; 2007 a. 20 5. 9121 (6) (a); 2007 a. 97.

SECTION 7. 165.76 (1) (br) of the statutes is created to read:
165.76 (1) (br) Has been found not guilty or not responsible by reason of mental

J
disease or defect on or after January 1, 2000, and committed under s. 51.20 or 97 1.17:/

v
for any felony or a violation of s. 165.765 (1){940.225 (3m), 944.20\,/or 948.10‘./
\
SECTION 8. 165.76 (1) (c) of the statutes is amended to read:
165.76 (1) (¢) Is or was in institutional care on or after August 12, 1993, for any

v
violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.085.

History: 1993 a. 16, 98, 227; 1995 a. 27 5. 9126 (19); 1995 a. 77, 440; 1997 a. 35, 283; 1999 a. 9; 2001 a. 96; 2005 a. 277, 344; 2007 a. 20 5. 9121 (6) (a); 2007 a. 97.
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SECTION 9

SECTION 9. 165}% (1) (cr) of the statutes is created to read:

165.76 (1) (cr) Is or was in institutional care on or after January 1, 2000, for

a felony or any violation of s. 165.765 (1){ 940.225 (3m5‘{944.20{or 948.10‘./

SECTION 10. 165.76 (1) (d) of the statutes is amended to read:

165.76 (1) (d) Is Has been found to be a sexually violent person under ch. 980

on or after June 2, 1994‘.’

History: 1993 a. 16, 98,227; 1995 a. 27 5. 9126 (19%,1995 a. 77, 440; 1997 a. 35, 283; 1999 a. 9; 2001 a. 96; 2005 a. 277, 344; 2007 a. 20 5. 9121 (6) (a), 2007 a. 97.

SECTION 11. 165.76 (1) (e) of the statutes is amended to read:

8 165.76 (1) (e) Is or was released on parole or extended supervision or placed on

9 probation in another state before J anuary 1, 2000, and is or was on parole, extended
10 supervision, or probation in this state from the other state under s. 304.13 (1m),
11 304.135, or 304.16 on or after July 9, 1996, for a violation of the law of the other state
12 that the department of corrections determines, under s. 304.137 (1), is comparable
13 to a violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.0853/
L4 N 15, 1686 (1) () of the statutes is amended to read:
15 165.76 (1) () Is or was released on parole or extended supervision or placed on
16 probation in another state on or after January 1, 2000, and is or_was on parole,
17 extended supervision, or probation in this state from the other state under s. 304.13
18 (1m), 304.135, or 304.16 for a violation of the law of the other state that the
19 department of corrections determines, under s. 304.137 (2), would constitute a felony
20 if committed by an adult in this state\;/ ( )
gL o h G ) (et the staaies 1 g‘%ﬁ‘f&”ﬁé"é‘é‘;"é‘i‘ ’ %” e

/Z—EWM 165.76 (1) @/L Is notified by the department of justice,/ﬁiep:rtment of

23 corrections, a district attorney, or a county sheriff under sub. (lm)‘/that the person
24 is required to provide a biological specimen.
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SECTION 14

SECTION 14. 165\.7 6 (1m) of the statutes is created to read:

165.76 (lm(): I} a person is required to provide a biological specimen under sub.
(1) (a) to d the department of justice does not have the data obtained from
analysis of a biological specimen from the person that the department is required to
maintain in the data bank under s. 165.77 (3):/the department may require the
person to provide a biological specimen, regardless of whether the person previously
provided a biological specimen under this sectionJor s. 51.20 (13) (cr){ 938.34 (15):/
971.17 (1m) (a){97 3.047\,/or 980.63:1 The department of justice, o1 the department of
corrections, a district attorney, or a county sheriff, shall notify any person whom the
department 'ugéce requires to provide a biological specimen under this subsection‘./

SECTION 15. 16%.7 6 (2) of the statutes is repealed\./

SECTION 16. 165.% (2m) of the statutes is created to read:

165.76 (2m) (a) Except as provided in par. (b):/(c){or (d){or by rule under sub.
(43{ a person who is required to provide a biological specimen under sub. (1) shall
provide the specimen at the office of a county sheriff as soon as practicable after the
J

requirement accrues

«+NOTE: I didn’t require “without delay” in addition to “as soon as practicable,”
because a person who acts as soon as practicable will always satlsfy C? ‘reqy.rement to
to act without delay unless he or she is not the cause of the day—=— dela

(b) A personin a prison\,/juvenile correctional facility)/or secured residential
care center for children and youth{shall provide the biological specimen at the
prison, juvenile correctional facility, or secured residential care center for children
and youth if required to do so by the department of corrections‘./
(c) A person who is on parole, extended supervision, or probation in this state,

shall provide the biological specimen at a time and place specified by the department

of corrections if directed to do so by the department of corrections.
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PR ( b)\/ \m“*«wwm SECTION 16 (GBJ W( [J

4-—“,,»«“""” ) %%M . P»A‘”d I
»+=NOTE: Should par.{c}instead state that the person shall provide the speci "
at a place and time required by DOC if DOC imposes such a requirement, as infpar. (dj?

(d) A)who has bﬁen committed to the department of health serviceé uﬁder s.

v o Ny e
2 51.204 971. 17(§/or /@80 shall provide the biological specimen at a time and place
or :

3 specified by the department of health services if directed to do so by the department
4

v

of health services:.

»NOTE: Does sub. (2m) accomplish your intent? The drafting instructions for this
provision j;tate a general requirement for when and where a person must submit a
specimen? The additional qualifications provided in the dra&ing\}'nstructions give DOC
and DHS authority but don’t modify the person’s responsibility.

SECTION 17. 165.7\6 (3) of the statutes is amended to read:

5
6
7
8  services determines that a person who is required to submit a biological specimen
9 under sub. glJz or s. 51.20 (13) (cr), 938.34 (15), 971.17 (1m) (a), 973.047; or 980.063,
10
11
12 the person’s biological specimen is included in
13
14 " SECTION 18. 165.16 (4) of the statutes is amended to read:
15 165.76 (4) The department of justice shall may promulgate rules necessary-te
16 carry-out-its-duties establishing procedu A S
17 submitting biological specimens under this section?

History: 1993 a. 16, 98,227; 1995 a. 27 5. 9126 (19); 1995 a. 77, 440; 1997 a. 35, 283; 1999 a. »4001 2.96; 2005 a. 277, 344; 2007 a. 20 . 9121 (6) (a); 2007 2. 97.
*»=NOTE: Does “submitting” under sub. (4) refer to the act of a person providing

his or her own specimen, or does it refer to the actyof a collector, such as a sheriff,
transferring the specimen to the crime laboratories?

> ++NoTE: The rule.‘:making provisions und}r s8. 938.34 (15) (bi{973.047 (Z{and 7
980.063 (2)are mgndatory rather than permissive” Do you want, to keep them mandator)o’a/
There are no rulesmaking provisions under ss. 51.20 (13) (cr) and 971.13 (1m) (a). Doyou
want to add rule*making requifements or authority in those sectionsyAlternatively, do
you want to centralize the rulemaking direction here under 165.76 (4)}and either delete
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SECTION 18
35S.

v v
the rule%making provisions under(,;938.34 (15), 973.047, and 980.63‘,/or amend them to
simply cross reference 165.76 (4)?

A ‘
1 SECTION 19. 165.76 (6) of the statutes is created to reatj_:!s‘;q ' ' \

TR biles a o |
2 165.76 (6) district attbrneﬁith or without notice to the person, / 3 3”3:
s,

3 owing that a person is required to submit a biological specimen under sub.

N4y

/Q?a‘,)\ﬂ A

and has not] the circuit court shall order the person to provide a biological

specimen. The court may issue any order necessary to facilitate provision of the

0\3 ~3 ”b"r)

A
Pﬂ 6 biological specimen, including detention of the person or the use of reasonable force

7 that is necessary to collect the biological specimén‘./ Intentional failure to comply with

N
T i

8 an order under this subsection constitutes a contempt of court, punishable under ch.

o 9 1857

+««NoTE: I did not include the language proposed as sub. (7) in the drafting
instructions, because it does not impose any requirements or prohibitions, or grant,any
authority, that is not already provided for in the statutes as amended by this draft” The
amendments to s. 165.76 (1) and the creation of s. 165.76 (1m) clarify that a person’s
obligation to provide a biological jpecimen and the state’s authority to collect a specimen,
are ongoing? Section 165.77 (3) already ryquires the crime laboratories to analyze any
specimen they receive under s. 165.76 (1) and include the results in the data bank®

WP wpw 17345 T3
vssad FWh

f

N\
10 SECTION 20. 971.17 (1m) (a) of the statutes is amended to read:
11 971.17 (1m) (a) Ifthe defendant under sub. (1) is found not guilty by reason of
12 mental disease or defect for a felony or a violation of s. 940.225-(1)-er(2);-948.02-(1)
J J J v
13 0r(2),948.025 or 948.085 165.765 (1), 940.225 (3m), 944.20, or 948.10, the court shall
14 require the person to provide a biological specimen to the state crime laboratories for

15 deoxyribonucleic acid analysis.‘/

History: 1975 c. 430; 1977 c. 353; 1977 ¢. 428 5. 115; 1983 a. 359; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 394; 1989 a. 31, 142, 334, 359; Sup. Ct. Order, 158 Wis.
2d xvii (1990); 1991 a. 39, 189, 269; 1993 a. 16,98, 227, 1985 a. 27 5. 9126 (19); 1995 a. 417, 425, 440, 448; 1997 a. 35, 130, 181, 252, 275; 1999 a. 89; 2001 a. 95, 109; 2003

a. 50; 2005 a. 277, 431, 2007 a. 20 ss. 3875, 9121 (6) (a); a. 116; 2009 a. 26, 28. .
16 SECTION 21. 973.047 (1f) of the statutes is amended to read:
17 973.047 (1f) If a court imposes a sentence or places a person on probation for

18 a felony conviction or for a conviction for a violation of s. 165.765 51)\/, 940.225 (3m),
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SECTION 21

1 944.20, or 948.10, the court shall require the person to provide a biological specimen
Ve

2 to the state crime laboratories for deoxyribonucleic acid analysis.

History: 1993 a. 16, 98, 227; 1995 a. 440; 1999 a. 9; 2005 a. 275.
3 (END)
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" CORRESPONDENCE/MEMORANDUM DEPARTMENT OF JUSTICE
Date: March 1, 2010

To: Robin Ryan
Senior Attorney, Legislative Reference Bureau

From: Kevin St. John
Special Assistant Attorney General for Public Relations and Policy

Subject: LRB-4251/P1, submission of biological specimens for DNA analysis

Thank you very much for so promptly turning around a preliminary draft of a bill to revise certain
statutes relating to the submission of biological evidence.

As indicated at Section (VI) of this memo, we are trying to work through some concerns we have about
the procedure drafted at what is now Section 19. We will provide you with that language as soon as we are
able. In the interim, we would very much appreciate it if you could consider the following comments and
instructions.

Please contact DOJ Legislative Liaison Mark Rinehart if you have any questions.

* * * * *

1. Comments on LRB Analysis

We understand that the analysis section is your interpretation of existing law and the bill, but we feel that it
would benefit from three additions.

=  Could we add to the analysis in paragraph 2 areference to the existing DOJ Administrative rule? See below
for an example:

The Department of Justice's administrative rule promulgated under ss. 165.76(4), 165.77(8),
938.34(15), 9723.047(2), and 980.063(2) directs offenders who have been placed on probation to | |
submit DNA at the office of the county sheriff or as directed by his or her probation and parole
agent. The Department's rule also specifies that if an offender has been sentenced to prison, the _ |
department of corrections may order the offender to provide the specimen while in prison If the
specimen has not been provided while in prison, the offender shall provide the specimen at the/\l
office of a county sheriff or as directed by his or her parole agent.

» In paragraph 3, we believe that the word “clarifies” is preferable to “specifies.” Our legal analysis of
existing law concludes that the obligation to submit a sample is ongoing today and legislative history
indicating this is a change in the obligation is not our intent. Our intent is to make the statutes clearer on
this point. Mark Rinehart has provided you with a copy of the Attorney General’s analysis that further
explains our position.
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- = We believe that the component of the bill allowing for a district attorney to apply for an order to compel the
submission of DNA is a significant addition to the options available under current law and respectfully
suggest that a description of these proceedings be included in the analysis.

2. Comments on Bill Text and Notes

/. We now recommend adding an additional subpart under Wis. Stat. § 165.76(1) [the statuses for which
: one is required to submit a sample] to include:

Has been ordered by a court to provide a biological specimen under 51.20(13)(cr), 938.34(15), 971.17(Im)(a),
973.047 or 980.63.

COMMENT: This change would be to create a new subsection between (a) — (f) [or Section 14, pg. 5, line 6
would need to be modified accordingly]. The reason for this change is that it makes clear that the opportunity
to seck an order compelling the submission of a sample includes a prior order as a prerequisite. Although the
other changes theoretically will encompass all of these individuals, if current law is subsequently interpreted in
an adverse fashion, the state would lose its opportunity to efficiently compel submission from certain
individuals absent this addition.

E';‘,(il). Note at pg. 5, b/n line 19-20 — we agree.

(HI).\émaining portions of Section 16, beginning at page 5 line 15 and ending at page 6 line 7 and notes — we
have concerns.

COMMENT. The attempt of the draft language we provided was to make it absolutely clear that the obligation
to submit DNA to the office of county sheriff continues to exist, regardless of whether DOC or any other
agency required it while the offender was in custody. This is clear under current law in the DOJ Admin Rule,
and we believe that is the case under statute as well, as discussed in the Attorney General’s letter on the matter.
Our design was to clearly state the manner of fulfilling the obligation in our proposed 165.76(2)(b) [by
providing specimen to county sheriff as soon as practicable] and then the subparts provided authorities to DOC
and DHS to require the sample be provided — authorities they have under current law though we recommended
slightly broader language to increase flexibility. The structure was intended to be: (1) offender has obligation;
(2) they must comply with that obligation by going to the county sheriff; (3) DOC (or DHS) can direct them to
give a sample. All we were trying to do is find a way to simply codify the rules in Wis. Admin. JUS § 9.04(2)
in statute.

We do not object to placing the requirement currently in (2)(a) in (1)(a) as LRB—4251/P1 does. However, we
fear that LRB—4251/P1 could be interpreted to effect a change in the opposite direction — offenders in prison
who have an obligation to submit must do so only if DOC requires it.

Since our purpose is merely to clarify current obligations, maybe the best approach is to scrap what has been
drafted (by us and in the LRB--4251/P1) and codify the rule in statute (some amendments to that rule are
included for consistency):

165.76(2m) Unless otherwise specified by rule under sub. (4), a person who is required to provide a biological
specimen under sub. (1) shall do so as soon as practicable as specified in this subsection as follows:

(a) If the offender has been placed on probation, or if the offender is on parole or probation in this state from
another state and the department of corrections directs the probationer or parolee to provide a biological



*

- specimen, as soon afier the placement as practicable, he or she shall provide the specimen at the office of a
county sheriff or as directed by his or her probation and parole agent.

(b) If the offender has been placed on supervision as a juvenile, he or she shall provide the biological specimen,
as soon after the placement as practicable, at the office of county sheriff or as directed by the agency providing
supervision for the juvenile.

(c) If the offender has been sentenced to prison, he or she shall provide the specimen while in prison as directed
by the department of corrections. If the specimen has not been provided while in prison, the offender shall
provide the biological specimen, as soon as practicable, after release at the office of a county sheriff or as
directed by his or her parole agent.

(d) If the offender has been placed in a secured correctional facility as a juvenile, he or she shall provide the
biological specimen while in the secured correctional facility as directed by the department of corrections. If
the biological specimen has not been provided in the secured correctional facility, the offender shall provide the
biological specimen, as soon as practicable dfier release, at the office of a county sheriff or as directed by the
agency providing supervision.

(e) If the offender has been sentenced to a county jail or county house of corrections, the offender shall provide
the biological specimen, as soon as practicable after sentencing, as directed by the office of a county sheriff. If
the biological specimen has not been provided while in the county jail or county house of corrections, the

offender shall provide the biological specimen as soon as practicable after release, at the office of county
sheriff.

() If the offender has been committed to the department of health services under s. 51.20 or 971.17, Stats., or
found to be a sexually violent person under ch. 980, Stats., he or she shall provide the biological specimen as
directed by the department of health services.

() If subs. (a) to (f) do not apply, the offender shall provide the biological specimen, as soon as practicable
after the obligation accrues, at the office of county sheriff, or as directed by the agent or agency providing
supervision or having legal or physical custody of the offender.

. Section 17, pg. 6, In. 6-16. If the change is made as indicated in comment (I), the references to the
court-ordered provisions can be deleted as they are incorporated by reference. Also, the meaning
would be plainer if in line 16 everything after “submit” was stricken and in its place was added
“another biological specimen.”

\% Section 18 and notes.

Comment: On the second note, we do not wish to change DOJ’s existing rule-making authority in other
sections. We agree that consolidation is preferable, but we are concerned that proposing consolidation might
create a problem if the bill is amended. We do not need those other authorities to be amended to be
discretionary. Our interest in permissive rulemaking in 165.76 is that we believe this revision covers the
process from beginning to end, and that rulemaking is not necessary, but a need to promulgate rules may
become apparent in the future. ‘

On the first note, we appreciate your point. The act of the person seems to be “providing” DNA to DOC or
sheriffs; the act of the agencies is “collecting” or “receiving” from those person and sending them to DOJ



-
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* (“transporting?” “submitting”). What we are looking to do is ensure that DOJ has broad authority to cover all
of those facets. Could you amend what is there so it reads:

The department of justice may promulgate rules to implement this section.
;(VI) Section 19, pg. 7, In. 1-10. As noted in the introduction, we have developed concerns about our proposal
from a constitutional (due process) and policy perspective. We are currently working on drafting a
replacement that would contain additional specifications relating to procedures. We will provide you
with this as soon as it is finished.

iiVII). Note following Section 19, between lines 10-11 on page 7.

Comment: We appreciate your point and we agree with your analysis. However, we still believe that to the
degree there is any ambiguity, it would be beneficial to add this concept after the new 165.76(2m) as follows:

165.76(2r) The failure of a person to provide a specimen as soon as practicable shall in no way alter the
obligation of the person to provide such specimen.

Thank you.
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) CORRESPONDENCEIMEMORANDUM DEPARTMENT OF JUSTICE
Date: March 8, 2010

To: Robin Ryan .
Senior Attorney, Legislative Reference Bureau

From: Kevin St. John
Special Assistant Attorney General for Public Relations and Policy

Subject: LRB-4251/P1, submission of biological specimens for DNA analysis

After further consideration of due process and related concerns of Section 19 of LRB—4251/P1 (pg. 7,
lines 1-10), we would like to delete those provisions and substitute with the proposal that follows. Additional
comments and instructions follow the proposal and the form of the order contemplated.

[a] Special Proceeding to Compel Submission of DNA. If a person required to provide a biological specimen
under s. 165.76 fails or refuses to provide a specimen, a district attorney may bring a special proceeding in the
name of the state to compel the person to produce a biological specimen to the state crime laboratories for
deoxyribonucleic acid analysis. The special proceeding shall be commenced by filing an application, supported
by one or more affidavits, as provided in sub. [b].

[b] Application for Order To Submit or Show Cause. An application under sub. [a] shall establish

reasonable cause to believe that the respondent against whom the order is sought is required to submit a’
biological specimen under s. 165.76, and that the state crime laboratories’ deoxyribonucleic acid data base does
not include data relating to the respondent. An application under sub. [a] must also establish the circumstances
under which the respondent’s requirement to submit a biological specimen arose. -

[c] Issuance of Order To Submit or Show Cause. If the application meets the requirements of sub. [b], the
court shall issue an order commanding the respondent to either appear in court on a specified date to show cause
why he or she is not obligated to provide a biological specimen or, by the specified date, to provide a biological
specimen at the office of county sheriff. The specified date shall be no less than 10 days and no more than 45
days from the date the order is entered. The order, together with a copy of the application and any supporting
material, shall be personally served upon the respondent in the manner provided under ch. 801 for service in
civil actions in circuit court, or by a law enforcement officer. The order shall be substantially in the form
specified below:

[form of order is below] 7
(




v

* [d] Hearing. At the hearing to show cause scheduled pursuant to the sub. [¢], the respondent bears the burden
of rebutting the matters established in the district attorney’s application by demonstrating that he or she is not
required to submit biological specimen pursuant to [s. 165.76].

[e] Issuance of Order To Compel. If the court determines, after a hearing specified in sub. [d], that the
respondent is legally obligated to submit a sample pursuant to s. 165.76, the court shall issue an order which
facilitates provision of the biological specimen, including, in the court’s discretion, authorization to detain or
use reasonable force against the respondent to collect the biological specimen.

[f] Venue. (1) If the requirement to provide a biological sample arises from a court order, a district attorney
may commence a special proceeding under subsection [a] in the county where the original order was issued, or
in the county where the person resides.

(2) If the requirement to provide a biological sample exists pursuant to s. 165.76, 938.34 (15), 973.047
or 980.063, a district attorney may commence a special proceeding under subsection [a] in the county where
any related proceedings were held, or in the county where the person resides.
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Ryan, Robin

From: St John, Kevin M. [stiohnkm@doj.state. wi.us]
Sent:  Tuesday, March 09, 2010 5:34 PM

To: Ryan, Robin; Rinehart, Mark W - DOJ
Subject: RE: DNA collection

Robin:

To your question — yes and no. The DA should be able to get the initial order to show cause or produce without
demonstrating that a person failed to supply the sample but merely by showing that the crime lab doesn’t have one and
that they were obligated to submit one. Certainly that's a prima facie showing they didn’t comply, and there really isn't any
other evidence available to a DA to establish this fact in an initial application.

Now if the person at the hearing presents evidence they've complied with their statutory obligation by previously
submitting a sample, that's a situation where we contemplate an offender might be able to rebut the presumption that
there is an obligation under 165.76. Note, however, that the other portions of our proposal (Bill draft Section 14) would
impose a new obligation on an individual to submit another sample even if they submitted one previously if they are
provided notice that the state doesn't have a sample. Thus, one has an obligation to submit a sample under the proposed
165.76 even if they have tried to do so in the past (or claim they have tried in the past) but it was lost, corrupted, etc — so
long as the state makes the proper notification. A defense of “I submitted a sample” doesn’t work if another obligation to
submit is triggered.

The bottom line is that I think the text and structure work as its written. Having said that, | am not sure the draft we sent is
clear that we'd like Section 14 of draft (notice to offender that state doesn’t have a sample and requiring them to provide a
sample) to be enforceable through this special proceeding. We do want this.

Let me know if this doesn't clarify things.

Kevin

From: Ryan, Robin [mailto:Robin.Ryan@legis.wisconsin.gov]
Sent: Tuesday, March 09, 2010 4:16 PM

To: Rinehart, Mark W.; St. John, Kevin M.

Subject: DNA collection

Kevin and Mark,

This question relates to the memo from March 8th. Should a DA be able to get an order compelling person to provide a
DNA sample if the person has already provided a sample but it didn't end up in the DOJ databank? Paragraph (2) in the
memo suggests that the special proceeding applies only if the person fails or refuses to provide a sample. But the
requirements for the content of the petition require that the DA show only that DOJ does not have a sample. The DA is
not required to show that the person did not provide a sample.

Thanks

Robin
261-6927

03/10/2010
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w ,

AN AC'I&to repeal 165.76 (2); to amend 165.76 (1) (intro.), 165.76 (1) (a), 165.76

f—t

(1) (ag), 165.76 (1) (ar), 165.76 (1) (b), 165.76 (1) (c), 165.76 (1) (d), 165.76 (1) (e),
165.76 (1) (f), 165.76 (3), 165.76 (4), 971.17 (1m) (a) and 973.047 (1f); and fo
create 165.76 (1) (av), 165.76 (1) (br), 165.76 (1) (cr), 165.76 (1) (g), 165.76 (1m),
165.76 (2m) and 165.76 (6) of the statutes; relating to: submission of biological

S W N

specimens for deoxyribonucleic acid analysis.
05

. . e s g v
Analysis by the Legislative Ré¢ference Buregu. T A
Under current law, certain people are required to w : deo;c}rﬁonu‘c/leic
acid (DNA) sample to the Department of Justice, and eXftis required to / X )

departm

analyze the sample and include results of the #nalysisTh a DNA d atd bank. Since (3\

k3
¢
!
/
i

1993, persons sentenced, or in prison, for certain sexual assaults have been required >/

to provide DNA samples. Since 2000, persons sentenced, or in prison, for any felony™.

and several specified misdemeanors have been required to provide DNA samples.

In addition, persons committed as sexually violent persons, persons found not guilty

by reason of mental disease or defect for certain sexual assaults, and juveniles
J—— adjudicated delinquent for certain sexual assaults or, at the discretion of the co
s certain other offenses, are required to provide a DNA sample. —
kf' ' Currently, a person who1s Sentenged to prisoni generally must provide the DNA+
sample while in prison:-~ A persd o is sentenced to jail must provide the DNA
sample as directed by the sheri person who is placed on probation for a crime

A o o 300 s A e ey
R B A s, A2 e e oS AYAPPA 5 B S i)
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(romATaitted in this state or who is on probatian, parole, or extended supervision for E

a crime committed in another state must prdyide the DNA sample at the sheriff’s |
office, as directed by his or her probation, parole, oréxtended supervision agent. A
jJuvenile placed in a secured correctional facil#§ must generally provide the DNA
sample while at the facility. A juvenile on ion must provide the DNA sample |
as directed by the agency supervising him or her. person found not responsible by f
) reason of mental disease or defect or found to be a sexually violent person must/
= 5 Lprovide the DNA sample as directed by the Department of Health Services. 7 j
qﬂ)ék‘ This bill specifies that a requirement tp provide a DNA sample does not expire

‘MWR sentenceor delinquency disposition or is released

e —

from commitment. For example, if a person is required to provide a DNA sample
because he or she was in prison for a felony on or after January 1, 2000, and the
person does not provide the sample before leaving prison, he or she is still required

i toprovide ajsample. In additionghe bill provides that regardless of whether a on (S o8
already prdvided a DNA sampfe, if the Department of Justicgdoes not have DNA

analysis results for the person, the department may require the person to provide

another DNA sample. Q(O/
,T/—T}':Te bill provides that all persons who are required to provide a DNA sample

must do so at the office of the sheriff as\soon as practicable after the requirement \\
applies, except that a person who is in priSpn or in a correctional facility for juveniles 3\
must provide a sample at the prison or facility”if directed by the Department of "
Corrections to do so, a person who is on propétion, parole, or extended supervision, |
must provide a sample as specified by t artment of Corrections if directed by /
the Department of Corrections to do so¢and a\person committed to the Department I

/
of Health Services must provide a sample as specified by the DepaﬁW o fad
T gﬂ‘iﬁﬁﬁ directed by the Department of Health Services to do so. \

A B Finally, the bill provides that a person found not guilty by reasoW ‘

: efectjon or after January 1, 2000,;for a felony or certain specified misdemeanors

must provide a DNA sample. In dddition a person convicted, found not guilty by
reason or mental disease or defect, or placed in institutional care on or after January

1, 2000 for failure to provide a DNA sample must provide a DNA sample as a result

of the conviction, finding, or placement. '

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

i
i

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: :

"4
1 SECTION 1. 165.76 (1) (intro.) of the statutes is amended to read:
2 165.76 (1) (intro.) Exeept-asprovided-insub(3);a- A person shall complywith

3 therequirementsunder-this-seetion provide a biological specimen to th te crim
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SECTION 1
laboratories for deoxyribonucleic acid analysis if he or she meets any of the following
criteria:
v

SECTION 2. 165.76 (1) (a) of the statutes is amended to read:

165.76 (1) (a) Isorwasina juvenile correctional facility, as defined in s. 938.02
(10p), or a secured residential care center for children and youth, as defined in s.
938.02 (15g), or on probation, extended supervision, parole, supervision, or aftercare
supervision on or after August 12, 1993, for any violation of s. 940.225 (1) or (2),
948.02 (1) or (2), 948.025, or 948.085.

SECTION 3. 165.76 (1) (ag) of the statutes is amended to read:

165.76 (1) (ag) Is or was in prison on or after August 12, 1993, and before
January 1, 2000, for any violation of s. 940.225 (1) or (2), 948.02 (1) or (2), or 948.025.

SECTION 4. 165.76 (1) (ar) of the statl‘:tes is amended to read:

165.76 (1) (ar) Is or was in prison on or after January 1, 2000, for a felony
committed in this state. ‘ V

SECTION 5. 165.76 (1) (av) of the statutes is created to read:

165.76 (1) (av) Is or was found guilty on or after January 1, 2000, of any felony
or any violation of s. 165.765 (1), 940.225 (3m), 9;14.20, or 948.10.

SECTION 6. 165.76 (1) (b) of the staléltes is amended to read:

165.76 (1) (b) Is Has been found not guilty or not responsible by reason of
mental disease or defect on or after August 12, 1993, and committed under s. 51.20
or 971.17 for any violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.085.

SECTION 7. 165.76 (1) (br) of the ;catutes is created to read:

165.76 (1) (br) Has been found not guilty or not responsible by reason of mental

disease or defect on or after January 1, 2000, and committed unders. 51.20 or 971.17,

~for any felony or a violation of s. 165.765 (1), 940.225 (3m), 944.20, or 948.10.
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SECTION 8

SECTION 8. 165.76 (1) (c) of the statu‘/tes is amended to read:

165.76 (1) (¢) Is or was in institutional care on or after August 12, 1993, for any
violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.085.

SECTION 9. 165.76 (1) (cr) of the sbt/atutes is created to read:

165.76 (1) (cr) Is or was in institutional care on or after January 1, 2000, for
a felony or any violation of s. 165.765 (1), 940.225 (3m), 944.20, or 948.10.

SECTION 10. 165.76 (1) (d) of the s"c/atutes is amended to read:

165.76 (1) (d) Is Has been found to be a sexually violent person under ch. 980
on or after June 2, 1994. ,

SEcTION 11. 165.76 (1) (e) of the statutes is amended to read:

165.76 (1) (e) Is m released on parole or extended supervision or placed on
probation in another state before January 1, 2000, and is or was on parole, extended
supervisic;n, or probation in this state from the other state under s. 304.13 (1m),
304.135, or 304.16 on or after July 9, 1996, for a violation of the law of the other state
that the department of corrections determines, under s. 304.137 (1), is comparable
to a violation of s. 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.085.

SEcTION 12. 165.76 (1) (f) of the g:atutes is amended to read:

165.76 (1) (H) Is or was released on parole or extended supervision or placed on
probation in another state on or after January 1, 2000, and is or was on parole,
extended supervision, or probation in this state from the other state under s. 304.13
(1m), 304.135, or 304.16 for a violation of the law of the other state that the
department of corrections determines, under s. 304.137 (2), would constitute a felony
if committed by an adult in this state

v
SEcCTION 13. 165.76 (1) of the& statutes is created to read:




2009 - 2010 Legislature -5- mﬁﬂé?fv}ﬁjlf

SECTION 13
()
)/ 1

1 165.76 (1) notified by the department of justice, the department of

corrections, a district attorney, or a county sheriff under sub. (1m) that the person

is required to provide a biological specimen.

(%\ 165.76 (1m) If a person is required to provide a biological specimen under sub.

2
3
v .

4 SECTION 14. 165.76 (1m) of the statutes is created to read:

5

6 1) (a) to @;d the department of justice does not have the data obtained from
7 analysis of a biological specimen from the person that the department is required to
maintain in the data bank under s. 165.77 (3), the department may require the

8
9 person to provide a biological specimen, regardless of whether the person previously

10 provided a biological specimen under this section or s. 51.20 (13) (cr), 938.34 (15),

11 971.17 (1m) (a), 973.047, or 980.63. The department of justice, the department of

12 corrections, a district attorney, or a county sheriff, shall notify any person whom the
13 department justice requires to prox';ide a biological specimen under this subsection.
7 14 SECTION 15. 165.76 (2) of the statutes is repealed. .
’:((J%} ?Mﬁmggthe statutes is created to read: /;L,/

16 165.76 (2m) (a) Excépt as provided in par.Ab), (c), or (d), or by rule under sub.

17 (4), a person who is required to provide a big ogical specimen under sub. (1) shall /

18 provide the specimen at the office of a coun sheriff as soon as practicable after the ;‘

19 requirement accrues.

«x+NoOTE: I didn’t require “withoyf delay” in addition to “as soon as practicable,”
because a person who acts as soon as pfacticable will always satisfy the requirement to
to act without delay unless he or she #s)qot the cause of the delay.

20 (b) A person in a prison, jufenile coxrectional facility, or secured residential
21 care center for children and yduth, shall prqyide the biological specimen at the
22 prison, juvenile correctional facility, or secured residential care center for children
23 and youth if required to do so by the department of corrections.

e o AT T - - e e e e e
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SEC’I‘ION 16

et

»+«NOTE: Should par. (b) instead state that the person shall provide the specimen
at a place and time required by DOC if DOC imposes such a requirement, as in pars. (¢)
and (d)?

1 (c) A person who is on parole, extended supervision, or probation in this state,

shall provide the biological specimen at a time and place specified by the department

of corrections if directed to do so by the department of corrections.

e e

2

3

4 (d) A person who has been committed to the department of health services
5 under s. 51.20 or 971.17 or ch. 980 shall provide the biological specimen at a time and
6

place specified by the department of health services if directed to do so by the

7 department of health services.

«+++NOTE: Does sub. (2m) accomplish your intent? The drafting instructions for this
provision state a general requirement for when and where a person must submit a
specimen. The additional qualifications provided in the drafting instructions give DOC /
and DHS authority but don’t modify the person’s responsibility. ;1

e kRt e

v
8 SECTION 17. 165.76 (3) of the statutes is amended to read: 5

15 e person’s biological specimen is included in the data bank under s. 16¢ he
r on is not required to -vé} biological specimen inder b.M‘i

17 SECTION 18. 165.76 (4) of the statute‘g is amended to read: ‘

18 165.76 (4) The department of justice shall may promulgate rules neeessaw—te

19 Wé E;E!mb;gg procedures and times for collecting, pr Q§Q§§ g, and W
@’W is section.
— A Je M

‘}’D il

&
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}/SECTION 18
——
»=+NOTE: Does “submitting” under sub. (4) refer to the act of a person providing

his or her own specimen, or does it refer to the act of a collector, such as a sheriff,
transferring the specimen to the crime laboratories?

2009 - 2010 Legislature -7-

.34 (15) (b), 973.047 (2), and
Do you want to keep them

«»+NOTE: The rule-making provisions under ss
980.063 (2) are mandatory rather than permissj
mandatory? There are no rule-making provisio ss. 51.20 (13) (er) and 971.17
(1m) (a). Do you want to add rule-making requifements Yr authority in those sections?
Alternatively, do you want to centralize the rule-making direction here under 165.76 (4)
and either delete the rule-making provisions under ss. 938.34 (15), 973.047, and 980.63,
or amend them to simply cross reference 165.76 (4)?

1 SECTION 19. 165.76 (6) of the statutes is created to read: -

165.76 (6) If a district attorney files a motion, with or without notice to the |

rson to provide a biological specimen and makes

a showing that a person is required to submjt a biological specimen under sub. (1)

and has not done so, the circuit court shall order the person to providé a biological
specimen. The court may issue any grder necessary to facilitate provision of the
biological specimen, including detertipn of the person or the use of reasonable force
thatis necessary to collect the biolpgical\specimen. Intentional failure to comply with
an order under this subsection constitutes a contempt of court, punishable under ch.

785.

==NOTE: I did not include the 1 proposed as sub. (7) in the drafting
instructions, because it does not impose requirements or prohibitions, or grant any
authority, that is not already provided f the statutes as amended by this draft. The
amendments to s. 165.76 (1) and the ¢reation of 5. 165.76 (1m) clarify that a person’s
obligation to provide a biological specimen the state’s authority to collect a specimen,

are ongoing. Section 165.77 (3) already requires the crime laboratories to analyze any

specimen they receive under s. 165.76 (1) and include the results W
s

v
SECTION 20. 971.17 (1m) (a) of the statutes is amended to read:

L

971.17 (1m) (a) If the defendant under sub. (1) is found not guilty by reason of

mental disease or defect for a felony or a violation of s. 940.225 (1) or (2}, 948.02(1)
or(2),948.025 0r 948.085 165.765 (1), 940.225 (3m), 944.20, or 948.10, the court shall

require the person to provide a biological specimen to the state crime laboratories for

deoxyribonucleic acid analysis.
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SEcCTION 21
o
1 SECTION 21. 973.047 (1f) of the statutes is amended to read:

973.047 (1f) If a court imposes a sentence or places a person on probation for

a felony conviction or for a conviction for a violation of s. 165.765 (1), 940.225 (3m),

944.20, or 948.10, the court shall require the person to provide a biological specimen

to the state crime laboratories for deoxyribonucleic acid analysis.

M Ot s W

(END)

0- V-
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‘(\ spemfy when and where people must prov1de DNA samples, althou

HL prison must provide a DNA sample while in prison if directed to do so by

7Lperson must provide the sample at the she
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Ins AA:
0No Q { A person who intentionally fails to comply with a requ@ment toprov1de aDNA

sample is guilty of a misdemeanor.
wa’“(?\e\ns

Ins A:

Current statutes specify when and where each category of people regtired to
provide a DNA sample must provide the DNA sample. Adminstrative

requfli¢ments are somewhat different than the statutory requirements for certain
categones For example, under both the statute and the rule a person gente ced to
()i; Ifthe
person does not provide ‘the DNA sample while in prison, under the statute the _
i ffice as é%oon as practlcable after o

release as directed by a/probation and parg nt; and under the rule

must provide the sample at the sherift’s office r$duected by hisffarolevrextendsd
ﬁ@ﬁ;@t Under the statutes, a person placed on probation must prov1de

A sﬁmpie at the office of a couty sheriff as soon after placement as
practicable, as d1r§\cted by hisor her nt Under therule, a person placed

on probation mustiprovide the DNA sample at/the office of a county sheriff as soon
& by his or her @ﬁéit. )
n

&

after the placementias practicable, or as direy
.

Ins B:

qiy The bill establishes a process under which a district attorney may petition the
court to compel a person to provide a DNA sample if the person is required to provide
a DNA sample but refuses or fails to do so. Under the bill, if the district attorney
demonstrates reasonable cause to believe that a person is required to provide a DNA

\# sample and that DOJ does not have DNA analysis results from the person, and

A8

further establishes the circumstances under which the requﬁ,ément for the person
to provide a DNA, sample arose, the court must order the person to appear for a
hearing to showficause why he or she is not required to provide a DNAfor to provide
a DNA sample before the hearing date. If the person does not provide a DNA sample
before the hearing and, at the hearing, the person does not disprove the district
attorney’gg}»aim that the person is required to provide a DNA sample, the court must
issue and/order to facilitate collection of a DNA sample from the person, which may
include detention of the person or use of reasonable force.

Empk
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The bill providgs that people who are requlred to provide a DNA sample must
provide it as follows: 1‘ A person sentenced to prison or a juvenile correction facility
must provide the DNA sample while in prison or the facﬂlty, as directed by DOC; and
if the person does not provide the DNA sample while in prison or the facility, then
as soon as practicable after release, at a sheriff’s office or as directed by the person’s

' ?tm/e—rvm%;émz. A person placed on probation by a court in this state must
We DNA sample as soon as practicable after placement, at the sheriff’s office
L ¥ as directed by the person’s supervising agent.7n3. A person placed on parole or
probation in this state from another state, if directed by DOC to provide a DNA
sample, must provide the DNA sample, as soon as practicable after release, at #:
office of the county sheriff or as directed by the person’s supervising agent. (4. A
juvenile placed on supervision shall provide the DNA sample as soon as practicable
r placement, at the sheriff’s office or as directed by the agency providing
qt\/ supervision. }5 A person sentenced to jail or a county house of corrections must /¢
provide the DNA sample as directed by the sheriff aﬁﬁn as practicable after

sentencing! and if the person does not provide the biological specimen while in jail
CE/ or the hou e of correctlons, as soon as practicable after release at a sheriff’s office.

cDNA b

i . of Bervi . If none of the above
applies, the person must provzde the DNA sample as soon as icable after the
obligation to provide a DNA sample arisef at the sheriff’s office or as directed by the

agency providing supervision or having’custody of the person.

Ins 4-23:
s v

SECTION 1. 165.76 (1) (g) of the statutes is created to read:

v

165.76 (1) (g) Has been required by a court under s. 51.20 (13) (cr), 938.34
v v v v
(15m),'p1971.17 (1m) (a), 973.047, or 980.063 to provide a biological specimen to the

state crime laboratories for deoxyribonucleic acid analysis.

1
2
3
4
B
6
7
8
9

-14:
Ins 5 y

SECTION 2. 165.76 (2m) of the statutes is created to read:

[y
o




10
11
12
13
14
15
16
17
18
19
20
21

22

24

_3_ LRB-4251/P2ins

v
165.76 (2m) Unless otherwise provided by rule under sub. (4), a person who is

required to provide a biological specimen under sub. (1‘)/shall provide the biological
specimen at the following time and place:

(a) If the person has beewrobation by a court in this state, as soon
as practicable after placement, at the office of a county sheriff or as directed by the
person’s probation, extended supervision, anti parole agent.

(b) If the person has been on probation, part\){e, or extended supervision in this
state from another state and the department of corrections directs the person to
provide a biological specimen, as soon as practicable after placement, at the office of
a county sheriff or as directed by the person’s probation, extended supervision, ;nd
parole agent.

vV

(c) If the person has been placed on supervision as a juvenile, as soon as
practicable after placement, at the office of a county sheriff or as directed by the
agency providing supervision.

(d) If the person has been sentenced to prison, while in prison as directed by
the department of corrections; and if the person does not provide the biological
sample while in prison, then as soon as practicable after release from the prison, gt
the office of a county sheriff or as directed by his or her probation, parole, ari‘d
extended supervision agent.

(e) If the person has been placed in a juvenile correctional facility, while in the
juvenile correctional facility as directed by the department of corrections; and if the
juvenile does not provide the biological specimen while in the juvenile correci(:}i\(\nal

facility, then as soon as practicable after release from the juvenile correction\facility,

at the office of a county sheriff or as directed by the agency providing supervision.
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v
(f) If the person has been sentenced to a county jail or county house of

1
. e (2 :
@ corrections, as directed by the office of the county sheriff a,(soon as practicable after
3
4

sentencing; and if the person does not provide the biological specimen while,ﬁx;l "
county jail coul(it(y house of csorrections, as soon after release from the county jail
or county house of correctior&as practicable, at the office of a county sherifé\
6 (g) If the person has been committed to the department of health services under
7 S. 51.20‘{)r 97 1\‘./17 or found to be a sexually violent person under ch. 98‘6, as directed
8 by the department of hsalth services.
9 (h) If pars. (a) \1:0 (g) do not apply, as soon as practicable after the obligation to
10 provide a biological specimen accrues, at the office of a county sheriff or as directed
11 by the agent or agency providing supervision or having legal or physical custody of
12 the person.
| s
13 SECTION 3. 165.76 (2r) of the statutes is created to read: / L
14 165.76 (2r) Failure by a person who is required to providea blo,l’ogxca.l specimen
@ under suby(l)\/to provide the biological specimen(in the manne; Odjtl/ me provided ¢ ,,4 M
16 under sub. (Zm‘g does not relieve the person of the obligation to provide a blologlcal
17 specimen to the state crime laboratories for deoxyribonucleic acid analysis.
18
19 Ins 6-20:
20 SECTION 4. 165.76 (6) of the stalt/utes is created to read:
21 165.76 (8) (a) If a person who is required to provide a biological specimen under
22 sub. (1;/refuses or fails to provide a biological specimen, a district attorney may file
23 a petition with the circuit court for an order compellingM the person to provide a

24 biological specimen to the sta\l/te crime laboratories for deoxyribonucleic acid analysis.

25 A petition under this paragraph shall establish reasonable cause to believe that the
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the person is required to provide a biological specimen under sub. (1) and that the
v’

person’s biological specimen is not included in the datagank unders. 165.77 (3), and
shall establish the circumstances under which the requirement to provide the
biological specimen arose.

(b) If the court determines that a district attorney’s petition satisfies the
conditions under par. (;1/), the court shall issue an order requiring the person to
appear in court at a specified time for a hearing to show cause why he or she is not
required to provide a biological specimen under sub. (1) or to provide a biological
specimen at the office of the county sheriff hefore the time for which the hearing is
scheduled. The hearing shall be schedule}(for not less than 10 and not more than 45
days after the date the court enters the order. The order, together with a copy of the
petition and any supporting material, shall be personally served upon the person in
the manner provided for serving a summons under s. 801?1.

(c) At a hearing on a petition under par. (z;)/, the person has the burden of
rebutting the matters established in the petition by demonstrating that he or she is
not required to submit a biological specimen under sub. (\1/). ¥

(d) If the court determine&zﬁ'ter the hearing under par. (c)ggat the person is
required to submit a biological specime?A un(dfr S:;lb. (1) and that the person’s
specimen is not included in the datagank&s. 165.77 (3), the court shall issue an order
to facilitate collection of a biological specimen from the person, which may authorize
detention of the person or use of reasonable force against the person to collect the
biological specimen. o

SECTION 5. 801.50 (5v) of the statutes is crea&ed to read:

801.50 (5v) Venue of an action under s. 165.76 (6) shall be in any of the following

counties:
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(a) The county where the respondent resides.

(b) The county in which a court order requiring the respondent to submit a
biological specimen to the state crime laboratories for deoxyribonucleic acid analysis
was entered.

(¢) The county in which any court proceeding was held that resulted in a
requirement that the respondent submit a biological specimen to the state crime

laboratories for deoxyribonucleic acid analysis.

D/ X
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DRAFTER'S NOTE LRB_4251/p2€?

5

1. In proposed s. 165.76 (1) (g), the draft refers to persons(who arez/“requjred”‘}'ather
than “ordere\)d” to provide a biologigcal specimen under s. 51,20 (13) (cr), 938.34 (15m),
- 971.17 (1m) (a), 973.047, or 980.063 because those gection se the term “require.”

2. All of the provisions under proposed s. 165.76 (2m) that direct a person to provide
a specimen at the office of the county sheriff or as directed by the agency that has
supervision could be read to allow the person to make the choice as to which method

\{\ to follow. Do you instead want to say that the person shall provide a specimen at the
office of the county sheriff, except, if the Supervising agency directs the person to
provide the sample at a different place or t6 a different person, the person shall provide
the sample as directed?

‘ g@ Did you intentionally omit reference to juveniles placed in a secured residential care
center for children and youth under proposed s. 165.76 (2m) (e)? Are such juveniles

covered under proposed s. 165.76 ©@m)(c)? v

L{“ 6) The drafting instructions for proposed s. 165.76 (6) state that the ox\‘;ier shall be

* personally served upon the respondent in the manner provided undeg ch. 801. Do you
mean to allow service in any manner pro&ide unders. 801.11 (1) or (2) or only personal
service as provided under 801.11 (1) (a) or (2). >

~{8. I did not include a form for an order under proposed s. 165.76 (6). If you have
language you would like to use, please provide it. ‘

93’ {7 1did not change “speci'g’ﬁ)s‘clarify” in the analysis. The analysis briefly describes

“current law requirement/to provide a DNA sample. Readers may draw their own
conclusions as to whethe? the requirement to provide a DNA sample is a continuing
requirement. By using the term “specify” to describe what the bill does rather than
stating that the bill “provides for” or “authorizes” collection of DNA after a person has
served a sentence, I am not drawing a conclusion as to whether the current law
requirement to provide a DNA sample is ongoing.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.wisconsin.gov




DRAFTER’S NOTE LRB-4251/P2dn
FROM THE RLRkjf:rs
LEGISLATIVE REFERENCE BUREAU

March 11, 2010

1. In proposed s. 165.76 (1) (g), the draft refers to persons who are “required” rather
than “ordered” to provide a biological specimen under s. 51.20 (13) (cr), 938.34 (15m),
971.17 (1m) (a), 973.047, or 980.063 because those sections use the term “require.”

2. All of the provisions under proposed s. 165.76 (2m) that direct a person to provide
a specimen at the office of the county sheriff or as directed by the agency that has
supervision could be read to allow the person to make the choice as to which method
to follow. Do you instead want to say that the person shall provide a specimen at the
office of the county sheriff, except, if the supervising agency directs the person to
provide the sample at a different placeor toa different person, the person shall provide
the sample as directed?

3. Did you intentionally omit reference to juveniles placed in a secured residential care
center for children and youth under proposed s. 165.76 (2m) (e)? Are such juveniles
covered under proposed s. 165.76 (2m) (c)?

4. The drafting instructions for proposed s. 165.76 (6) state that the order shall be
personally served upon the respondent in the manner provided under ch. 801. Do you
mean to allow service in any manner provided unders. 801.11 (1) or (2) or only personal
service as provided under 801.11 (1) (a) or (2).

5 1 did not include a form for an order under proposed s. 165.76 (6). If you have
language you would like to use, please provide it.

6. I did not change “specify” to “clarify” in the analysis. The analysis briefly describes
current law requirements to provide a DNA sample. Readers may draw their own
conclusions as to whether the requirement to provide a DNA sample is a continuing
requirement. By using the term “specify” to describe what the bill does rather than
stating that the bill “provides for” or “authorizes” collection of DNA after a person has
served a sentence, I am not drawing a conclusion as to whether the current law
requirement to provide a DNA sample is ongoing.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.wisconsin.gov
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Ryan, Robin

From: Rinehart, Mark W. [RinehartMW@DOJ.STATE.WIL.US]
Sent: Thursday, March 11, 2010 11:54 AM

To: Ryan, Robin

Subject: . FW: dna Special Proceeding

Attachments: dna Special Proceeding.doc

Thanks again for turning the DNA draft around quickly. Unfortunately, when | cut and pasted the latest changes into the
memo | sent you last week, | mistakenly omitted some material. As you will see the attached word document has all of
the comments | meant to send you. It is 5 pages total because of sizable page-breaks. Please make sure you scroll
through the entire document to see all of the comments.

Sorry about the mix-up.

From: St. John, Kevin M,

Sent: Thursday, March 11, 2010 11:47 AM
To: Rinehart, Mark W.

Subject: FW: dna Special Proceeding

Here itis. The Form of the Order is pages 3-4; we had comments on page 5 and additional instructions (which we will
also recommunicate) in the follow — but the sooner she has them, the better. Hopefully we can get we all comments by
COB today or tomorrow.

Kevin

From: St. John, Kevin M.

Sent: Friday, March 05, 2010 2:45 PM
To: Rinehart, Mark W.

Subject: dna Special Proceeding

Here's the remaining piece of the DNA response to the drafter. Please format and send along to the drafter. Also, please
advise that if there is any way to get this by mid-week next week, we would appreciate it. There is a conference of chief
judges next Friday and we'd like to be able to have an opportunity to share a draft if it is close enough.

Thanks,

Kevin

03/11/2010




After further consideration of due process and related concerns of Section 19 of LRB—
4251/P1 (pg. 7, lines 1-10), we would like to delete those provisions and substitute with
the proposal that follows. Additional comments and instructions follow the proposal and
the form of the order contemplated.

[a] Special Proceeding to Compel Submission of DNA. If a person required to provide
a biological specimen under s. 165.76 fails or refuses to provide a specimen, a district
attorney may bring a special proceeding in the name of the state to compel the person to
produce a biological specimen to the state crime laboratories for deoxyribonucleic acid
analysis. The special proceeding shall be commenced by filing an application, supported
by one or more affidavits, as provided in sub. [b].

[b] Application for Order To Submit or Show Cause. An application under sub. {a]
shall establish reasonable cause to believe that the respondent against whom the order is
sought is required to submit a biological specimen under s. 165.76, and that the state
crime laboratories’ deoxyribonucleic acid data base does not include data relating to the
respondent. An application under sub. [a] must also establish the circumstances under
which the respondent’s requirement to submit a biological specimen arose.

[¢] Issuance of Order To Submit or Show Cause. If the application meets the

* requirements of sub. [b], the court shall issue an order commanding the respondent to
either appear in court on a specified date to show cause why he or she is not obligated to
provide a biological specimen or, by the specified date, to provide a biological specimen
at the office of county sheriff. The specified date shall be no less than 10 days and no
more than 45 days from the date the order is entered. The order, together with a copy of
the application and any supporting material, shall be personally served upon the
respondent in the manner provided under ch. 801 for service in civil actions in circuit
court, or by a law enforcement officer. The order shall be substantially in the form
specified below:

[form of order is below]

[d] Hearing. At the hearing to show cause scheduled pursuant to the sub. [¢], the
respondent bears the burden of rebutting the matters established in the district attorney’s
application by demonstrating that he or she is not required to submit biological specimen
pursuant to [s. 165.76].

[e] Issuance of Order To Compel. If the court determines, after a hearing specified in
sub. [d], that the respondent is legally obligated to submit a sample pursuant to s. 165.76,
the court shall issue an order which facilitates provision of the biological specimen,




including, in the court’s discretion, authorization to detain or use reasonable force against
the respondent to collect the biological specimen.

[f] Venue. (1) Ifthe requirement to provide a biological sample arises from a court
order, a district attorney may commence a special proceeding under subsection [a] in the
county where the original order was issued, or in the county where the person resides.

(2) If the requirement to provide a biological sample exists pursuant to s. 165.76,
938.34 (15), 973.047 or 980.063, a district attorney may commence a special proceeding
under subsection [a] in the county where any related proceedings were held, or in the
county where the person resides.




STATE OF WISCONSIN CIRCUIT COURT
COUNTY

STATE OF WISCONSIN,
Plaintiff,

V.

Respondent,

ORDER

To: Name
Address
City, State. Zip Code

THE STATE OF WISCONSIN, to the Respondent named above:

If you wish to contest this order, you may do so by appearing in person at the
time, date and place set forth below, at which time you will have the opportunity to show
cause to the court why you should not be required to provide a biological specimen for
deoxyribonucleic acid analysis:

[Court information]

Unless you choose to contest this Order, by appearing at the time, date and place
set forth above, you are hereby commanded to present yourself to the county
sheriff, [ADDRESS], no later than , between the hours of and

, for the collection of a biological specimen, obtained by buccal swab, for
deoxyribonucleic acid analysis and inclusion of the results of that analysis in the state
crime laboratory’s DNA database. YOU MUST BRING A COPY OF THIS ORDER
WITH YOU. YOU MUST ALSO BRING TWO FORMS OF IDENTIFICATION,
INCLUDING ONE FORM OF GOVERNMENT-ISSUED, PHOTOGRAPHIC
IDENTIFICATION . A copy of the application submitted to obtain this order is
attached hereto.

If, you do not appear in person to contest this order at the time, date and place set
forth above, and you do not either present yourself for collection of a biological specimen
as directed herein:




> You may be held in contempt of court and be subject to sanctions as
provided in chapter 785 of the Wisconsin Statutes; and

> The court will issue an order which facilitates provision of the biological
specimen, including, in the court’s discretion, authorization to detain or
use reasonable force against the respondent to collect the biological
specimen.

This Order is hereby entered pursuant to section ___ of the Wisconsin Statutes. A
copy of that section is attached hereto.




DOJ COMMENTS:

The overall purpose of these provisions is to provide for an efficient, non-criminal
process to obtain an order from the court allowing for the collection of a biological
specimen from those individuals under an obligation to provide a sample who have not
done so and are no longer in custody of the Department of Corrections or under
supervision. The provision’s intent to allow individuals who the state claims in under an
obligation to provide a biological specimen to have the opportunity to be heard, should
they choose.

The phrasing of the language moves from “person” to respondent. We recognize that
there may be a need to either include a definition of respondent or change the language to
make it uniform.

The intent of the venue provision is to ensure that a DA could bring the proceeding in
either the county where the person lives or in the county where an obligation to provide
DNA was initially ordered by a court. There are some cases in which the obligation to
provide a sample is statutory only. In these cases we would expect venue to be in the
place where the person resides.

In addition to the language below, we would request that the draft do the following:

proceeding, I would understand that civil rules would apply and civil rules create
a presumption for fees, unless otherwise exempted. See Wis. Stat. § 814.61).
Exempt these proceedings from the rules of evidence by modifying Wis. Stat.

§ 911.01(4)(c) to reference the procedure below.

Specify power to bring action in District Attorneys section, by amending Wis.

/' Exempt special proceedings described below from court fees. (As this is a special
Z .
y Stat. § 978.05(6).




