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Department of Children and Families

Rule Report for Legislative Review

Authorized Hours of Subsidized Child Care

Chapter DCF 201
CR 10-056
Basis and Purpose of the Proposed Rules

The rules implement s. 49.155 (6g), Stats., as created by 2009 Wisconsin Act 28.

Public Hearing Summary

A public hearing was held in Madison on June 17, 2010. No comments were received.

Response to Legislative Council Staff Recommendations

In response to the comment in section 1., s. DCF 201.04 (2g) (c) clarifies that hours are
authorized on a weekly basis. In response to the comment in section 5., s. DCF 201.04 (2g) (¢)
1. a., is consistent with s. 49.155 (6g) (am) 1., Stats.

Changes to Analysis Prepared under Section 227.14 (2), Stats.

None

Final Regulatory Flexibility Analysis

The proposed rule affects small businesses but does not have a significant economic impact
on a substantial number of small businesses as defined in s. 227.114 (1), Stats.

Department Contacts
Pirkko Moilanen Elaine Pridgen
Division of Early Care and Education Administrative Rules Coordinator
(608) 261-4595 Office of Legal Counsel
pirkko.moilanen@wisconsin.gov (608) 267-9403

elaine.pridgen@wisconsin.gov



State of Wisconsin
Department of Children and Families

Authorized Hours of Subsidized Child Care

DCF 201

The Wisconsin Department of Children and Families proposes an order to repeal s.
DCF 201.02(3); to renumber ss. DCF 201.04(2)(b), (d), and (e) to (h); to amend ss.
DCF 201.01, 201.02(3) and (19), 201.03(3), (5)(a)(intro.) and (b), 201.04(1)(a)2.,
(2)(a)1.b., (2)(c), 201.05(title), (2), (3), and (4), 201.06(title), (1)(b), and (c),
(2)(a)(intro.) and 2., (b)(intro.) and 1., (d), and (e), and (4), 201.08(3)(a); and to create
ss. DCF 201.02(2m), 201.04(2g)(title), (b), and (c), relating to authorized hours of
subsidized child care and affecting small businesses.

Analysis Prepared by the Department of Children and Families

Statutory authority: Sections 49.155 (6g), Stats., as created by 2009 Wisconsin Act 28,
and 227.11 (2) (a), Stats.
Statutes interpreted: Sections 48.651 and 49.155, Stats.

Explanation of Agency Authority

Section 49.155 (1m) (a), Stats., provides the work, training, and educational activities
for which an eligible individual can receive a subsidy for child care. A child care
administrative agency determines the hours of child care authorized per week and
authorizes payment to a child care provider.

Maximum number of authorized hours. Section 49.155 (6g) (a), Stats., as created by
2009 Wisconsin Act 28, provides that no more than 12 hours of child care per day per
child may be authorized unless the parent provides written documentation of work or
transportation requirements that exceed 12 hours in a day. The child care administrative
agency may authorize more than 12 hours, not exceeding 16 hours, of child care per day
for a child whose parent provides written documentation of work or transportation
requirements that exceed 12 hours in a day. If the authorized hours of child care per day
for a child will be reduced from more than 12 to 12 or less because the child’s parent
does not provide the written documentation, the child care administrative agency shall
provide to the child’s parent and to the child care provider 4 weeks’ notice of the
reduction in authorized hours before actually reducing the child’s authorized hours.




Adjusting authorized hours. Section 49.155 (6g) (am) and (b), Stats., as created by
2009 Wisconsin Act 28, provides that if payment to a child care provider is based on
authorized hours of child care, the department shall do all of the following with respect to
establishing and adjusting the number of authorized hours per child:

e The department shall track a child’s hourly usage of child care authorizations over

a 6-week period.

o If the child’s hourly usage tracked is less than 60 % of the authorized hours of
child care, the department shall reduce the authorized hours of child care for the
child to 90% of the maximum number of hours of child care that the child
attended during that 6—week period.

e The department shall provide written notice of the proposed adjustment to the
child’s parent, the child care provider, and the applicable county department or
agency. ‘

o The department shall provide a grace period after the number of authorized hours
are reduced during which time the child care subsidy amount paid to the child
care provider for the child shall remain the same as before the reduction in
authorized hours was made.

The department shall exclude from a child’s hourly usage calculation all of the
following:

o One week per year of vacation time for the child care provider.

e One week per year of sick time for the child care provider.

¢ Two weeks per year of vacation time for the child’s parent.

The department shall promulgate rules that specify how these requirements will be
implemented.

Summary of the Rule

The proposed rules will incorporate the provisions of s. 49.155 (6g), Stats., regarding
authorized hours of subsidized child care.

The statute requires a grace period during which the subsidy paid to the provider
remains the same after the authorized hours are reduced. The proposed rules will provide
that the grace period will be 2 weeks.

The rules also provide that weeks for which the child care administrative agency
approved payment to a provider to hold a slot during a parent’s temporary break in
employment shall be excluded from a child’s hourly usage calculation. Section DCF
201.04 (2) (h) currently provides that the child care administrative agency may authorize
payment to a provider to hold a slot for a child if the parent has a temporary break in
employment and intends to return to work and continue to use the child care provider
upon return to work. The agency may authorize payment for no more than 6 weeks if the
absence is due to a medical reason and is documented by a physician or for no more than
4 weeks if the absence is for other reasons.



In addition, the proposed rules update agency terminology and definitions to reflect
changes in 2009 Wisconsin Act 28 that authorize the department to contract with
counties, tribes, W-2 agencies, child care resource and referral agencies, or other agencies
to administer the child care subsidy program and to certify child care providers. Act 28
also provides for department administration of child care in Milwaukee County.

Summary of Factual Data and Analytical Methodologies

The Governor’s veto message requested the department to implement a 2-week grace
period.

Summary of Related Federal Requirements

None

Comparison to Adjacent States

Michigan. A provider may only receive payment for a child’s hours of attendance,
except for absences due to the child’s illness, not to exceed 2 consecutive weeks, and
state holidays.

Illinois. Payment to licensed and license-exempt child care centers are based on
authorized days if the total of days attended for all publicly-funded children at the center
location are 80% of the authorized days for the month.

Payment to licensed home providers are based on authorized days if the total of days
attended for all children in a family are 80% of the family’s authorized days for the
month.

Payment to license-exempt home providers are based only on attendance.

Iowa. Payment is based on authorized days with payment allowed for a child not in
attendance not to exceed 4 days per calendar month.

Minnesota. Payment is based on authorized days except child care providers may not
be reimbursed for more than 25 full-day absent days per child, excluding holidays, in a
fiscal year, or for more than 10 consecutive full-day absent days, unless the child has a
documented medical condition that causes more frequent absences.

Agency Contact Person

Pirkko Moilanen, Division of Early Care and Education, (608) 261-4595,
pirkko.moilanen@wisconsin.gov.



SECTION 1. DCF 201.01 is amended to read:

DCF 201.01 Authority, purpose, and applicability. This chapter is promulgated
under the authority of s. 49.155, Stats., excluding subs. (1d) and (1g), and s. 227.11 (2),
Stats., to provide definitions, procedures, and standards for the administration of child

care funds. This chapter applies to the department, county and tribal agencies, child care

administrative agencies, Wisconsin works agencies, private agencies under contract to
administer child care funds, licensed and certified child care providers, and eligible

parents.

SECTION 2. DCF 201.02 (2m) is created to read:

DCF 201.02 (2m) “Certification agency” means the department in a county having a
population of 500,000 or more or any agency that has a contract with the department to
certify child care providers under s. 48.651 and ch. DCF 202 in a particular county or

tribal area.

SECTION 3. DCF 201.02 (3) and (19) are amended to read:

DCF 201.02 (3) “Child care administrative agency” or “agency” means any agency
that has a contra;:t with the departfnent ’to administer child care funds; er any agency that
has a subcontract to administer child care funds with an agency that has a contract with

the department; or, in a county having a population of 500,000 or more, the department or

the “unit” as defined in s. 49.825 (1) (e), Stats.

(19) “Rate” means the maximum amount a eounty-or-tribal child care administrative

agency will pay for child care.



SECTION 4. DCF 201.03 (3), (5) (a) (intro.) and (b) are amended to read:

DCF 201.03 (3) ASSISTANCE TO COUNTES, FRIBES-AND-W=2 CHILD CARE

ADMINISTRATIVE AGENCIES. The department shall provide information and

technical assistance to county-tribal-and-W=2 child care administrative agencies

regarding administration of the child care funding program.
(5) RATE REVIEW. (a) (intro.) The department shall annually review child care

rates set by each eounty-and-tribe child care administrative agency and shall approve or

disapprove each eounty agency’s rates and-tribal-ageney>srates based on the following
criteria:
(b) The department may grant a variance to a nonstatutory requirement under ss. DCF

201.04 to 201.06 on written request of a eounty-ortribel child care administrative agency

if the department is convinced that an alternative means meets the intent of the

requirement.

SECTION 5. DCF 201.04 (1) (a) 2. and (2) (a) 1. b. are amended to read:

DCF 201.04 (1) (a) 2. Providers certified by a esunty-or-tribal certification agency

under standards specified in s. DCF 202.08 or 202.09. The child care administrative

agency may authorize payment to providers who become certified from the date the
certification application was received by the ehild-care-administrative certification
agency.

(2) (a) 1. b. A voucher shall be in writing and shall authorize a parent' to obtain child

care services stipulated in that voucher from a provider under sub. 33 (1).

SECTION 6. DCF 201.04 (2) (b) is renumbered DCF 201.04 (2g) (d).



SECTION 7. DCF 201.04 (2) (¢) is amended to read:

DCF 201.04 (2) (c) If a eounty-or-tribal child care administrative agency authorizes

payment for child care services by means of a voucher issued to the parents or by contract
with a provider, billing and collection of any parent co—payment requirement is the

responsibility of the provider.

SECTION 8. DCF 201.04 (2) (d) is renumbered DCF 201.04 (2g) (a) and DCF

201.04 (2) (e) to (h) are respectively renumbered DCF 201.04 (2g) (e) to (h).

SECTION 9. DCF 201.04 (2g) (title), (b), and (c) are created to read:

DCF 201.04 (2g) PAYMENT AUTHORIZATION.

(b) 1. Except as provided in subd. 2., the child care administrative agency shall
authorize no more than 12 hours of child care per day per child.

2. The child care administrative agency may authorize more than 12 hours, not
exceeding 16 hours, of child care per day for a child whose parent provides written
documentation of work or transportation requirements that exceed 12 hours in a day.

3. If the authorized hours of child care per day for a child will be reduced from more
than 12 to 12 or fewer because the child’s parent does not provide the written
documentation required under subd. 2., the child care administrative agency shall provide
to the child’s parent who is receiving the subsidy under s. 49.155, Stats., and to the
child’s child care provider 4 weeks’ notice of the reduction in authorized hours before

actually reducing the child’s authorized hours.




(c) 1. If reimbursement to a child care provider is based on weekly authorized hours
of child care, the department shall do all of the following with respect to establishing and
adjusting the number of authorized hours per child:

a. The department shall track a child’s weekly usage of child care authorizations over
a 6fweek period.

b. If the child’s weekly usage tracked under subd. 1.a. is less than 60 percent of the
authorized hours of child care, the department shall reduce the authorized hours of child
care for the child to 90 percent of the maximum number of hours of child care that the
child attended during any week of that 6-week period.

c. The department shall provide written notice of the adjustment under subd. 1. b. to
the child’s parent who is receiving the subsidy under this section, the child’s child care
provider, and the applicable child care administrative agency.

d. The department shall provide a grace period of 2 weeks after the number of
authorized hours are reduced under subd. 1. b., during which time the child care subsidy
amount paid to the child care provider for the child shall remain the same as before the
reduction in authorized hours was made.

2. The department shall exclude from a child’s hourly usage calculation under subd.
1. b., all of the following:

a. One week per year of vacation time for the child’s provider.

b. One week per year of sick time for the child’s provider.

c. Two weeks per year of vacation time for the child’s parent who is receiving the

subsidy under s. 49.155, Stats., with the child.




d. Weeks for which the child care administrative agency approved payment to a

provider to hold a slot during a parent’s temporary break in employment under par. (h).

SECTION 10. DCF 201.05 (title), (2), (3), and (4) are amended to read:

DCF 201.05 County-and-tribal Child care administrative agency responsibilities.

(2) TRAINING REQUIREMENT. County-and-tribal Child care administrative

agencies shall ensure that each new child care worker completes the department’s initial
training during the first 6 months of employment.

(3) RATE-SETTING METHOD. Each eeunty-and-tribal child care administrative

agency shall submit a written statement to the department which describes the method by

which the eounty-er-tribal child care administrative agency has determined reasonable

and customary child care prices and the maximum rate that the eounty-or-tribal child care
administrative agency will allow for the purchase of child care services. The department
may prescribe standard units of service by which rates are set in order to achieve
statewide consistency.

(4) INFORMATION TO PROVIDERS. (a) Ceunty-and-tribal Child care
administrative agencies shall distribute information to child care providers regarding

child care funding policies.

(b) County-and-tribal-Child care administrative agencies shall require child care
providers to sign a memorandum of understanding prior to receiving authorization or
payment that specifies that the provider agrees to adhere to child care subsidy attendance

reporting policies and cooperate with the agency in all program monitoring efforts.




SECTION 11. DCF 201.06 (title); (1) (b), and (c); (2) (a) (intro.) and 2., (b) (intro.)

and 1., (d), and (e); and (4) are amended to read:

DCF 201.06 Establishing county and tribal ageney child care rates.

(1) (b) Survey. The eounty-or-tribal child care administrative agency, except a tribal

agency acting under par. (a) 2., shall annually contact all licensed group day care centers
and licensed family day care centers in the county or tribal area to determine the child
care prices they charge to the general community, except if the department arranges fora

survey independent of the eeunty-ortribal child care administrative agency. The child

care prices shall be submitted in writing to be included in the survey.

(c) Group. The eounty-ortribel child care administrative agency shall set separate

maximum rates for the following groups of children:
(2) MAXIMUM RATES. (a) Licensed group day care centers. In setting maximum

rates for licensed group day care centers, the eounty-or-tribal child care administrative

agency shall comply with the following:

2. In determining whether 75% of the day care slots can be purchased at or below the

maximum rate, the eounty-ortribal child care administrative agency may exclude day
care centers that operaté less than 5 days a week or 5 hours a day, receive funding from a
county department established under s. 51.42 or 51.437, Stats., do not have a set
full-time, weekly child care price, or at which more than 75% of the children’s care is
subsidized under s. 49.155, Stats., excluding subs. (1d) and (1g).

(b) Licensed family day care centers. In setting maximum rates for licensed family

day care centers, the eounty-or-tribal child care administrative agency shall comply with

the following:




1. Maximum rates shall be set so that at least 75% of the family day care center slots
in the county or tribal area may be purchased at or below the maximum rates. The
number of slots attributed to a center shall be equal to the center’s licensed capacity. In
determining whether 75% of the day care slots can be purchased at or below the

maximum rate, the county-ortribal child care administrative agency may exclude day

care centers that operate less than 5 days a week or 5 hours a day, receive funding from a
county department established under s. 51.42 or 51.437, Stats., do not have a set
full-time, weekly child care price, or at which more than 75% of the children’s care is
subsidized under s. 49.155, Stats., excluding subs. (ld) and (1g).

(d) In—home day care. For in—home care, the eeunty-or-tribal child care
administrative agency shall establish the maximum rate at the level of no less than the
state minimum wage established under ch. 104, Stats., and ch. DWD 272. The child care
administrative agency may authorize payment to the child care provider at the local
reimbursement rate for the type of care provided multiplied by the number of children in
care if this rate exceeds the minimum wage.

(e) Other day care providers. For a day care program established or contracted for by
a school board or for a certified school—age day care program, the eeunty-ortribal child

care administrative agency shall establish maximum rates in accordance with par. (a).

(4) SPECIAL RATES. A eounty-ortribal child care administrative agency may set

maximum reimbursement rates that are different from the rates allowed under subs. (1)
and (2) for child care provided for less than a 2—week period, provided sporadically or

provided for care of an ill child through negotiations with the child care provider.
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SECTION 12. DCF 201.08 (3) (a) is amended to read:

DCF 201.08 (3) (a) 1. A change in child care prices or in-the rates paid-by-county-or

Ll s

SECTION 13. EFFECTIVE DATE. This rule shall take effect the first day of the
month following publication in the Administrative Register as provided in s. 227.22 2)

(intro.), Stats.
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LCRC

FORM 2
WISCONSIN LEGISLATIVE COUNCIL
RULES CLEARINGHOUSE
Ronald Skiansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet Laura D. Rose
Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS
IS A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

. CLEARINGHOUSE RULE 10-056

AN ORDER to repeal DCF 201.02 (3); to renumber DCF 201.04 (2) (b), (d) and (e) to (h); to
amend DCF 201.01, 201.02 (3) and (19), 201.03 (3) and (5) (a) (intro.) and (b), 201.04 (1) (a) 2.,
(2) (a) 1. b. and (c), 201.05 (title), (2), (3), and (4), 201.06 (title), (1) (b) and (c), (2) (a) (intro.)
and 2., (b) (intro.) and 1., (d) and (e), and (4), and 201.08 (3) (a); and to create DCF 201.02 (Zm),
and 201.04 (2g) (title), (b) and (c), relating to authorized hours of subsidized child care and
affecting small businesses.

Submitted by DEPARTMENT OF CHILDREN AND FAMILIES

05-14-2010  RECEIVED BY LEGISLATIVE COUNCIL.
06-10-2010  REPORT SENT TO AGENCY.

RNS:MS

One East Main Street, Suite 401 * P.O. Box 2536 * Madison, W1 53701-2536
(608) 2661304 « Fax: (608) 266-3830 « Email: leg.councili@legis state. wi.ug
http://www.legis.state. wi.us/lc



Clearinghouse Rule No. 10-056
Form 2 - page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

|.  STATUTORY AUTHORITY [s. 227.15 (2) (a)]
Comment Attached YES NO D

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]
Comment Attached YES NO D

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES (s. 227.15 (2) (d)}
Comment Attached ves [] NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) ()]

Comment Attached YES D NO
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]
Comment Attached YES NO E]

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (8)]

Comment Attached ves [ ] vo [
5 COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) ()]

Comment Attached ves [ ] NO




WISCONSIN LEGISLATIVE COUNCIL

RULES CLEARINGHOUSE
Ronald Sklansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet Laura D. Rose
Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE RULE 10-056

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Legislative
Reference Bureau and the Legislative Council Staff, dated September
2008.]

1. Statutory Authority

Section DCF 201.04 (2g) (c) 1. uses the term “weekly authorized hours.” Subdivision
par. 1. a. refers to “weekly usage.” However, s. 49.155 (6g) (am) and (am) 1., Stats., use the
terms “authorized hours” and “hourly usage,” respectively. The department should explain its
statutory authority to redefine these terms. ' '

2. _Form, Style and Placement in Administrative Code

The effective date in SECTION 13 of the proposed rule appears to be the date that the
emergency rule takes effect. Effective dates for permanent rules, however, should follow the
format in s. 1.02 (4), Manual. The department should rewrite the effective date to be consistent
with this section of the Manual.

3. _Clarity, Grammar, Punctuation and Use of Plain Language

Section DCF 201.04 (2g) (¢) 1. a. refers to child care “authorizations.” What are
authorizations? It appears that this word should be replaced with the phrase “authorized hours”
to be consistent with s. 49.155 (6g) (am) 2., Stats. The department should consider clarifying
this term or replacing it with the statutory phrase for consistency.

One East Main Street, Suite 401 * P.O. Box 2536 + Madison, W! 53701-2536

(608) 2661304 * Fax: (608) 2663830 * Email: leg council@legis.state wi.us
http //www legis state. wi us/lc
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2009 Session

LRB or Bill No./Adm. Rule No.

ORIGINAL [0 UPDATED DCF 201
FISCAL ESTIMATE O CORRECTED 0 SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 N(R03/97)
Subject
Authorized hours of subsidized child care
Fiscal Effect
State: 0 No State Fiscal Effect
Check columns below only if bill makes a direct appropriation O increase Costs - May be possible to Absorb
or affects a sum sufficient appropriation. Within Agency's Budget [ Yes £ No
[J Increase Existing Appropriation 3 Increase Existing Revenues
O Decrease Existing Appropriation {J Decrease Existing Revenues Decrease Costs
[0 Create New Appropriation
Local: @ No local government costs
1. O increase Costs 3. O Increase Revenues 5. Types of Local Governmental Units Affected:
O Permissive [J Mandatory O Permissive {1 Mandatory OTowns [ Villages 0O Cities
2. 0O Decrease Costs 4, O Decrease Revenues O Counties [ Others
[J Permissive [J Mandatory O Permissive ] Mandatory 1 School Districts J WTCS Districts

Fund Sources Affected

OGPR O FED OPRO OpPRS O SEG [ SEG-S

Affected Ch. 20 Appropriations

Assumptions Used in Arriving at Fiscal

Estimate

2009 Wisconsin Act 28 assumes that implementation of s. 49.155 (6g), Stats., will save an
estimated $9 million over the 2009-2011 biennium.

Long-Range Fiscal implications
None

Agency/Prepared by: (Name & Phone No.) Authorized Signature/Telephone No. Date

Michael Holland/ 266-9469
DCF Budget Analyst

Robert Nikolay/261-4349 5(11/10
DCF Budget Director




