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Senate
Record of Committee Proceedings

Committee on Labor, Elections and Urban Affairs

Senate Bill 275

Relating to: employment discrimination based on credit history.

By Senators Taylor and Coggs; cosponsored by Representatives Hixson, Berceau,
Grigsby, Toles, Hintz, Zepnick, Pope-Roberts, Schneider, Parisi, Pasch, A. Williams,
Turner, Fields and Hilgenberg.

August 26, 2009 Referred to Committee on Labor, Elections and Urban Affairs.
December 15, 2009 PUBLIC HEARING HELD

Present:  (5) Senators Coggs, Wirch, Lehman, A. Lasee and
Grothman.
Absent: (0) None.

Appearances For

e Lena Taylor — Senator

¢ Kim Hixson — Represemtative
o Terry Becker

Appearances Against

e John Metcalf — Wisconsin Manufacturers & Commerce
e Julie Long — Equifax

¢ Andrew Cook — Wisconsin Civil Justice Council

Appearances for Information Only
e Jim Wenzler — Patrick Cudahy, Inc,

Registrations For
¢ None.

Registrations Against

Brian Mitchell — Wisconsin Car Rental Alliance

Jason Childress — Reed Elsever

Tony Driessen — The Consumer Data Industrry Association
Marc Bentley — Marten Transport

Marc Bentley — Schneider National

Marc Bentley — Wisconsin Motor Carriers Association

Pam Christianson — Wisconsin Petroleum Marketers &
Convenience Stores

e Gary Antoniewicz — Midwest Equipment Dealers Association

¢ & & o ¢ @& o




e Peter Hanson — Wisconsin Restaurant Association
¢ Bill Smith - National Federation of Independent Business

Registrations for Information Only
¢ None.

April 22, 2010 Failed to pass pursuant to Senate Joint Resolution 1.

Adam Plotkin
Committee Clerk
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Plotkin, Adam

From: Terry Becker [clearlakervservice@yahoo.com]
Sent:  Friday, December 11, 2009 6:58 PM

To: Sen.Coggs

Subject: Bill 275 - 367

Senator Coggs. My name is Terry Becker of Milton WI. I am the person that contacted Rep. Hixson on my job seeking
issues. I want to thank you for what you have been doing to right a wrong. My wife and I will be at the Capital on the 15th
for the hearing and if possible would like to thank you in person.

Thank you again

Terry Becker

12/14/2009



A. Substantially Related

Amend the legislation so that a person’s credit history is defined as being “substantially related”
to at least two employment positions.

1. Corporate officers or managers as defined in the state’s wage claim law. In that statute,
an officer and manager are defined to mean, “an officer or director of a corporation, a member or
manager of a limited liability company, a partner of a partnership or a joint venture, the owner of
a sole proprietorship, an independent contractor, or a person employed in a managerial,
executive, or commissioned sales capacity or in a capacity in which the person is privy to
confidential matters involving the employer-employee relationship.” Wis. Stat. §109.01(1r)
[taken from portions of the definition of “employee’]

AND

2. Any employee who will have access to a customer’s financial account information and
the PIN or access codes to that account or the customer’s social security number. For
example, possible language could include, “any individual who shall have access to a customer’s
financial account information and any security code, access code or password that would permit
access to the customer’s financial account or the customer’s social security number.” This is
similar, although not identical, to portions of the definition of “personal information” under the
state’s security breach notification law. Wis. Stat. §134.97

Note that our recommendation is that both circumstances be independently considered
“substantially related” NOT that an employee would need to meet both criteria.

This change will ensure that certain officers and managers of a company who are the most likely
to access sensitive corporate information, such as trade secrets or other types of confidential
company information, will receive extra scrutiny during hiring or promotion decisions. This
may limit the possibility of security breaches related to sensitive and confidential information at
those companies.” In addition, any employee who will have access to a customer’s financial
account information and access codes, or social security numbers, would also be eligible for
additional scrutiny in the employment process in order to deter customer identity theft and fraud.

B. Penalties

Amend the legislation so that pre-Act 20 penalties and remedies apply. This could be
accomplished, for example, by amending current law in the following manner:

111.397 Civil Action. (1) (a) Except as provided in this paragraph, after the completion of all
administrative proceedings under s. 111.39 concerning a violation of s. 111.321, 111.37, or
111.372, the department or a person discriminated against or subjected to unfair honesty testing
or unfair genetic testing may bring an action in circuit court against any employer, labor
organization, or employment agency that engaged in that discrimination, unfair honesty testing ,
or unfair genetic testing to recover compensatory and punitive damages caused by the violation,
plus reasonable costs and attorney fees incurred in the action. Those damages are in addition to
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any back pay or other amounts awarded under s. 111.39. The department or a person
discriminated against or subjected to unfair honesty testing or unfair genetic testing may not
bring an action under this paragraph against any local governmental unit, as defined in s.
19.42(7u), or against any employer, labor organization or employment agency employing fewer
than 15 individuals or for each working day in each of 20 or more calendar weeks in the current
or preceding year or for discrimination based on credit history unders. 111.333.

Act 20 penalties should not apply because they were meant to strengthen a statute that is
generally designed to stop discrimination that is more pernicious, deliberate and motivated by
bigotry, such as not hiring an applicant because of their race, gender or religion, than not hiring
someone because of their credit history. The notion of “credit history discrimination” is a new
concept in employment law and is not yet an idea that all employers will intuitively understand is
inappropriate (in contrast to not hiring someone because of their race). Therefore, because this
would be a new law, with some ambiguous provisions, inadvertent mistakes may occur. In this
context, it makes sense to empower DWD to educate employers about the law and enforce it
with its traditional set equitable remedies rather than make violations subject to civil litigation
with massive punitive/compensatory damages and attorney fees. In addition, under current
law, an aggrieved party that is the victim of discrimination, may go to court to seek remedial
action, including back pay, reinstatement or, for a new hire, instatement (and collect attorney
fees for that civil action).

C. Definition of Credit History

Amend the definition of credit history to ensure that valuable tools for screening potential
employees such as salary and employment verification are not inadvertently prohibited under the
definition of “credit history.” Under FCRA, the applicable federal law, this type of information
could be considered “information bearing on an individual’s credit worthiness or credit capacity”
and therefore fall under the current definition of “credit history” in AB 367. This can be fixed by
using the following definition:

"Credit history means_credit account information bearing on an individual's credit worthiness,
credit standing, or credit capacity that is provided in a consumer report as defined in 15 USC
1681a(d).”

This will remove the vagueness for businesses that are considered "consumer reporting agencies"
under the FCRA while still fulfilling the intent of the bill to limit the use of credit reports,
without limiting the use of other valuable employment screening tools.

MADI_2083685.1






Jon Burton
Sr. Director, State Government Affairs

° Reed Elsevier

Elsevier
LexisNexis

Reed Business
Reed Exhibitions

December 11, 2009

Senate Labor Committee
201 Southeast

State Capitol

Madison, Wil 53702

RE: Senate Bill 275 Concerns
Dear Senate Labor Committee Members:

f write on behalf of Reed Elsevier Inc, our division LexisNexis, and our 80 Wisconsin based employees to express
opposition to Senate Bill 275, as drafted.

LexisNexis, a division of Reed Elsevier, is recognized as a leading provider of authoritative legal, public records, and
business information. LexisNexis plays a vital role in supporting government, law enforcement and business
customers who use our information services for important uses including: background screening, detecting and
preventing identity theft and fraud, locating suspects, finding missing children and preventing and investigating criminal
and terrorist activities.

As a provider of background screening tools to business and non-profit organizations, we are aware of the needs of
our customers to thoroughly screen prospective employees to prevent workplace violence and fraud. The U.S.
Chamber of Commerce rates the annual cost of employee theft at $40 billion. According to the Federal Bureau of
Investigation (FBI), employee theft is the fastest growing crime in the United States that many experts estimate to
increase by 15 percent annually. Some employers use credit history information such as bankruptcy and lien
information to screen for employees susceptible to fraud schemes which is an appropriate guarding of their assets as
well as their customers’ information and assets.

Senate Bill 275, in its current form, is drafted very broadly and LexisNexis believes the bill can be narrowed to allow
the intent of the legislation to remain intact while allowing business and non-profit organizations to guard against
employee theft and fraud.

LexisNexis is committed to working with the sponsors and proponents of this legislation as it continues through the
legislative process. Please contact me with any questions at 678-694-3383.

Sincerely,

Jon Burton

Reed Elsevier 1000 Alderman Dr. Telephone: 678.694.3383 jon.burton@reedelsevier.com
Inc. Alpharetta, GA 30005 Fax: 866.322.8243 www.reedelsevier.com
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December 14, 2009

Senator Spencer Coggs

Chair

Senate Committee on Labor, Elections
and Urban Affairs

Wisconsin State Capitol

Madison, WI 53703

Re:  Statement in Opposition to SB 275
Dear Senator Coggs and Members of the Committee:

The Midwest Equipment Dealers Association ("MEDA") appreciates the opportunity to
address SB 275. MEDA is a trade association comprised of retailers of farm, construction,
industrial and outdoor power equipment dealerships throughout Wisconsin. Most of MEDA's
members are relatively small employers with less than fifty employees.

While MEDA understands the concerns addressed in SB 2735, it is opposed to the
legislation. The Wisconsin Fair Employment Act ("WFEA") already provides 13 bases of
prohibited employment discrimination and SB 275 would add one more. Small Wisconsin
employers are already subject to numerous discrimination actions. SB 275 would provide one
more cause of action under which disgruntled or disappointed employees can bring an employer
into legal proceedings. With the passage of 2009 Wisconsin Act 20 earlier this year, employees
can claim not only back pay, but compensatory and punitive damages as well. Even though
many complaints filed under the WFEA lack merit, they are costly to employers as employers
often settle to avoid legal expenses and potential risks. Creating new causes of action under the
WFEA is also costly to the state as each claim requires assignment to a state investigator and
hearing before a state administrative law judge. Investigations and hearings are an expense with
every filing. This is especially so since this law duplicates existing federal law.

Unlike discrimination because of race, sex, creed and national origin, MEDA does not
believe that discrimination based upon credit history is as pervasive and in need of inclusion in
the WFEA. Further, this is an area already addressed by Congress in the Fair Credit Reporting
Act ("FCRA"). The FCRA is a very detailed law which regulates who may access credit reports
and disclosure when reports have been used. Under the FCRA, Congress has provided that
employers may access credit reporting information on prospective employees during the
employment process. (15 U.S.C. § 1681B) Passage of SB 275 would provide a situation to

Committed to buiiding the best business environment for equipment dealers in Hifinois and Wisconsin. ..
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Senator Spencer Coggs
December 14, 2009
Page 2

employers where the federal government says the information is legal and the state says it is
illegal. If credit reporting information is not proper in employment situations, Congress should
simply eliminate access of employers to such reports under the FCRA. Having opposing
positions between the federal and state governments only serves to add to confusion faced by
employers.

While permitting employer access to credit reports, the FCRA regulates access and
already provides employee protections:

1. Employers must notify prospective employees that credit reports may be obtained
and employees must consent to such use.

2. If an employer makes an adverse employment decision based upon a credit report,
the employer must advise the employee or prospective employee of the reason for
the adverse action.

3. If an adverse action is taken, the employee is entitled to a copy of the credit report
used.
4, If a report is improperly used or notice of adverse action is not provided, the

FCRA provides substantial penalties.

The FCRA provides for knowledge and transparency to employees. Because of the
significant federal regulations, relatively few Wisconsin employers look at credit reports unless
there is a specific reason. MEDA simply does not believe there is a significant problem.

MEDA believes that the use of credit reports in employment is already well regulated
under the FCRA. Abuses by employers are subject to significant penalties. MEDA does not
believe it is necessary to add credit reporting issues to the WFEA at this time and that doing so
will cause confusion to employers and unnecessary litigation.

Thank you for this opportunity to be heard.

Sincerely,

Gary L. Antoniewicz
MEDA Legal Counsel
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Promoting Fairness and Equity in Wisconsin’s Civil Justice System

TO: Members, Senate Committee on Labor, Elections and Urban Affairs
FROM: Andrew Cook, on behalf of the Wisconsin Civil Justice Council, Inc.
DATE: Dec. 135, 2009

RE: OPPOSITION TO SB 275 - Prohibiting Employment Discrimination

Based on Credit Histories

The Wisconsin Civil Justice Council, Inc. (WCIC) represents business interests on emerging
civil litigation challenges before the Legislature. The WCJC’s primary goal is to achieve
fairmess and equity, reduce costs, and enhance Wisconsin’s image as a place to live and work.

Senate Bill 275

Senate Bill 275 would prohibit employment discrimination based on credit history. The bill
provides a narrow exception when an individual’s credit history are “substantially related to
the circumstances of a particular job or licensed activity” and where the employment
“depends on the bondability of the individual and the individual may not be bondable due to
his or her credit rating.”

WCJC opposes SB 275 because it would unnecessarily expose businesses to greater liability.
As explained in greater detail below, WCJC is particularly concerned that by amending
Wisconsin’s Fair Employment Law (Wis. Stats. §§ 111.31 — 111.395), SB 275 will further
expose businesses to more lawsuits involving potentially significant punitive and
compensatory damages. Moreover, the WCJC is concerned that SB 275 would impose another
unnecessary limitation on Wisconsin businesses’ ability to manage their workforce and
compete in the current dismal economy.

SB 275 Would Unnecessarily Expose Businesses to Greater Civil Liability under
Wisconsin’s Fair Employment Law

The Legislature recently enacted into law Senate Bill 20 (2009 Wisconsin Act 20). For the
first time, Act 20 adds punitive and compensatory damages for violations of the Wisconsin
Fair Employment Law (WFEL). Prior to enactment of Act 20, the WFEL allowed an
employee who was discriminated against to seek reinstatement, back pay, attorneys’ fees, and
costs, but did not allow an employee to sue for punitive and compensatory damages.

The WFEL, as recently amended by Act 20, now imposes punitive and compensatory
damages against employers based on the number of people the business employs. Current law
provides that businesses with:

e 16 to 99 employees can be sued up to 350,000 in punitive and compensatory damages,
plus court costs and attorneys’ fees;

e 101 to 200 employees can be sued up to $100,000 in punitive and compensatory
damages, plus court costs and attorneys’ fees;

¢ 201 to 300 employees can be sued up to $200,000 in punitive and compensatory
damages, plus court costs and attorneys’ tees ; and

¢ More than 300 emiployees can be sued up to $300,000 in punitive and compensatory
damages, plus court costs and attorneys’ fees.

10 East Doty Street ® Suite 500 ¢ Madison, WI 53703
www. wisciviljusticecouncil.org ¢ infolywisciviljusticouncil.org
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Senate Bill 275 would prohibit employment discrimination based on credit history under Wisconsin’s WFEL.
Thus, if SB 275 is enacted, an employer would be subjected to significant punitive and compensatory damages
by simply running a credit history on a potential employee. As currently drafted, SB 275 proposes a broad
protection that is different in kind from the other protected bases in the employment discrimination statute.
Therefore, since credit reports do not contain information pertaining to a consumer’s race, gender, religion,
creed, color, or national origin, it is not clear why credit history should be protected under the WFEL.

In addition, as currently drafted, SB 275 could unnecessarily expose businesses to significant liability if they
implement standard screening tools, such as salary and employment verification. Under SB 275, “credit history”
means information provided in a consumer report under the federal Fair Credit Reporting Act. Under the federal
law’s broad definition, this type of information could be considered “information bearing on an individual’s
credit worthiness or credit capacity.”

Therefore, we suggest the Committee amend the language to ensure that such screening tools do not expose
Wisconsin businesses to the WFEL’s punitive and compensatory damages.

Current Law Provides Significant Protection for the Use of Credit Reports

The federal Fair Credit Reporting Act (FCRA)' provides sufficient protections for job applicants in
circumstances when a credit report is used for employment purposes. For example, if information from a credit
report is used for employment purposes, the FCRA requires that the employer:

¢ Make a clear and conspicuous written disclosure to the applicant before the report is obtained, as
specified, that a consumer report may be obtained;
Obtain prior written authorization from the applicant;
Certify to the credit reporting agency that the employer disclosed and obtained authorization to review
the credit report and disclosed to the applicant that the information will not be used in violation of any
federal or state equal-opportunity law or regulation, as specified; and

¢ Before taking an adverse action based on the credit report, provide the person with notice of the adverse
decision and the name, address, and telephone number of the consumer reporting agency making the
report.

In addition, the employer is required to give the employee a copy of the credit report, a summary of FCRA rights
with information on how to dispute the contents of the report, and other documents as specified. Therefore,
WCJC does not believe Wisconsin should adopt language that will add punitive and compensatory damages.

Conclusion

In conclusion, the WCJC opposes SB 275 because it will expose Wisconsin businesses to greater civil liability.
Increased exposure to civil litigation will drive up the cost of doing business making it more difficult for
Wisconsin employers to compete during these extraordinarily trying economic times.

P15 US.C. § 1681 (see http://www_law comell.edwuscode/15/1681 html).

10 East Doty Street ¢ Suite 500 ¢ Madison, W1 53703
www.wisciviljusticecouncil.org e info@wisciviljusticouncil.org







Equifax Talking Points
Wisconsin S.B. 275
Committee on Labor, Elections and Urban Affairs
December 15, 2009

Introduction

Chairman Coggs and members of the Committee, My name is Julie Long and I am a Sr. Director of
State Government Relations for Equifax Inc. Equifax is headquartered in Atlanta, Georgia and
employs approximately 7,000 people throughout North America, Latin America and Europe.

Businesses have relied on Equifax for over 100 years to provide risk management products to retailers,
banks, mortgage brokers, employers and many other businesses.

Equifax is a consumer reporting agency as defined and regulated by the federal Fair Credit Reporting
Act (FCRA), 15 U.S.C. § 1681 et seq.

On behalf of Equifax, I thank you for the opportunity to appear before the Committee today to share
my company’s perspective on S.B. 275.

Issue

Senate Bill 275 creates a ban in using an individual’s credit history unless the history is substantially
related to the circumstances of a particular job or if employment depends on the bondability of the
individual and the individual may not be bondable due to his or her credit rating.

S.B. 275 as currently drafted defines “credit history™ as “information provided in a consumer report, as
defined in the FCRA. We feel that this definition is overly broad in that there are differences in
consumer reports and credit reports and this bill would prohibit both types of reports being used for
employment screening.

Equifax opposes SB 275 as it would restrict the use of credit reports and consumer reports for
employment screening purposes.

Existing Laws Regulate the Use of Consumer Reports for Employment Purposes

Existing law tightly regulates the use of consumer reports in employment situations. Under current

law:

e Prior to requesting a consumer credit report, an employer must obtain the written consent of the
prospective employee.

e The employer must provide a written notice stating the source of the information and how it will be
used.

e [f adverse action is going to be taken, the employer must also provide a copy of the consumer
credit report to the consumer upon request, prior to taking an adverse action and explain the reason
for the action.

Credit Report Facts:
e Credit reports do not contain a consumer’s race, gender, religion, creed, color, or national
origin.

e (redit scores are not provided to employers for employment decisions.

Consumer Report Facts:
¢ Consumer reports may include information such as income verification, employment
verification, personal references, driving records and address verification.




-

‘The Need for Credit Histories in Employment Screening:

Employers use services of a background check or credit check in order to obtain the most accurate
picture of the potential employee’s previous work history; personal references, education,
professional and other credentials; criminal history and credit history.

Consumer credit report checks are beneficial in determining whether an employee or prospective
employee is a risk to financial health of a business or is a risk to the consumers who provide businesses
with credit or other personal information.

Occupational Fraud Statistics

The National Retail Security Survey estimates that the U.S. retail industry lost about $15.9 billion in
2008 due to employee theft.

Association of Certified Fraud Examiners’ 2008 Report to the Nation on Occupational Fraud and
Abuse found that employee financial pressures are one of the “key motivating factors of workplace
fraud and theft.”

e Average employee embezzlement totals more than $125,000
¢ Companies lose a median of 5% of their annual revenue to employee fraud.

Important to be able to make informed decisions when selecting candidates for positions with fiduciary
duties such as handling cash or sensitive credit card information, accounting, budgeting, confidential
business or employee medical information. It protects the business from financial losses and exposure
to legal liabilities from customers.

Low Employee Turnover - Strong Credit Report is indicative of Low Employee Turnover according
to an Equifax study.

Conclusion

Thank you for listening to my points of opposition for S.B. 275. We understand that in these trying
economic times it is hard for some consumers to meet their financial responsibilities, however we feel
that it should be up to the employer to decide what their hiring criteria should be for their individual
business.

That being said if it is the committee’s desire to move forward with the bill, we want to work with the
author and committee on amendments that would amend the definition of “credit history” so that the
bill’s intent on the restriction on credit reports would be more accurately defined and also amendments
to add clearer exemptions for certain positions. The bill’s current language of “substantially related” is
vague and would cause confusion to the employer and possible liability.

Our trade association CDIA (which represents the three major credit reporting agencies) has drafted
amendments that we think would work with the intent of the bill. These are available for the

committee’s review.

Thank you for your time and please let me know if [ can answer any questions.
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LENA C.TAYLOR

Wisconsin State Senator ® 4th District

HERE TO SERVE YOU!

Testimony of Senator Lena C Taylor
Senate Committee on Labor, Elections and Urban Affairs
Senate 275 - Employment Discrimination Based on Credit History
Tuesday, December 15, 2009

Honorable Chairman Coggs and members,

Thank you for the opportunity to testify today on Senate Bill 275 relating to: Employment
Discrimination based on Credit History. This bill is the result of direct constituent contact received by
Representative Hixson where employment was denied due to poor credit.

Before | explain the workings of this bill and how it relates to the employment non-discrimination
statutes, let me cover the importance of this legislation in light of the economic situation of this time.
Across Wisconsin, foreclosures are mounting, automobile repossessions are occurring more and more
regularly, and credit card debt still saddles the majority of the middle class economy. In fact credit
card debt is one of the largest financial burdens in America. At the end of 2008, the average consumer
household had over $8,000 dollars of credit card debt amounting to over 922 billion dollars of debt
across America. When one of these consumers makes a payment one day late should they be denied a
job? This bill is aimed at ensuring that credit history is not a hurdle to overcome in obtaining a job.

With the background, Representative Hixson and | put together Senate Bill 275 which acknowledges
that employment discrimination has occurred when a job applicant is required to allow access to a
credit report in order to obtain employment. It is appropriate that this policy is placed in the same
statute with cases of discrimination for employment based on age, race, sexual orientation, and
conviction record. Accordingly, this bill allows exceptions to this prohibition to employers who show
that the need for the credit report is substantially related to the activities and circumstances of the job,
or if the individual may not be bondable due to his or her credit rating. Some employers have
expressed concern about the term “substantially related” and other particular details of the bill
including the definition of “credit report” and the punitive damages section. | have had discussions
with Rep. Hixson and many of the stakeholders that will offer comments on those concerns today. |
am committed to addressing those concerns consistent with the intent of this bill and will be in
communication with the chairman about our conversations.

Credit history and credit problems take years to reverse. In the light of the job loss and the economy,
it is our charge to ensure that opportunity for employment is equal and fair, and based on merit for the
position, not credit history. | urge your support of this legislation.

Thank you.
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B WMC

WISCONSIN’S BUSINESS VOICE SINCE 1911

TO: Members of the Senate Committee on Labor, Elections
and Urban Affairs

FROM: John Metcalf, Director, Human Resources Policy
DATE: December 16, 2009
RE: Opposition to Senate Bill 275

Background

Under this bill, “credit history” means information provided in a consumer report
under the federal Fair Credit Reporting Act (FCRA), which defines “consumer report
as any written, oral, or other communication by a consumer reporting agency
bearing on an individual's creditworthiness, credit standing, credit capacity,
character, general reputation, personal characteristics, or mode of living, which is
used or expected to be used as a factor in establishing the individual’s eligibility for
credit, insurance, employment, or any other purpose allowed under federal law.

”

WMC Position Oppose

The definition of “credit history” in the bill is overly broad and will severely limit
legitimate inquiry into the background of job applicants.

This bill will create unnecessary administrative complexities and legal uncertainty for
businesses seeking to check the credit history of job applicants. Without knowing
the credit history of an applicant it will be difficult to determine whether the
applicants’ credit history status substantially relates to the job. Federal law simply
requires applicants to be notified that a credit history report is part of the job
screening process for employment, rather than a prohibition on credit history review
as proposed in this legislation.

For these reasons, we respectfully request the members of the Committee not to
support SB 275.

501 East Washington Avenue, Madison, W1 53703-2914 « P.O. Box 352, Madison, W1 53701-0352
Pharne (608) 258-3400 » Fax (608) 258-3413 » www.wimc.org

WMC is a business association dedicated to making Wisconsin the most competitive state in the nation.







Members of the Wisconsin Senate DE
532145

Thank you for this opportunity to speak to you on why you need to pass AB367 the Job

Seeker Protection Bill.

I am the person that started this ball rolling, with the tremendous help from
Representative Kim Hixson.

I did have a small business from 2007 to 2008. I did have to stop business because of
economic reasons. So I was out looking for any job that [ could get.

I was looking to get back into the automotive field that I had over 14 years experience in.
At no time was I looking to handle money. My job search took me to many private and
corporate run businesses. The private businesses were in the same boat as many, they
could not afford to hire another person.

So my search took me to corporate businesses. That is when I ran into the credit issue. |
did have a bad credit history for many reasons.

My youngest son started having seizures at the age of 3. When he started this my wife
and I had no insurance coverage. I had started a new job and the insurance was not '
offered until the 90" day of employment. The job my wife was working offered it but it
was very expensive and we could not afford it. When the insurance was offered by my
employer it did not cover preexisting conditions. The first year was a year of worry about
our son and of money. We had to take time off from work, which we lost wages from.
Finally it did cause stress in our marriage and cost us the loss of our home and both
vehicles. Besides that the medical bills reached over $25,000.00 that year. This went on
for 3 years. At the final doctors appointment that gave my (now 10 year old) son a clear
bill of health, the medical bills were over, well over $20,000.00. That did not include the
medication refill each month of $120.00 for 2
years that the insurance did not cover. We also could not afford to pay deductibles and

co-pays, that the clinics and hospitals asked for when the insurance companies did cover a
visit.

So that brings us back to the credit history issue. When these businesses would run a
credit history a red flag came up each time. After not hearing any call backs, [ started
going back to these businesses and asking why. I did have 3 tell me my credit was a
decision factor. One did want to hire me but according to policy he could not. I did have
the pleasure of hearing “if your credit is bad you will steal from me”. I did ask how they
came up with that thought. “If you are a credit risk you will steal to have money, and we
(the employer) cannot afford to loose business”. I did start a debate with this person. Idid
ask “if a person with good credit history needs money to maintain a drug habit or a way of
life steals from you what does the bad credit mean for me?”. He stated “people with good
credit would not do that”. Needless to say that interview was over.



This went on and on for several months. In that time we became deeper into debt. [ was
down on myself, depressed, my confidence went away, I was having marital problems
and gained weight. I am now under doctors care for depression and just starting to gain
confidence back and more importantly my wife.

After many disappointments in the job search, I reached out for help. I did contact
Congressman Paul Ryan’s office. He directed me to Representative Kim Hixson. Mr.
Hixson contacted me by phone late one night and asked questions he needed answered.
After that call Mr. Hixson and his staff invited me to speak in front of the Work Force
Development Committee members to hear my feelings besides reading them. At the
Work Force Development hearing I did learn that the businesses that denied me
employment (based on credit history) needed to contact me in writing with the reason
why, according to federal guide lines. I never received any letters from these businesses.

I did finally manage to secure a job in February of this year. It is not working in the
automotive repair field. But it is a job.

If we need to correct an issue this is the one. I am not looking for fame or glory, I just
want help to get hard working people of this State that have bad credit due to medical

reasons or the loss of a job back on their feet. I spent almost 14 years serving as a

Firefighter / EMT. So it is very easy for me to look after and care for my family, friends,
and community.

If the person that is being considered for a position that handles the funds of a business,
then a credit history may be in order and a possible background check done also.

Why punish a hard working, honest person that wants and needs a job for issues they can
not really control?

I thank you very much for your time.

Terry Becker
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STATE REPRESENTATIVE » WISCONSIN LEGISLATURE » 43RD ASSEMBLY DISTRICT
CHAIR., COMMITTEE ON COLLEGES AND UNIVERSITIES
Serving parts of Rock. Waluorth, Jefferson and Dane Counties

REP. KIM HIXSON’S TESTIMONY ON SB-275

Good morning, Chairman Coggs and members of the Senate Committee on Labor, Elections and
Urban Affairs. Thank you for the opportunity to testify on Senate Bill 275, the Job Seeker Protection
Bill.

The national economic crisis has affected residents from our respective districts directly, and we have
to do whatever we can to help our unemployed neighbors weather the storm. In my area, the General
Motors Assembly Plant closing has left families struggling to stay afloat. Job losses at Harley-
Davidson in Milwaukee and Chrysler in Kenosha have left too many hard-working folks without the
ability to provide for their families.

This bill was inspired by a constituent of mine who you will hear from shortly. Due to his inability to
obtain medical insurance and subsequent catastrophic health care bills, he has acquired significant
debt, which has greatly damaged his credit. As a result of his unfortunate credit history, he has been
repeatedly denied employment.

Like many Americans who have fallen on tough times, this individual has always been able and
willing to work hard, but has been repeatedly denied the chance to prove himself due to his credit
history. As a result of his inability to obtain a steady paycheck, his credit cannot improve, leading him
down a continuous path of unemployment and greater debt. SB-275 will grant this individual — and
others in similar positions — the opportunity to be considered for a job based on merit and not on credit
history.

This bill does have an exemption that allows employers to use credit history as a deciding factor for a
job application if the circumstances of an applicant’s credit history are substantially related to the
circumstances of a particular job or related activity. Some organizations have expressed concerns
about the lack of specificity in this exemption and others have expressed some concern as to whether
this exemption would provide some companies with too great of an opportunity to circumvent this
bill’s legislative intent. I want you to know that Senator Taylor and I have actively worked with
legislative colleagues and organizations with vested interests in the scope of this legislation to try to
find common ground.

I have made every effort to work toward a compromise to gain support from legislators and
organizations with vested interests in this legislation. However, after several discussions with
Legislative Council, it became clear that the changes being proposed by interest groups on the
“substantially related™ provision would significantly alter this bill’s legislative intent. That
notwithstanding, I still worked tirelessly with legislators and organizations to try to resolve our
differences with this legislation. Unfortunately, my calls for bipartisan compromise went unanswered
in the Assembly, but Senator Taylor and I look forward to working with all committee members to
create reasonable, responsible public policy.

OFFICE: P.O. BOX 8952 « MADISON. WI 53708 « (508} 266-9650 « TOLL-FREE: 1-888-534-0043
FAX: (BOR} 282-3643 « rep hixsonilegiz. wi.gov « www kimhixzon. net
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Contrary to the claims made by some organizations, there are no statistics that provide evidence that
individuals with poor credit history are more likely to steal or defraud a company. No expert opinion
shows any indication of a correlation between credit history and job performance. Ibelieve it is a
dangerous assumption that those of us with poor credit history are more inclined to criminal activity.

This is the exact type of discrimination that SB-275 works to address. Poor credit history is a very real
problem that will not soon go away.

Take, for example, a recent article from The Janesville Gazette, a newspaper that covers much of Rock
County, which reports a 36 percent increase in bankruptey filings so far this year over last in the
county. The assumption that hard-working persons caught in a bad economy pose a higher security
risk insults these struggling families forced into bankruptcy but willing to put in the hours to dig
themselves out of debt.

Equal opportunity laws are enacted to protect employees against similar prejudices. One only has to
look to the recent past to find a time when employers freely discriminated against minorities based on
ill-conceived presumptions of incompetence or higher likelihood of criminal activity. We can all agree
that this type of stereotyping has no place in the work environment. In much the same way that equal
opportunity law protects against discrimination based on race, age and sex, we must eliminate the free
consideration of baseless beliefs on individuals with poor credit history during the hiring process.

I am sure that you have all spoken with constituents who are having difficulties finding a job. A recent
New York Times article addresses the hardships that many job seekers with poor credit must confront.

I have included a copy of this article for your review. This bill will eliminate an unfair and
unnecessary burden on job seekers and provide a greater sense of fairness for all Wisconsin workers.

This committee is responsible for ensuring that members of Wisconsin’s workforce are given a fair and
legitimate opportunity to obtain employment, and this legislation helps to address that specific issue by
removing an unnecessary hurdle that many job seekers must currently face. Again, Senator Taylor
and I are very willing to work with committee members of both parties on this legislation. Ilook
forward to working with Senator Taylor and committee members to make this legislation effective
public policy. I would be happy to answer any questions that you may have about this legislation.
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Another Hurdle for the Jobless: Credit Inquiries

By JONATHAN D. GLATER

Digging out of debt keeps getting harder for the unemployed as more companies use detailed credit checks to
screen job prospects.

Out of work since December, Juan Ochoa was delighted when a staffing firm recently responded to his
posting on Hotjobs.com with an opening for a data entry clerk. Before he could do much more, though, the
firm checked his credit history.

The interest vanished. There were too many collections claims against him, the firm said.

“I never knew that nowadays they were going to start pulling credit checks on you even before you go for an
interview,” said Mr. Ochoa, 46, who lost his job in December tracking inventory at a mining company in
Santa Fe Springs, Calif. “Why would they need to pull a credit report? They'd need something like that if you
were applying at a bank.”

Once reserved for government jobs or payroll positions that could involve significant sums of money, credit
checks are now fast, cheap and used for all manner of work. Employers, often winnowing a big pool of job
applicants in days of nearly 10 percent unemployment, view the credit check as a valuable tool for assessing
someone’s judgment.

But job counselors worry that the practice of shunning those with poor credit may be unfair and trap the
unemployed — who may be battling foreclosure, living off credit cards and confronting personal bankruptcy

— in a financial death spiral: the worse their debts, the harder it is to get a job to pay them off.

who fears that the unemployed and debt-ridden could form a luckless class. “You can'’t re-establish your
credit if you can't get a job, and you can’t get a job if you've got bad credit.”

Others say that the credit check can be used to provide cover for discriminatory practices. Responding to
complaints from constituents, lawmakers in a few states have recently proposed legislation that would
restrict employers’ use of credit checks. While some measures languish, Hawaii has just imposed new
restraints.

Business executives say that they have an obligation to be diligent and to protect themselves from employees
who may be unreliable, unwise or too susceptible to temptation to steal, and that credit checks are a help.

“If I see too many negative things coming up on a credit check, it’s one of those things that raises a flag with

http://www.nytimes.com/2009/08/07/business/07credit.html? r=1&pagewanted=print 12/15/2009
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me,” said Anita Orozco, director of human resources at Sonneborn, a petrochemical company based in
Mahwah, N.J. She added that while bad credit alone would not be a reason to deny someone a job, it might
reveal poor judgment.

“If you see a history of bad decision-making, you don’t want that decision-making overflowing into your
organization,” she said.

More than 40 percent of employers use credit checks at least sometimes, according to a 2004 survey by the
Society for Human Resource Management, up from 25 percent in 1998. The share has almost certainly risen

today, say career counselors.

“It has been an ongoing and increasing issue,” said Mollie de Rojas, district coordinator for the local
operations of the Ohio Department of Job and Family Services.

Credit counselors, worker advocates and the unemployed contend that a credit check is not always relevant
to hiring decisions.

“There’s no relationship between being a personal trainer making $12 an hour” and having a good credit
history, said Janet L. Newcomb, a career counselor in Huntington Beach, Calif. “People are being turned
down for jobs on the basis of things that really have nothing to do with qualifications.”

That is the complaint of Kevin Palmer, 49, who for months lived at the same homeless shelter in Santa Ana,
Calif., as Mr. Ochoa. After an interview that seemed to go well one day in June at a property management
company, a manager walked him around the office the next day, introduced him to other employees and
showed him an available desk.

A credit check later, the offer vanished.

It was “a glorified clerk’s job, taking homeowners’ complaints,” Mr. Palmer said of the opportunity, which
paid about $39,000 and could have gotten him back on his feet after losing his condominium to foreclosure
and filing for bankruptcy.

Last month, he says he found a job at a property management company in San Francisco — a company that
did not run a credit check on him.

It is generally legal to run credit checks on job applicants, but some states have restrictions. In Washington,
which has perhaps the most stringent requirement, a candidate’s credit history must be substantially related
to the job under a law that took effect in 2007.

Last month, lawmakers in Hawaii approved a measure that generally allows an employer to review a credit
history only after making an offer and requires the credit check to be “directly related” to job qualifications.

In California, Gov. Arnold Schwarzenegger vetoed a similar law. (New York law requires a background
check’s findings to be related to the job, but it addresses criminal records and does not mention credit
checks.)

Lawmakers in Michigan and Ohio have proposed barring employers from using credit history in making

http://www.nytimes.com/2009/08/07/business/07credit.html? r=1&pagewanted=print 12/15/2009
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employment decisions.

“In my opinion, it’s discrimination,” said Representative Jon Switalski, the Democrat who proposed
legislation in Michigan. “If you miss a few payments or you have medical debt, your skills as a pipefitter or an
electrician don’t diminish.”

Courts have not been sympathetic to claims that discrimination is being cloaked in credit checks, said Angela
Onwuachi-Willig, a law professor at the University of Iowa. “At what point does the fact that someone lives in

a particular neighborhood or someone has a bad credit score become a way of eliminating people for illegal
grounds?” she asked rhetorically. “Basically, the courts don’t protect against proxy discrimination.”

commission would probably issue guidance on the proper use of credit checks. Such guidance, though

nonbinding, could offer some reassurance against lawsuits to employers who comply.

“It’s something that intrigues us and worries us,” Mr. Ishimaru said, adding that some job-related tests had
led to discrimination claims in the past. “The question is, why do you use it? How is this a good screening
device?”

Federal law requires employers to get the consent of job applicants before running credit checks, said Pamela
Q. Devata, a lawyer in the Chicago office of Seyfarth Shaw.

And if they are considering denying someone a job based on a check, she said, “they have to notify the
applicant.” That is intended to give someone a chance to explain circumstances or spot erroneous
information.

When the job market improves and fewer people are fighting for slots, credit histories may become less
important, said Michael C. Lazarchick, a career counselor in Pleasantville, N.J. “But these are lean and mean
times.”

Copyright 2009 The New York Times Company

http://www.nytimes.com/2009/08/07/business/07credit.html?_r=1&pagewanted=print 12/15/2009
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Legislative Proposals

Page 1 of 2

» Home Presented by the Wiscansin
P Lobbying in Wisconsin Government Accountabillty Bbard
P Organizations employing lobbyists frceoics
P Lobbyists
as of Monday, December 14, 2009
2009-2010 legislative session
Legislative bills and resolutions
(search for another legislative bill or resolution at the bottom of this page)
Senate Bill 275
employment discrimination based on credit history
- STATUS COST & HOURS
TEXT ; SO ‘ T ) -
A committee actions and of lobbying etforts
SROISOES votes directed at this
LRB analysis S 9
text of amendments proposal
Organization . L e
These organizations have reported lobbying on this proposal:[™ pare nlC
[ProfilefInterests] Nofi PositionjfComments]
otified
- @ |Alliance of Wisconsin Retailers, LLC 9/11/2009 ?
o @ [Consumer Data Industry Association 9/23/2009 i'
o @ [Marten Transport 12/10/2009 i
o @ [National Federation of Independent Business 8/31/2009 ?
o @ |Reed Elsevier Inc. 10/9/2009 ?
o @ |Schneider National Inc 12/10/2009; i
o @ [Wisconsin Bankers Association 9/11/2009 ?
- ) @ |Wisconsin Civil Justice Council, Inc 12/7/2009 i'
o @ [Wisconsin Grocers Association, Inc. 11/3/2009 ?
o @ [Wisconsin Independent Businesses Inc 9/25/2009 ‘
(] @ [Wisconsin Manufacturers & Commerce 10/21/2009 iv
o Q@ [Wisconsin Motor Carriers Association 12/10/2009 i'
° ° Wxsco.nsm Petroleum Marketers & Convenience Store 121002000
Association
- ] @ |Wisconsin Restaurant Association 12/8/2009 i
- ] @ |Wisconsin Teamsters Joint Council 39 10/15/2009 ‘@
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