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CHAPTER 227
ADMINISTRATIVE PROCEDURE AND REVIEW

SUBCHAPTERI 227.26 Legislative review after promulgation; joint committee for review of
GENERAL PROVISIONS administrativerules.
227.01 Definitions. 227.27 Construction of administrative rules.
227.02 Compliance with other statutes. 227.30 Review of administrative rules or guidelines.
227.03 Application of this chapter SUBCHAPTER llI
SUBCHAPTER Il ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
ADMINISTRATIVE RULES 227.40 Declaratory judgment proceedings.
227.10 Statementsf policy and interpretations of law; discrimination prohibited.227.41  Declaratory rulings.
227.11 Extentto which chapter confers rule-making authority 227.42 Right to hearing.
227.113 Incorporation of local, comprehensive planning goals. 227.43 Division of hearings and appeals.
227.114 Rule making; considerations for small business. 227.44 Contested cases; notice; parties; hearing; records.
227.115 Review of rules décting housing. 227.45 Evidence and ditial notice.
227.116 Rules to include time period. 227.46 Hearing examiners; examination of evidence by agency
227.117 Review of rules impacting ergyr availability 227.47 Decisions.
227.12 Petition for rules. 227.48 Service of decision.
227.13 Advisory committees and informal consultations. 227.483 Costs upon frivolous claims.
227.135 Statements of scope of proposed rules. 227.485 Costs to certain prevailing parties.
227.137 Economic impact reports of proposed rules. 227.49 Petitions for rehearing in contested cases.
227.138 Department of administration review of proposed rules. 227.50 Ex parte communications in contested cases.
227.14 Preparation of proposed rules. 227.51 Licenses.
227.15 Legislative council stéf 227.52 Judicial review; decisions reviewable.
227.16 When hearings required. 227.53 Parties and proceedings for review
227.17 Notice of hearing. 227.54 Stay of proceedings.
227.18 Conduct of hearings. 227.55 Record on review
227.19 Legislative review prior to promulgation. 227.56 Additional evidence; trial; motion to dismiss; amending petition.
227.20 Filing of rules. 227.57 Scope of review
227.21 Publication of rules; incorporation by reference. 227.58 Appeals.
227.22 Effective date of rules. 227.59 Certificationof certain cases from the circuit court of Dane County to other
227.23 Forms. circuits.
227.24 Emegency rules; exemptions. 227.60 Jurisdictionof state courts to determine validity of laws when attacked in
227.25 Legislative reference bureau. federalcourt and to stay enforcement.
SUBCHAPTERI issuedunder ch343 a vehicle registration certificate issued under
ch.341, a license required primarily for revenue purposes, a hunt
GENERAL PROVISIONS ing or fishing approval or a similar license where issuance is
merelya ministerial act.
227.01 Definitions. In this chapter: (6) “Licensing” means an agency process relating to the-grant

(1) “Agency” means aboard, commission, committee,iNd, denial, renewal, revocation, suspension, annulment,-with
departmenbr officer in the state government, except the gevefirawalor amendment of a license.

nor, a district attorney or a military or judicialfifer. (7) “Official of the agency” means a secretagymmissioner
(2) “Code”, when used withoufurther modification, means O member of a board of an agency .
the Wisconsin administrative code undes.93 (8) “Party” means a person or agency named or admitted as a

(3) “Contestedcase” means an agency proceeding in whid}rtyin a contested case.
the assertion by one party of any substantial intésedenied or ~ (9) “Personaggrieved” means a personagency whose stb
controvertedby anotherparty and in which, after a hearingstantialinterests are adverselyfedted by a determination of an
requiredby law a substantiahterest of a party is determined oragency.
adverselyaffected by a decision or ordefhere are 3 classes of (10) “Proposedule” means all or any part of an ageisqytc
contested cases as follows: posalto promulgate a rule.

(a) A “class 1 proceeding” isproceeding in which an agency  (11) “Register’ means the 8consin administrative register
actsunderstandards conferring substantial discretionary authdinders.35.93
ity upon it. “Class 1 proceedings” include rate making, price set (13) “Rule” means a regulation, standard, statement of policy
ting, the granting of a certificate of convenience and necetisity or general order of genempplication which has thefett of law
making,review or equalization of tax assessments and the-gramtdwhich is issued by an agency to implement, interpret or make
ing or denial of a license. specificlegislation enforced or administered by #gency or to

(b) A “class 2 proceeding” is a proceeding in which an agenegvernthe oganization oprocedure of the agencyRule” does
determineswhether to impose a sanction or penalty againstn@tinclude, and £227.10does not apply to, any action or inaction
party. “Class 2 proceedings” include the suspension or revocat@han agencywhether it would otherwise meet the definition
of or refusal to renew a license because of an alleged violatiort8glerthis subsection, which:
law. Any proceeding which could be construed to be both a class(a) Concerns the internal management of an agencyeesl
1 and a class 2 proceeding shall be treased class 2 proceeding.not affect private rights or interests.

(c) A“class 3 proceeding” is any contestabe not included  (b) Is a decision or order in a contested case.

in class 1 or class 2. _ (c) Is an order directed to a specificaligmed person or to a
(4) "Hearing examiner” means a person designated undergsoupof specifically named persons that does not constitute-a gen
227.430r227.46 (1)to preside over a contested case. eralclass, and which is served on fierson or persons to whom

(5) “License”includes all or any part of an agency permit; ceit is directed by the appropriate means applicable tortter The
tificate, approval, registration, charter or similar form of permidactthat a named person serves a group of unnamed persons that
sion required bylaw, except a motor vehicle operdtticense will also be dected does not make an order a rule.
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(d) Relates to the use of highways and is made known to the(yg) Relates testandards for memorial highway designations

public by means of signs or signals. authorizedunder s84.1045
(e) Relates tdhe construction or maintenance of highways or (yj) Relates to standards for memorial highway designations
bridges,except as provided in $84.11 (1r) and85.025 authorizedunder s84.1042

(f) Relates to the curriculum of, admission to or graduation (yk) Relates tstandards for memorial highway designations
from a publiceducational institution, as determined by each-ins&uthorizedunder s84.1038

tution. (yL) Relatego administration of the southeastsdbnsin tran
(9) Relates to the use of facilities of a public library sit capital assistance program unde8s11
(h) Prorates or establishes priority schedules for state pay (ym) Establishes conditions for a waiver to allow the burning
mentsunder s16.53 (10) (apr temporarily reallocates state raon Of brush or other woody material unde287.07 (7) (e)
eysunder s20.002 (1). (ys) Establishes a technical standard for abating nonpoint
() Relates to military or navalfairs. sourcewater pollution under £81.16 (2)or (3) (c).
(im) Relates to the real work, real pay pilot project under s. (z) Defines or lists nonattainment areas undéss.23
49.147(3m). (za) Is a manual prepared undeR27.15 (7)o provide agen

() Relates to the form and content of reports, records gieswith information on drafting, promulgation and legislative
accountsof a state, county or municipal fider, institution or '€viewof rules.

agency. (zb) 'Establishes a list of substances in groundwatetrend
(k) Relates to expenditures by a state ageheypurchase of Categories under $60.05
materials equipment or supplies by or for a state ageocprint (zc) Establishes a database undeog.31 _
ing or duplicating of materials for a state agency (zd) Establishes procedures for oil inspection delection
(km) Establishes policies for information technology devepnders.168.12 o
opmentprojects as required underl$§.971 (2) (Lg) (ze) Relates to establishing features of anocedures for let
(kr) Establishes policies for information technology develofery 9ames, under §65.27 (1) _ _ _
mentprojects as required under3§.59 (1) (c) (zf) Establishes the list of properties on the state register-of his

(L) Establishes personnel standards, job classifications 'Bfic Places under g4.360r the list of locally designated historic

salaryranges for state, county or municipal employees in the cl cesunde_r s44.45 . . )
sified civil service. (zg) Designates under30.41the lower Visconsin state river
way.

(zh) Implements the standard for the loweist@nsin stateiv-
erwayas required under 80.455 (2) (c)

(m) Determines water levels.
(n) Fixes or approves rates, prices or gbar unless a statute
specificallyrequires them to be fixed or approved by rule. (zi) Lists responsible units, as defined i2&7.01 (9) and out-
(o) Determines the valuation of securities held by an insurgf—stateunits, as defined in §é7.01 (5)with an éfective recycl
(p) Is a statistical plan relating to the administration of rate Iehg program under £87.11 (3).
ulationlaws under ch625 or 626 _ _ _ (zj)) Establishes continuing educational requirementsefair
Q) Is a form the content or substantive requirements of whigBtatebrokers and salespersons undet52.05 (1) (d)
areprescribed by a rule or a statute. (zn) Establishes criteria and standards for certifying instruc
(1) Is a pamphlet or other explanatory material that is ngirsfor the trapper education program.
intendedor designed as interpretation of legislation enformed (zp) Establishes water quality objectives for priority
administeredy an agengybut which is merely informational in \yatershedsr priority lakes under £81.65 (4) (dm)
nature. . (zq) Designates the Kickapoo valley reserve undét g1 (2)
(rm) Isa form prescribed by the attornggneral for an (zs) Establishes geographical areas under9sl43for the
accountingunder s846.40 (8) (b) 2. administrationof Wisconsin works under s49.141to 49.161
() Is a general permit issued unde8®.2065 (zt) Establishes a rate increase factor und&96.193 (2)or
(s) Prescribes or relates to a uniform system of accourdsyor an overall rate of return under 96.193 (3)
personincluding a municipalitythat isregulated by the @ite of - (zu) Establishes standards under sub¢tof ch. 254
the commissioner of railroads or the public service commission. (zw) Determines whether a state law is reciprocal under s.
(t) Ascertains and determines prevailing wage rates lﬂ!ﬂ.’iel’221.0901(8) (e) 2.0r221.0904 (3) (h)
66.090366.0904103.49 103.50 and229.8275 except thatany () petermines a fee unders10.03 (9)or an initialcreden

action or inaction which ascertains and determines prevaili ; PR : :
wage rates under s$56.0903 66.0904 103.49 103.5Q and ?E: fg: ‘f’l’)rr"ghc?é’dee’;%g”r‘gﬂgcv;.req“'red‘ for a reciprazaden
229.8275s subject to judicial review under227.40 (zy) Relates to any form prescribed by the division of banking

(u) Relates to computing or publishing the number of nursing e gepartment of financial institutions in connection with the
home beds to be added in each health planning area undefignsing of mortgage bankers or mortgage brokers under s.

150'33(1); ) ~224.72or the licensing of mortgage loan originators under s.
(um) Lists over—the—count_er drugs covered by Medical Assist24.725

anceunder s49.46 (2) (b) 6. ior49.471 (1) (a) (zz) Adjusts motor vehicle liability limiamounts under s.
(ur) Relates tdahe benefit design, cost—sharing requirementsa4.11

or administration of the health care benefits plan und49 .67 (14) “Working day” meansny day except Saturdaunday
(v) Establishes procedures used for the determination asfdholidays designated in 830.35 (4) (a)

allocationsas chages to agencies under2.865 (1) (fm) History: 1985 a. 1821987 a. 27119 395 399 403 1989 a. 3156, 335 341,

. 1881& 39254, 269, 309, 315 1993 a. 16123 237, 349, 364, 419, 442, 481, 491
(w) Establishes rates for the use of a personal automol¥esa. 27215 227, 289 363 1997 a. 2735, 231, 237, 1999 a. 970; 1999 a. 150
unders.20.916 (4) (a) 5.672,1999 a. 1672001 a. 38109, 2003 a. 3%5.2364 2813 2005 a. 217418 2007
. . . §220 2009 a. 228,219 391
(x) Establishes rental policies for state—owned housing Undeg proceeding for the incorporation of a village is not a “contested case” under sub.
s.16.004 (8) (3). Westring vJames71 Ws. 2d 462238 N.W2d 695(1976).

: i ; flood plain zoning ordinancadopted by the DNR under s. 87.30 (1) was a “rule”
(y) Prescribes measures to minimize the adverse ,enwrenm@r@ers. 227.01. Citizens for Sensible Zoning, INcDXR, 90 Wis. 2d 804 280
tal impact of bridgeand highway construction and maintenancey.w.2d 702 (1979).
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A rulg: 1)|‘is ta regstilﬁtior}hstfag?a][?, steg)ernent ofdngﬁcﬂeneral orcét)et: Zt) is 0fI (8) Thischapter does not apply to determinations made by the
generalapplication; as thefett of law; 4) is issued by an agency; 5) is to imple e ;
ment,interpret, or make specific legislation administered by the ageruoy terms secretaryof administration or the secretary of revenue under s.
“rule” and “order” are mutually exclusive. isVElec. Power Co.DNR,93 Ws. 2d  229.50(1).
222,287N.W.2d 113 (1980). See also Cholvin Bepartment of Health and Family  History: 1985 a. 1821989 a. 311991 a. 32295 1993 a. 16263 377, 1995 a.
Services2008 W1 App 127313 Ws. 2d 749758 N.w2d 118, 07-1350 27 55.6224t06226m 9130 (4) 1995 a. 77227,351; 1997 a. 3191, 237, 283 1999
Principles of statutoryconstruction apply to the construction of rules. Lawa.82 2003 a. 332007 a. 1
EnforcementStandards Board &yndon Station101 Wis. 2d 472305 N.W2d 89
(1981).
Schoolboards are not “boards” under sub. (1). Racine Unified School District v BCHAPTERII
Thompson107 Ws. 2d 657321 N.W2d 334(Ct. App. 1982). Susc

Whena fundamental and well-defined public policy is evidenced by a rule; a dis
chage from employment for refusal to violate that rule is actionablimkéWnan v ADMINISTRATIVE RULES
Beloit Memorial Hospital 168 Wis. 2d 12483 N.W2d 211 (1992).

Thedefinition of “rule” under sub. (13) is applied. Plumbing ApprenticeSlip . . .
mitteev. DILHR, 172 Ws. 2d 299493 N.W2d 744(Ct. App. 1992). 227.10 Statements of policy and interpretations of

Materialsdeveloped by an agency aseference aid for its sfahat are couched law; discrimination prohibited. (1) Each agency shairo-

in terms ofadvice and guidelines rather than setting forth law-like pronounceme i i
arenot a rule within the meaning of sub. (13) because they are not intended to m‘é'gateas arule each statement of general policy and eachinter

theeffect of law Chenequa Land Conservanine. v Village of Hartland, 2004 Wi Pretationof a statute which it specifically adopts to govern its
App 144,275 Ws. 2d 533685 N.W2d 573 03-2486 enforcementor administration of that statute. A statement of
If an administrative rule is properly adopted and is witénpower of the legisla  policy or an interpretation of statute made in the decision of a
ELUSrS.tO delegate, there is no materiafeliénce between it and a la®3 Atty. Gen. contestectase, in a private letter ruling undei78.0350r in an
Agencies are subject to rule-making proceduresaking discretionary choices agencydecision upon or disposition of a particular matter as
evenif those choices are based on opinions ofitt@ney general. Rule-making pro appliedto a specific set of facts does not render it a rule or eonsti

cedureglo not apply if the opinion describes what a law mandates. 683ty 363. tute specific adoption of a rule and is not required tgtenut

227.02 Compliance with other statutes.  Compliance 9@t€d as arule. . . .
with this chapter does not eliminate thecessity of complying _ (2) No agency may promulgate a rule which conflicts with

with a procedure required by another statute. statelaw. . . o o
History: 1985 a. 182 (3) (a) No rule, either by its terms or in its application, may

Chapter227 contemplates the limited uskcivil procedure statutes that do not discriminatefor or against any person by reason of sex, race,
conflict with 5921(21%2 ygner vstate Medical Examining Boartg1 Ws. 2d 633 creed,color;, sexual orientation, national origin or ancestry

o ' (b) A rule may discriminate for or against a person by reason

227.03 Application of this chapter. (1) This chapter of physical condition or developmental disability as defined in s.

appliesto cases arising under?6.38 1993 stats., and s86.39  51.01(5) only if it is strictly necessary to a function of the agency
76.48and76.91 andis supported by data demonstrating that necessity

(2) Exceptas provided in s108.105 only the provisions of (c) Eachperson dected by a rule is entitled to the same bene
this chapter relating toules are applicable to matters arising odits and issubject to the same obligations as any other person
0f 5.66.191 1981 stats., €0.65 (2)289.33303.07(7)0or303.21 underthe same or similar circumstances.
or subchll of ch. 107or ch.102 108 or 949 (d) No rule may use any term removed from the statutes by

(3) Any provisionof s.227.42 227.440r227.49that is incon  chapter83, laws of 1977
sistentwith a requirement of title 45 dfie code of federal regula  (e) Nothing in this subsection prohibits the administrator of the
tionsdoes not apply to hearings held under4h. division of merit recruitment and selection in théiag of state

(3m) (a) This chapter does not apply to proceedings befoemployment relations from promulgating rules relating to
the department of workforce development relating to housing diexpandedtertification under 230.25 (1n)

criminationunder s106.5Q except as provided in $06.50 (6) History: 1985 a. 1821987 a. 3992003 a. 33s.2368 9160

L . . An agencys revised interpretation of a statute constituted administrative rule—
(b) Only the provisions of this chapter relating to rules AlfRakingunder s. 227.01 (4) [now s. 227.10] and declaratory relief =1@87.40 was

applicableto matters arising out g@irotection against discrimina accordinglyproper What constitutes a rule is discussed. Schoolwagsportation

tion in a public place of accommodation or amusement unde(©8.V- Division of Motor \ehicles,72 Ws. 2d 223240 N.W2d 403(1976).
106.52 Thelegislature may constitutionally prescribe a criminal penalty for the violation
) . . . of an administrative rule. State@ourtney74 Wis. 2d 705247 N.W2d 714(1976).
(4) The provisions of this chapter relating to contested case® memorandum announcing general policies and specific criteria governing all
do not apply to proceedinngoIving the revocation of aftercare decisionson good time for mandatory release parole violations was a “rule” and
‘ . shouldhave been promulgatguloperly State ex rel. Clifton.woung,133 Wis. 2d
supervisionunder s48.366 (5)or 938.357 (5)the revocation of 193 394 N.w2d 769(Ct. App. 1986).
parole,extended supervision or probatlon, giant of probatlon, An administrative agency cannot regulate the activities of another agency or pro
prisondiscipline, mandatory release unde8®2.11or any other mulgaterules to bind another agency without express statutory auth@égge v

>t ; : Schwarz, 2001 WI App 72242 Ws. 2d 450626 N.W2d 57 00-2711
proceedinginvolving the care and treatment of a resident or an 2 pp 722 0

inmateof a correctional institution. 227.11 Extent to which chapter confers rule-making
(4m) Subchaptedll does not apply to any decision afi authority. (1) Except as expressly providetijs chapter does
agencyto suspend or restrict or not issue or renew a license if thet confer rule—making authority upon or augment the rule—
agencysuspends or restricts or does not issue or renew the licemsdking authority of any agency
pursuantto a memorandum of understanding entered into under(2) Rule-makingauthority is expressly conferred as follows:
S.49.857 . ~ (a) Each agency may promulgate rules interpreting the provi
(5) This chapter does not apply to proceedings of the claigfnsof any statute enforced or administered by it, if the agency
board,except as provided in $575.05 (5)775.06 (7)and775.11 considerst necessary to fefctuate the purpose tife statute, but

). N arule is not valid if it exceeds the bounds of correct interpretation.
(6) Ordersof the government accountability board under s. (b) Each agency may prescribe forms angcedures in con
5.06(6) are not subject to this chapter nectionwith any statute enforced or administered by it, if the

(7) Exceptasprovided in s230.44 (4) (bm)this chapter does agencyconsiders it necessary tdegftuate the purpose of the stat
not apply to proceedings before temployment relations com ute,but this paragraph does not authorize the imposition of-a sub
missionin matters that are arbitratedaccordance with 230.44 stantiverequirement in connection with a form or procedure.

(4) (bm). (c) Each agency authorized to exercise discretion in deciding

(7m) Exceptas provided in s101.143 (6s)this chapter does individual cases may formalize the general policies evolfrioin
not apply to proceedings in matters that are arbitrated undeits.decisions by promulgating the policies as rules which the
101.143(6s) agencyshall follow until theyare amended or repealed. A rule
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promulgatedn accordance with this paragraph is valid onlth® the legislative standing committees, if anif the rule does not
extentthat the agency has discretion to base an individual decisiequire the analysis under 227.19 (3) (e) the agency shall
onthe policy expressed in the rule. include with the rule a statement dfe reason for the agensy’

(d) An agency may promu|gate rules imp|ementing or jntedetermlnatlonUHQers. 227.19 (3m) The Ieglslatlve .reference.
pretinga statute that it will enforce or administer after publicatiofureaushall publish the summaries or the statement in the register
of the statute but prior to the statstefective date. A rule pro With the rule.
mulgatedunder this paragraph may not takéeef prior to the (6m) (a) Notwithstanding sul{l), in this subsection, “small
effectivedate of the statute that it implements or interprets.  business'does not include an entitgs defined in £18.685 (1) (b)

(e) An agency may not inform a member of the public in-wrier 50.065 (1) (c)
ing that a rule is or will be in &fct unlesghe rule has been filed (b) A small business may commence an action against an
unders.227.200r unless the member of the public requests thagencyfor injunctive relief to prevent the imposition of a penalty
information. if the small business @ibject to the penalty as the result of any
History: 1985 a. 1821991 a. 209 of the following:

The DesignerSection of the Examining Board of Architects, Professional-Engi ; ; B
neersDesigners and Land Surveyors does not have rulemaking autha¥igtty. 1. The small business acted or failed to act due to the failure

Gen. 200 by the agency employee, dicer, or agent with regulatory
responsibilityfor that legal requirement to respond tepecific
227.113 Incorporation of local, comprehensive plan - questionin a reasonable time.

ning goals. Each agencyvhere applicable and consistent with 2. The small business acted or failec@tbin response to inac
thelaws that it administers, is encouraged to design the rules ptarate advice given to the small business by thgencys
mulgatedby the agency to reflect a balance between the missi@mployee pfficer, or agent with regulatory responsibility fivat
of the agency and the goals specified ih.§3 (2) legal requirement.

History: 1999 a.9 (c) The small business may commence the action in the circuit
courtfor the county where the propertyeaited is located oif no
ropertyis afected,in the circuit court for the county where the
pute arose.

227.114 Rule making; considerations for small busi -
ness. (1) In this section, “small business” means a busine
entity, including its dfiliates, which is independently owned and o . . . .
operatecand not dominant in its field, and which employsoes . (d) The circuit court may issue an oragrjoining the imposi
fewer full-time employees or which has gross anrsads of less 110N Of the penalty if the court determines that. iy 1. or 2.
than$5,000,000. applies. _ _

(2) Whenan agency proposes or revises a rule that may havel’M) Theagency shall designate a small business regulatory

aneffect on small businesses, the agency shall consider each o dinatorto act as a contact person for small business regulatory

following methods for reducing the impact of the rule on sme@?gsksloann;SE%IL?Ub"Cize that perscelectronic mail address and

businesses: 8) Thi tion d t v to:
(a) The establishment ¢dss stringent compliance or reporting (8) This section does not apply to:

requirementgor small businesses. (8) Rules promulgated under227.24

(b) The establishment of less stringent schedules or deadlineéb) Rules that do notfakct small businesses directipclud

for compliance or reporting requirements for small businesseélggéggtn%?tsﬂr;tiéegrfgr f[au(;ee?aﬂitci;g?at?ngoumy or municipal admin
(c) The consolidation or simplification of compliance Oy, 1085 a. 1821995 a. 2%.9116 (55 1999 a. 92003 a. 1452005 a. 249
reportingrequirements for small businesses. 2007a. 20
(d) The establishment gierformance standards for small busi ) ) )
nesseso replace design aperational standards required in th@27.115 Review of rules affecting housing. (1) DerINI-

rule. TIONs. In this section:
(e) The exemption of small businesses from any or all require (a) “Department” means the department of commerce.
mentsof the rule. (b) “State housing strategy plan” means the plan developed

(3) Theagency shall incorporate into the proposed rule any afiders.560.9802
the methods specified under s) which it finds to be feasible,  (2) ReporTON RULES AFFECTING HOUSING. If a proposed rule
unlessdoing so would be contrary to the statutory objectivefirectly or substantially décts the development, construction,
which are the basis for the proposed rule. cost,or availability of housing in this state, the department shall

(4) In addition to the requirements unde227.17 the agency preparea report on the proposed rule befitris submitted to the
shallprovide an opportunity for small businesses to participatelgyislative council staf under s.227.15 The department may
the rule-making process, using one or mofethe following requestany information from other state agencies, |gmlern
methods: mentsor individuals or oganizations that is reasonably necessary

(a) The inclusion in the notice under227.170f a statement for the department to prepare the report. The department shall pre
that the rule may have an impact on small businesses. parethe report within 30 days after the rule is submitteth&

(b) The direct notification of any small business that iy department.
affectedby the rule. (3) FINDINGS OF THE DEPARTMENT TO BE CONTAINED IN THE

c) The conduct of public hearings concerning the impact BEPORT. (&) The report of the department shall contain inferma
the(rale on small busingsses. 9 g P £BIOI’I about the déct of the proposed rule on housing in this state,

(d) The use of special hearing procedures to retheceost or iﬂglgglllggvmgrmatlon on the ékctof the proposed rule on all of

complexity of participation in the rule-making process by smal - . .
busirl?esseys. P P gp y 1. The policies, strategies and recommendations of the state

(5) Prior to the notice required under 227.17 (1) (a)the housing strategy plan. . I . .
agencyshall notify thesecretary of commerce that it proposes to _.2: 1he cost of constructing, rehabilitating, improving or
promulgatea rule that will have an fefct on small businesses. Maintainingsingle family or multifamily dwellings.

(6) Whenan agencgyunders.227.20 (1)files with the legisla 3. The purchase prlce.of k_l_ousmg._ _
tive reference bureau a rule that is subject to this section, the 4. The cost and availability of financing to purchase or
agencyshall include with the rule a summary of the analysis préevelophousing.
paredunders.227.19 (3) (epnd a summary of the comments of 5. Housing costs, as defined irb60.9801 (3) (agnd(b).
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(b) The report shathnalyze the relative impact of thdesfts (3) An agency that receives an egeimpact report under
of the proposed rule on low- and moderate—income householsish.(2), shall consider the erggrimpact report before submitting
(4) AppLicABILITY. This section does not apply to egemcy  thenotification and report to the legislature und@23..19 (2)and

rulespromulgated under 827.24 3).
(5) RULE-MAKING AUTHORITY. The department magromuk History: 2003 a. 277

gateany rules necessary for the administration of this sectionoo7 12 petition for rules. (1) Unless the right to petitiofor
History: 1995 a. 3082003 a. 332005 a. 249 arule is restricted by statute( t()) a designatedggroug or uthless

227.116 Rulestoinclude time period. (1) Eachproposed form of procedure foa petition is otherwise prescribed by statute,

rule submitted to the legislative council under227.15 that amunicipality an association which is representative of a farm,

includesa requirement for a business to obtain a permit, as defif@BOr. business or professional group,amy S or more persons

in 5.560.41 (2) shall specify the number of business days, ealc{l2Vingan interest in a rule may petition an agerenuesting it to

latedbeginning on the day a permit application is received, withffomulgatea rule. _

which the agencill review and make a determination on a-per  (2) A petition shall state clearly and concisely:

mit application. (&) The substance or nature of the rule making requested.
(2) If any existing rule does not comply with s(l), the (b) The reason for the requestd the petitioners’ interest in

agencythat promulgated the rule shall subtditthe legislative therequested rule.

councila proposed revision of timale that will bring the rule into (¢) A reference to the agensyauthority to promulgate the

compliancewith sub.(1). The legislative council staé review requestedule.

of the proposed revision is limited to determinimgether or not  (3) within a reasonable period of time after the receipt of a

theagency has complied with this subsection. petition underthis section, an agency shall either deny the petition
(3) Subsectiongl) and(2) do not apply to a rule if the rule, orin writing or proceed with the requested rule making. If the

a law under which the rulevas promulgated, fefctive prior to  agencydenies the petition, it shall promptly notify the petitioner

Novemberl7, 1983, containa specification of a time period for of the ‘denial, including a brief statement of the reason for the

reviewand determination on a permit application. denial. If the agency proceeds with the requested rule making, it
(4) If an agency fails to review and mali@letermination on shallfollow the procedures prescribed in this subchapter

a permit application within théme period specified in a rule or History: 1985 a. 182

law, for each such failure the agency shall prepare a report and ) ) )

submitit to the department of commerce within 5 business dagd/-13 Advisory committees and informal ~ consulta -

of the lastday of the time period specified, setting forth all of thHONS. An agency may use informabnferences and consulta

following: tionsto obtain the viewpoint and advice of interested persons with
(a) The name of the person who submitted the permit appliéﬁSpeCto contemplated rule makingin agency also may appoint

tion and the business activity for which the permit is required. cOmmittee of experts, interested personsepresentatives of
b) Why the review and determination were not com Iett epublic to advise itvith respect to any contemplated rule mak

(b y the Trevie . were Ple&Hy. The committee shall have advisory powers only

within the specified time period and a specification of the rewse(ﬂistory: 1985 a. 182

time period within which the review and determination vioid
completed. 227.135 Statements of scope of proposed rules.
(c) How the agency intends to avoid such failumethe future. (1) An agency shall prepare a statement of the scope of any rule
(5) If an agency fails to review and makeletermination on thatit plans topromulgate. The statement shall include all of the
a permit application within théme period specified in a rule or following:
law, upon completion of the review and determination for that (a) A description of the objective of the rule.
application the agency shaiiotify the department of commerce. (b) A description of existing policies relevant to thée and
(6) (a) An agencys failure to review and make a determinaof newpolicies proposed to be included in the rule and an analysis
tion on a permit application within the time period specified in@f policy alternatives.
rule or law does not relieve arperson from the obligation to  (c) The statutory authority for the rule.
securea required permit nor @t in any way the agensyauthor (d) Estimates of the amount of time that state employees will
ity to interpret the requirements of or grant or deny permits. gpandio develop the rule and of other resources necessary to
(b) If a court finds that an agency failedraview and make developthe rule.
a determination on a permit application witttime time period o) A description of all of the entitighat may be #écted by
specifiedin arule or law that finding shall not constitute groundsy,o e
for declaring the agency'determination invalid. \

History: 1985 a. 182332 1993 a. 521995 a. 271997 a. 272005 a. 249 () A summary and preliminary comparisonaoly existing or
proposedederal regulation that is intended to addresstitie-
227.117 Review of rules impacting energy availability . tiesto be regulated by the rule.

(1) The public servicecommission shall prepare an emer (2) Until the individual or body with policy—making powers
impactreport on anyroposed rule if, not later than 30 days aftesverthe subject matter of a proposed rule approves a statement of
the public hearing under 227.18 the chairperson or ranking the scope of the proposed rule, a statloyee or dicial may not
minority member of a standing committee, the speaker of tperformany activity in connection with drafting the proposed rule
assemblypr the presiding €iter of the senate requests in writingexceptfor an activity necessary to prepare the statem&he
thatthe commission determine the rsl@hpact on the cost eeli-  individual or body with policy-making powers may regiprove
ability of electricity generation, transmission, or distribution or dd statement until at least 10 dafter publication of the statement
fuelsusedin generating electricityThe endgy impact report shall in the registeas required under suf3). If the individual or body
includean evaluation and relatéiddings and conclusions on thewith policy-making powers does not disapprove the statement
probableimpact of the proposedile on the cost or reliability of within 30 days after the statement is presented to the individual or
electricity generation, transmission, or distribution or of fuelbody,or by the 1th day after publication of the statement in the
usedin generating electricity register,whichever is laterthe statement is considered lie

(2) Within 30 days after the written request is submitted to ti@@proved.
public service commission, the commission shall submit a copy (3) Theagency shall send the statemenihefscope of a pro
of any enagy impact report prepared under s(ih).to the agency posedrule to the legislative reference bureau for publication in the
thatproposed the rule that resulted in the report. register. On the same day that the agency sends the statement to
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the legislative reference bureau, the agency shall send a cop®®7.138 Department of administration review of pro -

the statement to the secretary of administration. posed rules. (1) In this section:
(4) This section does not apply to egency rules. (@) “Agency” has the meaning given in227.137 (1)
Findint Adminitraive Intenin he Visconsin Admmisirate RegisteSefarbi, () "DEpartment” means the department of administration.
Wis. Law. April 2003. (c) “Economic impact report” means a report prepared under
S.227.137
227.137 Economic impact reports of proposed rules. (2) If an economidmpact report will be prepared under s.

(1) In this section, “agency” means the departments of agric27.137 (2) regarding a proposed ruléhe department shall
ture, trade, and consumer protection; commerce; natui@lviewthe proposed rule and issue a report. The agency shall not
resourcestransportation; and workforce development. submita proposed rule to the legislature for reviewler s227.19
(2) After an agency publishes a statement of the scope of23 until the agency receivescopy of the departmesit'eport and
proposedule under 227.135 and before the agency submits théhe approval of the secretary afiministration. The report shall
proposedule to the legislature for revieunder s227.19 (2)a includeall of the following findings:
municipality, an association that represents a farm, |aliost (a) That theeconomic impact report and the analysis required
ness.or professional group, or 5 or more persons that would Baders.227.137(3) are supported by related documentation con
direqtly and uniquely décted by th.e.proplosed rqle may submit gainedin the economic impact report.
petitionto th_e_depa_lrtme_nt of administration asking that the secre (b) That the agency has statutory authority to promultiate
tary of administration direct thagency to prepare an eCoNoMic, onasedule.
impactreport for the proposed rule. The agency shall prepare'an . . - .
economidmpact report before submitting the proposed rule to the (¢) That the proposed rule, including any administrative
legislature for revievander s227.19 (2)if the secretary of admin réquirementsis consstgn&wth and not duplicative of other state
istrationdirects the agency to prepahat report. The secretaryIrulesor federal regulations.
of administration may direct thegency to prepare an economic (d) That the agency has adequately documentedatieal
impact report forthe proposed rule before submitting the-prodataand analytical methodologies that the agassd in support
posedrule to the legislature for review unde287.19 (2) The Of the proposed rule arnbe related findings that support the regu
secretaryof administration shall direct the agerteyprepare an atory approach that the agency chose for the proposed rule.
economic impact report for the proposed rule before submitting (3) Beforeissuing a report under suR), the department may
the proposed rule to the legislature for review und@23.19 (2) returna proposed rule to the agency for further consideration and
if the secretary determines that all of the following apply: revisionwith a written explanation of why the proposed rule is
(a) The petition was submitted to the department of adminf&turned. If the agency headisagrees with the departmentea
tration no later than 90 days after the publication of the statem&QSfor returning the proposed rule, the agency head shall so
of the scope of the proposed rule undex23..135 (3)or no later Notify the department in writingThe secretary of administration

than 10 days after publication of the notice for a public hearirjftallapprove the proposed rule when the agency has adequately
unders.227.17 whichever is earlier addressedthe issues raised during the departnseratview ofthe

(b) The proposed rule would costefted persons $20 million rule. ) ) o ) )
or more during each of the first 5 years after thesttaplementa (4) No person is entitled to judicial review of any action taken
tion to comply with the rule, or the rule would adversefeatfin by the department under this section.
amaterial way the economg sector ofhe economyproductiv ~ History: 2003 a. 18 2005 a. 249
ity, competition, jobs, the environmeptblic health or safetypr
state,local, or tribal governments or communities.

(3) An economic impacteport shall contain information on

227.14 Preparation of proposed rules. (1) FORM AND
STYLE. In preparing a proposed rule, an agency shall adhere sub
iy . . stantiallyto the form and stylesed by the legislative reference
the effect of the proposed rule on specific businesses, businggge i the preparation of bill drafts and the form and style-spec
sectorsand the state’economy When preparing the report, thejgie j in the manual prepared by the legislative coustall and the
.%gislativereference bureau under227.15 (7) To the greatest

of commerce, and from governmentatits, associations, busi ; ; ;
o= O ' ' extentpossible, an agency shall prepare proposed rules in plain
nessesand individuals thamay be dected by the proposed rU|e'|angua%a/vhich can b% ea)s/ily und%rslt)ood.p P P

The agency mayequesinformation that is reasonably necessary (1m) EXCEPTION: PREPARATION OF CERTAIN ENVIRONMENTAL

for the preparation of an economic impact report from other SR £ SBASED ON FEDERAL REGULATIONS. (@) Notwithstandingub.
agenciesgovernmental units, associations, businesses, and i

: - . I) anagency may use the format of federal regulations published
?ggvlfr?ls_' The economic impact report shaitlude all of the fol in the code of federal regulations in preparing a proposed rule for
g . o . . publicationor distribution and in preparing a proposed rule fer fil
(a) An analysis andjuantification of the problem, including jng if the agency determines that all or part of a statéronmen
any risks to public health or the environment, thia rule is 5] regulatory program is tbe administered according to stan
intendingto address. dards,requirements or methods which are identical to standards,
(b) An analysis and quantification of the economic impact egéquirement®r methods specified fail or part of a federal envi
therule, including costs reasonably expected to be incurred by tbementalregulatory program.
state,governmental units, associations, businesses, &ecteaf (b) Notwithstanding sut{1), an agency may use the format of
individuals. federalregulations published in the code of federal regulaiions
(c) An analysis of benefits of the rule, including how the rulpreparinga proposedule for publication or distribution and in
reducesthe risks and addresses the problems that the rulepigparinga proposed rule for filing the agency determines that
intendedto address. all or part of a state environmental regulatory program is to be
(4) Theagency shaubmit the economic impact report to thé@dministeredaccording to standards, requirementsrathods
legislativecouncilstaf, to the department of administration, andvhich are similar to standards, requirememtsnethods specified

to the petitioner for all or part of a federal environmental regulatory program.
(5) This section does not apply to emgency rules promul (1s) EXCEPTION; PREPARATION OF CERTAIN RULES BASED ON
gatedunder s227.24 FEDERAL FOOD CODE. Notwithstanding sul{l), if the department
History: 2003 a. 18; 2005 a. 249 of agriculture, trade and consumer protection or the department of
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healthservices prepares a proposed rule basédeomodel food (2m) QUALITY OFAGENCY DATA AND REDUCTIONOF CROSSREF
codepublished by the federal food and drug administration, tieeences. Each agency shall, in cooperatiwith the department
proposedule may be in the format of the model food code. of administration, ensure the accuracyegrity, objectivity, and

(2) AnaLysis. (a) An agency shall prepareplain language consistencyof thedata that is used when preparing a proposed rule
ananalysis of each proposed rule, which shall be printed as-a pegfdwhen completing an analysis of the proposed rule under sub.
aceto the text of the proposedle when it is published or distrib (2). Each agency shall reduce the amount of cross-references
uted. The analysis shall include all of the following: the statutes in proposed and fimales. A person &dcted by a

1. A reference to each statute thatpheposed rule interprets, Proposedule may submit comments the agency regarding the

eachstatute that authorizes its promulgatieach related statute @ccuracyintegrity, or consistency of that data.

or related rule, and an explanation of the agenaythority to pro (3) REFERENCETO APPLICABLE FORMS. If a proposed rule
mulgatethe proposed rule under those statutes. requiresa new or revised form, an agency shall include a reference
2. A brief summary of the proposed rule. to the form in a note to the proposed rule and shall attattieto

osedule a copy of the formr a description of how a copy
be obtained. The legislative reference bureau shall insert the
rencen the code as a note to the rule.
- L N ... (4) FiscaL EsTIMATES. (a) An agency shall prepare a fiscal
an4énAd (ﬁ/ﬂ;nnpssr:;gn with similar rules in lllinois, lowa, Miehi estimatefor each proposed rule before it is submitted tdebis
gan, 'f he f ld q Wtical hed IIative council staffunder s227.15
>. A summary of the factual data and analytical methedolo (b) The fiscal estimate shall include the major assumptions

p'sedin its preparation and a reliable estimate of the fiscal impact
of the proposed rule, including:

6. Any analysis and supporting documentation  ttit dist1. The anticipated &fct on countycity, village, town, school

agencyusedin support of the agensytletermination of the ruke’ bilitir écst,atlﬁghrrgsgl]ﬁgléege district and sewerage district fiscal lia
effect on small businesses unde27.114or that was used when '

theagency prepared an economic impact report un@7s137 2. A projection ofthe anticipated state fiscafet during the
A). currentbiennium and a projection of the net annualized fiscal

7. The electronic mail address and telephone number of Impacton state funds.

agencycontact person for the proposed rule. 3. For rules that the agency determines may have a significant
8. The place where comments on the propastdshould be fiscal effect on the private sectdhe anticipated costs that will be

submittedand the deadline for submitting those comments, if tﬁlgcurredby the private sgctor n ?Omp'Y'“g with the rule.
deadlineis known at the time the proposed rule is submitted to the (¢) If @ proposed rule interpreting or implementing a statute has
legislativecouncil staf under s227.15 no independent fiscal f&fct, the fiscal estimate prepared under

(b) If the proposed rule is preparedtire format authorized this subsection shall be based on the fisdlotfof the statute.

undersub.(1m), the analysis shall include a reference to the fed (d) If a proposed rule is revised so that its fisdaltfis signift
eralregulation upon which it is based. If the proposed rule is pl‘@r!“y changed prior tots issuance, an agency shall prepare a
paredin the format authorized under s¢bm) but difers from the  revisedfiscal estimate before promulgating the rule. The agency
federalregulation as permitted under s@bm) (b), the analysis shallgive notice of a revised fiscal estimate in the same manner
shall specify each portion of the proposed rule thééxiffrom the thatnotice of the original estimate is given.

federalregulation upon which it is based. (4m) NOTICE OF SUBMITTAL TO LEGISLATIVE COUNCIL STAFF.

(29) REVIEW BY THE SMALL BUSINESS REGULATORY ReviEw ~Onthe same day that an agency submits a proposed rule to-the leg
BOARD. On the same day that an agency submits to the legislaf&/gtive council staff under s227.15 the agency shall prepare a
council staf under s227.15a proposed rule that may have a sig/'itten notice of the agency'submittal to the legislative council
nificant economic impact osmall businesses, the agency shafitaff. The notice shall include a statement of the daterhich the
submitthe proposed rule, the analysis required under(8ytand Proposeddule has been submitted to the legislative councif staf
a description of itactions taken to comply with227.114 (2)and for review of the subject matter of the proposed rule ahd
(3) to the small business regulatory reviesard. The board may Whethera public hearing on the proposed riderequired, and
usecost-benefit analysis to determine the fisctatfof the rule Shallidentify the oganizational unit within the agency thapis-
on small businesses and shaditermine whether the agency hagarily responsible for the promulgation of the rule. The notice
complied with subs.(2) and (2m) and s.227.14 (2) and (3). shallbe approvedy the individual or body with policy-making
Exceptas provided in sub&lm) and(1s), each proposed rule shallPowersover the subject matter of the proposed rule. The agency
include provisions detailing how the rule will be enforced. If théhallsend the notice to the legislative reference bureau for-publi
boarddetermines thahe rule does not include an enforcemerfiationin the register On the same day that the agency sends the
provisionor that the agency failed to comply with s(@).or(2m)  noticeto the legislative reference bureau, the agency shall send a
ors.227.114 (2)or (3), the board shall notify thegency of that Copy of the notice to the secretary of administration.
determinationand ask the agency to comply with any of those (5) COPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency
requirements. In addition, the board may submit suggestedponrequest, shall make available to the public at no cost a copy
changesn the proposed rule to the ageniogluding proposals to of any proposed rule, includirtge analysis, fiscal estimate and
reducethe use of cross-references in the ruléie board shall anyrelated form.
senda report of those suggestions and of any notice of failure to(6) WITHDRAWAL OF A RULE. (&) Notwithstanding £27.01
includeenforcement provisions & comply with sub(2) or(2m)  (10), in this subsection, “proposed rule” means all of the agency’
ors.227.114 (2)or(3) to the legislative council sfaf The notifi  proposalto promulgate a rule.

cationto the agency may include a request thaafency do any  (b) An agency may withdraw a proposed rule at any time prior

3. A summary of and preliminary comparison with any exisP'oP
ing or proposed federal regulation that is intended to addressl?gn
activities to be regulated by the proposed rule. rete

any related findings suppothe regulatory approach chosen fo
the proposed rule.

of the following: to filing under s227.20by notifying the presiding &iEer of each
(a) Verify that the proposed rule does not conflict with, evehouseof the legislature and the legislative council fstif its
lap, or duplicate other rules or federal regulations. intentionnot to promulgate the proposed rule.

(b) Require the inclusion of fee information and $ebedules (c) A proposed rule shall be considered withdrawn on Decem
in the analysis under suf®), including why fees are necessarnber 31 of the 4th year after the year in which it is submitted to the
andfor what purpose the fees will be used. legislativecouncil stafunder s227.15 (1) unless it has been filed
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with the legislative referendaureau under 27.20 (1)or with- (f) Review proposed rules for clatitgrammar punctuation
drawnby the agency before that date. No action by a legislatisaduse of plain language.
committeeor by either house of the legislature unde27.19  (g) Reviewproposed rules to determine potential conflicts and
delaysthe date of withdrawal of a proposed rule under this-patg makecomparisons with related federal statutes and regulations.
graph. o (h) Review proposed rules for compliance with the require
mulgataconly by commencinghe rule-making procedure oS0 S:227.116

romulgate i - ; ; PR ;

ggainw?th the pr)épz;lration, under227.135 of astategmgnt of the ?’3),) S;{;i?gmgggdcmﬁglge;ﬂf?en;f;ﬁrls,g rggﬁf CS” staf

scopeof the proposed rule that the agency plans to promulgat . : ; : .
History: 1985 a, 1821987 a. 22253 1993 a. 3991995 a. 10519992, 2003 Shallwork with and assist the appropriate committees of the legis

a.118, 145 2005 a. 2492007 a. 2Gss.2997deto 2997f; 9121 (6) (a) lature during the rule-making process. The legislative council
The 2003 Jobs Creation Act: Changingsaonsins Regulatory Climate. Fass staff mayinclude in its report recommendations concerning pro
bender& Kent. Ws. Law Sept. 2004. posedrules which the agency shall submit with the notice required

227.15 Legislative council staff. (1) SusmITTAL ToLeGls-  UNders.227.19 (2)
LATIVE COUNCIL STAFF. Prior to a public hearing on a proposed rule (4) NOTICE OF CHANGESIN RULE-MAKING AUTHORITY. When
or, if no public hearing is required, prior to notice undex2y.19 ~ €verthe rule-making authority of an agencelaninated or sig
an agency shall submit the proposele to the legislative council Nificantly changed by the repeal, amendment or creation of-a stat
stafffor review The proposed rule shall be in the form requiredte, by the interpretive decision of a court of competent
unders.227.14 (1) and shall include the material required unddkrisdiction or for any othereason, the legislative council staf
s.227.14 (2)to (4). An agency may not hold a public hearing ohall notify the joint committee for review of administrative rules
a proposed rule or give notice under287.19until after it has andthe appropriate committees of edwuse of the legislature as
receivedawritten report of the legislative council stagview of ~determinecby the presiding diter of each house. Th&ibsee
the proposed rule or until after the initial review period of 280N applies whether or not the rules of the agencyumaer
working days under sul§2) (intro.) whichever comes first. An reviewby the legislative council sfadt the time of the change
agencymay give notice of aublic hearing prior to receipt of the "ulé-makingauthority o _ _
legislativecouncil staffreport. This subsection does not apply to (5) ANNUAL REPORT. The legislative council steghall submit
rulespromulgated under 827.24 an annual report to the chief clerk of each house of the legislature,
(1m) INTERNET ACCESSTO PROPOSEDRULE. The legislative for distribution to the legislaturender s13.172 (2) and to the
council staf shall create and maintain an Intemet site ithltides  90Vernorsummarizing any action takemd making recommen
acopy ofor link to each proposed rule received under gijin  dationsto streamline the rule-making procesl eliminate obso
aformat that allowsearching using keywords. Each agency shdfite: duplicative and conflicting rules. _ _
providethe legislative council stafvith the proposed rules and = (6) PuBLIiC LiaisoN. The legislative council staghall assist
otherinformation needed to complyith this subsection in the the public in resolving problems related to rules. “Bissistance
formatrequired by the legislative counstaf. The Internet site Shallinclude but is nolimited to providing information, identify
shallidentify or provide a link to a site that identifies proposetld agencypersonnel who may be contacted in relation to rule-
rulesaffecting small businesses, as defined 225.114 (1) The Makingfunctions, describing the location where a copyg rule,
Internetsite shall also include or provide a link to all of the folProposedtule or form isavailable and encouraging and assisting

lowing: participationin the rule—making process.
(@) The electronic mail address and telephoumber of an  (7) RULESPROCEDURESVANUAL. Thelegislative council stéf
agencycontact person for each proposed rule. andthe legislative reference bureau shall preparaaual to pro
(b) The material required under227.14 (2)(3), and(4). vide agencies with information on drafting, promulgation anel leg

. T . islative review of rules.

(c) Any report submitted to the legislatizeuncil stafunder i1 1985 a. 1821987 a. 1861989 a. 312001 a. 1042003 a. 1452005 a.
s.227.14 (29) 249 2007 a. 20

(d) The written report of the legislative council stafview of
the proposed rule preparethder sub(2) and any agency com 227.16 When hearings required. (1) Except as provided
mentsregarding that report. undersub.(2), a_II rule making by an agency shall be preceded by

(e) Thetime, date, and place of any public hearing Speciﬁézptlceand publ_lc hearing as prowd_ed in 227.17and2_27.18
in the notice in s227.17as soon as thabtice is submitted to the ~ (2) Subsectior{l) does notpply if any of the following con
legislativereference bureau under227.17 (1) (a) ditions exist:

(f) The place where comments on the proposed rule should béb) The proposed rule brings an existing rule into conformity
submittedand the deadline for submitting those comments. ~ With a statute that has been changeeracted or with a control

(2) ROLEOFLEGISLATIVE COUNCIL STAFF. The legislative coun ling judicial decision. o
cil staf shall, within 20working days following receipt of a pro  (€) The proposed rule is promulgated unde2s..24 in which
posedrule, review the proposed rule in accordance with this sugasethe agency shall hold a hearing undet2.24 (4)
section. With the consent of the director of the legislative council (d) The proposed rule is being promulgated at the direofion
staff, the review period may be extended for an additional 2Re joint committee for review of administrative rules under s.
working days. The legislative council stahall act as @lear 227.26(2) (b).

inghousefor rule drafting and cooperate with the agency and the (e) The proposed rule and tfiscal estimate required under s.

legislativereference bureau to: 227.14(4) are published in the notice section of the register with
(a) Review the statutory authority under which the ageneystatement that the proposed rule Wil promulgated without
intendsto promulgate the proposed rule. public hearing unless a petition is received by the agency within
(b) Ensure that the promulgation procedures required by tB@days after publication of the notice, sigrmgdany of the follow
chapter are followed. ing:
(c) Review proposed rules for foristyle and placementinthe 1. Twenty—five natural persons who will befexdted by the
code. proposedule.
(d) Review proposed rules to avoid conflict withdoiplication 2. A municipality that will be d&cted bythe proposed rule.
of existing rules. 3. An association which is representative of a farm, labor
(e) Review proposed rules for adequate references to relabeginessor professional group that will befefted by the pro
statutesrules and forms. posedrule.
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(3) If the agency receives a petition under ¢8p(e) it may thatallows a person to review the rule and make commegtsd
not proceed with the proposedle until after it has given notice ing the rule.
and held a public hearing under 827.17and227.18 (4) An agency may modify a proposed rule prior to a hearing
(4) Theexemptions in sulf2) do not apply if another statute without providing additional notice under this section if the modi
specificallyrequires the agendy hold a hearing prior to promul fication is germane to the subject matter of the proposed mile.
gatingthe proposed rule under consideration. this subsection, an ageneyproposal to delete part of a proposed
(5) If a hearing is not required becausamfexemption under rule for which noticewas given under sulfl) shall be treated as
sub.(2), the agency may hold a hearing on the proposed rule und@ermane modification of the proposed rule.
$s.227.17and227.18 (5) Failureof any person to receive notice of a hearing on pro
(6) Forthe purpose o$oliciting public comment, an agencyPosedrule makingis not grounds for invalidating the resulting
may hold a hearing on the general subject matter of possiblergle if notice ofthe hearing was published as provided in &lp.
anticipatedrules before preparing a proposed rule in draft forrf@):
A hearing held under this subsection does not satisfiethere 205*15550’23/5912%%571 1801985 a. 333,253 1987 a. 2531995 a. 1062003 a. 145
mentof SUb'(l) with respect to the promUIgatlon ofa SpECIfIC—prO Changesn a proposed rule after notice was publistieinot so alter the scope of
posedrule. the proposed rule as to require a second hearing. Brown CaubiSS,103 Ws.
History: 1985 a. 1821995 a. 106 2d 37,307 N.wad 247(1981).

227.17 Notice of hearing. (1) If a hearing is required, the 227.18 Conduct of hearings. (1) An agency shall hold a
agencyshall: public hearing at the date, time and place designated imotiee

(a) Send written noticef the hearing to the legislative refer Of hearing. The person conducting the hearing shall:
encebureau for publication in the register and, if required, publish () Explain the purpose of titeearing and describe how testi
thenotice in a local newspaper mony will be received.

(b) Send written notice of the hearing to each member of the(b) At the beginning othe hearing, present a summary of the
legislaturewho has filed a written request for notice with the legigactualinformation on which the proposed rule is based, including
lative reference bureau. Upon request, the legislative referer@d® information obtained from aadvisory committee, informal
bureaushall furnishan agency with the name and address of eagnferenceor consultation.
legislatorwho has requested notice. (c) Afford each interested person or a representative the-oppor

(bm) Send written notice of the hearingttee secretary of tunity to present facts, opinions ogaments in writing, whether
administrationon the same day that the notice is sent to the legist not there is an opportunity to present them orally

tive reference bureau under p@). (d) Keep arecordf the hearing in a manner the agency censid
(c) Take any action it considers necessary to provide noticefidesirable and feasible. _
otherinterested persons. (2) The person conducting the hearing may:

(2) The notice under sul{1) shall be given at least 10 days (&) Limit oral presentations if the hearing would be unduly
prior to the date set for a hearing. Notice through the registetgggthenedy repetitious testimony
consideredo have been given dhe efective date of the issue of  (b) Question or allow others present to question the persons
theregister in which the notice first appears,ibapplicable, on appearing.
the date prescribed under227.22 (4) (c) Administer an oath or fifmation to any person appearing.

~(2m) Thenotice under sulf1) shall be approved by the indi  (d) Continue or postpone the heartoga specified date, time

vidual or body with policy-making powers over the subject matt@id place.
of the proposed rule. _ (3) (a) Ifthe agency dicer or a quorum of thboard or com

(3) The notice under sulpl) shall include: mission responsible for promulgating the proposed rule is not

(a) A statement of the date, time and place of the hearing.presentat the hearing, the procedures in this subsection .apply

(b) Either the text of the proposed rule in the form specified in (b) At the beginning of the hearing, the person conducting it
s.227.14 (1) or an informative summary of thefeft of the pre  shallinform those present that any person who presents testimony
posedrule. If theagency chooses to publish an informative sunat the hearing may present his or hgyuanent to the agencyfof
mary rather than the full text of a proposed rule, the notice shaétr,board or commission prior to promulgatiohthe proposed
include a description of how a copy of the text may be obtainade if the request to do so is made in writing at the hearing.
from the agency at no ctue. (c) If required bythe agency dicer, board or commission, an

(c) A reference to the statutory authority under which tr@rgumenthall be presented to the agency in writing. If ogiar
agencyproposes to promulgate the proposed ruletarahy stat mentsare permitted, the agencyfioér, board or commission may

utewhich the proposed rule interprets. impose reasonableimitations on the length and number of
(d) An analysis of the proposed rule as required un@@7s14 appearance® conserve time and preclude undue repetition.
(). (d) If arecord of the hearing has been madgjmentsbefore

(e) The fiscal estimate required unde227.14 (4)or a sum the agencyofficer, board or commission shall be limited to the
mary of the fiscal estimate andd@scription of how a copy of the récordof the hearing. _ _ _
full fiscal estimate may be obtained from the agency at ngehar (4) The procedures required Hyis section do not supersede
(f) If the proposed rule will have arfestt on smalbusinesses, proceduresequiredby any statute relating to a specific agency or
asdefined under 227.114 (1) aninitial regulatory flexibility © the rule or class of rules under consideration.
analysis,which shall contain a description of the types of small """ &
businessethat will be afected by the rule, a brief description of. ol : ; .
the proposed reporting, bookkeeping ‘and_other procedufi’ g e et oosenoL Ak poweRs (8) ATTGE IV
[equwg]gforofceomglr;arrcek_\lllwth the rule a}nd a deslg:rlptlon (t)r]: tth f the constitutiorof this state vests in the legislature the power
yﬁ)es professional skills necessary for compliance with thg ya1e Jaws, and thereby éstablish agencies and to designate
rule. N _ agencyfunctions, budgets and purposdsticle V of the constitel
(9) Any additional matter required by statute. tion of this state chaes the executive with the responsibility to
(i) The electronic mail address and telephone number of #agediteall measures which may be resolved upon by the legisla
smallbusiness regulatory coordinator and a link to an Intesitest ture.
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(b) The legislature recognizes the need féicieht adminis reasongfor rejecting any alternatives suggested by small-busi
tration of public policy In creating agencies and designating theiresses.
functionsand purposeshe legislature may delegate rule-making 3. The nature of any reports and the estimated cost of their
authorityto these agencies facilitate administration of legisla preparatiorby small businesses that must comply with the rule.
tive policy. The delegation of rule-making authority is intended 4 Thenature and estimated cost of other measures and-invest
to eliminate the necessity of establishing evadministrative mentsthat will be required afmall businesses in complying with
aspecibof general public policy by legislation. In so doih@w  theryle.
ever,the Ieg!slature reserves to |tself.. . 5. Theadditional cost, if anyto the agency of administering
1. Theright to retract any delegatiofirule-making auther oy enforcing a rule which includemy of the methods specified
ity. . . . unders.227.114 (2)

_2. Theright to establish any aspect of general policy by-legis 6. The impact on public health, safety and welfare, if any
lation, notwithstanding any delegatiarf rule-making authority - causedby including in the rule angf the methods specified under

3. The right and responsibility to designate the method fer227.114 (2)

rule promulgation, review and modification. (f) If an enegy impact report regarding the proposed rule was

4. The right to delay or suspend the implementation of asybmittedwith the report required under siiB), an explanation
rule or proposed rule while under review by the legislature. of the changes, if anyhat were made in the proposed rule in

(2) NOTIFICATION OF LEGISLATURE. An agency shall submit a responseo that report.
noticeto the chief clerk of each house of the legislature when a(g) The report of the department of commerce, as reqhired
proposedule is in final draft form. The notice shall be submitted.227.115 if a proposed rule directly @ubstantially décts the
in triplicate and shall be accompanied by a report in the form spdevelopmentconstruction, cost, or availability of housing in this
ified under sub(3). A noticereceived under this subsection orstate.
or after September 1 of an even—numbered year shall be €onsid(h) A response to any report prepared by the small business
_eredreceived on th_e _first day of the next regular sessﬁdime_ leg regulatoryreview board under 827.14 (2g)
islature. The presiding dicer of each house of the legislature (3m) AnaLysisNoTREQUIRED. The final regulatorfiexibility
shall, within 10 working days following the day on which theapalysisspecified under suld) (e)is not required for any rule if
noticeand report are received, direct the appropriate chief clafie agencyafter complying with £227.114 (1)to (5), determines

to refer them to one standing committee. The agency shall subjitthe rule will not have a significant economic impact cula
to the legislative reference bureau for publication inrégster stantialnumber of small businesses.

a statement that a proposede has been submitted to the chief (4y commTree review. (a) Notice of referral. Upon receipt
clerk of each house of the legislature. Each chief clerk shall enggmotice that a proposed rule has been referred to a committee

asimilar statement in the journal of his or her house. undersub.(2), the chairpersonr chairpersons of the committee
(3) Form oFREPORT. The report required under sf) shall ~ shall notify in writing, each committee member of the referral.
bein writing and shall include the proposed rule in the fepeci (am) Committee meeting. A committee may be convened

fiedin s.227.14 (1) the materiaspecified in s227.14 (2%o (4),  yponthe call of its chairperson or cochairpersons to reviproa
a copy of any economic impact report prepared by the agergysedrule. A committee may meet separately or jointly with the
unders.227.137 a copy of any report prepared by the departmegnercommittee to which the notice and report were referfed.
of administration under £27.138 acopy of any engly impact committeemay hold a public hearing to review a proposed rule.
report received from the public service commission under s. (b) Committee review period. 1. Except as provided under
227.117(2), and a copy of any recommendations of the legislativghy's "the committee review period for each committee extends
council staf. The report shall also_lr?clude all of_ the following: ¢, 30 days after referral under sg®). If the chairperson or the
(a) A detailed statement explaining the basis and purposecgthairpersonsf a committee take either of the following actions
the proposed rule, including how the proposed rule advances relgthin the 30-day period, the committee review period for that
vantstatutory goals or purposes. committeeis continued for 30 days from the date on which the first
(b) A summary of public comments to the proposed rule aB@-dayreview period would have expired:
the agency response to those comments, and an explanation of a, Request in writing that the agency meet with the committee
any modification made in the proposed rule as a result of pubfigreview the proposed rule.
commentsor testimony received at a public hearing. b. Publish or post notice that the committee will hold a meet
(c) A list of the persons who appeared or registered for ipig or hearing to review the proposed rule and immediately send
againstthe proposed rule at a public hearing. acopy of the notice to the agency
(cm) Any changes to the analysis prepared und&2’&14 (2) 2. If a committee, by a majority vote of a quorofithe com
or the fiscal estimate prepared unde27.14 (4) mittee, requestsodificationsin a proposed rule, and the agency
(d) A response to the legislative council St@&commenda in writing, agrees to consider making modifications, the review
tionsunder s227.15indicating: periodfor both committees is extended either to the 10th working

1. Acceptance of the recommendations in whole or in parfay following receipt by the committees of the modified proposed
2. Rejection of the recommendations in whole or in part rule or a written statement to tlktemmittee that the agency will

e L . notmake modifications or to the expiration of the review period

3. The specific reason for rejecting any recommendation., njersund.1., whichever is later There is no limitither on the

(e) Except as providednder sub(3m), for all proposed rules nymberof modification agreements that may be entered into or on
thatwill have an efect on smalbusinesses, as defined under ghetime within which modifications may be made.
227.114(1), a final regulatory flexibility analysis, which shall 51, i 5 committeaequests in writing that the public service
containas muchinformation about the following as the agency.,mmissjondetermine the rule’impact on the cost or reliability
can feasibly obtain and analyze with its existing Btahd of electricity generation, transmissiar, distribution or of fuels
resources. _ _ y _ ~ usedin generating electricifythe commission shall prepare an

1. The agency reason for including o'r_falllng to include inenergyimpact report in the manner provided undé&25.117 (1)
the proposed rulanyof the methods specified unde227.114  The commission shall submit a copy of the reporthe committee
(2) for reducing its impact on small businesses. andto the agency that proposed the rule within 30 days after the

2. A summary of issues raised by small businesses during métten request is submitted to the commission. The review period
hearingson the proposed rule, any changes in the proposed rideboth committees isxtended to the 10th working day follow
as a result of alternatives suggested by small businesses andnthesceipt by the committees of the report, to the expiration of the
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review period under subd.., or to the expiration of the review 5. A change in circumstancesce enactment of the earliest
periodunder subd2., whichever is later law upon which the proposed rule is based.

3. An agency mayon its own initiative submit a germane 6. Arbitrariness and capriciousness, or imposition of an
modificationto a proposedule to a committee during its reviewunduehardship.

period. If a germane modification is submitted within the final 10 (e) part of a proposed rule. An agency may promulgate any
daysof a committee review period, the review period for bo,trBart of a proposed rule which is not objected to by a committee.
committeess extended for 10 working days. If a germane modifi (5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES.
cationis submitted to a committee after the committee in the othep "referra). If a committee objects to a proposed rule, the-com
househas concluded its jurisdiction over the proposed rule, oo shall report the proposed rule and the objection to the chief
Jur|SQ|ctlon of the co.mmltte.e.o'f the other house is revived for erk of the appropriate house within 5 working days aftaking
WOI’tkl?g days. Indthlsl SungVISIOI’], al_f;tagerx:p‘ropc;]sellll kt)o ctieleie he objection. The chief clerk shadiferthe proposed rule and the
partol a proposed ru'e under committee review shall be reategg, -jon 1 the joint committee for review of administrative rules
age;man: modification of the p;ﬁposed ru_if. . iod within 5 working days after receiving the committee report.

m. An agency mayduring the committee review period, (b) Joint committee review period. 1. The review period for

reconsideiits action by recalling the proposed rule from the chigef ‘"~ . ; S ;
clerk of each house of the legislaturiéthe agency decides to con zl[loeéomt Ccf)tmmlttee for r%we\l/v of zdfgl_ﬂlstt_ratlve rulis exéetnd_? f(_)l_rh
tinue the rule-making process with regaodthe proposed rule, it 2- 2ays altera ?ropos_e rufe ?jn ' objection arle re ﬁrrlf oI q e
shall resubmit theproposed rule, either in its recalled form or wit2!nt committee for review of administrative rules shall meet an
one or more germanenodifications, to the chief clerk in eacht@kéaction in executive session during that period, exceptfthat
houseof the legislature as provided in @) and thecommittee 1€ cochairpersons take either of the following actions within the
review period under subd.. shall begin again. 30-dayperiod, the joint committee review period is con_tlnued for

; . 30 days from the date on which the first 30—-day review period

4. An agency maynodify a proposed rule following the cem would have expired:
mitteereviewperiod if the modification is germane to the subject L . .
matterof the proposed rule. If a germane modification is made, & Requestin writing that the agency meet with the joint-com
the agency shall recall theroposed rule from the chief clerk ofMmitteefor review of administrative rules to review the proposed
eachhouse of the legislature. The proposed miith the germane U'e.
modification,shall be resubmitted to the presidinfjagr in each b. Publish or post notice that the joint committeerfariew
houseof the legislature as provided in s(i®) and thecommittee of administrative rules will hold a meeting or hearing to rewtesv
review period shall begin agairf-ollowing the committee review proposedule and immediately send a copf/the notice to the
period,an agency may nohake any modification that is not ger agency.
maneto the subjecmatter of the proposed rule. In this subdivi 2. If the joint committee for review afdministrative rules, by
sion,an agency proposal to delete part of a proposed rule undgimajority vote of a quorum of the committee, requests modifi
committeereview shall be treated as a germane modificaifon cations in a proposed ruland the agencyn writing, agrees to
the proposed rule. considermaking modifications, the review period for the joint
5. If a committeeén one house votes to object to a proposesbmmitteeis extended either to the 10thorking day following

rule under par(d), the chairperson or cochairpersons ofdber  receiptby the joint committeef the modified proposed rule or a
mitteeshall immediately notify the chairperson or cochairpersomngitten statemento the joint committee that the agency will not
of the committee to which the proposed rule was referréfdein makemodifications or to the expiration of the review period under
otherhouse. Upon receipt of the notitiee review period for the subd.1., whichever is laterThere is no limit either on the number
committeein the other house immediately ceaaed no further of modification agreementhat may be entered into or on the time
actionon the proposed rut@ay be taken under this paragraph, butithin which modifications may be made.
the committee may proceed under @) to object to the pro 3. If both committees object to a proposed rule, each objection
posedrule. hasa separate review period beginning on the date of its receipt.

6. If a committee has not concluded its jurisdiction over apro 4 |t the jointcommittee for review of administrative rules has
posedrule before the day specified undei8.02 (1)for the next 4t concluded its jurisdiction over a proposed rule beforaldtye
legislatureto convene, that jurisdiction immediately ceases an@pecifiedunder $13.02 (L)for the next legislature to convene, that

within 10 \t/é(:rking d;‘yﬁ aftfer tt?]at date, th% ?{::Ldm@ﬂf of t_het jurisdictionimmediately ceases andithin 10 working days after
atppr((j)_prla ou_stte shallre er_d g prOngJnSbe 5 The approp_rtlta € thatdate, the presiding fifer of the appropriate house shall refer
standingcommitiée as provided un (2). € commitlee y,q proposed rule to the joint committee for review of admin

review period that was interrupted by the loss of jurisdiction und%trativerules. The committee review peritiat was interrupted

this subdivision continues for theommittee to which the pro P : s :
; : s o by the loss of jurisdiction under this subdivision continues for the
posedrule is referred under thimibdivision beginning on the date'oint committee for review of administrative rules to which the

of referral under this subdivision. proposedule is referred undehis subdivision beginning on the

(c) Agency not to promulgate rule during committee _review. dateof referral under this subdivision.
An agency may not promulgate a proposed rule during the com (¢) Agency not to promulgate rule during joint committee

mittee review period unless botommittees waive jurisdiction A i laat d rule to which
overthe proposed rule prior to the expiration of the review periof/ &V AN agéncy may not promuigate a proposed rule to whic
A committee may waive its jurisdiction by adopting, byaority acommittee has objected unless the joint committee for resfiew

voteof a quorum of the committee, a motion waiving the commigdministrativerules, under pagd), nonconcurs in thaction of the
tee'sjurisdiction. committee,or until a bill introduced under pafe) fails to be

(d) Committee action. A committee, by a majority vote af enacted.An agency may promulgate apgrt of a proposed rule

quorumof the committee during the review period under (iy to which no objection has been made.

may object to a proposed rule for one or more of the following rea_(d) Joint committeeaction. The joint committee for review of
sons. administrativerules may nonconcur in a committeebjection to

1. An absence of statutory authority aproposed rule by \_/o_ting to nonconcur dqring the re_vi_ew pgriod
. . underpat (b). If the joint committee for review of administrative

2. An emegency relating to public health, safety or welfare,jesobjects to a proposed rule, an agency may not promigate

3. Afailure to comply with legislative intent. proposedrule until a bill introduced under pge) fails to be

4. A conflict with state law enacted. Thejoint committee for review of administrative rules
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may object toa proposed rule only for one or more of the reasons (7) NonaPPLICATION. This section does not apply to rules-pro
specifiedunder sub(4) (d). mulgatedunder s227.24

(e) Billsto prevent promulgation. When the joincommittee , SIS0, 1985 2 1871987 & 2531987 2 405,256 1989 a. 1752001 2. 87
for I’EVIQV\{ of administrative rules ObJeCt$ to_a proposed rule i Rule—mekingijrocedure is discussed. idtbnsin Stated@lephone Association. v
shall, within 30 daysof the date of the objection, meet and takesc,105 Wis. 2d 601314 N.w2d 873(Ct. App. 1981).
executiveaction regarding the introduction, in each house of the . ) .
legislature of a bill to support the objection. The joint committe@27.20  Filing of rules. (1) An agency shall file @ertified
shall introduce the bills within ®orking days after taking execu copy of each rule itoromulgates with the legislative reference
tive action in favor of introduction of the bills unless the bills-carPureau. No rule is valid until the certified copy has been filed. A
not be introduced during this time period under the joint rules 6¢rtified copy shall betyped or duplicated on 8 1/2 byt inch
the legislature. paper,leaving suficient room for a stamp at the top of the first
(f) Timely introduction of bills; effect. If both bills required page. Forms that are filed need not compligh the specifications
underpat (e) are defeated, or fail to be enacted in any athes  ©f thiS subsection.
objectedto. If either bill becomes lavthe agency may not pro thetime of filing on each certified copy filed under s(. The
mulgatethe proposed ruléhat was objected to unless a subsdureaushall keep dile of all certified copies filed under sufd).
quentlaw specifically authorizes its promulgatiorThis para (3) Filing a certified copy of a rule with the legislative refer
graphapplies to bills introduced on or after they specified under ence bureau creates a presumption of all of the following:
s.13.02 (1)for the legislature to convene and before February 1 (a) That the rule was duly promulgated by the agency
of an even-numbered year (b) That the rule was filed and made available for public
(g) If the bills required under pde) are introduced on @&fter inspectionon the date and time endorsed on it.
Februaryl of an even—-numbered year and before the next regularc) That all of the rule—-making procedures required by this
sessiorof the legislature commences, as provided unde3.82  chapternwere complied with.

(2), or if the bills cannot be introduced during this time period (d) That the text of the certified copy of the rule is the text as

underthe joint rules of the legislature, the joint committee f%romulgatecby the agency

review of administrative ruleshall introduce the bills on the first" pisiory: 1985 a. 1821993 a. 2142005 a. 2492007 a. 20

day of the next regular session of tlegislature, unless either Cross-reference: See s902.03for provision for judicial notice of administrative

houseadversely disposes of either bill. If the joint commifte rules.

ey o o e osed Moo e i 82721 Publication o nies; incorporaton by refer -
ence. (1) All rules thatagencies are directed by this chapter to

pertainexcept as provided in péfi). If either house adversdljs . P h -
posesof either bill, the agencmay promulgate the proposed ruleflle with the legislative reference bureau shall be published in the

; : u : todeand register as required undeB85.93
thatwas objected to. Ithis paragraph, “adversely disposes of . . .
meansthat one house has voted in one of the following ways: esé?ryéi?oggg‘gr?z g;?]‘gserﬂg;ﬁ? %Hilc(:%)ngsbgrlttooafvtﬂgttlgmg?/
1. To indefinitely postpone the bill. ;

general,adopt standards established by technical societies and

2. To nonconcur in the bill. organizationsof recognized national standing by incorporating

3. Against ordering the bill engrossed. the standards in its rules by reference to the specific issue or issues
4. Against ordering the bill to a 3rd reading. of the publication in which they appearithout reproducinghe

5. Against passage. standardsn full.

(b) The attorney general shall conseninimrporation by ref
erence only in a rule of limited public interest and in a case where

. (6) PROMIU'-GAT'.(;N PR%VI'IENT'ONPRdOgEDURE' (@) 'I;_rrelhegl_sl_at theincorporated standards are readily available in published form
ure may not consider a bill required by s(). (e)until the join .or areavailable on optical disk or in another electronic format.

committeefor review of administrative rules has submitted aWwritz, oo containing an incorporation by reference shall state how
tenreport on the bill. The report shall be printed as an appen

t h bill and shall Lain- tiie material incorporated may be obtained and, except as provided
0 each bill and shall contain: _ in 5.601.41 (3) (b)that the standards are file at the ofices of
1. An explanation of théssue involving the proposed rulethe agency and the legislative reference bureau.
objectedto and the factual situation out of which the issue arose. (3)" A rule promulgated jointly by 2 or more agencies need not
2. Arguments presented for and against the proposed ruléapublished in more than one place in the code.
the executive session held under €8b.(b). (4) Agencymaterials that are exempt from the requirements
3. A statement of the action takby the joint committee for of this chapter under 227.01 (13)may be published, either ver
review of administrative rules regarding the proposed rule.  batimor in summary form, if the promulgating agency and the leg
4. A statement and analysis of the grounds upon which tiséative reference bureau determine that the public intevestd

joint committeefor review of administrative rules relies forbeserved by publication.
objectingto the proposed rule. History: 1985 a. 1821987 a. 4032001 a. 652005a. 2492007 a. 2096, 180

(b) Upon introduction of the bills under syb), the presiding 227 22  Effective date of rules. (1) In this section, “date of
officer of each house of théegislature shall refer the bill ,plication” means the first date on which an issue of the register
introducedin that house to the appropriate committee, to the cd majled to any person entitled undeB5.84to receive it.
endarscheduling committee or directly the calendar If the (2) A rule isefiective on the first day of the month commenc

committeeto which a billis referred makes no report within 30; rth f bublication unl ne of the follovaiocurs:

daysafter referral, the bill shall be considered reported Withountg(:;te.r:]eeggte tc; pl:]t(;ecra\t,vc;“ct:] tﬁ?&;; tr:mo|0a\?ggj sé

recommendationNo later than 40 days after referral, or as soon_\ ; ute unc promuig pr
ribesa different efective date for the rule.

thereafteras is possible if the legislature is not in a floorperiod &F . ) . .
daysafter referral, the bills shall be placed the calendar of each _(b) A later date is prescribed by the agency in a statement filed
houseof the legislature according to its rule governingpfaee ~ With the rule. ) _ ) _
mentof proposals on the calenda bill introduced under this  (¢) The ruleis promulgated under 827.24 in which case it
sectionwhich is received in the 2nd house shall be referredgecomesffective at the time prescribed in that section.
reportedand placed on the calendar in the same manner as an orig[d) The date of publication of the issue of the register in which
inal bill introduced under this section. therule is printed occurs after the date designated umér%

6. Against concurrence.
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(3) for publication of the registein which case the rule becomeshe legislature not later than 10 days after the date on vthch
effectiveas provided in sulf4). rule is published.

(e) The rule has a significant economic impact on smaltbusi (2) ExTEnsioN. (a) At therequest of an agendie joint com
nessesas defined in £27.114 (1) in which case the rule appliesmitteefor reviewof administrative rules magt any time prior to
to small businesses no earlier than the first day of the 3rd mokhk expiration date of a rule promulgated under §lib(a) extend
commencing after the date of publication of the rule. theeffective period of themegency rule or part of the engemcy

(3) The legislative reference bureau mayescribe in the rule for a period specified by the committee not to exceed 60 days.
manualprepared under £27.15 (7)the monthly date prior to Any number of extensions may t_)e granted under this paragraph,
which a rule must be filed in order to be included in that menthPUt the total period for all extensions may not exceed 120 days.
issueof the register The legislative reference bureau shall com (am) Any request by an agency to extend tlieatfve period
putethe efective date okach rule submitted for publication in theof the emegency rule or part of the engamncy rule shall be made
register and shall publish it in a note at the end of each section. iFowriting to thejoint committee for review of administrative rules
the purpose of computing thefe€tive datethe legislative refer nolater than 30 days before the initial expiration date of the-emer
encebureau may presume that an issue of the register will be pgbncyrule.
lishedduring the month in which it is designated for publication. (b) In making the request for an extension, the agsheyl

(4) If anissue of the register or the notice section of the regigteovidethe committee with the following:
is published after thdate designated undei38.93 (3)for its pub 1. Evidence that there is a threat to the public peace, health,
lication, the departmenaf administration shall stamp the date oafety or welfare that can be avoided only by extension of the
publication on the title page efich copy of that issue. A rule ofemergencyule or part of the emgency rule.
noticecontained in that issue of the registends efective earlier 2. Evidence that it is impossible for the agency to promulgate

thanthe day following the date stamped on the title page. ; ot
History: 1985 a. 1821985 a. 33%.253 2003 a. 1452005 a. 2492007 a. 20 3rﬁ) g ér:;%rtl)eat)rtj(lg prior to the expiration date of the gerey rule

227.23 Forms. A form imposing a requirement which meets _ (C) Whenever the committee extends an eeery rule or part
the definition of a rule shall be treated as a rule forgheposes Of an emegency rule under paga), it shall file a statement of its
of this chapterexcept that: actionwith the agency promulgating the emency rule and the

(1) Its promulgation need not be preceded by notice and pdggislativereference bureau. Tistatement shall identify the spe
lic hearing. cific emegency rule or part of aemegency rule to which it

(2) It need not beromulgated by the board offioEr chaged relates. i
with ultimate rule-making authority but may be promulgated b().[L (3) FiLing. An agencyshall file a rule promulgated under sub.
any employee of the agency authorized by the boardfioeiof ) as provided in £227.2Q shall mail a copy to the chief clerk of
(3) It need notbe published in the code and register in it§achhouseand to each member of the legislature at the time that
entirety,but may be listed by titler description together with a 1€ rule is filed and shall take any other step it considers feasible
statemengs to how it may be obtained. to make the rule known to persons who will bieeted by it. The
History: 1985 a. 182 legislativereference bureau shall insert in thetice section of
Cross-reference: See also chns 7, Wis. adm. code. eachissue of the register a brief description of each rule under sub.
(1) that is currently in ééct. Each copynotice or descriptionf
227.24 Emergency rules; exemptions. (1) PromuLGa-  arule promulgated under sud) (a)shall be accompanied by a
TiIoN. (a) An agency may promulgate a rule as angeney rule Statemenbf the emegency finding by the agency or by a state
without complying with the noticehearing and publication mentthat the rule is promulgated at the direction of the joint-com
requirementsunder this chapteif preservation of the public mitteefor review of administrative rules under227.26 (2) (b)
peace health, safety or welfare necessitates putting theimtde (3m) REVIEW BY THE SMALL BUSINESS REGULATORY REVIEW
effectprior to the time it would take fefct if the agency complied soarp. On the same day that the agency files a rule unde{3ub.
with the procedures. that may have a significant economic impact on small businesses,
(b) An agency acting under $86.235 (21)215.02 (18)or asdefined in s227.114 (1) the agency shall submit a copytioé
220.04(8) may promulgate a rule without complying with the'ule to the small business regulatory review board. The board may
notice, hearing and publication procedures under this chapter usecost-benefit analysis to determine the fiscilatfof the emer
(c) A rule promulgated under pém) takes gect upon publica gencyrule on small businessasd shall determine whether the
tion in the oficial state newspaper or on any later date specifi@@encycomplied with ss227.114 (2)and(3) and227.14 (2m)
in the rule and, except as provided under &jpremains in déct If the board determines that the agency failed to comply with s.
only for 150 days. 227.114(2) or (3) or 227.14 (2m) the board shall notify the
(d) A rule promulgated under po) takes eect upon publi agencyof that determination and ask the agency to comply with

cationin the oficial state newspaper or on any later date specifi y ognose prpwilons. In agdltllon, thhe board may dSmeft S:J%
in the rule and remains infe€t for one year or until it isuspended ste tatnhgetsﬂl]nt e prop%se ru eft(t)ht ?zlilger]cy 'an may Include
or the proposed rule corresponding to ibligected to by the joint areques a. € agency do any of the foflowing:

committeefor review of administrative rules, whichevesisoner (a) Explain how the agency has responded to comments
If a rule under patb) is suspended or a proposed rule under ceivedirom small businesses regarding the ggaecy rule.
186.235(21), 215.02 (18)r 220.04 (8)is objected to by the joint  (b) Verify that the emeency rule does not conflict with, over
committeefor review of administrative rules, any persoray lap, or duplicate other rules or federal regulations.

completeany transaction entered into or committed to in reliance (4) PusLic HEARING. Notwithstanding sul{1) (a)and(b), an

on that rule and shall have 45 days to discontinue other activitgencyshall holda public hearing within 45 days after it promul

undertakerin reliance on that rule. gatesa rule under.subll). If within that 45—-day period the agency
(e) An agency that promulgates a rulieder this subsection submitsto the Ieglslatlve:ouncﬂ staffunder _5227.153. pl’OpOSQd
shalldo all of the following: rule corresponding to the rule under i), it shall hold a public

phearingon both rules within 90 days after promulgation of the rule
prescribedinder s227.14 (2)and print the plain language analy Undersub. (1), or within 30 days after the agency receives the
siswith the rule when it is published. report on the proposed rule prepared by the legislative council
2. Prepare a fiscal estimate of the rule in the format prescribL(Jen is;;?:zlzgzélg g)g\sl\llehfehsg (el; ;C (13191;2 ;?52'253 1987 a. 4031989
unders.227.14 (4)yand mail the fiscal estimate to each member af31; 1995 a. 1511997 a. 1852003 a. 1452005 a. 2492007 a. 20

1. Prepare a plain language analysis of the rule in the for
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227.25 Legislative reference bureau. (1) The legislative 4. A statement and analysis of the grounds upon which the
referencebureau shall, in cooperation with the legislative counatlommitteerelies for suspending the rule.
staff under s227.15 (7) prepare a manual informing agencies (h) Legislative procedure. Upon the introduction of hills by
aboutthe form, style and placement of rules in the code. the committee under this subsection, the presidifiger of each

(2) Thelegislative reference bureau shall, upon request, furouseof the legislature shall refer the bill introdudadhat house
nish an agency with advice and assistance on the form awodhe appropriate committee, to the calendar scheduling cemmit
mechanicof rule drafting. teeor directly to the calendarf the committee to which a bill is

(3) An agency may request an advance commitment as to tatgrredmakes no report \(vithin 30 days after (eferral, the bill shall
title or numberingpf a proposed rule by submitting a copy of th&e considered reported without recommendatlon. _NO I_ater thar_1 40
proposed rule indicating the requested title and numbering to fliysafter referral, or as soon thereafter as is possible if the legisla
legislativereference bureau prior to filing. As soon as possibiereis notin a floorperiod 40 days after referral, tiiis shall be
afterthat, thdegislative reference bureau shall either approve tiéacedonthe calendar of each house of the legislature according

requesbr inform the agency of any change necessary to presei@és rule governinghe placement of proposals on the calendar
uniformity in the code. A bill introduced under this subsection which is received in the

(4) Thelegislative reference bureau mayior to publication, 2nd house shall be referred, reported and placed on the calendar

edit the analysis of a proposed rule and attyer material sub in the same manner as an original bill introduced under this sub
mitted for publication in the code and registexy refer to the fact S€Ction. ) ) ) _ _
thatthose materials are on file or may eliminate them and any ref (i) Timely introduction of hills; effect. If both bills required
erenceto them in the codand register if they do not appreciablyunderthis subsection are defeated, or fail toemacted in any
addto an understanding of the rule. The legislative referenéghermanneythe rule remains in fefct and the committee may
bureaushall submit the edited version of any materiatite notsuspend it again. If either bill becomes, ltve rule is repealed

agencyfor its comments prior to publication. and may not be promulgated again unless a subsequent law specif
History: 1985 a. 1822005 a. 2492007 a. 20 ically authorizesuch action. This paragraph applies to bills that
are introduced on or afténeday specified under $3.02 (1)for
227.26 Legislative review after promulgation; joint the legislature to convene and before February 1 of an even-

committee for review of administrative  rules. (1) DerFini-  numberedyear
TION. In this section, “rule” means all or any parteofule which () Lateintroduction of hills; effect. If the bills required under
hastaken eflect as provided under 827.22 (2) par.(f) areintroduced on or after February 1 of an even-numbered
(2) ReviEw oFRULESBY COMMITTEE. (a) Purpose. The joint yearand before the next regular session of the legislature com
committeefor review of administrative rules shall promaige  mencesas provided under 43.02 (2) or if the bills cannobe
quateand proper rules, statements of general policy and- int@troducedduring this time period under the joint rules of the leg
pretationsof statutesry agencies and an understanding upon thelature,unless either house adversely disposes of eithetHaill,
part ofthe public respecting the rules, statements and interpret@mmitteeshall introduce the bills on the first day of the next reg
tions. ular session othe legislature. If the committee is required to
(b) Requirement for promulgation. If the committee deter introducethe bills on the first day of the next regular session, the
minesthat a statement gfolicy or an interpretation of a statuterule to which the bills pertain remains suspend&dept as pro
meetsthe definition of a rule, it may direct the agency to premuvidedin par (i). If either house adversely disposes of either bill,
gate the statement or interpretation as an genmey rule undes. therule remains in ééct and the committee may not suspend it
227.24(1) (a)within 30 days after the committeeiction. again. In this paragraph, “adversely disposes of” has the meaning

(c) Public hearings. The committeshall hold a public hearing givenunder s227.19 (5) (g)
to investigate any complaint with respect to a itileconsiders (k) Biennial report. The committee shaubmit a biennial
the complaint meritorious and worthy of attention. reportof its activities tahe chief clerk of each house of the legisla

(d) Temporary suspension of rules. The committee may sus ture, for distribution to the legislature underl$.172 (2) and to
pendany rule by a majority vote of a quorum of the committeéhe governor and include recommendations.
A rule may be suspended only on the basis of testimony in relation(L) Emergency rules. If the committee suspends an egegrcy
to that rule received at a publearing and only for one or morerule under this section, the agency may not sulbortite legisla
of the reasons specified unde27.19 (4) (d) tureunder s227.19 (2)the substance d¢fie emegency rule as a

(e) Notice. When the committee suspends a rule, it shall puBroposedpermanent rule during the time the egesicy ruleis
lish a class 1 notice, under @85, of the suspension in thefiofal ~ Suspended. o
statenewspaper and give any other notice it considers appropriate(3) PUBLIC HEARINGS BY STATE AGENCIES. By a majority vote

(f) Introduction of bills, If any rule is suspended, the commit©f @ guorum of the committee, the committee may require any
teeshall, within 30 days after the suspension, raadttake exeeu 29€ncyto hold a public hearing in respect to recommendations
tive action regarding thitroduction, in each house of the legislamadeunder sub(2) and to report its action to the committee
ture, of a bill to support the suspension. The committee shfithin the time specified by the committee. The agency shall pub
introducethe bills within 5 working dayafter taking executive 'Sh @ class 1 notice, under &85, of the hearing in the dfial
actionin favor of introduction of the biils unless the bitiannot ~Statenewspaper and give awgher notice which the committee

be introduced during this time period under the joint rules of tQi€cts. The hearing shall be conducted in accordance with s.
legislature. 9 P J 7.18andshall be held not more than 60 days after receipt of

! . . . . noticeof the requirement.
(9) Committee report required. No bill required by this subsec i 1985 5 18251, 3, 50; 1987 a. 1862005 a. 249

tion may be considered by the legislature until the comnstiee  gye suspension under sub. (2) (d) does not violate the separation of powers doc
mits a written report on the proposed bill. The report shall bhe. Martinez vDILHR, 165 Ws. 2d 687478 N.w2d 582(1992).
printedag an appendix to the bills introduced under(p)arThe A collective bagaining agreement between the regents and the teaching assistants
reportshall contain all of the following. associations not subject to review by the committee. 59 ABgn. 200.

. . . In giving notice of public hearings held under sub. (2), the committee should con
1. An explanation of théssue regarding the suspended ruleurrently employ the various forms of notice available thatfitetsie particular cir

andthe factual situation out of which the issue arose. cumstances62 Atty. Gen. 299. _ . .
. . . If an administrative rule is properly adopted and is witfénpower of the legisla
2. Arguments presented for and against the suspension actigfto delegate there is no materiafefiénce between it and a lao law including
atthe public hearing held under p). avalid rule can be revoked by a joint resolution of the legislature as such a resolution
3. A stat t of th tion tak itt di deprivesthe executive itpower to veto an act of the legislature. 63 ABgn. 159.
. A statement of the action takenthye committee regarding Legislativecommittee review of administrative rules insébnsin. Bunn and Gal
therule. lagher. 1977 WLR 935.
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227.27 Construction of administrative rules. Q) In (2) The validity of a rule may be determined in any of the fol
construingrules, $s990.001 990.01 990.03 (1) (2) and(4), lowing judicial proceedings when material therein:

990.04and990.06apply in the same manner in which they apply (a) Any civil proceeding by the state or anyicér or agency
to statutes, except that £20.001and990.01do not apply if the thereofto enforce a statute or to recover thereurmterided such
constructiorwould produce a result that is inconsistent Witd  proceedings not based upon a matter as to which the opposing
manifestintent of the agency partyis accorded an administrative review or a judicial review by
(2) The code shall be prima facie evidenceaihcourts and otherprovisions of thestatutes and such opposing party has failed
proceedingss provided by $889.01 but this does not precludeto exercise such right to review so accorded;
referenceto or, in case of a discrepanaontrol over a rule filed () Criminal prosecutions;
with the legislative reference bureautioe secretary of state, and .y pryceedings or prosecutions for violations of county or
the certified copy of a rule shall also and in the same dd@eemunici alordinances:
primafacie evidence in all courts and proceedings. P ' . . -
History: 1983 a. 5441985 a. 183s.22, 55 (2) (3); Stats. 1985 s. 227.2;p05 _ (d) Habeas corpus proceedings relating to criminal presecu
a.249 2007 a. 20 tion;
) o . o (e) Proceedings under&6.191 1981 stats., or 20.65 (2)
227.30 Review of administrative rules or guidelines.  106.50 106.52 303.07 (7)or 303.210r $5.227.52t0 227.580r
(1) Thesmall business regulatorgview board may review the ynder ch102, 108 or 949 for review of decisions and orders of
rulesandguidelines of any agency to determine whether any §fiministrativeagencies if the validity of theule involved was
thoserules or guidelines place an unnecessary burden on the afilly challenged in the proceeding before the agency in vihich
ity of small businesses, as defined i237.114 (1) to conduct orderor decision sought to be reviewed was made or entered.
their affairs. If the board determines that a rule or guideline places(f) Proceedings under 27.114 (6m)

anunnecessary burden on the ability of a small business to con S . .
ductits affairs, the board shall submit a report and recommendah@) In any judicial proceeding other than one set out above, in
tions regarding the rule or guidelirte the joint committee for Which the invalidity of a rule is material to the cause of action
review of administrative rules and to the agency any defense thereto, the assertion of such invalidity shasebe
(2) Whenreviewing the report, the joint committee for revie forth in the pleading of the party so maintaining the invalidity of

Y - . h YSuchrule in that proceeding. The party so asserting the invalidit
of administrative rules shall consider all of the following: of such rule shaﬁ, within 38 days ert)ftetrythe service gptbeding y

(a) The continued need for the rule or guideline. in which the party sets forth such invalidigpply to the court in

(b) The nature of the complaints and comments recéieed which such proceedings are had for an order suspending the trial
the public regarding the rule or guideline. of said proceeding until after a determination of the validity of said

(c) The complexity of the rule or guideline. rule in an action for declaratory judgment under gdiphereof.

(d) The extent to which the rule guideline overlaps, dupli (&) Upon the hearing of such application if dwirt is satisfied
cates,or conflicts with federal regulations, other state rules, daatthe validity of such rule is material to the issues of the case,
local ordinances. anorder shall be entered staying the trial of said proceeding until

(e) The length of time since the rule or guideliras been eval € rendition of a final declaratory judgment in proceedings to be
uated. institutedforthwith by the party asserting the invalidity sxich

rule. If the court shall find that the asserted invalidity of a rule is
not material to the case, an order shall be entered denying the
applicationfor stay

(f) The degree to which technologconomic conditions, or
otherfactors have changed in the subject arfsctd by thaule

or guideline since the rule or guideline was promulgated. ) . . .
%3) The joint committee fogr reviewof adrsinistragt;ive rules (b) Upon the entry of  finalrder in said declaratory judgment
) ; o S action, it shall be the dutef the party who asserts the invalidity
mayrefer the report regarding the rule or guideline totesiding the rule to formally advise the court of the outcome of the
officer of each house of the legislature for referral to a comr_nltté claratoryjudgment action so brought as ordered by the court
323::2'222277'12%(2)” may review the rule or guideline as provide fter the final disposition of the declaratory judgment action the
Histor);' 2003 &, 1452005 a. 249 courtshall be bound by and apply the judgment so entered in the
’ ' ' trial of the proceeding in which the invalidity of the rule is
asserted.

SUBCHAPTERIII (c) Failure to set forth invalidity of a rule in a pleading or to
commencea declaratory judgment proceeding within a reason
ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW abletime pursuant to such ordef the court or to prosecute such
declaratoryjudgment action without undwgelay shall preclude
suchparty from asserting or maintaining such rule is invalid.
(4) (a) In any proceeding pursuant to this section for judicial
1reviewof a rule, the court shall declare the rule invalid if it finds
H?at it violates constitutional provisions or exceeds statutory

Cross-reference: See also ciNR 2, Wis. adm. code.

227.40 Declaratory judgment proceedings. (1) Except
asprovided insub.(2), the exclusive means of judicial review o
the validity of a rule shall be an action for declaratory judgme . : ;
asto the validity of such rulbrought in the circuit court for Dane a‘%‘;‘O“WOf the a}gencykpr was prgmulgated without compliance
County. The oficer, board, commission or other agency whos\é,{It statutor_y ru e—ma ing proce_ ures. . )

rule is involved shall bahe party defendant. The summons in (b) Notwithstanding s227.54 in any proceeding under this
such action shall be served as provided i804.11 (3)and by Sectionfor judicial review of a rule, a court may not restrain,
deliveringa copyto such dicer or to the secretary or clerk of the€hjoinor suspend enforcement of the rule during the course of the
agency where composed of more than one person or to any mifaceedingon the basis of the alleged failure of the agency pro
berof such agencyThe court shall render a declaratory judgmef@ulgatingthe rule to comply with £27.114

in such action only when it appears from the complaint and the(c) Notwithstanding pafa), if a court finds that an agency did
supportingevidence that theule or its threatened applicationnotadequately comply with 827.114 the court may not declare
interfereswith or impairs, or threatens to interfere with or impaithe rule invalid on that basis but shall order the agency to comply
thelegal rights and privileges of the plaiftifA declaratory judg with that section and to propose any amendments to the rule that
ment may be rendered whether or not the pldirtids first arenecessary within a time specified by the coultless the leg
requestedhe agency to pass uptire validity of the rule in ques islature acts under s227.26 (2)to suspend the rule, thale

tion. remainsin effect while the agency complies with the order
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(5) The joint committee for reviewof administrative rules = Thissection does not provide a method for review of a determination already made

. s . : by the agencybut only a method for requesting an agency to make a determination.
shallbe served with aopy of the petition in any action under thléﬁhereforemis sectiorcould not be used by prisoners to challenge the department of

sectionand, with the approval of the joint committee on legislativérrections’ dismissal aheir complaint under the inmate complaint review system.
organizationshall be made a party and be entitled to be heardhello v. Litscher 104 E Supp. 2d 124(2000).

History: Sup. Ct. Orde67 Wis. 2d 585775 (1975)1977 c. 29449, 1981 c. 278
5.6,1983 a. 901983 a. 19%.6; 1985 a. 185.26,55 (1) 57; Stats. 1985 5. 227.40; 227.42 Right to hearing. (1) In addition to any other right

1987a. 403s.256, 1989 a. 311991 a. 3161995 a. 271999 a. 822003 a. 1452005 provided by |aW any person filing a written request with an
a. 249

The plaintiff could not bring a declaratory judgment action under sub. (1) sinceqlg(:‘\ncyfor hea”ng shall have_ the I’Ight toa hea”ng which shall be
could contest the validity of a rule in an action brought against the plaintier sub.  treatedas a contested case if:

(2). Phillips Plastics Corp. DNR, 98 Wis. 2d 524297 N.W2d 69(Ct. App. 1980). (@) A substantial interest of the persisninjured in fact or

Pleadingrequirements for challenging administrative rules are established. T, s ; ; [
recordfor judicial review and the scope of judicial review are discussdoerty ﬂ?reatenedmth Injury by agency action or inaction;

Homes,Inc. v DILHR, 136 Ws. 2d 368401 N.W2d 805(1987). (b) There is no evidence of legislative intent that the interest
A failure tocomply with this section prevented the trial court from acquiring-juri .

diction. Harris v R?e)i/vitz,l42 Wis. 2d 8p2417 N.w2d 50(Ct. App. 1987;1. ¢141Ss not to be_ p_rOteCted’ . . o
Undersub. (5), the plainfifmust serve JCRAR within 60 days of filing, pursuant  (C) The injury to the person requesting a hearing ferdint in

to's. 893.02. Richards Young,150 Ws. 2d 549441 N.W2d 742(1989). kind or degree from injury to the general public caused by the
In a conflict between a statute and a rule, the statute controls. DebB#¢R\72 agencyaction or inaction; and

Wis. 2d 382493 N.W2d 234(Ct. App. 1992). . . .
This section encompasses policies or other statements, standards, or orders th4fl) There is a dispute of material fact.

meetthe definitionof a rule under s. 227.01 (13) but have not been promulgated as (2) Any denial of a request forlzearing shall be in writing,

5%252“23%2 gﬁg%%bgfr,'\‘ti?vezdcfgggonlg?g'zce of Credit Unions, 2001 WApp shallstate the reasons for denial, andn order reviewable under
Thetrial court erred by denying a motion to change venuaiee County when  this chapter If the agency does not enter an order disposing of the

the motion asserted that a departmentafrections system was a rule, although itrequesrfor hearing within 20 days from the date of fi|ing, the

was never promulgated as a rule, and therefore, the “rule” was indalithson v . _ .
Berge,2003 W App 51260 Ws. 2d 758659 N.W2d 418 02-0911 requesthall be deemed denied as of the end of the 20—day period.

Although administrative agencies do not have the power to declare statutes uncon (3) This section does not apply to rule-making proceedings or

stitutional,and the lack of authority has been a basis for not applying the exhaus{f@hearingsor to actions where hearings the discretion of the
exhaustiorof administrative remedies doctrine, if the agency has the authority-to

py ;
vide the relief requestedithout invalidating the rule, a constitutional basis for aggenCyare expressly authorized by law
claim does not in itself support @xception to the rule. MetzVeterinary Examining (4) This section does not apply if a hearing on the matter was

Board,2007 WI App 220305 Wis. 2d 788741 N.W2d 244 06-1611 :
How to review an administrative rule. Levine. WBB Oct. 1983. conductedas a part ofa hearmg unde@83.43

The standard of reviewf administrative rules in Weonsin. Zabrowski. 1982  (5) Exceptas providedinder s289.27 (1) this section does

WLR 691. not apply to any part of the process for approving a feasibility
report,plan of operation or license under suldthof ch. 28%r

227.41 Declaratory rulings. (1) Any agency mayon peti s.291.23291.25 291.290r 291.37, any decision by the depart
tion by any interested person, issue a declaratory rulitly mentof natural resources relating to the environmental impact of
respecto the applicability to any person, property or state of faciroposed action under @89 or 291 or ss292.31and292.35
of any rule or statutenforced by it. Full opportunity for hearingor any partof the process of negotiation and arbitration under s.
shall be d@brded to interested parties. A declaratory ruling shatg9.33

bind the agency and all parties to the proceedimgthe statement  (g) This section does not apply to a decision issued or a hear
of facts alleged, unless it is altered or set aside by a court. A ruiRg conducted under 891.87

shall be subject to review in the circuit court in the manner pro (7) This section does not apply to a decision denying enroll
videdfor the review of administrative decisions. mentor discontinuing coverage unde#8.67, to a decision about

(2) Petitionsfor declaratory rulings shall conform to the-fol henefitscovered under €19.67, or to a payment made under s.
lowing requirements: 49

.67
(a) The petition shall be in writing and its caption shall include History: 1975 c. 4141977 c. 418Stats. 1977 s. 227.064979 c. 2211981 c.

thename of the agency andederence to the nature of the petition374 1983 a. 2981985 a. 183.28; Stats. 1985 s. 227.42995 a. 2272009 a. 219
- . A person who satisfies the conditions under sub. (1) is entitled to a hearing whether
(b) The petition shall contain a reference to the rule or staty o that person has any “other right provided by laMilwaukee Metropolitan

with respect to which the declaratory rulingegiuested, a concise Sewerageistrict v. DNR, 126 Ws. 2d 63375 N.W2d 649(1985).
statemenbf facts describing the situation as to whichdkelara Theright to a contestedase hearing under sub. (1) is discussed. Metropolitan

tory ruling is requested, the reasons for the requested ruling, & ,Qgggdz“("g{?i?;g‘iigggfm" Wisconsin Racing Board,57 Ws. 2d 678460

the names and addresses of persons other than the petitioner sub.(1) does not grant the right to a contested case hearing regarding the need for

any,upon whom it is Sought to make the dec|arat0ry ru|ing-bindn environmental impact statement. North Lakanagement District.\DNR, 182
in Wis. 2d 500513 N.W2d 703(Ct. App. 1994).
g. Sub.(1) (d) provides authority for agenciesdevelop appropriate summary-dis

(c) The petition shall beigned by one or more persons, withpositionprocedures if there are no disputes of material fact. Bal¥sgonsin Per

; ; ; sonnelCommission223 Wis. 2d 739589 N.W2d 418(Ct. App. 1998)98-1432
each5|gne|‘_s_ address set forthpposnte_the signey name, a.nd Whenan ALJSs decision did not provide notice thfe 30—day time period under
shallbe verified by at least one of the signers. If a person signssf7.53 (1xa) 2. for petitioning for judicial review in a contested case, the 6-month
behalfof a corporation, limited liability company or associationdefaultlimitation adopted undetedrich v. Board of Regents, 2001 WI App. 228,

applied. Habermehl Electric, Inc. ¥DOT, 2003 WI App 39260 Wis. 2d 466659

thatfact also shall be indicated opposite that pessoame. N.W.2d 463 02-1573
(3) Thepetition shall be filedvith the administrative head of  milwaukeeMetropolitan Sewerage District PNR: Expanding the scope of state
the agency or with a member of the agesqyblicy board. agencyactions covered by contested case hearings. 1986 WLR 963.

(4) Within a reasonable time after receipt of a petition pur L )

suantto this section, an agency shall either deny the petition% 7.43 Division of hearings and appeals. (1) The
writing or schedule the matter for hearing. If the agency denf@dministratorof the division of hearings and appeals in the depart
the petition, itshall promptly notify the person who filed the petiMentof administration shall: _ _ _
tion of its decision, including a brief statement of the reasons (2) Serve as the appointing authority of all hearing examiners
therefor. unders.230.06

History: 1985 a. 183.27; Stats. 1985 s. 227.41991 a. 3161993 a. 12. (b) Assign a hearing examiner to preside over any hearing of

Resjudicata does not apply to administratagency proceedings, but this sectiong contested case which is required to be condunetie depart
requiresinternal consistency within a proceeding by binding the agency within th entof natural resources and which is not conducted by the secre

proceeding to its own declaratory ruling. Board of Regenféisconsin Personnel
Commission103 Ws. 2d 545309 N.w2d 366(Ct. App. 1981). tary of natural resources.
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(bg) Assign a hearing examiner to preside over any hearingtion. The fee shall cover the totadst of the services less any costs
review under ss84.30 (18) 84.305 84.31 (6) (a)85.013 (1) coveredby the appropriation under20.505 (4) (f)
86.073(3), 86.16 (5) 86.195 (9) (b)86.32 (1) 101.935 (2) (b) (c) The administrator of the division of hearings and appeals
101.951(7) (a)and(b), 114.134 (4) (b)114.135 (9)114.20 (19) may set the fees to behaged for any services rendered to the
175.05(4) (b) 194.145 (1)194.46 218.0114 (7) (d)and(12) (b}  department of healtbervices by a hearing examiner under this
218.0116(2), (4), (7) (a) (8) (a)and(10), 218.0131 (3)218.11 (7)  sectionin a manner consistent withfederally approved alloea
(a) and(b), 218.22 (4) (apnd(b), 218.32 (4) (apnd(b), 218.41 tion methodology The fees shall cover the total cost of the ser
(4), 218.51 (5) (apnd(b), 341.09 (2m) (d)342.26 343.69and  vices.

348.25(9). (d) The administrator of the division bgarings and appeals
(br) Assign a hearingxaminer to preside over any hearing ofnay set the fees to behaged for any services rendered to the
acontested case which is required to be condungdtie depaft departmenbf children and families by laearing examiner under
mentof transportation and which is not conducted by the secretajs section in a manner consistent with a federally approved
of transportation. allocationmethodology The fees shall cover the total costhuf
(bu) Assign a hearing examiner to preside over any hearingsgfrvices.
acontested case that is required to be conducted by the departme(#) The administrator of thdivision of hearings and appeals
of health services and that is not conducted by the secretarynely set the fees to be clgad for any services contracted for
healthservices. undersub.(1m).

(by) Assign a hearing examiner to preside over any hearing of(4) (a) The department of natural resources shall pay all costs
acontested case that is required to be conducted by the departi®kifite services of a hearing examiner assigned to the department
of children and families under o8 or subchlll of ch. 49and that under sub(1) (b), according to the fees set under g@).(a)
is not conducted by the secretary of children and families. (b) The department of transportation shall pay all costs of the

(c) Supervise hearing examiners in the conduct of the hearfgyvicesof a hearing examiner assignedder sub(1) (bg) or
andthe rendering of a decision, if a decision is required. assignedo the department under siy) (br), according to the

(d) Promulgate rules relating to the exercise of the administf§eSSet under sut3) (b) _
tor’s and the divisiors powers and duties under this section. (c) The department of health services shall pay all costs of the

(1g) Theadministrator of thelivision of hearings and appealsS€rvices of a hearing examingrincluding support services,
shallestablish a system for assigning hearing examiners to pre%@gnedmder sub(1) (bu) according to the fees set under sub.
overany hearingunder this section. The system shall ensure, ©). ) 3
the extent practicable, that hearing examiners are assigned to dif(d) The department of children and families shall pay all costs
ferentsubjects on a rotating basis. The system may include fif¢he services of a hearing examiriecluding support services,
establishmenof pools of examiners responsible for certain—sulz?l;ség)rlewnder sub(l) (by), according to the fees set under sub.
jects. .

(1m) Uponthe request of an agency that is not prohibited from (€) The agencyontracting out for contested case hearing ser
contractingwith a 3rd party for contested case hearing servicgé¢esunder sub(1m) shall pay all costs of the services of a hearing
the administrator of the division of hearings and appeathén €xaminer,including support services, assigned under gli),
departmenbf administration may contract with the agency te praccordingto the fees set under syB) (e)
vide the contested case hearing services and may assign a hegyifigs.Y: 1977 c. 4181981 c. 205.2202 (1) (b) 1983 a. 271985 a. 182s.16

. - . %9, 31; Stats. 1985 5. 227.48993 a. 161995 a. 3701997 a. 327; 1999 a.
examinerto preside over any hearing performed under swdma g, 31, 185 186 2003a. 1L8; 2005 a. 4652007 a. 2Gss.2998t0 3001, 9121 (6) (a)

tract. Cross—reference: See als¢1A, Wis. adm. code.

(2) (@) The department of natural resources shall notify the ) ) )
division of hearings and appeals of every pending hearing 487-44 Contested cases; notice; parties; hearing;
which the administrator of the division is requirecassign a hear records. (1) Ina contested case, all parties shall fierdéd an
ing examiner under sulfl) (b) after the department of naturaloPportunityfor hearing after reasonable notidéxcept in the case
resourcess notified that a hearing on the matter is required. Of an emegency reasonable notice shall consist of mailugice

(b) The department of transportation shall notify the divisio? Known |nter(_ested par_tles at I.east 10 days prior to the hearing.
of hearings and appeals of every pending hearing to which the(2) The notice shall include: _
administratorof the division is required to assign a hearing (&) A statement of théme, place, and nature of the hearing,
examinerunder sub(1) (br)after the department of transportatiodncludingwhether the case is a class 1, 2 or 3 proceeding.
is notified that a hearing on the matter is required. (b) A statement of the legal authority and jurisdiction under

(c) The department of healfiervices shall notify the division Which the hearing is to be held, and, in the case of a clpss 2
of hearings and appeals of every pending hearing to which ﬂﬂ@dlng,a reference to the particular statuaesl rules involved.
administratorof the division is required to assign a hearing (c) A short and plain statement of the matters asserted. If the
examinerunder sub(1) (bu) after the department of health sermatterscannot be stated with specificity at the time the nasice
vicesis notified that a hearing on the matter is required. served,the notice may be limited to a statement of the issues

(d) The department of children and families shall natifg  involved.
division of hearings and appeals of every pending hearing to(d) If the subject of the hearing is a decision of the department
which the administrator of the division is requiredasign a hear of natural resources or the department of transportation, the name
ing examiner under sukl) (by) after the department of childrenandtitle of the person who will conduct the hearing.
andfamilies is notified that a hearing on the matter is required. (2m) Any person whose substantial interest may bectedd

(3) (a) The administrator of the division of hearings an8ly the decision following the hearing shall, upon pesors
appealamay set the fees to lmhaged for any services renderedrequestpe admitted as a party
to the department of natural resources by a hearing examine3) Opportunity shall be @brded all parties to presesvi-
underthis section. The fee shall cover the total cost oféineices denceand to rebut or &r countervailing evidence.
lessany costs covered by the appropriation und2® £05 (4) (f) (4) (a) In any actiorto be set for hearing, the agency or hear

(b) The administrator of the division bearings and appealsing examiner may direct the parties to appear before it for a eonfer
may set the fees to behaged for any services rendered to th€nceto consider:
departmenbf transportation by a hearing examiner under this sec 1. The clarification of issues.
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2. The necessity or desirability of amendments to the plead!t was notan abuse of discretion for a hearing examiner to not use an interpreter
ings Kropiwka v DILHR, 87 Wis. 2d 709275 N.W2d 881(1979).

oo . L Proceduraldue process is violated when the scope of the hearing exceeds that
3. The possibility of obtaining admissions of fact and of doCitatedin a notice. The parties have a right toaperised of the issues to insure the
mentswhich will avoid unnecessary proof. right to be heard. Bracegirdle Board of Nursingl59 Ws. 2d 402464 N.w2d 111

L . (Ct. App. 1990).
4. The limitation of the number of witnesses. A reprimand may be imposexahly after afording an opportunity for a hearing as

5. Such other matters as may aid in the dispositioth@f providedfor in a class 2 contested case. 67 ABgn. 188.
action. Administrative Review of DNR Decisions. Boldt. i$¥Law July 1993.

(b) The agency or hearing examiner presiding at a conference . - .
underthis subsectioshall make a memorandum for the recorg2/-45 Evidence and official notice.  In contested cases:
which summarizes the action taken at the conference, the amend(1) Exceptas provided in s901.05 an agency or hearing
mentsallowed to the pleadings and the agreemargde by the examinershall not be bound by common law or statutory rules of
partiesas toany of the matters considered, and which limits thevidence. The agency or hearing examiner shall admit all-testi
issuedor hearing to those not disposed ofdgimissions or agree mony having reasonable probative value, but shall exclude imma
mentsof the parties. Such memorandum shall control the subserial, irrelevant or unduly repetitious testimoayevidence that
guentcourse othe action, unless modified at the hearing te prés inadmissible under 801.05 The agency or hearing examiner
ventmanifest injustice. shallgive efect to the rules of privilege recognized by laBasic

(5) Unlessprecluded by lawinformal disposition maye principles of relevangymateriality and probative force shall gov
madeof any contested case by stipulation, agreed settlenwnt, ernthe proof of all questions déct. Objections to evidentiary
sentorder or default. In any proceediiigwhich a hearing is offersand ofers of proof of evidence not admittethy be made
requiredby law if there is no suchearing, the agency or hearingandshall be noted in the record.
examinershall record in writing the reason why no such hearing (2y |l evidence, including records and documents in the pos
was held, and shall make copies available to interested persafisssiorpf theagency or hearing examiner of which the agency or

(6) The record in a contested case shall include: hearingexaminer desires to avail himself or herssfiall be duly

(a) All applications, pleadingsjotions, intermediate rulings offeredand made a part of the record in the case. Every party shall
andexhibits and appendices thereto. beafforded adequate opportunity to rebut deotountervailing

(b) Evidence received or considered, stipulations and adnmésidence.
sions. (3) An agency or hearing examiner may talfecial notice of

(c) A statement of mattersfimfially noticed. any generally recognized fact or any established technical or

(d) Questions and fefrs of proof, objections, and rulingsscientificfact; but parties shall be notified either before or during
thereon. the hearing or by full reference in preliminary reports or cther

(e) Any proposed findings or decisions and exceptions. wise, of the facts so noticed, and they shall berdéd an opportu

- . . ity to contest the validity of the fidial notice.
Any decision, opinioror report by the agency or hearing™ . X -, .
exgr)ninery P P y gency d1 (4) An agency or hearing examiner shall takiefl notice of

(7) All staf memorandaand staf data, not admitted as evi all rules which h_ave beeuublished in the \lgconsin administra
dencein a contested case, which are submitted to the hearf}f code or register S
examineror officials of the agency in connectiavith their con (5) Documentaryevidencemay be received in the form of
siderationof the case, are not part of théi@él record but shall copiesor excerpts, if the original is not readily available. Upon
bemade a part of the file and shall be served on all parting. requestparties shall be given an opportunity to compare the copy
party may within 10 days of service of such memoranda or dat&jth the original.
submitcomments thereon to the examiner dicafls and such (6) A party may conduct cross—examinatiorsasonably
commentsshallalso be served on all parties and placed in the filequiredfor a full and true disclosure of the facts.

(8) A stenographic, electronic or other record of oral proceed (6m) A party’s attorney of record may issue a subpoena to
ingsshall be made in amglass 2 or class 3 proceeding and in angompelthe attendance of a witness or fiteduction of evidence.
classl proceeding when requested by a paBsich agency may A subpoena issued by an attorney must be in substantially the
establistrules relating to the transcription of the record into a wrisameform as provided in 805.07 (4)and must be served ihe
tentranscript and the providing of free copies of the written-tramannerprovided in $805.07 (5) The attorney shall, at thiene
script. Rules may require a purpose for transcription which i issuance, send a copy of the subpoena to the appeal tribunal or
deemedby the agencto be reasonable, such as appeal, and if thigherrepresentative dhe department responsible for conducting
testis met to the satisfaction tfe agencythe record shall be tran the proceeding.
scribedat the agencyg’ expenseexcept that in preparing the (7) |n any class 2 proceeding, each party shall have the right,
recordfor judicial review of adecision that was made in an appeajyjor g the date set for hearirtg,take and preserve evidence as
e 320 12 4 o eaan s, i, providcinch 804 Upon mollon b pary by peron o

: : A P ; whomdiscovery is sought iany class 2 proceeding, and for good
the expense of the party petitioning for judicial revieRules may %%Jseshown the hearing examiner nragke any order in accord
& ,

requireashowing of impecuniousness or financial need as a b SIS ewith 5.804.01which iustice requires to protect a party or per
for providing a free copy of the transcriptherwise a reasonable DO J q protect a party or-p
sonfrom annoyance, embarrassment, oppression, or undue bur

mpen r m h . Ifan n not pr .
compensatorfee may be chged. If any agency does not pro denor expense. In any class 1 or class 3 proceeding, an agency

mulgatesuch rules, then it must transcribe theord and provide by rul it the taki d . f evid b
free copies of written transcripts upon request. In any event, 3 by rule permit the taking and preservation of evidence, but

agencyshall not refuse to provide a written transcript if the persd €very suctproceeding the taking and pregervation of evidence
making the request pays a reasonable compensatory fee for $i@llbe permitted with respect to a witness:
transcriptionand for the copy This subsection does not apply (&) Who is beyond reach of the subpoena of the ageriuyeasr

wherea transcript fee is specifically provided by law ing examiner;
(9) Thefactual basis of the decisiaall be solely the evi  (b) Who is about to go out of the state, not intending to return
denceand matters @itially noticed. in time for the hearing;
S.5'2'%%:19199372%&13‘3??_ 5'3%832‘ ;9383?1?'81835'32’ 52,55 (1) Stats. 1985 (c) Who isso sick, infirm or aged as to make it probable that
Cross—-reference: See also HA 1, W. adm. code. the witness will not be able to attend the hearing; or
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(d) Who is a member of the legislature, if any committee of tls#on of the administrator of the division of hearings appeals
sameor the house of which the witness is a member is in sessiigna final decision of the agency subject to judicial review under
providedthe witness waives his or her privilege. s.227.52 The department of transportation may petition for-judi

History: 1975 c. 94.3; 1975 c. 414s.9, 10, 12; Stats. 1975 s. 227.08977 c.  cjal review

277,418 447, 1979 c. 162208 1985 a. 182.33; Stats. 1985 s. 227.45989 a. 139 : . .
1991a. 2692007 a. 1 (3) With respect to contested cases except a hearing or review

If there is evidence that a rdeomulgated by an administrative agency is foundedissignedo a hearing examiner unde287.43 (1) (bg)an agency
on a particular source, it is reasonable to resort to the source to interpret the rule

it is the course of reliance on the source in the uniform administrative interpretaﬁﬂ’%fy by rule orin a part|CU|ar case may by order:

of the rule that gives the interpretation validity and not the source iBeifloyers (a) Direct that the hearing examirgrecision be the final
Mutual Liability Insurance Cov. DILHR, 62 Wis. 2d 327214 N.W2d 587(1974). ggcisionof the agency:

This section requires very relaxed rules of evidence. A similar relaxation of tl

statutoryrules of evidence is required as to documents. Sub. (5) does not require cer(b) Except as provided in suf2) or (4), direct that the record
tified copies of medical recordfRutherford vLabor & Industry Review Commis e g i ; i,
sion, 2008 W1 App 66309 Ws. 2d 498752 N.W2d 897 06-3110 be certified to it without an intervening proposed decision; or

(c) Direct that the procedure in s(B) befollowed, except that
227.46 Hearing examiners; examination of evidence in aclass 1 proceeding both written and omgliarent may bém-
by agency. (1) Except as provided under 327.43 (1) an ited.
agencymay designaten oficial of the agency or an employee on  (4) Notwithstanding any other provision of this section, in any
its staf or borrowed from another agency under28.9010r = contestectase, if a majority of the fiials of the agency who are
. A < -0 C@5%ender the final decision have not heard the case or read the
Subjectto rules of the agenggxaminers presiding at hearinggeqorq the decision, if adverse to a party to the proceeding other

may: - . . thanthe agency itself, shall not be made until a proposed decision
(a) Administer oaths and fafmations. is served upon the parties andapportunity is a@brded to each
(b) Issue subpoenas authorized by law and enforce subpognasy adversely décted to file objections and present briefs or
unders.885.12 oral agument to the dicials who are to render the decision.

(c) Rule on dkrs of proof and receive relevant evidence. Exceptas provided in 227.47 (2) the proposed decisishall
(d) Take depositions drave depositions taken when permittegontaina statement of the reasons therefor and of each istae of

by law. or law necessary to the proposed decision, prepared by the hearing
(e) Regulate the course of the hearing. examiner or a person who has read the recbne.parties by writ
(f) Hold conferences for the settiement or simplification of tH&n Stipulation may waive compliance with this subsection.
issuesby consent of the parties. (5) In any class 2 proceeding, if tdecision to file a complaint
(g) Dispose of procedural requests or similar matters. or otherwise commence a proceeding to imposanation or pen

(h) Make or recommend findings of fact, conclusions of la@ty IS made by one or more of théiéls of the agencythe hear

anddecisions to the extent permitted by law ing examiner shall not be anfiofal of the agency and the proce

(i) Take othemction authorized by agency rule consistent Witﬂuredescrlbed n sul2) shall be follqwed. . -
this chapter (6) _Thefunctlons of persons_p_re5|d|ng at a hearing or partici

(2) Except as provided in suf2m) and s227.47 (2)in any pating in proposed or flr_lal deC|S|_ons shall be p_e_rformedmn
contestectase which is a class 2 or class 3 proceeding, wherbgpartialmanner A hearing examiner or agencyfiolal may at
majority of the oficials of the agency who are tender the final @ny time disqualify himself or herself. In class 2 and 3 proceed
decisionare not present for the hearing, the hearing examiner pfegs, on the filingin good faith of a timely and didient afidavit
siding at the hearing shall prepare a proposed decision, includiigPersonabias or other disqualification of a hearing examiner or
findings of fact, conclusions of lavorder and opiniorin a form  official, the agency or hearing examiner shall determine the matter
thatmay be adopted as the fimigcision in the case. The proposedspart of the record and decision in the case.
decisionshall bea part of the record and shall be served by the (7) (a) Notwithstanding any other provision of lathe hear
agencyon all parties. Each party adverselfeefedby the pre ing examiner presiding at a hearing may order such protective
poseddecisionshall be given an opportunity to file objections tgneasuress are necessary fiootect the trade secrets of parties to
the proposed decision, briefly stating tfemsons and authoritiesthe hearing.
for each objection, and tocare with respect to them before the (b) In this subsection, “trade secret” e meaning specified
officials who areto participate in the decision. The agency mMay < 134 90 @ (© ’
direct whether such gument shall be written or oral. If an™ ~; ' 4 . .
agency'sdecisionvaries in any respect from the decision of the (8) If the hearing examiner assigned unde?3.43 (1) (b)
hearingexamineythe agencyg decision shall include an exp|anarenqlersth_e f|_nal deC|_S|on in a contested case and the decision is
tion of the basis for each variance. subjectto judicial review under 227.52 the department of natu

(2m) In any hearing or review assigned to a hearing examirfé# résources may petition for judicial reviewf the hearing
unders. 227.43 (1) (bg)the hearing examiner presidingtae ~€xaminerassigned under 827.43 (1) (bryendershe final deci
hearingshall prepare a proposed decision, including findings &fonin a contested case and the decision is subject to judicial
fact, conclusions of layorder and opinion, in a form that mag  reviewunder s227.52 the department of transportation may-peti
adoptedas the final decision in the case. The proposed decistian for judicial review
shallbe a part of the record and shall be served by the division dfiistory: 1975 c. 94.3; 1975 c. 4141977 c. 196.131, 1977 c. 277418 447,

; ; . ; 1979c. 208 1983 a. 18%.329 (2) 1985a. 291985 a. 183s.33g 57, 1985 a. 236
hearingsand appeals in theéepartment of administration on aIISta‘ts1985 S. 227 461987 . 3651993 &, 162007 4. 1

parties. E‘.”‘Ch party adverselyfattgd by.the. proposed decision Undersub. (4), the agency findings should reflect that a majofiofficials rerr
Sha!' be given an opportunity to f_||e objections to ﬂ"@posed_ _deringthe decision either heard the case or read the recasgoiin Electric Power
decisionwithin 15days, briefly stating the reasons and authoritie®. v. DNR,93 Ws. 2d 222287 N.Ww2d 113 (1980).
for each objection, and togre with respect to them before the ltAn ggencsf decision nott;{) glcbceutlrt1 a hearing exami!f?g:defgg‘; Igmti;_nds tthat

i g ; ialtered sanctions were justified by the “seriousness of the sufiicient.
_admlnlstratorof_ the division O.f hearlngs and appeals. .The admlaeinev. Chiropractic Examining Board67 Ws. 2d 187481 N.W2d 638(Ct. App.
istratorof the division of hearings and appeals may direct whethgiy).
SUCh_ a_lgument Sha”_b_e_ written or oral. If the deC|s_|on_ of the Theagencynot the hearing examinés responsible for credibility determinations.
administratorof the division of hearingand appeals varies in anyWhenthe agency reverses the examitigz agency must state the basis for rejecting
respecfrom the decision of the hearing examiritie decision of e 0 e e B e o wihout bonef of the examiners
the administrator ofthe division of hea”ngs and appeals Shanndings,conclusions, and impressions of the testimoHgkes vLIRC, 187 Ws.

includean explanation of the basis feach variance. The deci 2d 581 523 N.w2d 155(Ct. App. 1994).
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An agencys alteration of a hearing examiteefinding of facts without conferring 227.483 Costs upon frivolous claims. (1) If a hearing
with the hearing examiner violated sub. (2) and rendered the decision procedurgll ; : : : ; .
defective. The alteredindings, implicitly addressing the issue of the subgeatedi é%mmemnd,s’ atany time du”ng the proceEdlng' tha!: ,an admin
bility on a critical issue, logically related to the ultimaetermination and violated IStrative hearing commenced or C}OﬂtInUEd by a petitioner or a
dueprocess. Epstein Benson, 2000 W1 19838 Ws. 2d 717618 N.W2d 224 c¢laim or defense used layparty is frivolous, the hearing examiner

Under sub. (2), if the decisiaf the administrative agency varies in any respec;
from that of the ALJ, the agency is required to provide an explanation of the basis%a'a” award the. SuCCESSflﬂ party the costs and reasoameey
eachvariance, but there is no requirement that the agency indulge in the elabof@@sthat are directly attributable to respondiogthe frivolous

opinionprocedure of an appellate court. Sub. (2) provides for no opportunity to Pe[ition' claim, or defense.
heardbefore the agency when a hearing examiner conducts the original hearing.
Eachparty has the opportunity to file objections to the proposed deciBfaagency (2) If the costs and fees awardeader sub(1) are awarded

may direct whether such gumentshall be written or oral. Daniels @hiropractic ggainst the party other than a public agetioysecosts may be

Examining Board, 2008 WI App 5309 Wis. 2d 485750 N.W2d 951 07-1072 ; ; :
Sub.(5) requires the use of a hearing examiner if an examiitagd member par assesseflilly against either the party or the attorney representing

ticipatesin the decision to commence a proceeding against a licensee, bundoedh€ Party or may be assessed so that the party and the attorney each
requiresuch use if a board member is involved only in the investigaBirtty Gen.  pay a portion of the costs and fees.
52. . - . .

Discussiorof circumstances under which hearing examiner has power to entertain (3) Tofind a petition fora hea.“ng ora _cla|m or defense to be
motionto dismiss proceedings. 68 Aten. 30. rivolous under sub(l), the hearing examiner must findlaast

A witness subpoenaed undeb. (1) must attend a continued or postponed hearii@ne of the following:

andremain in attendance until excused. 68 ABgn. 251. () That the petition, claim, or defense was commenesst],
227.47 Decisions. (1) Except as provided isub.(2), every or continued in bad faith, solely for purposes of harassing or mali

- . i ! iouslyinjuring another
proposedor final decision of an agency or hearing examiner fof'0US
lowing a hearing and every final decision of an agency shati be (0) That the party or the parsyattorney kneyor should have
writing accompanied by findings of fact and conclusions of lanoWn, that the petition, claim, or defense was without any rea
Thefindings of fact shall consist of a concise and separate stat@nablebasis in law or equity and could not be supported by a
mentof the ultimate conclusions upon each material issue of f&30dfaith agument for an extension, modification, or reversal of

without recital of evidence. Every proposedioal decision shall eX',S“”Q'az‘ngs 1
include a list of the names and addresses of all persons wheS©Y: a 1o

appearedefore theagency in the proceeding who are consider%7 485 C . . .
: . . osts to certain prevailing parties. (1) The leg
partiesfor purposes of review under27.53 The agency shall islatureintends that hearing examiners and courts in this state,

by rule establish a procgdure for. determmgﬂon of pa.rtles. wheninterpreting this section, be guided by federal casedaw

(2) Exceptas otherwise provided in this subsection, & pre;t November 20, 1985, interpreting substantially similar provi
posedor final decision of the employment relations commissioRionsunder the federal equal access to justice5adiSC 504
hearingexaminer or arbitrator concerniag appeal of the deci (2) In this section:

sion of the director of the @ite of state employment relations " . L . .
madeunder $230.09 (2) (apr (d) shall not be accompanied by (&) “Hearing examiner” means the agency or hearing examiner
findings of fact or conclusions of lawlf within 30 days after the conductingthe hearing. _ _ _
commissionissues a decision in such an appeal either party files(b) “Nonprofit corporation” hashe meaning designated in s.
a petition forjudicial review of the decision under227.53and 181.0103(17).

files a written notice with the commission that the party has filed (c) “Small business” means a businesgity, including its
sucha petition, theeommission shall issue written findings of facgffiliates, whichis independently owned and operated, and which
andconclusions of law within 90 days after receipt of the noticemploys25 or fewer full-time employees or which has gross
The court shall stay the proceedings pending receipt of the firmhnualsales of less than $5,000,000.

ings and conclusions. (d) “Small nonprofit corporation” means a nonprofit corpora

History: 1975 c. 414.15; 1977 c. 4181979 c. 2081985 a. 183s.331,57; Stats. i i —ti
10855, 357471093 . 16491 2003 4. 3362976 5377 0160 tion which employs fewer than 25 full-time employees.

Althoughits procedures are not subject to ch. 227, the finding of the City of Mil  (€) “State agency” does not include the citizens utility board.

waukeeBoard of Fire and Police Commissioners was fitgaft in failing to specify (f) “Substantially justified” means having a reasonable basis
what particular wrongful acts the fiders performed or why those acts constitute

conductunbecoming an @ter under the circumstances, and in failing to make-sep n law and fact.
ratefindings as to eacbfficer, because in making its determination the board is  (3) In any contested case in which an individual, a smaH non
requiredto state specific findings of fact and conclusions of law in the mann ] i i i ili
requiredof state agencies under this section. State ex refetdah v Board, 247 Efroflt _corporatlc_)n or a small business IS the p.re"a"'“g party_and
W 77, overruled. Edmonds Board of Fire & Police Commrés Wis. 2d 337224 ~ submits a motion for costs under this section, the hearing
N.W.2d575 examinershall award the prevailingarty the costs incurred in
] o o connectionwith the contested case, unless the heakagniner

227.48 Service of decision. (1) Every decision when findsthat the state agency which is the losing party was substan
made, signed and filed, shall be served forthwith by personghlly justified in taking its positioror that special circumstances
delivery or mailing of a copy to each party to the proceedings exkistthat would make the award unjust.
to the partys attorney of record. _ ) (4) In determining therevailing party in cases in which more
_ (2) Eachdecision shall include notice of any right of the-patthanone issue is contested, the examiner shall take into account
tiesto petition for rehearing and administrative or judicial reviehe relative importance of each issue. The examiner shall provide
of adverse decisions, the time allowed for filing each petéiwh for partial awards of costs under this section based on determina
identification of the party to be named as respondent. No tiniens made under this subsection.
periodspecified under 227.49 (1)for filing a petition forrehear (5) If the hearing examiner awards costs under (@)bhe or
ing, under s227.53 (1) (afor filing a petition for judicial review sheshall determine the costs under this subseatirept as mod
or under any other section permitting administrative review of gied under sub(4). The decision on the merits thfe case shall
agency decision begins to run until the agency has complied Wi placed in a proposed decision and submitted und22 a7
this subsection. and227.48 The prevailing party shall submit, within 30 days
Lomn Visee Banm e St 1085 & b 1 1975 . 22111981 6. 378 after service of theproposed decision, to the hearing examiner and

Serviceof adecision is complete on the date of its mailing regardless of its rece‘& the state agency which is the Io_smg Party ar_] 'temlzed appllca
by the addresseeln re Proposed Incorporation of PewaukezWs. 2d 593241  tion for fees and other expenses, including an itemized statement
N.\Ié\gfn(igﬁl%gﬁz?gr){der sub. (2) of the right to judicial review need be given only wifrorn any attorney or expert witness representingppearing on
adecision arising out of a contested case proceeding. Callr@igano231Wis. ﬁehalfOf the partystating the actual time expended and the rate at
2d 420,605 N.W2d 260(Ct. App. 1999)99-0255 which fees and other expenses were computed. The state agency
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which is the losing party has 15 working days from the date of (c) The discovery of new evidence fciently strong to
receipt of the applicatiorto respond in writing to the hearingreverseor modify the orderand whichcould not have been pre
examiner. The hearing examiner shall determine the amount wibusly discovered by due diligence.

costsusing the criteria specified in814.245 (5;and includean (4) Copiesof petitions for rehearing shall be served on al par
orderfor payment of costs in the final decision. tiesof record. Parties may file replies to the petition.
(6) A final decision under sulfb) is subject to judiciateview (5) Theagency may order a rehearing or enter an order with

unders.227.52 If theindividual, small nonprofit corporation or referenceto the petition without a hearingnd shall dispose of the
smallbusiness is the prevailing party in the proceeding for judicigétition within 30 days after it is filed. If the agency does not enter
review, the court shall make the findings applicable under anorder disposing of the petition within t8@-day period, the
814.245and, if appropriate, award costs related to that proceedjpefition shall be deemed to have been denied as of the expiration
unders.814.245 regardless of who petitions for judiciaview of the 30—day period.
In addition, the court oreview may modify the order for payment  (6) Upongranting a rehearing, the agency shall setthtter
of costs in the final decision under s{). for further proceedings as soon as practicable. Proceedings upon
(7) Anindividual is not eligible to recover costs under this secehearingshall conform as nearly may be to the proceedings in an
tion if the persors properly reported federal adjusted grossriginal hearing except as the agency may otherwise direct. If in
incomewas $150,000 or more in each of the 3 calendar yeardle agencys judgment, after such rehearing it appears that the
correspondindiscal years immediately prior to the commenceoriginal decision, order or determination is in any respect unlaw
mentof the case. This subsection applies whether the person fildsor unreasonable, the agency may reverse, change, noodify
the tax return individually or in combination with a spouse.  suspendhe same accordinglyAny decision, order atetermina
(8) If a stateagency is ordered to pay costs under this sectidin made after such rehearing reversing, changing, modifying or
the costs shall be paid from the applicable appropriation undesgspendinghe original determinatioshall have the same force
20.865(1) (a) (g) or (q). andeffect as an original decision, order or determination.

; ; History: 1975 c. 94.3; 1975 c. 4141977 c. 1391979 c. 2081985 a. 183.33t
(9) Eachstate agency that is ordered to pay costs uthier ¢ . =rod =507

sectionor thatrecov_ers costs under si{b0) shall submit a report  Thissection does not require service of a petition for rehearing within 20 days of
annually,as soon ais practicable after June 30, to the chief clerkervice of the (;rdeonly filing. DOR v Hogan,198 Wis. 2d 792542 N.W.2d 148

; fatrib gt 14C5 App. 1995)95-0438
of eaqh house .Of the IegIS|ature’ for distribution to the approprléﬁ\%iling of a petition for rehearing under sub. (1) is not accomplished upowiits
Standmgcommltte_es Und_er §3.172 (3) the numbemature and ng, A petition is filed when it is physically delivered to and received byelevant
amountsof the claims paid, thelaims involved in the contestedauthority. Currier v Wisconsin Department of Revenue, 2006 WI AppZBB Ws.
case in which the costs were incurred, the costs recovered urfd&p3 709 N-W2d 52005-0292
sub.(10) and anyother relevant information to aid the legislatur
in evaluating the &ct of this section.

(10) If the examiner finds that the motion undeib.(3) is

%27.50 Ex parte communications in contested cases.
(1) (a) In acontested case, no ex parte communication relative

. : the meritsor a threat or éér of reward shall be made, before
frivolous, the examiner may award the state agency all reason Haecision is rendered, to the heariagminer or any otherfaial

costsin responding to the motion. brder to find a motion to be or employee of the agency who is involved in the decision—

frivolous, the examiner must find one or more of the foIIowing:making process, by:

; r(1a) The motion vl\(a_s sulbmit_teql in ?ﬁd f?itth' solely for purposes 1 “an official of the agency or any other public employee or
of harassing or maliciously injuring the state agency official engaged in prosecution or advocacy in connection with

(b) The party or the partyattorney knewor should have the matter under consideration or a factually related matter; or
known, that the motiorwas without any reasonable basis in law 2. A party to the proceeding, or any person who directly or

grni?(?étr{s?gr? (ﬁgg‘?f?g;ﬁ)ﬁugrpfer\tg?;g gfge?(ci)gtifr?g?amwlem for - indirectly would have a substantial interest in the proposed agency
' : tionor an authorized representative or nsel.

History: 1985 a. 52Stats. 1985 s. 227.%;1985 a. 183s.335 57; 1985 a. 332 actionor an authorized epresentative or cou .SG .

s.253 Stats. 1985 s. 227.485987 a. 1861997 a. 2779; 2003 a. 145 (b) Paragrapffa) 1.does not apply to an advisory $tahich

Thatthe state loses a case does not justify the automatic imposition of fees gf@esnot participate in the proceeding.

costs. An award depends upon whether the stape'sition had guable merit. : : :
Behnkev. DHSS,146 Ws. 2d 178430 N.W2d 600(Ct. App. 1988). (c) This subsection does not apply to an ex parte communica

Sub. (4) requires a party who prevails in an agesgyoposed decision to seek tion which is authorized or required by statute.
costswithin 30 days of the proposed decision, thereby permitting the hearing ; ; f
examinerto make appropriate findings on entitlement to, and amount of, costs to be (d) This su_bsecﬂon doewmt apply to an ex pa_lrte .Commumc‘fa
awarded. Any disputes regarding that decision can then be resolved, along wit{#@8 by an oficial or employee of an agency which is conducting
merits of the underlying mattein one final decision. Gordon $tate Medical g class 1 proceeding.

ExaminingBoard,225 Ws. 2d 552593 N.W2d 481(Ct. App. 1999)98-2144 () This subsection does not apphetty communication made
227.49 Petitions for rehearing in contested cases. to an agency in response to a reqbgshe agency for information
(1) A petition for rehearing shall not be a prerequisite for appé'%lqu'red'n the ordinary course of its regulatory functionsrg
or review Any person aggrieved by a final order maythin 20 ©' the agency _ .
daysafter service of the orddile a written petition for rehearing . (2) A hearing examiner or other agencji@él or employee
which shall specify in detail the grounds for the relief sought af@volvedin the decision-making process who receaeex parte
supportingauthorities. An agency may order a rehearing on j&@mmunicationin violation of sub(1) shall place on the record
own motion within 20 daysifter service of a final ordefThis sup ~ ©f the pending matter the communication, if written, a memoran
sectiondoes not apply to 47.025 (3) (e)No agency is required dum stating the substance o_f thge communication, if oral, alt writ
to conduct more than one rehearing based on a petition for reh&&ff réSponses to theommunication and a memorandum stating
ing filed under this subsection in any contested case. the substance ddll oral responses made, and also shall advise all
(2) The filing of a petition for rehearing shall not suspend é)rarnes_thatthe material has been placed on the record; however
delaythe efective date of the ordeand the order shall takeexdt dnywriting or memorandum which would not be admissibto

onthe date fixed by the agency and shall continuefecefinless the recordif presented at the hearing shall not be placed in the
cord,butnotice of the substance or nature of the communication

gﬁes%?tg's?gésagrgpﬁﬂ eo(; g;tigwe order is superseded, mocll'f'gstilall_be _given to all parties. Any pard;es_iring to rebut the com
. . N municationshall be allowed to do so, if the party requests the
(3) Rehearing will be granted only on the basis of: opportunityfor rebuttal within 10 days after notice of temmu
(a) Some material error of law nication. The hearing examiner or agencyi@él or employee
(b) Some material error of fact. may, if deeming it necessary to eliminate thfeef of an ex parte
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communicationreceived, withdraw fromthe proceeding, in  Thedecision of the PSC not to investigate under ss. 196.28 and 196.29 was a nonre
; ; viewable,discretionary determination. Reviewable decisions are defWeston-
Wh'_Ch cgse a SUCCEISSOI’ shall be assigned. sin's Environmental Decade, Inc. RSC 93 Ws. 2d 650287 N.W2d 737(1980).
History: 1975 c. 94.3;1975 c. 4141977 c. 4181985 a. 183.33f Stats. 1985 A court order setting aside an administrativéer and remanding the case to the
S. 227-59- . . . o administrativeagency was appealable as of right. BearB8bHR, 102 Wis. 2d 70
Thefailure to notifythe parties of the receipt of an ex parte communication wa®e N.W.2d 22(1981).
harmlesserror Seebach.WwSC,97 Ws. 2d 712295 N.W2d 753(Ct. App. 1980). Because aappointmento office was an administrative decision, a challenge of
appointmentould only be made under this chapt8tate ex rel. Frederick €ox,
227.51 Licenses. (1) When the grant, denial or renewal oflﬂAV&”eSdg?atZO%]?’L?C?gm’xfgcfégi(svg?&’brﬁsef)\h hen the plbdfinot pursue any
a |IC€‘_nS€ IS requ!r(_ed to be_preCEded by nCHICI:_é opportunity for ,yailableremedies under ch. 22Turkow v DNR, 216 Ws. 2d 273576 N.W2d 288
hearing,the provisions ofhis chapter concerning contested casest. App. 1998)97-1149
apply Thedivision of hearings and appeals is not a éigency chared with the adminis
’ . . . . tration and enforcementf the statutes involved and does not have experience
(2) Whena licensee has made timelpd suficient applica administeringthe underlying program. Unless the line agency has adoptets DHA
tion for the renewal of a license or a new license with referenceart@rpretatioras its ownge novo review of a DHA decision is appropriate. Buettner

L. . P : HFS, 2003 WI App 90264 Ws. 2d 700663 N.W2d 282 01-0981
any activity of a continuing nature, the existing license does nb nlike factualquestions, or questions with legal issues intertwined with factual

expire until the application has been finally acted upon by th@terminationsneither party bears any burden when the issue before the court is
agency,and, if the application idenied or the terms of the newWheltheﬁlhn admr'Stfa“Ve aggnc%lexcef‘gegéhe scope p‘f’“’ff.s '“rfrg]mu't%atmtgt
: L : : : rule. The court examines thaabling statutee novo to ascertain whether the sta
licenseare _"m'tEd‘ until the last _day for seeking review of thgtegrants express or implied authorization for the rule. Any reasonable mirubt
agencydecision or a later date fixed by ord#rthe reviewing tainingto an agencgimplied powers are resolved against the agedgconsin
court CitizensConcerned for Cranes and DoveBDNMR, 2004 WI 40270 Ws. 2d 318677
. . e . N.W.2d 612 02-1166

(3) Exceptas otherwise specifically provided by lave reve Although this section does not require thatdministrative decision be final to

cation,suspension, annulment or withdrawal of any license is lapge subject to judicial revieycase lavwhas established that the legislative intent was

; ; : ; imit judicial review to final orders of an agenc final order for purposes of judi
ful unlessthe agency gives notice by mail to the licensee of faa@él review directly dfects the legal rights, duties, or privileges of a person. One

or conduct which warrant the intended action and the license@dgecof this standard is whether the person would have another opportunity for judi
givenan opportunity to show compliance with all lawful requirecial review whereas an interlocutory order is one under which the substantial rights
mentsfor the retention ofhe license. If an agency finds that pubZ fieparties 'g&ﬂ”ﬁ,”ﬁgf;”gg%ﬂif';ﬁ B e pe ok pather action. Sierra
lic health, safety or welfare imperatively requires &/@BCY  Administrativedecisionseligible for judicial review in Wiéconsin. Klitzke, 61
actionand incorporates a finding to theffect in its ordersumt  MLR 405.

mary suspension of a licenseay be ordered pending proceedings ) ] ]

for revocation or other action. Such proceedings shall B&7.53 Parties and proceedings for review . (1) Except

promptly instituted and determined. asotherwise specifically provided by laany person aggrieved
History: 1975 c. 4141985 a. 183.33t, Stats. 1985 s. 227.51. by a decision specified in 827.52shall be entitled to judicial
Cross-reference: See also ch®L 1and2, Wis. adm. code. review of the decision as provided in this chapter and subject to

Summary suspension of occupational licenses is discu3editty. Gen. 10. all of the fo||owing procedural requirements:

227.52 Judicial review; decisions reviewable.  Adminis () 1. Proceedings for review shhit instituted by serving a

. - ; L etition therefor personally or by certified maipon the agency
trative decisions which adverselyfeft the substantial interests of? ; H - I .
anyperson, whether by action or inaction, wheth&rmaétive or or one of its dicials, and filing the petition in the e of the

-1 ¢ K - L clerk of circuit court for the county where the judicial review-pro
negativein form, are subject to review as provided in this chapteieq jings are to be held. If the agency whiessionis sought to
exceptas otherwise provided by law and exdeptthe following: ) o\ iewed is the tax appeals commission, the banking review

_ (1) Decisionsof the department of revena¢her than deei  poard,the credit union reviewoard, or the savings institutions
sionsrelating to alcohol beverage permits issued undetZ®.  review board, the petition shall be served upoth the agency
(2) Decisions of the department of employee trust funds. whosedecision is sought to be reviewed and the corresponding
(3) Thosedecisions of the division of banking that are subjeg@amedrespondent, as specified under. gay 1.to 4.
to review prior to any judicial reviewby the banking review 2. Unless a rehearing is requested und2@8.49 petitions
board,and decisions of the division of banking relating to savinder review of contested cases shall be served and filed within 30
banksor savings and loan associations, but no other institutiof@ysafter the service of the decision of the agamsyn all parties

subjectto the jurisdiction of the division of banking. unders.227.48 If a rehearing is requested unde227.49 any
(4) Decisions of the dice of credit unions. party desiring judicial review under this subdivision shall serve
(6) Decisionsof the chairperson of the government account@ndfile a petition for review within 30 days after service of the
bility board or the chairpersandesignee. orderfinally disposing of the application for rehearing, or within

30 days after the final disposition by operation of law of any such
applicationfor rehearing. The 30—day period for serving and fil

: . S ing a petition under this subdivision commences on the day after
thelabor and industry review commission.

History: 1975 c. 4141977 c. 187418 1981 c. 7996, 391; 1983 a. 27122, 183 personaber\q(.:e or ma|I|n.g of the decision by the agency
538 1985 a. 183.35; Stats. 1985 s. 227.52995 a. 2%s.6233 9130 (4) 1997 a. 2m. Petitions for review of cases other titantestedases

3,27,1999 a. 9182 2003 a. 332007 a. 1 shallbe served and filed within 30 days after personal service or
Cross—reference: See s50.03 (1) for review under subchapter | of chapter 5O'mailing of the decision by the agency

Legislative Council Note, 1981 Theamendment to s. 227.15 applies court review o . i .
underch. 227 to revocations, suspensions and nonrenewals by the department of per 3. If the petitioner is a resident, the proceedings shall be held
mitsissued by it. [Bill 300-A] in the circuit court for the county where the petitioner resides,

An order of the tax appeals commission refusing to dismiss proceedings for | ; i : ;
of jurisdiction was not appealable because the merits of the case were still pen eptthat if the petitioners an agencyhe proceedlngs shall be

Paschv. DOR,58 Ws. 2d 346206 N.W2d 157(1973). in‘the circuit court for the county where the respondent resides and
Therequirements of ss. 227.15 and 227.16 (1) [no@2&52 and 227.53 (1)] for exceptas provided in s§.3.0301 (2) (bR, 77.59 (6) (b)182.70

standingto seek review of an administrative decision do not create separate and i ™ i i
pendentriteria, but both sections essentially require that to be a person aggrieveg?a' and182.71 (5) (g') If the petitioner is a nonresident, the-pro

standingpurposes, onmust have an interest recognized by law in the subject mat@e€dingsshall be held in the county where the propertgciéd
that is injuriously gected bythe decision. ¥consins Environmental Decade, Inc. by the decision is located ,of no property is décted, in the
' i:(c:J’r?i?arV:A)?ir?:elrrlzs’lgy':‘ﬁ\é\:lzt?ezlgtiséil?hmission directing an election and detcountyWhere the diSpUte arose. If all parties stipulate and the
mining the bagaining unit under .70 (4) (d)is not reviewable. ‘&t Allis v courtto which the parties desire to transfer the proceedings agrees,
WERC,72 Ws. 2d 268240 N.W2d 416(1976). the proceedings may be held in tbeunty designated by the par

An unconditional interim order by the public servimemmission fixing utility  ties. If 2 or more petitions for review tifie same decision are filed
ratespending finaldetermination was reviewable when no provision was made f ; ; ; [ ; ;
therefund of excess interim rates. Friends of the Eaft8Z,78 Wis. 2d 388254 % different counties, the circuit JUdge for the County in which a

N.W.2d 299(1977). petition for review of the decisiowas first filed shall determine

(7) Thosedecisions othe department of workforce develop
mentwhich are subject to revigrior to any judicial reviewby
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the venue fofjudicial review of the decision, and shall order trans A f?tiluge to zt,ri?tly GfO"HP'Bt/hW“hh'? gart{tion Irequi(ement? of sub. (tl) It_:!oes not divest
idati ; a court of jurisdiction if all other jurisdictional requirements are met. EvdDisAD,
fer or COﬂSO|IdfiItI0n where appropriate. N . 62 Wis. 2d 622215 N.W2d 408(1974).
(b) The petition shall state thmature of the petition&s inter Whenthe taxpayer failed to serve a copy of his petition for review of a decision
est, the facts showing that petitioner is a person aggrieved bygm@rder ofthe tax appeals commission upon the department of revenue within 30

decision,and the grounds specified in227.57upon which peti Nﬁ‘ﬁ;ﬁg;@;&%@jﬁ““ had no jurisdiction. - CudahyDOR, 66 Ws. 2d 253224

tionercontends that the decision should be reversed or modifieteheimplied authority of the PSC under various provisions of ch. 196 to insure that
The petition may be amended, by leave of court, though the tifmere supplies of natural gas will remain esasonably adequate andfwiént as

i H i ; racticablendicates a legallyecognized interest of the environmental group mem
for serving the same has explred. The petition shall be emltle(gjr\gliving in the area &écted by the commission order in the future adequattyeof

the name of the person serving it as petitioner and the nathe ofservicethat is stficient to provide standing if the facts allegadhe petition are true
agencywhose decision is sought to be reviewedespondent, to challenge the commissiarfailure to consider conservation alternatives tgptbe

except thain petitions for review of decisions of the following’iogggplﬂf{,'\i,g’dsg’jge(rlné%fco”s‘”s Environmental Decade, Inc.RSC69 Ws. 2d
agenmesthe latter agency SpeCIerd shall be the named respon, county had standing to challenge the validity of a rule not adopted in conformity
dent: with ss. 227.02 through27.025,1983 stats. Dane CountyDHSS,79 Wis. 2d 323
P 5N.W.2d 539(1977).
1. The tax appeals .CommISSIOn' thet Qgpartment OT reven"ﬁé'_}“'Pelrti(es"under sub. (1) (c), 1975 stats., are those pers@inaatfvely demon
2. The banking review board, the division of banking. stratingactive interest in the proceedings; the PSC must identify partissoin's
3. The credit union review board. thdioé of credit unions EnvironmentaDecade, Inc. WPSC,84 Ws. 2d 504267 N.W2d 609(1978).
! R . ! o ' Chapterg01 is inapplicable to judicial review proceedings. Omerni€¥NR, 94
4. The savingstitutions review board, the division of bank wis. 2d 309 287 N.W2d 841(Ct. App. 1979).
ing, except if the petitioner is the division of banking, the prevail Servti_c'_e on a tc_iepartguert\rt1 _rathe{_ tharbslmmecif_ic #;SS"’”DVSK’TOTSV degggrggnt
H 5 o H o : H ssuficient notice under tnis section. sunnyvie e V. , S.
ing partiesbefore the savings institutions review board shall be t@%N_WZd 632(1981).

namedrespondents. Whenthe petitioners lacked standing to seek review and the intervenors filed after
(c) A copy of the petition shall be served personally or by-cert'i'e time limit in sub. (1), the intervenors could not continue to press their claim. Fox

. . . L . 7 L H v. DHSS,112 Wis. 2d 514334 N.Ww2d 532(1983).
fied mail .Or’ when service is tlmeladmltte.d In. ertlng, by first Thetest fordetermining whether a party has standing is: 1) whether the agency
class mail, not later than 3fays after the institution of the pro gecisiondirectly causes injury to the interasitthe petitioner; and 2) whether the

ceeding,upon each party who appeared before the agency in theertednterest is recognized by laMaste Management of ¥¢onsin VDNR, 144
proceedingn which the decision sought to leviewed was made Wis: 2d 499424 N.W2d 685(1988).

. . Althoughit may not be able to sue the state, a county has standing to bring a petition
or upon the party;’ attorney of recordA court may not dismiss for review because the petition initiates a special proceeding rather than an action.

the proceeding for review solelyecause of a failure to serve aRichlandCounty v DHSS,146 Ws. 2d 271430 N.W2d 374(Ct. App. 1988).

copy of the petition upon party or the partg attorney of record  Delivery of a petition to amgency attorney did not meet the requirements fer ser
unlessthe petitioner fails tserve a person listed as a party for puiC® (e sub- (1) (2) 1. #ieensel VDHSS.179 Ws. 24 637508 N-W2d 33(Ct
pOSESDf review in the agencydemsmn under 827.47or the per The time provisions under sub. (2) aneandatory Wagner v State Medical

son’sattorney of record. ExaminingBoard,181 Ws. 2d 633511 N.W.2d 874(1994).

; feci the case of a ch. 227 petition for revji¢he petition commences the actiather
. (d) I_Except in the case o_f the_ tax apPeals commission, the b_atng;continuing it. As an attorney is not authorized to accept the service of process
ing review board, the credit union review board, and the savingsmencingn action, service on the attorrggneral rather than the agency is insuf

institutionsreview board, the agency and all parties to the pr(ﬁcient to commence an action for reviewimenez v State Medical Examining

H : : g : ard,229 Ws. 2d 312600 N.W2d 28(Ct. App. 1999)98-1367
ceedingbefore it shall have the right to participate in the prc)Ce(:“aoSection227.48 applies only to contested cases. By virtue of the reference to s.

ingsfor review The court may permit other interested persons #07.48 the 30-day deadline in sub. (1) (a) 2. is inapplicable to noncontested cases.

intervene. Any person petitioning the court to intervene Shaﬁecauselghere is r&o_srt]atutorydlin"lfit for noncor;]testeq cases, ?\?‘l—smonth dsefault limita
i applies. Hedrich.\Board of Regents dhe University of Visconsin System,
servea copy of the petition on each party who appeared before Jgf{i'5., 555 548 Ws. 2 204695 N W2d 650 00-2002
agencyand any additional partiés the judicial review at least 5 Becausearties to an agency proceeding have the right to participate in judicial
daysprior to the date set for hearing on the petition. review proceedingsinder the first sentence in sub. (1) (d), those parties are not part
. - . of the group referretb as “other interested persons” in the second sentence and there
~ (2) Everyperson served with the petition for review as-prGore are not entitled tpetition for permissive intervention. Under sub. (1) (d) the peti
videdin thissection and who desires to participate in the praceeidn to intervene must be served all parties to the judicial review at least 5 days
i i i i it forethe hearing on the intervention petition. Citizens’ Utility BoarBSC, 2003
mgs_for review thereby |n_st|tuted shall serve upon the petitjon | App 206,267 W, 20 414671 NW2d 11 02-1834
Wlthln 20 days after service of t_he petition upon Such PEerson, @ds 3 general mattesub. (1) (a) 2. &rds a petitioner 30 days from the datesef
noticeof appearance clearly stating the persqusition with ref  vice of the original adverse agency decision to file a petitofudicial review The
erence to each material allegation in the petitiodto the afirm- extendeddeadline for filinga petition for judicial review applies only when rehearing

N if > f th L is requested under 827.49. Section 227.49 (1) specifies that the petition for rehear
ance,vacation or modification of the order decision under ingmust be filed, meaning physically delivered to and received by the agéthiy

review. Such notice, other than by the named respondent, skaHays of the initial decision. 'If a petition for rehearing is not filed within the 20-day

alsobe served on the named respondent and the attorney gen&p§jlimit, a rehearing is not properly requested under s. 227.49 and the petitioner
. . N . eshot acquire the benefit of the extended deadline for petitioning for judicial
andshall be filed, together with proof of required service thereqkyiew. curier v Wisconsin Department of Revenue, 2006 Wi App2EB Wis. 2d

with the clerk of the reviewing court within 10 days after such sea93 709 N.w2d 520 05-0292

vice. Service of all subsequent papers or notices in such pr_Oceealthough sub. (1) did not clearly prescrilvehich governmental entity must be
namedand served as respondent in this case,’BH@tice gave clear instructions and

ing neeche made Only upon the Petitioner and SUPh o;her PersQdiified any ambiguity in sub. (1), making the petitioseilure to follow thenotice
ashave served and filed the notice as provided in this subsectioreasonabland dismissal of the petition for judicial review propatl Star Rent
or have been permitted to intervene in said proceeding, as pal"g'é%“ d'gga"bg'?_ez%égémem of Bnsportation, 2006 WI 8292 Ws. 2d 615716
thereto,by order of the reviewing court. Sub.(1) (b)does not authorize a circuit cotartlismiss a petition for judicial review
History: 1971 c. 2431975 c. 94.3; 1975 c. 4141977 c. 265.75; 1977 c. 187  becausét does not show the nature of the petitiomémteresbr state a ground for
1979c. 90 208 355, 1985 a. 14%.10; 1985 a. 183s.37, 57, Stats. 1985 s. 227.53; relief under s. 227.57 unless the petitioner has notice of the possibility of dismissal
1987a. 27313 399 1991 a. 2211995 a. 271997 a. 271999 a. 985; 2001 a. 38  anda reasonable opportunity to request lemvamend the petition. The claimed
2003a. 33118 2005 a. 2532009 a. 324 deficiencymust be raised by motion of the respondent and may not be raised by the
Thecircuit court had no jurisdiction of an appeal from tdveappeals commission court sua sponte. JacksarLiRC, 2006 WI App 97293 Ws. 2d 332715 N.W2d
whenthe petition for review was served only on the department of revenue and fof, 05-2123 i .
on the commission within the allowed 30 days. BrachlOR,48 Ws. 2d 184179 The 30-day limitation period under sub. (1) (a) 2triggered only by s. 227.48
N.W.2d 921 (1970). serviceof the decision upon the parties, which occurs on the date the desision
Service on the department of a notice of appeal by ordinary mail, when receifé@jledto the parties, not the various dates of receipt. Once the time limitation is trig
in time andnot promptly objected to was good service. Service onfanstaiber ~geredstrict compliance isequired. Wisconsin Power & Light Co..\PSC, 2006 WI
of the department was §igfent when in the past that individual had represented hinf\PP 221,296 Wis. 2d 705725 N.W 2d 42305-3092
selfas an agerdnd as an attorney for the department. Hamilt@IMHR, 56 Ws.
Zd:73 203 ’I\‘-V_\|’|2d ZI(,19f73)- dor demvi dton t 1o p227-54  Stay of proceedings. The institution of theroceed
n appeal will not lie from an order denying a petition to reopen an earlier : i
orderwhenno appeal was taken from the order or the order denying rehearing witHi for r_evu_aw shall not stay enforcement of the agency d90|5|on.
30days. Bwn of Caledonia VPSC 56 Ws. 2d 720202 N.W2d 912(1973). Thereviewing court may order a stay upon such terms as it deems
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proper,except as otherwise provided in $96.43 253.06 and 227.57 Scope of review . (1) The review shall be conducted

448.02(9). by the court without a jury and shall be confined to the record,
History: 1983 a. 271985 a. 183.39; Stats. 1985 s. 227.58987 a. 51997 a.  exceptthat in cases of alleged irregularitiesprocedure before

27,311, 2007 a. 20196, 2009 a. 28 the agency testimony thereon may be taken in twairt and, if

N leave is granted to take such testimasgpositions and written

the petition for review upon the agenayr within such further interrogatories may be taken prior to the date set for hearing as

time as the court mawllow, the agency shall transmit to theprowdedln ch.804 f Proper cause Is shown "?erefOT .

reviewingcourt the original or a certified copy of the entire record (2) Unlessthe court finds a ground for setting asidedify-

of the proceedings iwhich the decision under review was maddPd, remanding or ordering agency action or ancillary relief under

including all pleadings, notices, testimgngxhibits, findings, aspecmed provision ofhis section, it shall &fm the agencys

decisionsprders and exceptions, therein; but by stipulatioallof action. _ )

partiesto the review proceedings the record may be shorteped (3) Thecourt shall separately treat disputed issuesgehcy

eliminatinganyportion thereof. Any partyther than the agency Procedurejnterpretations of lajdeterminations dfact or policy

refusingto stipulate to limit the record may be taxsdthe court within the agency exercise of delegated discretion.

for the additional costs. The record may be typewritten or printed.(4) The court shall remanthe case to the agency for further

The exhibits may be typewritten, photostated or otherwise repractionif it finds that either the fairness of the proceedings or the

duced,or, upon motion of any partwr by order of the court, the correctnes®f the action has been impaired bgaterial error in

original exhibits shall accompany the record. The cooay procedureor a failure to follow prescribed procedure.

requireor permit subsequent corrections or additions to the record(5) The court shalset aside or modify the agency action if it

whendeemed desirable. finds that theagency has erroneously interpreted a provision of
History: 1985 a. 183.4L Stats. 1985 s. 227.55. law and a correct interpretation compels a particular action, or it

Time provisions under thisection are mandatoryVagner v State Medical :
ExaminingBoard, 181 Ws. 2d 633511 N.\W.2d 874(1994). shallremand the case to the agency for further action under a cor
rectinterpretation of the provision of law

227.56 Additional evidence; trial; motion to dismiss; (6) If the agency action depends on any fact found by the
amending petition. (1) If before the date séor trial, applica agencyin a contested case proceeding, the court shall not-substi
tion is made to the circuit court for leave to present additional ettiteits judgment for that of the agency as to the weight of the evi
denceon the issues in the case, and it is shown to the satisfactiemceon any disputed finding of fact. The court shall, however
of the court that the additional evidence is material and that thestaside agency action or remand the case to the agency if it finds
were good reasons for failure to present it in the proceedingmtthe agency action depends on any finding of fact thatas
beforethe agencythe court may order thtte additional evidence supportedby substantial evidence in the record.
betaken before the agency upon such terms as the court may dee(i7) If the agencyg action depends on facts determined without
proper. The agency masnodify its findings and decision by rea a hearing, the court shall set aside, modify or order agency action
sonof the additional evidence and shall file with the reviewing the facts compel a particular action as a matter qfdaw may
courtthe additional evidence together with angdified or new remandthe case to the agency for furtleamination and action
findings or decision. within the agency responsibility

(2) Proceedingsor review ofadministrative agency decisions  (8) The court shall reverse or remand the case to the agency if
asprovided in this chapter may be brought on for trial or hearimgfinds that the agencg/exercise of discretion is outside the range
atany time upon not less than 10 days’ notice given after the exg discretion delegated to the agency by lmsinconsistent with
ration of the time for servicef the notices provided in 827.53 anagency rule, an fm‘_qa”y stated agency pohcy ;4 prior agency
2). practice,if deviation therefrom isot explained to the satisfaction
~ (3) Within 20 days after the time specified ir2&7.53for fil-  of the court by the agency; or is otherwise in violation of a consti
ing notices of appearance Emy proceeding for reviewany tutionalor statutory provision; but the court shall not substitute its
respondentvho has served such notice may move to dismiss faigigmentfor that of the agency on an issue of discretion.
petitionas filed upon the ground that such petition, upofais, (9) Thecourts decision shall provide whatever relief is appro
doesnot state facts sfitient to show thathe petitioner named pjateirrespective of the original form of the petition. If the court
thereinis a person aggrieved by the decision sought to E@tsaside agency action or remands the case to the agency:for fur
reviewed. Upon the hearing of such motion the court may grafer proceedings, it magnake such interlocutory order as it finds

the petitioner leave to amend the petition if the amendment as py cessaryto preserve the interests of any party and the public
posedshallhave been served upon all respondents prior to s dingfurther proceedings or agency action.

hearing. If so amended the court may consider and passthpon (10) U . .
= " ; ; ponsuch review due weight shall be accorded the-expe
validity of the amended petition without further or othastion fience, technical competence, and specialized knowledgheof

to dismiss the same by any respondent. agencyinvolved, as well as discretionary authority conferred

History: 1975 c. 4141985 a. 183s.41, 57; Stats. 1985 s. 227.56. it. The rightof th I hall h . |
Section111.36 (3m) (c) [now s.111.39 (5) (c)] shows a policggainst opening Fair uponit. e rightof the appellant to challenge the constitutiona

Employmentproceedings more than one year after the commisdioal order; a ity of any acbr of its application to the appellant shall not be-fore
courtshould not use ch. 227 or s. 752.35 to circumvent that pdlibicago & North  c|osedor impaired by the fact that the appellant has applied for or

WesternRailroad v LIRC, 91 Ws. 2d 462283 N.W2d 603(Ct. App. 1979). ldsa li it ivil d h act
A court may not find facts under sub. (1); the court may only receive evidencehtg sa license, permit or privilege under such act.

determinewhether to remand to the agency for further fact finding. State Public Inter History: 1975 c. 94.3; 1975 c. 4141979 c. 2081985 a. 183.41; Stats. 1985
venorv. DNR, 171 Ws. 2d 243490 N.w2d 770(Ct. App. 1992). S.227.57.

Substantiakvidence is thajuantity and quality of evidence that a reasonable per Undersub. (6), a finding of fact is supported if reasonable minds could atrive
son could accept as adequate to support a conclusionttehearsay medical thesame conclusion. ®gtring vJames71 Ws. 2d 462238 N.W2d 695(1976).
reportsare admissible as evidence. Properly admitted evidence may not necessarily reviewing court, in dealing with a determination or judgment that an administra
constitutesubstantial evidence. Uncorroborated written hearsay medical repgjiz agency is alone authorized to make, must judge the propriety of the action solely
alonethat were controverted by in-person testimonyrtiticonstitute substantial o grounds invoked by the agency wathficient clarity. Stas vMilwaukee County
evidenceto support a boarsidecision. Gehin Wisconsin Group Insurance Board, ciyil Service Commissiofis Ws. 2d 465249 N.W2d 764(1977).
zoggghigjg%\f)\l: 2d 11, 692 N-W2d 572 03-0226 : hena DNR decision under s. 30.12 prohibitestracture and the riparian owner

: pecifically describes in the last sentence the circumstances ua&ﬁwot seek review under s. 227.20 [now 227.57], the trial ¢m@atno jurisdiction

which a court may dismiss an amended petition without a motion from the resp - L ) .
dent,the only reasonable construction of sub. (3) is that the court may not dismiss. ear an action by the owner seeking a declaration that structure was a permitted

original petitionwithout a timely motion from the respondent asserting that the petp'gr under s. 30.13. KosmatkaDNR, 77 Ws. 2d 558253 N.w2d 887

tion does not allege facts showing that the petitioner is aggrieMeelcircuit court ~ Summaryjudgment procedure is not authorized in proceedmigsidicial review

doesnot have the authority to dismiss the petition sua sponte on the ground that it dhierthis chapter Ws. Environmental Decade RSC,79 Wis. 2d 161255 N.W2d

notallege facts showing that the petitioner was aggrieved. JackistG; 2006 Wi ~ 917.

App 97,293 Ws. 2d 332715 N.W2d 654 05-2123 “Discretion” means a process of reasoning, not decision-making, based on facts
Hearsay in Administrative Hearings. Maloneégs. Law Sept. 2005. in the recordr reasonably inferred from the record, and a conclusion based cn a log

227.55 Record on review . Within 30 days after service o
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ical rationale founded on proplergal standards. Reidinger@ptometry Examining The scope of judicial review in dtonsin. Hewitt, 1973 WLR 554.
Board,81 Ws. 2d 292260 N.W2d 270 The standard of review of administrative rules isdtnsin. 1982 WLR 691.
An agency determination that an environmental impact statement was adequately

preparedis reviewed under s. 227.20 [s. 227.57].istinsins Environmental 297 58 Appeals. Any partyincluding theagencymay secure

Decadelnc. v PSC,98 Ws. 2d 682298 N.W2d 205(Ct. App. 1980). X " . .9
Relief from a judgment entered in a ch. 227 review may nagrasted under s. areview of the final JUdgment dhe circuit court by appeal to the

806.07. Charter Manufacturing Co. Milwaukee River Restoration Council, Inc. courtof appeals within the time period specified i888.04 (1)
102Wis. 2d 521307 N.w2d 322(Ct. App. 1981). History: 1977 c. 18%.134; 1983 a. 2191985 a. 183.41; Stats. 1985 s. 227.58.
A party cannot recover attornsyees against tretate under sub. (9). An adminis  Judicial Council Note, 1983:This section is amended by repealing the appeal
trativejudgeshould have been disqualified due to a compelling appearance of impdieadlineof 30 daysfrom notice of entry of judgment for greater uniformitgn
priety. Guthrie v WERC, 107 Ws. 2d 306 320 N.W2d 213(Ct. App.1982).  appealmust be initiated within the time specified in s. 808.04 (1), stats.s&bf®n
Affirmed. 111 Wis. 2d 447331 N.W2d 331(1983). is further amended to eliminate the superfluous provision that the appeal is taken in
The commissiors change of accounting treatment for recovery of utility expendithe manner of other civil appeals. Civil appeal procedures are governed by chs. 808
tures was arbitrary and capricious.is@bnsin Public Service Corp.RSC,109 Ws.  and809. [Bill 151-S]
2d 256 325 N.W2d 867(1982). The court of appeals had no poweremand a case under 806.07 (1) (b) or (h);
Sub.(7) grants the trial court broad authorityrémnand a matter to an agency forch. 227 cannot be supplemented by statutory remedies pertaining to civil procedure.
furtheraction when no hearing has been held and no particular result is compelle@hisago& North Western Railroad.\LIRC, 91 Wis. 2d 462283 N.W2d 603(Ct.
amatter Of)IaW R. W Docks & Slips vDNR, 145 Ws. 2d 854429 N.W2d 86(Ct. ~ App. 1979).
App. 1988).

Onreview there are three levels of deference that may be given to an adminisR@7.59 Certification of certain cases from the circuit

tive agencys conclusions of law and statutory interpretations, depending on t ; f :
agency'sexperience, technical competence, and knowledge in regard to the ques%@rj’r'rt of Dane County to other circuits. Any action or pre

presentedgreat weight, due weight, and devo. Kelley Companyinc. v Mar- ceedir!gfc_nr the review of any order of an administr_ativﬁcmfr,
quardt, 172 Ws. 2d 234493 N.W2d 68(1992). commission,department or other administrative tribunal of the
Statutesnabling rule promulgation are strictly construed to preclude the exerc%terequired by law to be institutéd or taken to the circuit court

of a power not expressly grante@hether an agency exceeded its authority iR pro . .
mulgatinga rule is reviewed de novo by a reviewoart. State Public Intervenor of Dane County except an action or appeal for the review of any

v. DNR, 177 Ws. 2d 666503 N.W2d 305(Ct. App. 1993). orderof the department of workforce developmenthe depast

Agencyjurisdiction is a legal issue reviewed de novo by a reviewing court. Amentof commerce or findings and orders of the labor and industry
agency'sdecision on the scope of its own power is not binding on the court. Loomis~. L . I . .
v. Wisconsin Personnel Commissidiy9 Ws. 2d 25 505 N.W2d 462(Ct. App.  [€view commission which is instituted or taken and is not called

1993). for trial or hearing within 6 months after the proceeding or action
Defaultjudgment is incompatible with the scope of review of a ch. 227 proceedifg. jnstituted, and the trial or hearing of which is not continoyed

Wagner v State Medical Examining Boarti31 Ws. 2d 633511 N.W.2d 874(1994). . . .
A circuit judge has inherent authority to order briefs in a case under this section 2 ulationof the parties or by order of the court for cause shown,

to dismiss the action if a party fails to file a brief as ordered. LetR€,202 Ws. ~ shallon the application of either party on 5 days’ written ndtice
2d 558 550 N.w2d 534(Ct. App. 1996)95-0797 he other be certified and transmitted for trial to the circoifirt

t
De novo review of an administrative decision is appropriate only if the issue is o : s :
of first impression or the agensyposition has been so inconsistent as to be of n@F thecoumy of the residence or pr|n0|pal place of business of the

guidance.An agency need not have considered identical or even substantially simpd@intiff or petitioney where the action or proceeding shall be

flalctssggfﬁr%% 818? gfrggtrl)lai Sgg)uégryzséclgeme- ITW DeltariRC, 226 Ws. 2d - gjven preference. Unless written objectisrfiled within the
Emphasizinghe uniqueness of certain facts presented to an administrative ageﬁc_)ﬂaype”()dv the Qrder cemfymg and transmitting .t.he proceeding

doesnot assure de novo review of the agesidgcision. The test is not whether theshallbe entered without hearing. The plaintif petitioner shall

agencyhas ruled on the precise, or even substansatiyiar, facts. The key is the ayto the clerk of the circuit court of Dane County a fee of $2 for

agency'sexperience in administering a particular statutory scheme. Mattila L

EmployeeTrust Funds Board, 2001 WI App 7843 Ws. 2d 90 626 N.w2d 33 transmittingthe record.

00-0759 History: 1977 c. 291983 a. 2191985 a. 183.47, Stats. 1985 s. 227.59995
Thecourts will not defer to an agency interpretation thegctly contravenes the a. 27ss.6238 9116 (5) 9130 (4) 1997 a. 3

words of a rule. fott v. DHFS, 2001 WIApp 68,242 Wis. 2d 397626 N.W2d 48

00-1486 227.60 Jurisdiction of state courts to determine valid -

Thetest under sub. (6) is whethéaking into account all of the evidence in the. .
record,reasonable minds could arrive at the same conclusion as the.ageadpd 1LY of laws when attacked in federal court and to stay

ings of an administrative agency do not need to refiesteponderance of the evi enforcement.  Whenever a suit praying for an interlocutory

denceas long ashe agency conclusions are reasonable. If the factual findings gfyi i i ictri
theadministrative body are reasonable, they will be upheld. Kitt&WD, 2002 qh]unc.tlon shall have been begun In a federal d_IStI’ICt court to
WI 54,252 Wis. 2d 561 644 N.W2d 649 003562 restrain any departmentpoard, commission or faer from

Ordinarily a reviewing court will not consider issues beyond those properly raisetforcingor administering any statute or administrative order of

beforethe administrative agencgnd a failure to raise an issue generally constitutas,; i ini i ini 1
awaiver of the right to raise the issue. Howethe ruleis one of administration, and Fhis state or to set aside or enjoin the suit or administrative order

the reviewing court has the power to decide issues that wenaiset! before the the departmgnt, boa.rd, commission diic#r, or the attorney gen
agency if all the necessary facts are of record and theisaLiegal one of great eral, may bring a suit to enforce the statute or order in the circuit

importance. Bunker vLIRC, 2002 W1 App 216, 257 W, 2d. 255650 N.W2d 864 court of Dane County at any time before the hearing on the

An agencys interpretation of its own rules is controlling unless it is plaimty- ~ @pplicationfor an interlocutory injunction in the suit in the federal
neousorinconsistent with the language of the rule. Agency interpretations ofiti  court. Jurisdiction is hereby conferred upon the circuit court of

rules generally receive only one level of deference from appellate courts, called eij ;
controllingweight or great weightDespite the dference in terminologythe defer [ﬁ‘éfneCounty and on the court of appeals,ampeal, to entertain

encegiven is similar to the great weight standard applied to statutory interpretatiotfae Suit with thepowers granted in this section. The circuit court
Both turn on whethethe agency interpretation is reasonable and consistent with theha|l, when the suit is broughtyant a stay of proceedings by any

2;;3‘23'@;9%“{,52?3;’;g*‘;;efk,'_‘i\}&gg ‘ggg‘g&‘fgéﬁ%amc"”s'” DNR, 2006 W gtatedepartment, board, commission oficér under the statute

Controllingweight deference is similar to great weight deference, despittifthe Or orderpending the determination of the suit in the courts of the

ferencein terminology because both standards turn on whetiheragencg inter  state. The circuit court of Dane County upon the bringing of the
pretationis reasonable and consistent with the meaning or purpose of the regula ) : . .
or statute. Controlling weight describes a levetieference given to an agergy’ it therein shalkt once cause a notice thereof, together with a

interpretationand application of administrative rules and regulations, wjidat  copy of the stay order by it granted, to be sent to the fedestaict

weightdeference describes a level of deference given to an agemeypretation i i i i
andapplication of a statute. DaimlerChrysletARC, 2007 WI 15299Wis. 2d 1 courtin WhI.Ch. the acltlon WaS. orlglnal]y beQUAn appeal shall
727N.W.2d 311, 05-0544 be taken within the time period specified in808.04 (2) The
Due process does not disqualify an agencg decision-maker merely because ofappealshall be given preference.
familiarity with the facts of thease. Hortonville Dist..\Hortonville Ed. Asso426 History: 1977 c. 1871983 a. 2191985 a. 18.49; Stats. 1985 s. 227.60.
U.S.482(1976). - . Judicial Council Note, 1983:This section is amended to replace the appeal dead
If a court dirms an agency decision under sub. (2), an unsuccessful claimant niiag of 10 days after termination of the suit by the time provisiorss 808.04 (2),
not bring a claim to federal court.oung v Michigan Wsconsin Pipe Line C&69  for greater uniformity Section 808.04 (2) provides that an appeal must be initiated

F. Supp. 741(1983). within 15 days of entry of judgment or order appedieth. The provision requiring
The Standards of Review for Agency Interpretation of Statutes istdlsin. preferentialcourt treatment is harmonized and standardized with similar provisions
Massa. 83 MLR 597 (2000). in the statutes. [Bill 151-S]
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