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CHAPTER 767
ACTIONS AFFECTING THE FAMILY

SUBCHAPTERI 767.451 Revision of legal custody and physical placement orders.
DEFINITIONS, SCOPE, JURISDICTION, AND 767.461 Revisions agreed to by stipulation.
RECOGNITION OF JUDGMENTS 767.471 Enforcement of physical placement orders.
767.001 Definitions. 767.481 Moving the childs residence within or outside the state.
767.005 Scope. SUBCHAPTER VI
767.01 Jurisdiction. SUPPOR AND MAINTENANCE
767.041 Full faith and credit; comity 767.501 Actions to compel support.
767.055 Uniform Divorce Recognition Act. 767.511 Child support.
SUBCHAPTER Il 767.513 Child health care expenses.
PROVISIONS OF GENERAL APPLICHON 767.521 Action by state for child support.
767.105 Information from the dfce of family court commissioner 767.531 Family support.
767.117 Prohibited acts during pendency of action. 767.54 Required exchange of financial information.
767.127 Financial disclosure. 767.55 Child support: employment-related orders.
767.13 Impoundment of record. 767.553 Annual adjustments in support orders.
767.16 Circuit court commissioner or law partner; when interested; procedure767.56 Maintenance.
767.17 Review of circuit court commissioner decisions. 767.57 Maintenance, child support, and family support payments; fees.
767.18 Actions to afirm marriage. 767.58 Noticeof change of employeaddress, and ability to pay; other informa
SUBCHAPTER Il tlo‘n.‘ )
GENERAL PROCEDURE 767.59 Revisionof support and maintenance orders.
767.201 Civil procedure generally governs. SUBCHAPTER VII
767.205 Parties; title of actions. PROPERY DIVISION
767.215 Initiating action; petition and response. 767.61 Property division.
767.217 Notice to Child Support Program. 767.63 Disposed assets may be subject to division.
767.225 Orders during pendency of action. SUBCHAPTER VI
767.235 Trial or hearing on judgment. ENFORCEMENT
767.241 Award of attorney fees and other fees and costs. 767.70 Child support enforcement: notice and service of process.
767.251 Content, preparation, and approval of judgment. 767.71 Reconciling percentage—expressed support orders.
767.264 Dismissal; vacation; substitution or withdrawal of attorney 767.73 Delinquent child or family support; suspension of operating privilege.
767.273 Allowances pending appeal. - ~ 767.75 Assignment of income for payment obligations.
767.281 Filing procedures and orders for enforcement or modification of-judgye7.76 Account transfers.
mentsor orders. 767.77 Enforcement of payment obligations.
SUBCHAPTER IV 767.78 Enforcement; contempt proceedings.
ANNULMENT, DIVORCE, AND LEGAL SERRATION SUBCHAPTER IX
767.301 Residence requirements. PATERNITY
767.313 Annulment. . 767.80 Determination of paternity
767.315 Grounds for divorce and legal separation. 767.803 Determination of marital children.
767.317 Defenses abolished. o 767.805 Voluntary acknowledgment of paternity
767.323 Suspension of proceedings tdeet reconciliation. 767.813 Summons.
767.331 Actions for certain interspousal remedies. 767.814 Names on pleadings after paternity determined.
767.335 Waiting period for final hearing or trial. 767.815 Enlagement of time in a paternity proceeding.
767.34  Court-approved stipulation. ) 767.82 Paternity procedures.
767.35 Judgment of divorce or legal separation. 767.83 Right to counsel.
767.36  Copies of judgment to parties. 767.84 Genetic tests in paternity actions.
767.375 Effect on transfers at death. 767.85 Temporary orders.
767.385 Maintenance,legal custodyand support when divorce or separation767.853 Paternity hearings and records; confidentiality
denied. 767.855 Dismissal if adjudication not in chilslbest interest.
767.395 Nameof spouse. 767.86 Time of first appearance.
SUBCHAPTER V 767.863 First appearance.
CHILD CUSTODY, PLACEMENT, AND VISITATION 767.865 Deceased respondent.
767.401 Educational programs and classes. 767.87 Testimony and evidence relating to paternity
767.405 Family court services. 767.88 Pretrial paternity proceedings.
767.407 Guardian ad litem for minor children. 767.883 Trial.
767.41 Custody and physical placement. 767.89 Paternity judgment.
767.43 Visitation rights of certain persons. 767.893 Default and stipulated judgments.

767.44 Prohibiting visitation or physical placement if a parent kills offeent.  767.895 Motion to reopen judgment based on statement acknowleggitggnity

NOTE: Chapter 767 was substantially enumbered and revised by2005 Ws. (e) Custody
Act 443 Explanatory notes ae contained in the Act. (f) For child support

(g) For maintenance payments.

SUBCHAPTERI (h) For property division.
(i) To enforce or modify a judgment or ordewmimaction déct-
DEFINITIONS, SCOPE, JURISDICTION, AND ing the family granted in this state or elsewhere.
RECOGNITION OF JUDGMENTS () For periodic family support payments.

(k) Concerning periods of physical placement or visitation
rightsto children, including an action to prohibit a move with or
the removal of a child under867.481 (3) (c)

(L) To determine paternity

767.001 Definitions. In this chapter:
(1) “Action affecting the family” means any of the following

actions: €
) . (m) To enforce or revise an order for suppamtered under s.
(@) To afirm marriage. 48.355 (2) (b) 4, 48.357 (5m) (3)48.363 (2), 938.183 (4)
(b) Apnulment. 938.355(2) (b) 4, 938.357 (5m) (apr938.363 (2)
(c) Divorce. (1b) “Court” includes the circuit court commissionghen

(d) Legal separation (formerly divorce from bed and boardfhe circuit court commissioner has been authorized by law te exer
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cisethe authority of the court dras been delegated that authoritject of the action, a person is subject to the jurisdiction of the courts of thistate
asauthorized by law asprovided in s. 769.201 (1m) or 801.05.

(1d) “Department” means the department of children and (2m) CHiLp cusTopy. All proceedings relating to the custody
families of children shall comply with the requirements of 822
. Y . . . . History: 1975 c. 391977 c. 4491979 c. 3%.50; 1979 c. 196352 Stats.1979
(1f) “Divorce” means dissolution dhe marriage relation s.767.01;1987 a. 271993 a. 3262005 a. 443s.10t013; 2009 a. 321
ship. NOTE: 2005 Ws. Act 443contains explanatory notes.
(19) “Electronic communication” means timering which a Cross—reference: See s765.001for provision as tdntent and construction of this

. . . . .7 chapter.
parent and his or her child communicate by using communicatioRe rial court has broad authority emforce its family court judgments and may

tools such as the telephone, electronic mail, instant messagiegployany remedy customarily available to courts of equityvas appropriate to

video conferencing or other wired or wireless technologies via tHigectthe defendant to pay the plaifitf medicakxpenses when the defendant had
h . f . " not converted an insurance policy as ordered under a divorce decree. Reibitibe
Internet,or another medium of communication. 80 Wis. 2d 56257 N.W2d 861(1977).

(1m) “Genetictest” means a test that examines genetic mark Whena husband complied with the original court order to make property division

i d i i tallmentpayments, the court had no authority to order the husband tth@ay
erspresent on blood cells, skin cells, tissue cells, bodily fluid ceuﬁe,s income tax on installments. ight v. Wright, 92 Ws. 2d 246284 N.W2d 894

or cells of another body material for the purposéetermining (1979).
the statistical probability of an alleged fattepaternity Whenpossession of the partyhomestead was awarded by the divorce judgment

wq i " i ; to the wife to be sold upon her death with the proceeds divided betiegzarties,
(1s) “Joint legal custody” means treondition under which thefamily court and probate court had concurrent jurisdiction. Morrisselewis-

both parties share legal custody and neitenty’s legal custody sette,99 Ws. 2d 467299 N.W2d 590(Ct. App. 1980).
rightsare superigrexcept with respect to specifiddcisions as set A circuit court does not have subject matter jurisdiction in a divamtien to deter

iag i i i mineattorney fees between attorney and client that the attorney continues to repre
forth b): the court or ﬂ]e parties in the final JUdgment or order sentin the divorce action. StaseyStaseyl68 Ws. 2d 37483 N.W2d 221(1992).
(2) “Legal custody” means: _ Thejoinder of divorce and contract actions between spouses is not required. Caul

i ; henone party to a divorce dies during the action the court josissliction,
otherthan a county agency or a licensed child welfare ageniﬁ ludingjurisdiction to enforce prior orders. Soch&wchal83 Ws. 2d 390515

underpat (b), the right and responsibility to make major decisiong.w.2d 337 (Ct. App. 1994).
concerninghe child, except with respect to specified decisions asin injunction against aan, whose petition to establish himself as father of 2 chil
setforth by the courtor the paities in the final judgment or ordef s been deried, o sty sy o e e ol ey reach age 18 s
(b) With respect to the department or a county agency specife0.s.185 Ws. 2d 468518 N.W2d 285(Ct. App. 1994). T
in s.48.56 (1)or a licensed child welfare agency granted legal cusbA divorce action terr;]inates pnl the death of a Sé)(_)uSﬁ. dAfter the death etxJn ordfer prg
i i ihiliti ifi ibiting an act in regard to marital property entered in the divorce may not be enforce!
tody of a child,the rights and responsibilities specified under ghderch. 767. As the parties are legally married at the time of death, the sole remedy
48.02 (12)- for resolving disputes over marital property lies under s. 766.70. 8dsbeha204
(2m) “Major decisions’includes, but is not limited to, deci W'z- de ‘_‘|74555t'\:]-W2,d _15112,(?- AtPP'-11996)95_t‘tf|541| , < 3rd oarties that
; ; " ; amily court has jurisdiction to hear equitable claims against 3rd parties thal
SIOnerQardmg. consent to ma’rmnsent to_enter military serv.lce‘affectthe rights of parties to a divorce, such as a claim against a 3rd—pattyl
consento obtain a motor vehicleperators license, authorization of property claimed to actually be part of the marital estate. ZaBabel,210 Ws.
for nonemegency health care and choice of school and religio?rd 336 565 N.w2d 240(Ct. App. 1997)96-3092

“ . N ", . Thereis no authority in this chapter &low a name change for children in a divorce
(5) “Physicalplacement” means the condition under whach action. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746
party has the right to have a child physically placed with plaaty A CE}US? or: action u?delr S. 76?1.70 reguir%s thaLth?:- ci?mplair&e? o;cgndmgsarise
i ihili ; result of the marital relationship and a breach of the good faith duty between
andhas the nght and .respon5|blllty to make.’ during th.at pla Spouses.Once a divorce is commenced, t&m must be resolved in divorce court.
ment,routine daily decisions regarding the childareconsistent A cause of action between spouses arising outside the marital relationship, such as
with major decisions made by a person having legal custody astockbroker-client relationship, does not fall withi766.70 and may be main

N , " -+ tainedindependent of the divorce. Knafelddain Bosworth, Inc224 Ws. 2d 34
(6) “Sole legal custody” means the condition under which on&i w20 61 (Ct. App. 1999)98-0067 oo 5. 2d 346

party has legal custody Chapter822, the Uniform Child Custody Jurisdiction Act, does not, in and of itself,
History: 1987 a. 3551995 a. 100279, 404; 1997 a. 327, 35; 2005 a. 1742005 establisha suficient statutory basis for personal jurisdiction over a nonresident
a.443ss.7, 8, 15, 16: 2007 a. 20 defendantn a paternity proceeding. Paula M.SNeal A. R.226 Ws. 2d 79593

NOTE: 1987 Wis. Act 355and 2005 Wis. Act 443 contain explanatory notes.  N-W.2d 486(Ct. App. 1999)98-1158 . ) ) )
A common law action for unjust enrichment cannot be litigated in a divorce action.

Sub. (2m) confers the right to choose a childéligion on the custodial parent. -
Langev. Lange,175 Ws. 2d 373N.W.2d (Ct. App. 1993). Dahlkev. Dahlke, 2002 WI App 28258 Wis. 2d 764654 N.W2d 73 02-0194

A custodial parens' right to make major decisions for the children does not give
thatparent the right to decide whether the actions of the noncustodial parent-are @@7.041 Full faith and Credit; comity i (1) ACTIONS IN
o 6eagg Sons: td v Derannz1a Ws. 2d 221571 NW2d 186CL courrsor oTHERSTATES. (a) Full faith and credithall be given
Sub.(1) (i) allows all actions to modify judgment in an actionfatting marriage  iN all courts of this state to a judgment in any actidectihg the
to be commenced in any court having jurisdiction under s. 767.01. 68ty 106. family, except an action relating child custodyby a court of
. . . . competenfurisdiction in another state, territoiyr possession of
767.005 Scope. This chapter applies to actiondeaing the  the United States, when both spouses personally appear or when
famlly. ) therespondent has been personally served. Full faith and credit
Ty A A  a43contains explanatory notes. shallalso be given in all courts of this state to the amount of arrear
agesowed for nonpayment or late paymentaothild support,
767.01 Jurisdiction. (1) GENERALLY. The circuitcourts family support, or maintenance payment under an order issued by
have jurisdiction of all actions &cting thefamily and have acourtof competent jurisdiction in another state, terrjtorpos
authorityto do all acts and thingsecessary and proper in thoséesslomf the United States. A court in this St.ate may not adjust
actionsandto carry their orders and judgments into execution 43¢ amount of arrearagesved except as provided in&7.59
prescribedin this chapter Except as provided isubs.(2) and (1m).
(2m), jurisdiction may be exercised as provided undeB6Hh. (b) Full faith and credit shall be givenati courts of this state
(2) PATERNITY AND CHILD SUPPORT. In an action to establish to a determination of paternity matg any other state, whether
paternityor to establish or enforce a child support obligation, ifstablishedhrough voluntary acknowledgment or an administra
regardto a child who is the subject of the action, a person is subjti¢e or judicial process.
to the jurisdiction of the courts of this state @®vided in s. (2) ACTIONSIN COURTSOF FOREIGN COUNTRIES. Any court of
769.2010r 801.05 this state may recognize a judgment in any actidaciihg the
NOTE: Sub. (2) isamended by2009 Ws. Act 321effective the date stated in ~ family involving Wisconsin domiciliaries, except an action relat
Egergg(tjl:ce published in the Wsconsin Administrative Register under s. 769.904 in.g to child Cl_JStOd,yby a court c_)f compet_ent_ jurisdict_ion in a_—for
eign country in accordance with the principles of international

(2) PATERNITY AND CHILD SUPPORT. In an action to establish paternity or to .
establishor enforce a child support obligation, in legard to a child who is the sub ~ COMIty.
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(3) CHiLD cusToDYACTIONS. All matters relatingo the efect  petitionand the respondent upon service of the petition are prohib
of the judgment of another court concerning child custody ated from doing any of the following:
governedby ch.822 (a) Harassingjntimidating, physically abusing or imposing

History: 1977 c. 1051979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.21; H H H
1080 &, 2121993 &, 4812005 &, 44 82 Stats. 2005 5. 767.041. anyrestraint on the personal liberty of thiéner party or a minor

Full faith and credit is not applicable whauecree or judgment is obtained in aCh”d of either of the parties.

jurisdictionoutside of the U.S. Estate of 3kef, 65 Ws. 2d 199222 N.W2d 628 (b) If the action is one underz57.001 (1) (aXb) (C) (d) (h)
A Wisconsin court has equitable jurisdictiondcide issues of maintenance and : . : f TA AR A
property division when an out-of-state divorce judgment failsaddress those ©OF (i), encumbering, concealing, damaging, destroying, {rans

issues. Haeuser vHaeuser200 Wis. 2d 750548 N.W2d 750(Ct. App. 1996), ferring, or otherwise disposing of property owned by either or
95-1087 both of the parties, without theonsent of the other party or an
767.055 Uniform Divorce Recognition Act. (1) ErFecT orderof the court, except in the usual course of business, in order

OF FOREIGNDIVORCE BY STATEDOMICILIARY. A divorce obtainedh 10, SECUre necessities, or in order to pay reasonable costs and

anotherjurisdiction is of no force or &fct in this state if the court expensesf the aCt'O_n' lrlcludlng attorney fees. .
in the other jurisdiction lacks subject matter jurisdiction to hear (C) Unless the action is one under&7.001 (1) (gpr(h), with-
the case because baghrties to the marriage were domiciled irPut the consent of the other party or an order of the court, establish
this state at the time the proceeding for the divorce was coiid @ residence with a minor child of the partiesgside the state
menced. or more than 150 miles from the residence of the other party within
(2) ProoF. Proof that a person obtaining a divorceimother the state, removing a _minor child of tparti_es from_the state for
jurisdictionwas domiciled in this state within 12 months prior tghoréthan 90consecutive days, or concealing a minor child of the
the commencement of the divorce proceeding and resumed rédrtiesfrom the other party
dencein this state within 18 months after the daf¢he persors (2) DURATION OF PROHIBITIONS. The prohibitions under sub.
departurefrom this state, or that at all timedter the persos’ (1) shall applyuntil the action is dismissed, until a final judgment
departurerom this state and until the persemeturn the person in the action is entered, or until the court orders otherwise.

ma}intaineda place of residence Witlhi.n this state, is priace (3) VioLaTions. (a) Except as provided in pér), a party who
eyldencethat the person was domiciled in thitate when the violatesany provision of suf1) may be proceeded againstder
divorceproceeding was commenced. ch. 785 for contempt of court.

(3) ConsTruCTION. This section shall be interpreted and (1) An act in violation of sul{1) (c)is not a contempt of court
construedso as to ééctuate its general purpose to make uniform the court finds that the action was taken to proterty or a

thelaw of those states that enact it. . ' minor child of the parties from physical abuse by the other party
(4) TiTLe. This sectiormay be cited as the Uniform Divorceand that therewas no reasonable opportunity under the cikcum
RecognitionAct. stancedor the party to obtain an order under s@).authorizing

History: 1977 c. 1051979 c. 325.50; Stats. 1979 s. 767.22993 a. 4862005  the action.

. 443s.85; . . . . .

: Co?nsitgiaitnegts bg(;?:?;rdzg?;aol\?lixican decree diomicile existed in that foreign History: 1993 a. 782001 a. 612005 a. 443s.51, 64; Stats. 2005 s. 76A1.

jurisdiction. Estate of Stéie, 65 Ws. 2d 199222 N.W2d 628(1974).

767.127 Financial disclosure. (1) REQUIREDDISCLOSURE.

In an action decting the family except an action tofaim mar

riageunder s767.001 (1) (a)the court shall requireach party to

furnish, on standard forms required by the cofutt,disclosure of

all assets owneih full or in part by either party separately or by

) ) ) the parties jointly Disclosuremay be made by each party individ

767.105 Information from the office of family court ually or by the parties jointly Assets required to baisclosed

commissioner. (1) INFORMATION ON AVAILABLE ~SERVICES. jnclude,but are not [be] limited to, real estate, savings accounts,

Uponthe filing of an action &cting the familythe ofice of fam  stocksand bonds, mortgages and notes, life insurartieement

ily court commissioner shall inform the parties of any servicqgerests interest in a partnership, limited liability compawy

including referral services, &red by the dice of family court  corporation tangible personal propertfuture interests whether

commissioneiand by the director of familgourt services under yestedor nonvested, and any other financial interest or source.

$.767.405 The court shall alseequire each party to furnish, on the same-stan
(2) OTHER INFORMATION ON REQUEST. Upon request of a party dardform, information pertaining to all debts and liabilities of the

to anaction afecting the familyincluding a revision of judgment parties. The formused shall contain a statement in conspicuous

or order under s767.4510r 767.59 print that complete disclosuref assets and debts is required by
(a) The ofice of family court commissioner shall, with or with |aw and deliberate failure to provide complete disclosure consti

outchage, provide the party with written information on fbé  tutesperjury The court shall require each party to attach to the

SUBCHAPTERII

PROVISIONS OF GENERAL APPLICHON

lowing, as appropriate to the action commenced: disclosureform a statement reflecting income earned to tiate
1. The procedure for obtaining a judgment or order in thibe current year and the most recent statement undéréb(1)
action. (a) that the party has received. The court may on its own initiative

2. The major issues usually addressed in such an action.andshall at the request of either party require the parties to furnish
3. Community resources and family court serviaesilable copiesof all state and federaicome tax returns filed by them for
to assist the parties. the past 2 yearsand may require copies of those returns for prior

4. The procedure for setting, modifying and enforcing chilfa'S: . . o
supportawards or modifying and enforcing legal custody Od,eNOTE. The language in brackets is unnecessaryCorrective legislation is

. . nding.
physicalplacement judgments or orders. (1m) HEALTH INSURANCE INFORMATION FOR MINOR CHILD. In

(b) The ofice of family court commissioner shall provide agny action afecting the family thatnvolves a minor child, the
party, for inspection or purchase, with a copy of the statutory pregytshall require, in addition to the disclosure under &pthat

ViSHi‘O”Si_” lth7'§ Cflapéfsr ggnﬁrauy7pertinent t10 t7he actizoni eachparty furnish the court with information regarding tiiges

20na s 4 Siate 2005 5. ag dos O 3550/ 1987 2. 3552001 2. 61 anqcosts ofany health insurance policies or plans that devex
through each partg’employer or other ganization. This discle

767.117 Prohibited acts during pendency of action. sureshall include a copy of any health care policy or plan that

(1) ProHBITIONS. In an action décting the familythe petitioner namesthe child asa beneficiary at the time that the disclosure is
uponfiling the petition, the joint petitioners upon filing the jointfiled under sub(2).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20822
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/352
https://docs.legis.wisconsin.gov/document/acts/1979/352,%20s.%2039
https://docs.legis.wisconsin.gov/document/acts/1989/212
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2082
https://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%20199
https://docs.legis.wisconsin.gov/document/courts/222%20N.W.2d%20628
https://docs.legis.wisconsin.gov/document/courts/200%20Wis.%202d%20750
https://docs.legis.wisconsin.gov/document/courts/548%20N.W.2d%20750
https://docs.legis.wisconsin.gov/document/courts/95-1087
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2085
https://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%20199
https://docs.legis.wisconsin.gov/document/courts/222%20N.W.2d%20628
https://docs.legis.wisconsin.gov/document/statutes/2009/767.405
https://docs.legis.wisconsin.gov/document/statutes/2009/767.451
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1977/271
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1987/355
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2043
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(i)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(g)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.117(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.117(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.117(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20785
https://docs.legis.wisconsin.gov/document/statutes/2009/767.117(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.117(2)
https://docs.legis.wisconsin.gov/document/acts/1993/78
https://docs.legis.wisconsin.gov/document/acts/2001/61
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2051
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2064
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/71.65(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/71.65(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.127(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.127(2)

767.127 ACTIONS AFFECTING THE FAMILY Updated 09-10Wis. Stats. Database 4

(2) FiLING DIscLosURE FORMs. Disclosure forms required take and file the oath and receive ttmnpensation provided by
underthis section shall be filed within 90 days after the service lafw.
summonr the filingof a joint petition or at a time ordered by the History: 1979 c. 3%s.50, 92 (4) 1979 c. 1761979 c. 35%.39; Stats. 1979 s.

; 767.16;2001 a. 612005 a. 443
::I'?euzjtétg]fc)ofrrr]]’]:at.lr(i)rr]]gon the forms shall be updated on the record l%OTE: 2005 Wis. Act 443contains explanatory notes.

(3) CONFIDENTIALITY OF DISCLOSEDINFORMATION. (&) EXcept 767.17 Review of circuit court commissioner deci -
asprovided in par(b), information disclosed under this sectiorsions. A decisionof a circuit court commissioner under this
andunder s767.54is confidential and may not be made availablehapteris reviewable under §57.69 (8)
to any person for any purpose other than the adjudication, appealistory: 2005 a. 443
modification, or enforcement of judgment of an actiofeafing NOTE: 2005 Ws. Act 443contains explanatory notes.

the family of the disclosing parties. ) _ _ o
(b) The clerk of circuit court shall provide information from/87-18 Actions to affirm marriage.  If the validity of amar

courtrecords to the department unde58.40 (2) (p) riageis denied or doubted by either of the parties the other party
: may commence an action tofiaf the marriage. Th@udgment

(4) FalLURE TOTIMELY FILE. If either party fails timely to file oS Action to difm marriage shall declare tmearriage valid or

; . . 1€
a complete disclosure statement as required by this section, %h‘ﬁulthe marriage, and onclusive upon all persons concerned.
court may accept as accurate any information provided in th&yiiory. 1979 c. 32550, Stats. 1979 s. 767.08005 a. 44%.24; Stats. 2005 's.
statemenbf the other party or obtained unde#8.22 (2my the 767.18.

departmenbr the county child support agency undes%53 (5)
(5) FAILURE TO DISCLOSE; CONSTRUCTIVE TRUST. If a party

intentionallyor negligently fails to disclose information required SUBCHAPTERIII
by sub.(1) and as a result any asset with a fair market valGe@d
or more is omitted from the final distribution of propethe party GENERAL PROCEDURE

aggrigvecby the nondisclgsure may at any time petition the court

grant_lngthe annulmen_t, divorce, or legal separation to dethare 767 201  Civil procedure generally governs.  Except as
creationof a constructive trust as to all undisclosed assets, for mﬁerwiseprovidedin the statutes, ch801 to 847 govern proce
benefitof the parties and their minor or dependent children, if anyreand practice irn action décting the family Except as pro

with the party in whose name the assets are held declared\{#d in this chapterchs.801 and802 apply to the content and

constructivetrustee. Thﬁust Sha" |nC|Ude SUCh terms and Cend|form Of thepleadings and summons in an acUdB(afng the fam

tionsas the court may determine. The court shall grant the petitigr_l

upona finding of a failure to disclose assets as required under sulistory: 2005 a. 443

(2). NOTE: 2005 Ws. Act 443contains explanatory notes.
History: 1977 c. 1051979 c. 3%s50,92 (4) 1979 ¢.196 1979 c. 353.39; Stats.

13353%‘_’12‘5%‘; 19978 7135 191, 2001 a. 1661, 105 2005 a. 4435.68, 121 initiating an action décting the family is the petitioneThe party
NOTE: 2005 Ws. Act 443contains explanatory notes. respondingto the action is the respondent. All references to
In theevent of a property division determined by arbitration, the closing of the arbplaintiff” in chs.801to 807 apply to the petitioneand all refer

trationrecord does not create a categorical exceptimter sub. (2) to alter the gen “ i
eralrule of valuing property at the date of divorce, although the closing of the-arbit ncesto “defendant” in chs301to 807 apply to the rESpondent'

tion record could serve as the date of valuation. Frankeawnke, 2004 WI 868 Oth partie_s may initiat@he petitiqn_together by Sig_ni_ng an_d_ﬁ"ng

Wie 20360674 N W20 83201 3316 I ot subject t division 10T PEition. The parties to a joint petition are joint petitioners.
ile under s. 767. gifted property is generally not subject to division, ; i - ; -

thatis not a hard and fast rule. It was not for a party to unilaterally decide not to t;!—she.partles to a joint petltlo_n .She.l” .State in the pe“t'of‘ that both

closeproperty because he or she believed it was not subject to division. Jezeska@rtiesconsent to personal jurisdiction and waive service of sum

Jezeski2009 WI App 8316 Wis. 2d 178763 N.W2d 176 07-2823 mons.

In not revealing that he was a trust beneficiarfather failed to make proper finan 2) W Th
cial disclosure at the time of a divorce as was required by this section. Under both(2) VWHENTHE STATEISA REAL PARTY IN INTEREST. (&) The state

grantorand nongrantor trusts if theissan obligation to report that trusthcome as IS a real party in interest within the meaning d&@3.01for pur
one’sown, there is an obligation to report the income and that obligation makes ﬁ@sesof establishing paterni,t)securing reimbursement afd
i hable f Iculati f chil ' 2 Wi . . . N

App 29,316 o o ooport, StevensStevenson, 2009WI aid future support and costs as appropriate in an actiestiig

the family in any of the following circumstances:

767.13 Impoundment of record. Except as provided in s. 1. An action to establish paternity whenever there is a com
767.127(3), the record or evidence in an actiofeefing the fam  pletedapplication for legal services filed with the chddpport

ily may not be impounded, and access to the record or evideprggramunder s49.22or whenever s/67.80 (6mr (6r) applies.
may not be refused, except by written order of the court for good 2. An action to establish or enforaechild support or mainte
causeshown. No person may permit a copy of any impoundegnceobligation whenever there is a completed application for
recordor evidence, or the substance of the record or evidenceldgal services filed with the child support program undéi9s22
betaken by any person other than a party to the actibis or her 3. Whenever aid under 48.57 (3m)or (3n), 48.645 49.19
attorneyof record, unless a court orders otherwise. or49.45is provided on behalf of a dependent child or benefits are

History: 1977 ¢.105 273 1979 c. 325.50; 1979 c. 35.39; Stats. s. 767.19; ; ; ;
20058, 4435.76; Stats. 2005 s, 767,13, providedto the childs custodial parent under €8.141t049.161

NOTE: 2005 Wis. Act 443contains explanatory notes. 4. Whenever aid under 48.57 (3m)or (3n), 48.645 49.19
or49.45has, in the past, been provided on behalf of a dependent
767.16 Circuit court commissioner or law partner; child, or benefits have, in the past, been provided to the shild’

when interested; procedure. A circuit court commissioner custodialparentunder ss49.141t049.161 and the child family
assistingn matters décting the family or a member of the com is eligible for continuing childsupport services undds CFR
missioner’slaw firm may not appear in any actiorfeating the 302.33

family in any court held in the county in which the cirazdurt (b) 1. Except as provided in sulftl, in any action décting
commissioneis acting. If a circuit court commissioner amam  the family under a child support enforcement program, an-attor
berof the commissioné&s law firm is interested in an actiafiect- neyacting under $19.220r59.53 (5) including any district atter

ing the family andno other circuit court commissioner is avail ney or corporation counsel, represents only the state. Child sup
able,the presiding judge shall appoint an attorney to act as cirqodrt services provided by an attorney as specified ir(ggdo not
courtcommissioner in that action. The appointed attorney shateatean attorney—client relationship with any other party
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2. Subdivisionl. does not apply to aattorney who is (f) The relief requested. If the relief requestedl isgal sepa
employedby the department under49.22or a county under s. ration, the petition shall state the specific reason for requesting
59.53(5) or(6) (a)to act as the guardian ad litem of the minor chilthatrelief.

for the purpose of establishing paternity (h) That during the pendency of the action, the parties are pro
(3) TitLE oF AcTIons. An action afecting the family hibited from, and may be held in contempt of courtfiarassing,
describedn s.767.001 (1) (ajo (d) or (g) to (k) shall be entitled intimidating, physicallyabusing or imposing any restraint on the
“In re the marriage of A.B. and C.D.”, except that an independgrirsonaliberty of the other party or a minor child of either party
actionfor visitation under s/67.43 (3)shallbe entitled “In re visi (i) If the action is one under#67.001 (1) (a)b), (c), (d), (h),
tationwith A. B.”. An action afecting the family described 8 o (jy, that during the pendency of the action, withoutctiesent
767.001(1) (f) or (m) shall be entitled “In re the support of A.B.". ot the other party or an order of the court, the parties are prohibited

A child custody actioshall be entitled “In re the custody of A.B.".t;5m and may be helth contempt of court foencumbering, con
History: 1977 c. 4181979 c. 3%.50; 1979 c. 35%.39; Stats. 1979 s. 767.075; 2 . . . LI
19832, 275.2202 (5791987 a. 4131089 a. 311093 a, 326481 1995 a. 25,9126 cealing,damaging, destroying, transferring, or otherwise dispos

(19); 1995 a. 201275, 289, 404 1997 a. 35105 2005 a. 443s.30,32,37,81;2007  ing of property owned by either or both of the parties, except in
a.20 the usual course of business, in order to secure necessities, or in

Whenparents each own a 1/2 interest in the future proceeds of real estate an : ; f
statecontributes to child support, the court may not otbercustodial parent to pay % ro pay reasonabteosts and expenses of the action, 'nC|Ud'ng

child support in the form of an accumulating real estate lien in favor of the state. s&ttorneyfees.

exrel. v Reible,01 Wis. 2d 394283 N.w2d 427(Ct. App. 1979). (i) Unless the action is one unde767.001 (1) (gpr (h), that
A mother is a necessary party in a paternity action brought by the state. Paternity" . . L

of Joshua E171 Ws. 2d 327491 N.W2d 136(Ct. App. 1992). dutingthependency of the action the parties are prohibited from,
A mothets and childs interests in a paterniction are not sfitiently identical  andmay be held in contempt of court fdpoing any of théollow-

to placethem in privity for the purpose of res judicata. Chad M.&enneth J.Z. j i .
104 W, 20 600835 N.N2d 9 7(CE App, 1999). ing without the consent of the other party or an order of the court:

Sub.(2) (b) [now sub. (2) (b) 2.] allows a county corporation counsattas the 1. Establlshlng a residence with a minor child of the parties

ghuargi%rad (ljit(ejm for a child im pat%mity action S long as hehO(rj she only Lepresermtsidethe state or more than 150 miles from agidence of the
thechild and does not represent the state in the action. Chad M<@nreth J.Z. it
194Wis. 2d 690535 N.N2d 97(CL. App. 1995). otherparty within the state.

Because child hasa right to bring an independent action for paternity under s. 2. Removing a minor child of the parties from the state for
767.45[now s. 767.80], if the child wasot a party to an earlier state instituted patermorethan 90 consecutive days
nity action, it would be a violation of the chi#ddue process rights to preclude the R i i ’ .
child from litigating the paternity issue. Mayonia M.MKieth N.202 Ws. 2d 460 3. Concealing aninor child of the parties from the other party

SS1N.W.2d 34(Ct. App. 1996)5-2838 (2€) RELATIONSHIP OF PETITION TO COMPLAINT. All references
767.215 Initiating  action; petiton and  response. to a “complaint” in chs801to 807 apply to petitions under this
(1) INITIATION OF ACTION. () Either or botlof the parties to the SECtiON: o
marriagemay initiate the action. The party initiating the action or (2m) SUMMONS, CONTENT. (a) Except as provided in pb),
his or her attorney shall sign the petition. Both parties or théfronly one party initiates the acti@nd the parties have minor
respectiveattorneys shall sign a joint petition. children,the summons served on the other party:
(b) The clerk of court shall provide without charto each per 1. Shall include natification of the availability of information
sonfiling a petition requesting child support, a document settingnders. 767.105 (2)and of the contents of 848.31
forth the percentage standard established by the deparinmdgtt 2. Shall be accompanied bydacument, provided without
$.49.22 (9)and listing the factors that a court may consider undeiiargeby the clerk of court, setting forthe percentage standard
S.767.511 (1m) establishedy the department under49.22 (9)and listing the
(c) The clerk of court shall provide, without char to each factorsthat a court may consider unde767.51 (1m)
persorfiling a petition showing that the parties have a minor child, 3. Shall be accompanied by a copy 6t7.41 (1m)r astan
a copy of s767.41 (1mr a parenting plan form if a standéodm  dard parenting plan form used in the counpyovided without

for parenting plans is used in the county chargeby the clerk of court.
(2) PeTITIoN CONTENT. Exceptas otherwise provided, in an  (b) If service is by publication, notification regardin®48.31
actionaffecting the familythe petition shall state: may consist of reference® the statute numbers and titles, and

(a) The name and birthdate of the parties, the date and pladermationrelating to the percentage standard and the factors and
of marriage, and the facts relating to the residence of both part@snpletingand filing parenting plans need not be provided.

(b) The namend birthdate of each minor child of the parties (3) Service. If only one party initiates the action, the other
and each other child born to the wife during the marriage, astiallbe served under cB01and mayserve a response or counter
whetherthe wife is pregnant. claim within 20 days after the date of service, except duass

(c) If the relief requested is a divorce or a legal separationtians of jurisdiction may be raised at any time priojudgment.
which the parties do not file a petition undei767.315 (2)that Serviceshall be made upon the petitionand the original copy
the marriage is irretrievably broken,,aalternatively that both of the response shall be filed in court. If the parties together initi
partiesagree that the marriage is irretrievably broken. ate the action with a joint petition, service of summonsas

(cm) If the relief requested is a legal separation and the partigguired.
havefiled a petition under ¥67.315 (2)that both parties agree  (4) EXTENSION OF TIME FORSERVICE. (a) Except as provided
that the marital relationship is broken. in par (b) and s.767.815 extension of time igoverned by s.

(d) Whether an action for divorce or legal separation by eith@®1.15(2).
of the parties has beenaty time commenced, or is pending in (b) The court mayuponthe petitioneis demonstration of good
any other court, in this state or elsewhere. causeand without notice, order one additional 60—day extension

(dm) Whether either party was previously married and, if séQr service of the initial papers in the action if the extension motion
the manner in which the marriage was terminated, and, if ternis made within 90 days after filing the initial papetkthe exten
natedby courtjudgment, the name of the court that granted tisonmotion is not made within the 90-day period, the conay
judgmentand the time and pladie judgment was granted, if grantthe motion only if it finds excusabieglect for failure to act
known. andgood cause shown for granting the extension.

(e) Whether the parties have entered into a written agreemen{5) SOCIAL SECURITY NUMBERS. (&) When the petitioander
asto support, legal custodgndphysical placement of the chil this section is filed with the court, the party filitige petition shall
dren,maintenance of either partyr property division. If so, the submita separate form, furnished by the court, containingfall
written agreement shall be attached. the following:
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1. The name, date of birth, and social security number of egediyer'sincome and the requirements undefér.34 (2) (am) 1.
party. to 3. are satisfied.

2. The name, date of birth, and social security number of each(d) Requiring either party to pay for the maintenance of the
minor child of the parties and of each child born to the wife durirgher party Maintenance under this paragraph may include the

the marriage. expensesind attorney fees incurred by the other party in bringing
(b) A form submitted under this subsection shalizentained Or responding to the actionfaéting the family
with the confidential information required under7&7.54 or (e) Requiring eithemarty to pay family support under s.

maintainedseparately from the case file. The form may be dig67.531

closedonly to the parties and theittorneys, a county child sup  (f) Requiring eitheparty to execute an assignment of income

portenforcement agencgind any other person authorized by lawinders. 767.750r an authorization for transfer unde767.76

or court order to have access to the information on the form. (g) Requiring either party or both parties to pay debts or per
History: 1971 c. 2201977 c. 1051079 c. 33550, 92 (4 1979 ¢. 1961979 ¢ iher actions in relation the persons or property of the par

€. 352s.39; Stats. 1979 s. 767.085985 a. 291987 a. 333.64; 1987 a. 355403 .
1989a. 3156, 132 1993 a. 78481; 1995 a. 2%.9126 (19) 1995 a. 201404 1997  ties.

:. 1217, 2001 a. 612005 a. 443s.31,461t049, 71,83, 84; Stats. 2005 s. 767.215)07 (h) Notwithstanding sS767.117 (1) (b) and767.215 (2) (I)
"NOTE: 2005 Wis. Act 443contains explanatory notes. prohibiting either party from disposing of assets within the juris

_ ) diction of the court.
767.217 Notice to Child Support Program. (1) NoTicE () Requiring counseling of either party or both parties.

OFPLEADING ORMOTION. In an action décting the family in which (k) Subj - ; ;
X h e X ject to s767.85 requiring either party or both parties
eitherparty is a recipient of benefits under48.141t049.1610r 4 maintain minor children as beneficiaries on a heiakbrance
aid under 548.645.49.19 or49.45 each party shall, elther Wlthln. olicy or plan.
20 days after serving the opposite party with a motion or pleadlﬁg (L) Requiring either party or both parties to execute an assign

requestinghe court to order or to modify a previous order relati : . A
to child support, maintenance, or family support, or before fiIi@entof income for payment of health care expenses of miner chil

the motion or pleading in court, servecapy of the motion or
pleadingon the county child support agency undés%s53 (5)of
the county in which the action is begun.

(2) NoTiceoFAPPEAL. In an appeal of aaction afecting the
family in which support or maintenance of a child of any party
atissue, the person who initiates the appeal slotifly the depart
mentof the appeal by sending a copy of the notice of appeal to
department.

(3) NoncowmpLIANCE. A judgment in an action fafcting the

family may not be granted unless this section is complied with QF. :
acourt orders otherwise. ing the percentagstandard established by the department

History: 1977 ¢. 4181979 c. 25,50, 1979 . 1961979 c. 353.39; Stats 1979 UNders. 49.22 (9) the court shall comply with the requirements
5.767.15:1983 a27, 1987 a. 4131995 a. 2%.9126 (19) 1995 a. 201289, 404  Of S.767.511 (1n)
1997a. 27 35; 2001 a. 612005 a. 443.72; Stats. 2005 s. 767.212007 a. 20 2. If the court finds by a preponderance of the evidence that

767.225 Orders during pendency of action. (1) Tempo. P&y has engaged in a pattern or serious incident of interspousal
RARY ORDERS. EXCept as grr())vided inyoﬁzz in an ac(tign décting battery,as described under®40.190r 940.20 (1m)or domestic

thefamily the court mayduring the pendency of the action, mak%nbuse,as defined in s813.12 (1) (am)and makes a temporary

; ! -~ orderawarding joint or sole legal custody or periods of physical
justttand reasonableemporary orders concerning the foIIowmgplacememto tgej partythe cou?t shall cor)r/1pIyF:Nith the repqLﬁre
matters:

(2) Upon request of one parigranting legatustody of the mentsof s.767.41 (6) (fland, if appropriate, §67.41 (6) (g)

. : SR 3. If the courtor circuit court commissioner requires one party
minor children to the parties jointlyo one party sole)yrto a rel - ; -
ativeor agenc;specifigd under e'}ggAl (3?) intya ma#?\er consis 10 cover the child under a health insurance policy or plan under
tentwith s.767.41 except that the court may order sole | sub.(1) (k), the court or circuit court commissiorsall order the

: ; rtyto provide to the other party a health insurance identification

]E-O%y without -th% aggeen;?eﬁn; ﬂ t(g? ((E)t)hgrApartyd and Vg'th?#-t ﬂggrd);‘or I?he child SectioﬁG? 5rt1y3 (2m) (bpnd(c) applies to a

INdiNgs requirec uncer s.57.2 /AN Order Undertnis ;) e to comply with a temporary order under this subdivision

paragraphs not binding on a final custody determination. © A temp%?/ary order ur?der sy ) may be based upon the :
(am) Upon the request of a pargranting periods of physical . . X . ler sufl)

placemento a party in a manner consistent witff&7.41 The written stipulation of the parties, subject to the approval of the

g X P court. Temporary orders made by a circuit court commissioner
court shall make a determination under trasagraph within 30 ay be reviewed by the court.

daysafter the request for a temporary order regarding periods'8 . .
y q porary 9 gp (2) NoTICE OF MOTION FOR ORDER. Notice of motion for an

physical placement is filed. orderor order to show cause under s{i).may be served at the
(ap) Uponthe request of a partgranting periods of electronic time the action is commenced or at dimge after commencement

communicatiorto a partyin a manner consistent with&7.41 : O X X )
The court or circuit court commissioner shall make a determin ndshall be accompanied by arfiddvit stating thebasis for the
aguesn‘or relief.

tion under this paragraph within 30 days after the request fo
(3m) AVAILABILITY OF DOMESTIC ABUSE RESTRAINING ORDER.

temporaryorder regarding periods of electromiemmunication S il . .
If a circuit court commissioner believes that a temporary restrain

is filed.
. . .~ ing order or injunction under 813.12is appropriate in an action,
(b) Notwithstanding ss¢67.117 (1) (c)and767.215 (2) () 11_he circuit court commissioner shall inform the partiesttodir

prohibiting the removal of minor children from the jurisdiction 0rlght to seek the order or injunction and the procedure to follow

the court. On a motion for such a restraining order or injunction, the circuit

(bm) Allowing a party to move with or remove a child after e ; ; i
noticeof objection has been filed under767 481 (2) (a) %V%L:Ltir?grgglss.smner shall submit the motion to the court within 5

(c) Subject to s767.85 requiring either party or both parties History: 1971 c. 1491971 c. 21 5,126 1971 c. 220307, 1975 c. 283Sup. Ct.

to make payments fahe support of minor children, which pay Order,73 Ws. 2d xxxi(1976);1977 c. 1051979 c. 3%s50,92 (4) 1979 c. 11,196,
352s.39; Stats. 1979 s. 767.2B983 a. 271983 a. 204.22; 1983 a. 447

mentamounts must be expressed as a fixed sum unless the pa}%@ 20s.3202 (9) 1987 a. 355364 413 1089 a. 2121991 a. 391993 a. 78
havestipulated to expressing the amount as a percentage of 90, 1995 a. 245.7100h 9126 (19)1995 a. 70404 1999 a. 92001 a. 1661;

(1n) CONSIDERATIONS; STIPULATIONS; REVIEW. (a) Before
makinga temporary order under sif), the court shaltonsider
thosefactors that the coui$ required by this chapter to consider

eforeentering a final judgment on the same subject matter
akinga determination under sufi) (a)or (am), the court shall
t;é?(st;de)r the factors under®7.41 (5) (am)subject to s767.41
m).

(b) 1. If the courmakes a temporary child support order that

iviatesfrom the amount of support that would be requiogd
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2003a. 130326, 2005 a. 174342 2005 a. 443s.86 t0 91; Stats. 2005 s. 767.225;  Denialof the wifes motion for her husband to contribute to attorney fees to-prose
2007a. 96 cutethe wifes appeal was an abuse of discretion when the issues in the case were vig
Cross—-reference: See also ctDCF 15Q Wis. adm. code. orouslycontested and ino way frivolous. Markham.Warkham,65 Wis. 2d 735
223N.W.2d 616(1974).

; ; ; A circuit court does not have subject matter jurisdiction in a divamtien to deter
767.235 Trial .OI’ hearlng on Jqument' . (1) BEF,ORE mineattorney fees between an attorney and client who the attconénues to rep
COURT. In an action décting the familyall hearings and trials to resentin the divorce action. StaseyStasey168 Ws. 2d 37483 N.W2d 221(1992).

determinewhether judgment shall be granted, except hearing$onmaritalassets may beonsidered in determining whether to order one party to

unders. 757.69 (1) (p) 3 shall be before the court eétimony contributeto the otheis fees. Doerr.aDoert 189 Ws. 2d 112, 525 N.W2d 745(Ct.
A : S App. 1994).

shall be taken by the reporter and shall be transcribed and fII88r1epublic policy thatan innocent party who is the victim of overtrial should not

with the record if so ordered lige court. Custody proceedingsbeburdened with the payment of extra and unnecessary attorney fees occasioned by
iArity i i i the other party undeBbndrasek126 Ws. 2d at 484, is equally applicable with respect
havepriority in being set for hearing. i i to guardian ad litem fees. HottenrottHetsko, 2006 WI App 24298 Ws. 2d200
(2) APPEARANCEOF LITIGANTS. Unlessnonresidence in the 727N.w.2d 3§ 05-1212

stateis shown by competemvidence, service is by publication,
or the court for other good cause orders otherwise, both piartie¥67.251 Content, preparation, and approval of judg -
actions afecting the family shall appear upon the final hearing enent. (1) CoNTENT. In an action d&cting the family if the court
trial. An order of the court to thatfett shall be procured e ordersmaintenance payments or otldiowances for a party or
moving party and shall beserved upon the nonmoving partychildrenor retains jurisdiction ithose matters, the written judg
beforethe hearing or trial. No order is required in the case ofigentshall include a statement that disobedience of the court order
joint petition. is punishable under cfi85by commitment to the county jair

(3) EXCLUSION FROM COURTROOM. The court may on its own nouseof correction until the judgmens complied with and the
motion, or on motion of any party to an actiofieating the family ~costsand expenses of the proceedings are paid or until the party
excludefrom the courtroom all persons other than the parties, the@mmittedis otherwise dischged, accordingo law Final writ

attorneysand any guardians ad litem. tenagreements and stipulations of the parties shall, unless set forth
History: 2005 a. 443s.65, 67, 77, 93. in the judgment, be appended to the judgment and incorporated by
NOTE: 2005 Wis. Act 443contains explanatory notes. reference.
(2) PreraraTION. The findings of fact, conclusions of laand
767.241 Award of attorney fees and other fees and the written judgment shalbe drafted by the petitioner unless the
costs. (1) CourTAUTHORITY. The court, after considerirthe  court otherwise directs, anshall be submitted to the court and
financial resources of both parties, may do the following: filed with the clerk of the court within 30 days after judgment is

(a) Order either party to pay a reasonable amfarrthe cost granted.
to the other party of maintaining or responding to an actfectaf ~ (3) ApprovaL. The draft findings, conclusions, ajuigment
ing the family and for attorney fees to either party shallbe approved by all counsel appearing, including a guardian
(b) If one party receives services undet%22or services pro  ad litem and county child support enforcement agency attorney
vided by the state or county as a result of an assignment of incoamelany other person designated by the court or local rule. After
unders. 49.19 order the other party to pay any fee geable necessarapprovalsare obtained, the findings of fact, conclusions
unders.49.22 (6)or the cosbf services rendered by the state oof law, and judgment shall be submitted to the court.
county under $49.19 History: 2005 a. 44%s.169, 170,

NOTE: 2005 Wis. Act 443contains explanatory notes.
(2) PREACTION AND POSTACTIONFEES. Any amount ordered P y
undersub.(1) may include sums for legal services rendered al

costsincurred priorto the commencement of the proceeding Yrawal of attorney . (1) OPPORTUNITYTO RESPOND. An action

after entry of judgment. affecting the family may not be dismissed undei885.04 (1)
(3) To wrom PAID. The court may order that the amount bgpjessall the parties who have appeared in the action have been

paid_directly to theattorney or to the state or the county prOYiC!ingervedwith a copy of the notice of dismissal ahdve had an
servicesunder s49.220r49.19 who may enforce the order in itsopportunityto file a responsive pleading or motion.

name. . . (2) ATTORNEY FEESAND OTHER AMOUNTS OWING. (a) Upon

(4) PAYMENT BY STATEOR COUNTY. (a) Except as provided in makingan order for dismissal of, for substitution of attorney in,
par.(b), no court may order payment of costs under this section {g¢ withdrawal of attorney from, or for vacation of a judgment
the state or any county which may be a party to the action.  grantedin an action décting the familythe court shall, prior to

(b) The court may order payment of costs under this sectiondnjin its ordey grant separate judgment in favor of an attorney who
the department oits designee, whichever is appropriate, in ahasappeared for a party to the action and in favor of a guardian
actionin which the courfinds that the record of payments anchd litem for a party or a child for the amount of fees disthurse
arrearage&ept by the department or its designesubstantially mentsto which the attorney or guardian litem is, in the cours
incorrectand that the department or its designeefditesl to cor  judgment,entitled and against the party responsible for the fees
rectthe record within 30 days afteaving received information anddisbursements.

thatthe court determines is $igfent for making the correction. () Upon making an order for dismissalasf action décting

History: 1977 c. 1051979 c. 3%.50; 1979 c. 35%.39, Stats. 1979 s. 767.262; i i i i
10832, 371993 a. 481490, 1995 . 201279 404 1997 a 2735, 252 2005 a. 443 thefamily or for vacation of a judgment granted in the orthes

$5.99, 112 Stats. 2005 s. 767.241. courtshall, prior to or in its order of dismissal or vacation; pre
An allowance for the wife attorney fees was not excessive when it was obviogervethe right of the state or a political subdivisiortlo state to

thatthe court reasonably believed that a considerable portion of the attorney fees \weyBect any arrearages, by an action urithés chapter or under ch.
attributableto the husband who, represented by 4 successive attorneys, caus ;

needlesslyrotracted trial, made numerous defense motions, and prosecuted a megg%’l owed to thestate if either party in the case was a recipient of

r?%7.264 Dismissal; vacation; substitution or with -

lessappeal. Martin vMartin, 46 Ws. 2d 218174 N.W2d 468(1970). aid under ch49.
An allowance of$1,000 attorney fees on appeal, after the award of a generousistory: 2005 a. 443s.33, 92, 114,
propertysettlement, constitutedpenalty for appealing. Molloy. Wolloy, 46 Ws. NOTE: 2005 Ws. Act 443contains explanatory notes.
2d 682, 176 N.W2d 292(1970). Sub. (3) (a) [now sub. (2) (a)] is strictly construed to apply to theigeations

Attorneyfees on appeal depend on need, ability to ag whether there is a rea expresslyset forthin the statute, such as orders for dismissal, substitution of attor
sonableground for the appeal. KlipsteinKlipstein,47 Ws. 2d314 177 N\W2d  neys,and vacation of judgments, in actionéeafing families. In other cases an
57(1970). actionto recover legal fees may be instituted. Kotecki & Radtke \SJ8hnson192

An order for attorney fees is enforceable by contempt. The court cannot ent®Yia. 2d 429 531 N.W2d 606(Ct. App. 1995).
judgmentin favor of the attorney directlyBefore a contempt order is issuéte The only reasonable meaning of sub. (3) (a) [now sub. (2) (a)] is that it gives the
defendantnust have notice of an application by the spouse to whofedheare pay courtauthorityto enter a judgment for the fees owed by the client to an attorney who
able. O’Connor v O’Connor 48 Wis. 2d 535180 N.W2d 735(1970). is permitted by order of the court to withdraegardless when or if the client retains
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anotherattorney to replace the Withd;a\\;\vlingzgﬁgrngyin '\?ratgg- K0h|4v De\ZNtt ing theoriginal judgment or order shall specify that payments of
R"Tss'g‘ fzgeg’;'l‘féfggﬁs\g" @pnpcégif oo Mi? dr?] n‘£7 M5f§ (2’2;03 8 supportor maintenance, and payments of arrearages in support or
a ’ wa ' maintenanceif any, are payable to the department or its designee,

: . _whicheveris appropriate.
767.273 Allowances pending appeal. In an action déct History: 1989 a. 2121993a. 326481; 1995 a. 2791997 a. 272005 a. 443s.

ing the family pending in appellatourt, an allowance for suit 171520,726 Stats. 2005 s. 767.281.

money,counselfees, or disbursements in the court or for tempo VenueLor atpr)]eti_tic:jn to mto_diffyI ! enforctﬁ an ﬁ%—o_f—gtate ctjstodybdefc_:lr%e_is the
rary maintenance or support paymentghe spouse or the chil countywhere the judgment is filed even though the judgment may be filed in any
dre>|/1during the pendency of the appeal may be made by the projsdp-Sharp v. Shari8s Wis. 2d 416518 N.W2d 254(Ct. App. 1994).

trial court upon motion made and decided after entry obtter

or judgment appealed from and prior to the return of the record to SUBCHAPTERIV

appellatecourt. If the allowance is ordered before the appeal is

taken,the order shall be conditioned uptbye taking of the appeal ANNULMENT, DIVORCE, AND LEGAL SERRATION

andis not efective until the record is transmitted to appellate

cqurtt. : 1975 c. 941977 c. 1051977 c. 18%.89; 1979 c. 3.50; 1979 c. 352 767.301 Residence requirements. No action to dfrm
5.39 Stats. 1979 6, 7'67.39;C'Supfr)cn Ordai Ws. 2d il (1988)2005 a. 445, Marriageor for annulment under §67.001 (1) (apr (b) may be
176 broughtunless ateast one of the parties has been a bona fide resi
NOTE: 2005 Wis. Act 443contains explanatory notes. dentof the county in which the action is brought for not less than
30 daysnext preceding the commencement of the action, or unless
767.281 Filing procedures and orders for enforcement the marriagehas been contracted within this state within one year

or modification of judgments or  orders. (1) AprpPLICABIL- prior to the commencement of the action. No action for divorce
ITY. This sectiorapplies to all enforcement or modification petior legal separation underz67.001 (1) (cpr (d) may be brought
tions, motions or orders to show cause filed for actiofescting  unlessat least one of the parties has been a bona fide resident of
the family under s767.001 (1) (i) the county inwhich the action is brought for not less than 30 days
(Im) GeNEeraLLY. Except as provided in suf2), if a petition, nextpreceding the commencement of the action. No aétion
motion, or order to show cause requesting enforcement or modivorceunder s767.001 (1) (cjnay be brought unless at lease
cationof a judgment or order in an actioffieating the family that of the parties has been a bona fide resident of this state for not less
wasgranted by a court dhis state is filed in a county other tharthan6 months next preceding the commencement of the action.
the county in which the judgment or order was rendered, the petitistory: 2005 a. 443.27. )
tioner or party bringing thenotion or order to show cause shall CIV?TE' 2005 Wis. Act 443contains explanatory notes. .

n . ena divorce action was brought before the residency requirement was met, an
senda copy of the petitionotion, or order to show cause anGictionwas never commenced and the petition could not be amended after the require
summongo the clerk of the court in which the judgment or ordementwas met. Siemering Biemering95 Wis. 2d 111, 288 N.W2d 881(Ct. App.
wasrendered. If a question arises as to witishrt should exer 1980)-

cisejurisdiction, a conference involving both judges, all counse}67 313 Annulment (1) GROUNDS; WHEN SUIT MAY BE

andguardians ad litem may be conveneter s807.13 (3)to o511 A court may annul a marriage upon any offtiewing
resolvethe question. The petitioner shall send a copy of any or bunds:

renderedpursuant to theetition, motion, or order to show caus

to the clerk of the court in which the original judgmenbaoder (@) A party lacked capacity to consent to the marriage at the

wasrendered time the marriage was solemnized, either because obagause
2) S ) E ided of mental incapacity or infirmity or because of the influence of
(2) SUPPORTORMAINTENANCE ORDERS. (@) Exceptas provided 41conhol drugs, or other incapacitating substances, or a party was

in ch. 769, if the petition, motion or order to show cause is fghy,cedto enter into a marriage by force or duress, or by fraud
enforcemenbr modification of a child support, family SUpport Ofin\41ying the essentials of marriage. Suit may be brought by
maintenanceorder the petition, motion or order to show caus

VS . . A itherparty or by the legal representative of a party lacking the
shallbe filed in the county in which the original judgmenoaler — coh4cityto consent, no later than one year after the petitioner
was renderedor in the county where the minor children res'detainedknowIedge of the described condition
unlessany of the following applies: ‘

L . . . (b) A party lacks the physical capacity to consummate the mar
1. All parties, including the stater its delegate if support, riageby sexual intercourse, and at the time the marriage was sol

supportarrearages, costs or expenses are assigned undé chemnizedthe other party did not know of the incapaciguit may
stipulateto filing in another county be brought by either party no later than one year after the petitioner
2. The court in the county which rendered the original jud@btainedknowledge of the incapacity
mentor o_rder orq_ers, upon good cause shown, the enforce_men_t Ofc) A party was 16 or 1years of age and did not have the-con
modification petition, motion or order to show cause to be filed xntof his or her parent or guardian or judicial approval, or a party
anothercounty wasunder 16 years of age. Suit may be brought byitiieraged
(b) If the parties have stipulated to filing in another couniyartyor a parent or guardian at any time prior to the aiain
under par(a) 1, the petitioneror party bringing the motion or ing the age of 18 years, but a parent or guardian must bring suit
orderto show cause shall send a copy of the petition, motionwnhin one year of obtaining knowledge of the marriage.
orderto show cause and the summemshe clerk of courtinthe () The marriage is prohibited by the laws of this state. Suit
countyin which the original judgment or order was rendered. may be brought by either party within 10 years of the marriage,
(c) If the court in the county which rendered the origjndly  exceptthat the 10—year limitation shall not appWere the mar
mentor order orders the petition, motion or order to show causage is prohibited because either party &asther spouse living
to be filed inanother county under pdr) 2, the petitioner or at the time of the marriage and the impediment has not been
party bringing the motion or order to show cause shall attachr@amovedunder s765.24
copy of the order when filing the petition, motion or order to show (2) JUDICIAL PROCEEDING REQUIRED; NO ANNULMENT AFTER

causein the other county DEATH. A judicial proceeding is required to annul a marriage. A
(4) SuPPORTAND MAINTENANCE PAYMENTS TO DEPARTMENT. If  marriagemay not be annulled after the death of a party to the mar
a petition, motion or order to show cause for enforcement or-modage.
fication of a child support, family support or maintenance orderHistory: 1977 c. 1051979 ¢. 3%5.50, 92 (2) Stats. 1979 s. 767.02005 a. 443
is filed andheard, regardless of whether it is filed and heard inS§22 23 145 Stats. 2005 s. 767.313.
- - . . OTE: 2005 Ws. Act 443contains explanatory notes.
county other than the county in which the original judgment or ,

. A . remarriage, although unlawful ini¥¢onsin and dissolved through an annul
orderwas rendered, any judgment or order enforcing or meodifyent,is suficient to terminate maintenance under s. 767.32 (3) [now s. 767.59 (2)].
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Therequirement that maintenance be terminated following remarriage is uncori67.331 Actions for certain interspousal remedies. If

tional. Falk v Falk, 158 Ws. 2d 184462 N.W2d 547(Ct. App. 1990). a spouse has begun an action against the other spouse under s.
Althougha marriage mape “void,” the marriage governs the parties’ legal-rela

tionsunless it is annulled. Sinai Samaritan Medical Cefiterv McCabe197 Ws.  766.70and either or both spouses subsequebrilyg an action

2d 709 541 N.w2d 190(Ct. App. 1995)95-0012 underthis chapter for divorce, annulmentlegal separation, the
) . actionsmay be consolidately the court exercising jurisdiction
767.315 Grounds for divorce and legal separation. underthis chapter If the actions are consolidated, to the extent the

(1) IRRETRIEVABLE BREAKDOWN. (@) If both of the parties t0 a yroceduraland substantive requirements of this chapenflict
legal separation or divorce actidoy petition or otherwise have with the requirements under56.70 this chapter controls. No

statedunder oath or éfmation that the marriage is irretrievably ; - \nder 5766 70may be brought by a spouse against the

?g?lignﬁqogr:zrfgifﬁqrgﬁ:igﬁg d‘{g{grtarr'ilgrI't\éegoﬁqpnign%c’e?ﬂgﬁfgftlétherspouse while an action for divorce, annulment or legal sepa
yp £ 'lon is pending under this chapter

actionand one party has so stated, the court, after hearing, s )
.. X T f Istory: 2005 a. 443%.34.

make a f|nd|ng that the marriage 1S |rretr|evably broken for pur The prohibition under sub. (7) [now s. 767.331Fofnmencingan action under
posesof s.767.35 (1) (b) 1. s.766.70 while a divorce, annulment, or legal separation action is pending is eonstitu

(b) If the parties to a legal separation or divorce action have figial- Haack vHaack,149 Ws. 2d 243440 N.W2d 794(Ct. App. 1989).
voluntarily lived apart for at least?2 months immediately prior to . ) ) ) .
commencementf the action and if onlgne party has stated under/67.335 Waiting period for final hearing or trial. ~ An
oathor afirmation that the marriage isretrievably broken, the actionfor divorceor legal separation may not be brought to final
court shall consider all relevant factors, including the- cithearingor trial until the first of the following occurs:
cumstanceshat gave rise to filing the petition and the prospect of (1) GeneraLLy. The expiration of 120 days after service of the
reconciliation,and proceed as follows: summonsand petition upon the respondent or the expiration of

1. If the court finds no reasonable prospect of reconciliatioh20 days after the filing of the joint petition.
it shall make a finding that the marriage is irretrievably bré&en  (2) Emercency. An order by the court, after consideration of
purposef s.767.35 (1) (b) 1. the recommendation of @rcuit court commissionedirecting an

2. Ifthe courtfinds that there is a reasonable prospect of reignmediatehearing on the petition for the protection of tealth
onciliation, it shall continue the matter for further hearing nodr safety of either of the parties or of any child of the marriage or
fewerthan 30 nor more than 60 days lateras soon thereafter asfor other emegency reasons consistent with the policies of this
the matter may be reached on the caucglendarand may sug chapter. The court shall, upogranting the orderspecify the
gestto the parties that thgy seek co.unsellng. The court, at %undsfor the order
requesof either party opn its own motion, may order counseling.” isory: 1977 c. 1051979 c. 325850, 92 (4) 1979 c. 196Stats. 1979 s. 767.083;
At the adjourned hearing, if either pastates under oath offief  1987a. 3552001 a. 612005 a. 443.45; Stats. 2005 s. 767.335.
mationthat the marriage is irretrievably broken, the court shall
makea finding whether the marriageirsetrievably broken for 767.34 Court-approved stipulation. (1) AUTHORITY. The
purposesf s.767.35 (1) (b) 1. partiesin an action for an annulment, divorce, or legal separation

(2) BREAKDOWN OF MARITAL RELATIONSHIP. If both of thepar  may, subject tathe approval of the court, stipulate for a division
tiesto a legal separatiaor divorce action by petition or otherwiseof property for maintenance payment®r the support of chil
havestated under oath orfiafation that the marital relationship dren,for periodic family support payments undei767.531 or
is broken, the court, after hearing, shall make a finding that tft legal custody and physical placement, in case a divorce or legal
marital relationship isoroken for purposes of 867.35 (1) (b) 2. separatioris granted or a marriage annulled.

History: 2005 a. 443s.66, 146.
Abolition of guilt in marriage dissolution: I&tonsins adoption of no—fault (@) LIMIT%\TION? ON COUBT APPROVAL. (@) .A court may not
divorce. 61 MLR 672 (1978). approvea stipulation for child support or family support unless the
stipulationprovides for payment of child support determined in

767.317 Defenses abolished. Previously existinglefenses mannerconsistent with s767.511or 767.89

to divorce and legal separation, including but not limitedco (am) A court may noepprove a stipulation for expressing
donation, connivance, collusion, recrimination, insanignd chijld support or family support as a percentage of the {sayer
lapseof time, are abolished. incomeunless all of the following apply:

History: 2005 a. 443.50. . L . .
1. The state is not a real party in interest in the action under

767.323 Suspension of proceedings to effect rec - any of the circumstances specified i67.205 (2) (a)
onciliation.  During the pendency of an action for divorce or 2. The payer is not subject to any other oréernyother
legal separation, the court maypon written stipulation dboth  action,for the payment of child or familyupport or maintenance.
partiesthat they desire to attempt a reconciliation, enter an order 3 Al payment obligations included in the ordether than
suspendingany and all orders and proceedirigs such period, the annual receiving and disbursing fee undét6g.57 (Le) (a)
not exceeding0 days, as the court determines advisable to permyk expressed as a percentage of the payecome.

the parties to attempt a reconciliation without prejudice to their . . L
respectiverights. During the suspension peritiie parties may () A court may not approve a stipulation for a division of
resumeliving together as husband and wife and their acts and cGOPertythat assigns substantially all of the property to one of the
ductdo notconstitute an admission that the marriage is not irr@@rtiesin the action if the other party in the actiomnishe process
trievably broken or a waiver of the ground that the parties haé aPplying for medical assistance under subérof ch. 49r if
voluntarily lived apart continuously for 12 months or more immehe court determines that it can be reasonably anticipated that the
diately priorto the commencement of the action. Suspension nfaier party in the action will apply for medical assistanceler
berevoked upon the motion of either party by an order oftiet. subch.lV of ch. 49within 30 months of the stipulation.

If the parties become reconciled, the court shall dismiss the actiohistory: 1971 c. 2201977 c. 1051979 c. 325550, 92 (4); Stats. 1979 s. 767.10;

If the parties are not reconciled after the period of suspension, Hjg2 2% 1987 & 3551993 a. 161993 2. 496,276 1995 a. 272001 a. 162005

. hall h h iliati . 3ss.54, 168, Stats. 2005 s. 767.34.
action shal proceed as though no reconciliation perlod WaSh trial court is not required to givefe€t to a propertylivision agreement entered

attempted. into before divorce proceedings are instituted. It should make its own determination
History: 1971 c. 2201977 c. 1051979 c. 3%.50; Stats. 1979 s. 767.082005  of whether the agreement adequately provides for the parties.. Ray 87 Wis.
a.443s.44; Stats. 2005 s. 767.323. 2d 77,203 N.w2d 724(1973).
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Thereare 2 types of postnuptial agreements: 1) family settlement agreeints monthsfrom the granting of the judgment. If the judgment is

contemplatehe continuation of the marriage, and 2) separation agreements that, ; ; ; :
madeafter separation or in contemplation of separation. The former are presu atedit shall restore the parties to the marital relation that

binding on the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The latter @Xistedbefore the granting of the judgment. If a judgment of
governedby s. 767.10 [now s. 767.34] and constitute a recommendation jointly magg/orceis set aside under this subsection, the court shall order the

by the parties to the court regarding what the judgment provide. EvertSeenson, : P -
228Wis. 2d 676598 N.W2d 232(Ct. App. 1999)38-0803 See also ah Boxtel '€cordin the action impoundeithout regard to 5/67.13 After

v. Van Boxtel, 2001 WI 4242 Ws. 2d 474625 N.W2d 284 99-0341 the record is impounded, the recorday not be déred or

An agreement made in contemplation of divorce, entered into aftqratties i i i i i i i
agreedo the divorce, was subject to s. 767.10 [now s. 767.34], not s. 767.255 || admittedin whole or in part into evidence in aagtion or pre

n N K A ..

s.767.61]. When a party withdrew his consent before court approval, the agreen&g@dmgexcept by special order of the court of jurisdiction upon

was unenforceable. Yxes v Ayres, 230 Wis. 2d 431 602 N.W2d 132(Ct. App. goodcause shown in arpaternity proceedings under this chapter

1999),98-3450 _ o _ or by special order of a court of record upon a showing of necessity
A trial court may refuse to incorporate a stipulation in a divorce jud o ciear title to real estate

aparty repudiates hisr her consent. A party is free to withdraw from a stipulatiorli :

until it is incorporated in a judgment, and repudiation may render the stipulation non (7) DIVORCE JUDGMENT REVOKED ON REMARRIAGE OF PARTIES.

g)éis(t)eSrLt.lVan Boxtel vVan Boxtel, 2001 WI 4®42 Ws. 2d 474625 N.w2d 284 Whena judgment of divorce has been granted and the parties sub

The specific language of sub. (1) controls stipulatingivorces rather than the Sequentlyintermarry the court, upon their joint application and

generalanguage of s. 807.05. All agreements entered into after a divorce is filed gygon satisfactory proof of the marriage, shall revoke all judg
stipulationssubject to sub. (1) and must be approved by the court. Polakawski ; L
Polakowski.2003 WI App 20259 Ws. 2d 765657 N.W2d 102 02-1961 entsand any orders that will notfatt the right of 3rd persons.

A stipulation under this section is not a contract that would be binding on the partiesthe judgment is revoked, the court shall order the record

onceentered into, but is only a recommendation to the court. The court need fpoundedwithout regard to §67.13 and the record may not be
acceptt but has a duty to decide whether that recommendatidiaiisand reasonable

resolutionof the issues that the court wants to adopt. When a court adopts a stipglqeredor aplmitted, in whole or. in part, into evidence in_an,y a,Cti.on
tion, it does so on its own responsibility withinsitliscretionand the provisions = Or proceeding except by special order of the court of jurisdiction

becomethe courts judgment. Once the court decides to do sajghe of a party to i i i i

withdraw from the stipulation comes to an end. Hottenrotetsko, 2006 WI App upongood Cau.se shown a paternity proceedlng under this c_hap

249,298 Wis. 2d 200727 N.W2d 38 05-1212 ter or by special order of a court of record upon a showing of
Beforeapproving a stipulation, the circuit court is not required to take evidence angcessityto clear title to real estate.

makean investigation in essentially the same manner as stifhalated matters were  pistory: 1971 c. 2201977 c. 1051979 c. 3%s.50, 92 (4); Stats. 1979 s. 767.07;

contested.Under the facts ahis case it was unnecessary to define the minimunigg7 43551989 a. 1322005 a. 443s.35, 36, 53, 172, 173, 174 Stats. 2005 s.
requirementshat must be met before a court approves a stipulation. Hottenrothzg7 35:2009 a. 180 T '

Hetsko, 2006 WI App 249298 Ws. 2d 200727 N.W2d 3§ 05-1212 NOTE: 2005 Ws. Act 443contains explanatory notes.
i . Sub.(2) [now sub. (6)] does not authorize vacating or modifying a finding of-pater
767.35 Judgment of divorce or legal separation. nity of children determined in the original divorce judgment.. E.§7 Wis. 2d 436

(1) WHEN GRANTED. A court shall granta jUdgmem of divorce Oeogl';‘b\/(\lzi?nievg(st%n(%)] provides no authority for reopenirdj\erce judgment as
legal separation if all of the following conditions are met: it relates to fpropen)./ division. Conrad €onrad92 Ws. 2d 407284 N.W2d 674

(a) The requirements of this chapserto residence and attend (1979).

anceatan educational program unde767.401have been com The death of a party within 6 months of a divorce judgment did not void the judg
o mentor divest the court of jurisdiction to order property division. Roed@oeder

plied with. 103Wis. 2d 41, 308 N.W2d 904(Ct. App. 1981).
(b) 1. In connection with judgment of divorce or legal separa A divorce judgment did not bar a wieaction against her former husband for torts

tion, the court findghat the marriage is irretrievably broken undeﬁ'_'\e,\%gg'gggag"gg)’_d during the marriage. StuartStuart,143 Ws. 2d 347421

$.767.315 (1) (apr (b) 1.or2, unless sub. applies. If the requirements of sub. (2) [now sub. (5)] are met, conversion to a divorce
2. In connection with ajudgment |egal Separa“on, the Courtdecreels mandatory Bartz v Bartz,153 Wis. 2d 756452 N.W2d 160(Ct. App.
finds that the marital relationship is broken undefés.315 (2)

(c) To theextent that it has jurisdiction to do so, the court hags7 36 Copies of judgment to parties. At the time offil -
considerecand approvedr made provision for legal custody andng a judgment for an annulmewdiyorce, or legal separation, the
physical placement, the support of any chitdl the marriage partywho prepared the judgment shall furnish to the clerk of court
entitledto support, the maintenance of _eltbp_o_use, the support 2 trje copies of the judgmerincluding any attachments to the
of the family under s767.531 and the disposition of property  judgmentreferenced in the judgment, in addition to the original

(2) GRANTING DIVORCE OR LEGAL SEPARATION. When a party judgment. Until the copies are presented, the clerk may refuse to
requestsa legal separation rather than a divotbe, court shall acceptthe judgment for filing. After the judgment is filed, the
grant a judgment of legal separation unless the other padierk shall mail a copy promptly to each pattythe action at the
requestsa divorce, in which case the court shall hear and -det&ist-knownaddressand the mailing shall be shown in the court
mine which judgment shall be granted. record.

(3) WHEN DIVORCE JUDGMENT EFFECTIVE. A judgment of  History: 2005 a. 443,171
divorceis efective when granted. A court granting a judgment of NOTE: 2005 Ws. Act 443contains explanatory notes.
divorceshall inform the parties appearing in court that the4ud
mentis efective when granted but thétis unlawful under s.
765.03(2) for a party to marry again until 6 months after the jud
mentis granted.

(4) REVOCATION OF LEGAL SEPARATION JUDGMENT UPON REG-

967.375 Effect on transfers at death. (1) REVOCATION OF
EATH PROVISIONSIN MARITAL PROPERTYAGREEMENT. Unlessthe
udgment provides otherwise, a judgment of annulraingrce

or legal separation revokes a provision in a marital property-agree

ONCILIATION. A judgment of legal separation shall provide tHat, mentuq_?le: 8'766';8t|;at [t)tzovfld?ti for any of the foIfIO\/_\;Lng: both
areconciliationoccurs at any time after the judgment, the parties (&) That.upon' el ;a ?‘tel— er spogse, any or eitner %r] 0
may apply for a revocation of the judgmertpon application for spousebsptro?er%mc_u ”?[g da er acqtuwet protp?]e,r passesbm ‘
arevocation of the judgment, the court shall make such order Hépfot ate to a _tz_a5|gna ed person, trust or other entity by rontes
may be just and reasonable. amentarydisposition. _ _ o

(5) CONVERSIONOF LEGAL SEPARATIONTO DIVORCE. By Stiptt . (b) That one or both spouses will make a particular disposition
lation of both parties, or upon motiaf either party not earlier N & Will or other governing instrument, as defined.B54.01 (2)
thanone year after entrgf a judgment of legal separation, the (2) REVOCATION OF REVOCABLE TRANSFERSAT DEATH. Unless
courtshall convert the judgment to a judgment of divorce. ~ sub.(1) applies, revocation of revocable transfers at depathfor

(6) VACATING ORMODIFYING DIVORCEJUDGMENTAS IT AFFECTS merspouse to the other f.ormer Spouse, or to relatives mm
MARITAL STATUS. So far as a judgment of divorcéeatts the mari f(;rmerslpoustea_under anllnstqument (?xec'uted beforgéngggment
tal status of the parties, tioeurt may vacate or modify the judg ©' annuiment, divorce or iegal Separalion IS governe
men.tfor.suficient cause .shown, upon i.ts own motion, or UPO,n trge?go?% 1991 a. 3011997 a. 1882005a. 216 2005 a. 443.119, Stats. 2005
applicationof both parties to the action, at any time within 6 NOTE: 1991 Ws. Act 301contains extensive legislative council notes.
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767.385 Maintenance, legal custody, and support (b) The court may not require the parties to attenthss under
when divorce or separation denied. If a judgment in an this subsection aa condition to the granting of the final judgment
actionfor divorce or legal separation denies the divorce or legal order in the divorce or paternity action, howette court may
separationthe court may make such order as the nature aftbe refuseto hear a custody or physigalacement motion of a party
rendergust and reasonable for the legal custody of and periodswdio refuses to attend a class ordered under this subsection.
physicalplacement with any of the minor children, and for the (c) 1. Except as provided in sub#, the parties shall be
maintenancef either spouse and suppofthe children by either responsibldor any cost of attending the class.

spouseout of property or income. If the court orders child support 5 ¢ the court finds that a party is indigent, any costs that
under this sectiorthecourt shall determine the child support payyoyid be the responsibility of that party shall be paid by the
mentsin a manner consistent with#67.511 regardless of the fact county.

that a judgment ofdivorce or legal separation has not been isiory: 1993 a. 2251997 a. 451999 a. 92001 a. 612003a. 1302005 a. 443

entered. $5.59t0 63, 180, Stats. 2005 s. 767.401.
History: 1971 c. 2201979 c. 3%5.50; Stats. 1979 s. 767.28987 a. 3551993
a. 4812005 a. 443.125 Stats. 2005 s. 767.385. 767.405 Family court services. (1) DeriNITIoNs. In this

I section:
767.395 Name of spouse. Except as provideith s.301.47

; ; . a) “Mediation” means a cooperative process involving the
the court, upon granting a divorce, shall allow either spouse, Upﬁgr(tigsan d a mediatothe purposepof whichpis fueip the parti egs
requestto resume a former legal surname, if.any :

History: 1975 c. 941979 c. 35,50, Stats. 1979 5. 767.20003 a. 522005 2, DY @PPlying communication and dispute resolution skills, define
443s.78 Stats. 2005 s. 767.395. andresolvetheir own disagreements, with the best interest of the

Women’snamesn Wisconsin: In Re Petition of Kruzel. MacDougall, 1975 weschild as the paramount consideration.
No. 4. (b) “Mediator” means a person with special skills and training
in dispute resolution.
SUBCHAPTERV (1m) DIReCTOR. (a) Except as provided in pdy) and subject
to approval by the chief judge of the judicial administrative dis
trict, the circuit judge ojudges in each county shall designate a
CHILD CUSTODY, PLACEMENT, AND VISITATION personmeeting the qualifications under s() as the director of
family court services in that county
767.401 Educational programs and classes. (1) Pro- (b) If 2 or more contiguousounties enter into a cooperative
GRAMS: EFFECTSOF DISSOLUTION ON CHILDREN; PARENTING SKILLS.  agreementinder sub(3) (b), the circuit judges for the counties
(a) During the pendency of an actioffeating the family inwvhich involved shall, subject to approval by the chief judge ofjtiu-
aminor child is involved and in which the court determines thafal administrative district, designageperson meeting the qualifi
it is appropriate and in the best interest of the ctiilelcourt, on  cationsunder sub(4) as the director of family court services for
its own motion, may order the parties to attend a program-spabiose counties.
fied by the court concerning thefeéts on a child of a dissolution ¢y A county or counties may designate the supervistef
of the marriage. If the court orders the parties to attend a progigfite of family court commissioner as the directmder par(a)
underthis paragraph arttere is evidence that one or both of thgy (p).
partieshave engageth interspousal batternas described in s. (2) DuTies. A director of famil ; ;
: ) h . y court services designated
940.190r 940.20 (1m)or domestic abuse, as defined iB13.12 undersub.(1m) shall administer a family court services$ia# if

1) (atm) t?ﬁ courtr:ﬁ]y not reqtl_Jire the parties to attend the Pr&uchan ofice is established under syB) (a)or (b). Regardless
grazrg\) oge_ erﬂ:)r a desamef Ime. ion to determine th ‘ Qtilwhether the dice is established, the director shall:

ouring the pendency ot an action to determine the patermity ) empjoy staffto perform mediation and to perform any legal
of a child, or an action fcting the family for which the underly custodyand physical placement stuggrvices authorized under

ing action was an action to determine the paternity of a chitigif ¢\, 14) arrange and monitor stafaining, andassign and moni
court determines that it is appropriate and in the best interest of e - ¢ éase load '

child, the court, on its own motion, may order either or both of the b) Contract und ith bii vat
partiesto attend a program specified by the court providing4rain (P) Contract under suf8) (c)with aperson or public or private

LI . ; : entity to perform mediation and to perform any legal custody and
ing in parenting or coparenting skills, or both. . physicalplacement study services authorized under Eu).

(c) A program under pafa) or (b) shall be educational rather S . d f diati d legal tod
thantherapeutic in nature and may not exceed a total of 4 hourséc)h l_JpeIrvllse and per c&rm mediation ﬁm in:?ﬂey egalzus ody
in length. The partieshall be responsible for the cost, if aaf/ andp y|S|ca Pﬁcemel’.“ S“fj gserv:;:.es_ author o r sub(14),
attendanceat the program. The court may specifically assigfi"d€valuate the quality of the mediation or study services.
responsibilityfor payment of any cost. No facts or information (d) Administer and manage funding for family cosetvices.
obtainedin the course of the program, and no report resulting from (3) MEebpIATION PROVIDED. Mediation shallbe provided in
the program, is admissible in any action or proceeding. everycounty in this state by any of the following means:

(d) Notwithstanding s767.35 (1) the court may require the (a) A county may establish a family cowsgrvices dfce to
partiesto an action décting the family in which a minor child providemediation in that county
involved to attend a program undpar (a) or (b) as a condition (b) Two or more contiguous counties may enter into a coepera
to the granting of a final judgment or ordettive action décting  tive agreemento establish one family court servicefia# to pro

the family. vide mediation in those counties.

(e) A party who fails to attend a program ordeveder par(a) (c) A director of family court services designated under sub.
or (b) or pay costs specifically ordered under. fgrmay be pre  (1m) may contract with any person or public or privetsity,
ceededagainst under clr.85for contempt of court. locatedin a county in which the director administers family court

(2) CLASSESON PARENTING. (a) During the pendency af Servicesor in a contiguous countyo provide mediation in the
divorce or paternity action, the court may order the parties g&puntyin which the person or entity is located.
attendaclass that is approved by the court and that addresses sucf#) MEDIATOR QUALIFICATIONS. Every mediatorassigned
issuesas child development, family dynamics, how paresgph  undersub.(6) (a)shall have not less than 25 hourswadiation
ration affects a childs development, and what parents can do twaining or not less than 3 years of professional experience-in dis
makeraising a child in a separated situation less stressful for fmeteresolution. Every mediator assigned under &ijb(a) shall
child. havetraining on thelynamics of domestic violence and thieets
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of domestic violence on victims dbmestic violence and on chil 1. That a party engaged in abuse, as defined8h3122 (1)
dren. (a), of the child, as defined in 48.02 (2)
(5) MEDIATION REFERRALS. (a) Except as provided in siiB) 2. Interspousal battery as described und@4@.190r940.20

(b), in any action décting the familyincluding a revision of judg (1m)or domestic abuse as defined i8%3.12 (1) (am)
mentor order under §67.451or 767.59 in whichit appears that 3. That either party has a significant problem with alcohol or
legal custody or physical placement is contested, the court sh#lig abuse.

referthe parties to the director of family court servicegfussible 4. Any other evidence indicating that a pastyealth or safety
mediationof those contested issues. The court shall inform thgy pe endangered by attending the session.

partiesof all of the following: o o (c) The initial session under p&a) shall be a screening and

1. That the confidentiality ofommunications in mediation eyaluationmediation session to determine whether mediation is

is waived if the parties stipulate under s(ibt) (c)that the person appropriateand whether both partiegish to continue in medli

who provided mediation to the parties may also conduct the leggion. At the initial session, the mediator shall review with the par

custodyor physical placement study under s{if). tiesthe nonfinancial provisions that must be included in the par
2. That thecourt may waive the requirement to attend at leashting plan under §67.41 (1m)

onemediation session if the court determitieat attending the  (9) ProHIBITED ISSUESIN MEDIATION. If mediation isprovided

sessionwill causeundue hardship or would endanger the heally a mediator assigned under s{@.(a) no issueelating to prop

or safety of one of the parties and the bases on wiécbourt may  erty division, maintenance, or child support may be considered

makeits determination. during the mediation unless all of the following apply:

(b) If both parties to any actionfatting thefamily wish to (a) The property division, maintenanceabild support issue
havejoint legal custody o& child, either party may request thais directly related tdhe legal custody or physical placement issue.
the court refer the parties to the directorfafnily court services 1y The parties agree in writing to consider the propeistis
for assistance resolving any problem relating to joint legal €ussjon maintenance or child support issue.
tody and physical placement of the child. Upon request, the court(lo) POWERSAND DUTIES OF MEDIATOR. A mediator assigned

shallso refer the partjes. ) . undersub.(6) (a)shall be guided by the best interest of the child
(c) A person who is awarded periods of physical placementgigmay do any of the following, at his or her discretion:

achild of that person, a person witlsitation rights, or a person (a) Include the counsel of any party or any appointed guardian

with physical custody of a child may notify a circuit court €0M_ 4 litem in the mediation.

missionerof any problem he or she has relating to any of these . . . . .
matters. Upon notification, the circuit court commissioner ma re(ggnltnterwew any child of the parties, with without a party

refer any person involved in the matterthe director of family

courtservices for assistance in resolving the problem. (c) Requirea party to provide written disclosure of facts relat

(6) ACTION UPON REFERRAL. (a) Whenever a court refers aing to any legal custody or physical placement issue addressed

party to the director of family court services for possible med[nedlatlon,|nclud|ng any financial issue permitted to be consid
ation, the director shall assign a mediator to the case. Theme red. L

tor shall provide mediation if he or she determines that it is appro (d) Suspend mediation when necessary to enable a party to
priate. If the mediator determines that mediation is ndtotainan appropriate court order or appropriate therapy
appropriatehe or she shall so notify theurt. Whenever a court  (€) Terminate mediation if a party does not cooperate or if
refers a party to the director of family court services for any oth@ediationis notappropriate or if any of the following facts exist:
family court service, the director shall take appropriate action to 1. There is evidence thatparty engaged in abuse, as defined
provide the service. in .813.122 (1) (a)of the child, as defined in 48.02 (2)

(b) Any intake form that the family court services requires the 2. There is evidence of interspousal battery as described
partiesto complete beforeommencement of mediation shall askinders.940.190r 940.20 (1m)or domestic abuse as defined in s.
each party whether either of the parties has engagetérspou  813.12(1) (am)
salbattery as described in 940.190r 940.20 (1m)or domestic 3. Either party has a significant problem with alcohatiarg

abuseas defined in 813.12 (1) (am) abuse.

(7) PRIVATE MEDIATOR. The parties to any actionfefting the 4. Other evidence which indicates one of the parties’ health
famlly_may at their own expense, receive me_dlatlon services frasnsafety will be endangered if mediation is not terminated.
amediator other thanne who provides services under s(&). (12) MEDIATION AGREEMENT. (a) Any agreement that resolves

Parties who receive services from a mediator under this subsgguesof legal custody or periods physical placement between
tion shall sign and file with the director of family court serviceghe parties and that is reached as a result of mediation under this
andwith the court a written notice stating the mediatoameand  sectionshall be prepared in writing, reviewed by the attorifey
the date of the first meeting with the mediator any, for each party and by any appointed guardian ad litem, and
(8) INITIAL SESSIONOF MEDIATION REQUIRED. (&) Except as submittedto thecourt to be included in the court order as a stipula
providedin par (b), in any action décting the familyincluding tion. Any reviewing attorney or guardian ad litestmall certify on
an action for revision of judgment or order undei767.451or the mediation agreement that he or she reviewed it, and the-guard
767.59 in which it appears that legal custoolyphysical place ianad litem, if anyshall comment on the agreembased on the
mentis contested, the parties shall attehtbast one session withbestinterest of the child. The mediator shall certify that the-writ
a mediator assigned under s(6) (a) or contracted with under ten mediation agreemeaiccurately reflects the agreement made
sub.(7) and, if the parties and the mediator determine that contletweenthe parties. The court may approvaeject the agree
uedmediation is appropriate, no court may hold a trial of or a finalent,based on the best interest of the chilthe court shall state
hearingon legal custody or physical placementil after medi  in writing its reasons for rejecting an agreement.

ationis completed or terminated. (b) If after mediation under this section the partiesiot reach

(b) A court mayin itsdiscretion, hold a trial or hearing withoutagreemenbn legal custody or periods of physical placement, the
requiringattendance at the session under(paif the court finds partiesor the mediator shall so notify the couxcept as pro
that attending the session will cause undue hardship or wowided in s.767.407 (1) (am)the court shall promptly appoint a
endangethe health or safety of one of the parties. In making itaiardianad litem under s767.407 Regardless of whether the
determinatiorof whether attendance at thession would endan courtappoints a guardian ad litem, the court shall, if appropriate,
gerthe health or safety of one of the parties,dbert shall con referthe matter for a legal custody or physical placement study
sider evidence of the following: undersub.(14). If the parties come to agreement on legal custody
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or physical placement after the matteas been referred for a 2. The modification sought would netibstantially alter the
study, the study shall be terminated. The parties may returnamountof time that a parent may spend with his or her child.
mediationat any time before any trial of or finlaéaring on legal 3. The court determines any of the following:

custodyor periods of physical placement. If the parties return to 5 That the appointment of a guardian ad litem will not assist
mediation,the county shall collect any applicable fee under ge court in the determination regarding legal custodghysical

814.615 S placemenbecause the facts or circumstances of the case make the
(13) PoweRrsoF COURT. Except as provided in suf), refer  |ikely determination clear

ring parties to mediation under théection does not f&kt the b. That a party seeks the appointment gfiardian ad litem
powerof the court to make any necessary order relaitige par  soely fora tactical purpose, or for the sole purpose of clelag
ties during the course of the mediation. not for a purpose that is in the best interest of the child.

(14) LEGAL CUSTODYAND PHYSICAL PLACEMENTSTUDY. (a) A (b) The court may appoint a guardian ad litem for a minor child

countyor 2 or more contiguous counties shall provide legal cug, any action décting the family if the child legal custody or
tody and physical placemestudy services. The county or ceunphysicalplacement is stipulated to be with any person or agency
ties may elect to provide these services by any of the means ey than a parent of the child drat the time of the actiothe
forth in sub(3) with respect to mediation. Regardless of whethgj|q is in the legal custody of, or physically plaseith, any per

acounty so elects, whenever legal custody or physical placemggy or agency other than the chidparent by prior order or by
of a minor child is contested and mediation under this Secnopstﬁ)ulationin this or any other action.

notused or does not result in agreement between the parties, or ?E) The attorney responsible for suppenforcement under s

any other time the court considers it appropridite, court may =g 53(g) (3)may request that the court appoint a guardian ad litem
ordera person or entity designated by the county to investigate %%rin(g )a(n Lctign 0? motioon behalf of a r?]ri)nor wh% is a nonmari

following matters relating to the parties: tal child whose paternity has not beacknowledged under s.

1. The conditions of the chisthome. 767.805(1) or a substantially similar law of another state or-adju
2. Each partys performancef parental duties and responsi dicatedfor the purpose of determining the patermifythe child,
bilities relating to the child. andthe court shall appoint a guardian ad litem, if ahthe fot

2m. Whether either party has engaged in interspousal hatté@yving applies:
asdescribed in $940.190r 940.20 (1m) or domestic abuse, as 1. Aid is provided under €.8.57(3m)or(3n), 48.64549.19
definedin s.813.12 (1) (am) or 49.450n behalf of the child, or benefits are provided to the

3. Any other matter relevant to the best interest of the chilghild’s custodial parent undes.49.141to 49.161 but the state

(b) 1. The person or entity investigating the parties under pgt;ldlts delegate under 49.22 (7)are barred by a statute of limita
(a) shall complete the investigation, prepare a report of the resnﬁs from commencing an action unde¥&7.800n behaliof the
and,at least 10 days before the report is introduced into evide : L i ) )
undersubd.2., submit the report to the court and to both parties. 2. An application for legal services has béiéed with the
The court may review the report, but may melly upon it as evi  child support program under49.22on behalf of the child, but the
dencebefore it is properly introduced under suBd. stateand its delegate under49.22 (7)are barred by a statute of

2. The report under subd. shall be dfered in accordance limitations from commencing an action undei767.80on behalf

with therules of evidence and shall be a part of the record in tﬂtethe child. . . . .
action if it is so dfered and admitted into evidence. (d) A guardian ad litem appointed under. &) shall bring an

(c) No person who provided mediation to the parties under t gtion or mation for the determination of the chigbaternity if
sectionmay investigate the parties under this subsection unl %c?.gargt';”m?dié'tﬁf?hgectﬁﬁ@'ngf‘}ntt';fegfterm'”at'on of the
eachparty personally so consents by written stipulation afté& paternity is Ir . o i
mediationhas endednd after receiving notice from the person (&) Nothing in this subsection prohibits the court from making
who provided mediation that consemgives the inadmissibility &teémporary order under 867.225that concerns the child before
of communications in mediation undei964.085 aguardian ad litem is appointed or before glo@rdian ad litem

History: 1987 a. 3551989 a. 561991 a. 269Sup. Ct. Order N@3-03 179 Ws. hasmade a recommendation to the court, if the cdetérmines

2d xv; 1995 Sa 275;6103 19996a.9; O%%m a. 61109 2003 a. 1302005 a. 443s.8, thatthe temporary order is in the best interest of the child.

56, 57, 181, Stats. 5 s. 767.408007 a. 1872009 a. 187 . .
NOTE: 1987 Wis. Act 355and 2005 Wis. Act 443contain explanatory notes. (2) TIME FORAPPOINTMENT. The court shall appoint a guardla_n
Judicial Council Note, 1993.Subsections (5) (a) and (14) (c) are am_ende@d||tem_underSUb-(l) (a) 1.or (b) whenever the court deems it

becausdhe rule ofinadmissibility under s. 904.085 is not a privilege; it is waivableppropriate. The court shall appoint a guardian ad litem under

only if the parties stipulate that the mediatealy conduct the custody investigation. i i i
The director is an agent of the circuit court judges, and the difecstatutory sub. (1) (a) 2.at the tlme. specified In §67.405 (12) (b)u.nless

authorityand responsibilities are to be carried out under the supervision of the cirdd@ONnmotion by a party dits own motion the court determines that

courtjudges. A collective bgaining agreement cannot trump such statujodjcial earlierappointment is necessary
branchauthority because doing so would violate separation of powers principles. A . .
collectivebagaining agreement may not abrogate a statutory function of the judicial (3) QUALIFICATIONS. The guardian ad litem shall be an attor

branch. Any such provisions in a collective lgaining agreemerdre invalid and neyadmitted to practice in this state. No person who is art inter

unenforceable Racine County.Mnternational Association of Machinists and Aero i f ; ;

spaceworkers, 2008 WI 70310 Ws. 2d 508751 N.W2d 312 06-0964 estedparty in a proceeding, appears as counsel in a proceeding on
behalfof any party or is a relative or representative of an interested

767.407 Guardian ad litem for minor children. party may be appointed guardian ad litem in that proceeding.

(1) APPOINTMENT. (@) The court shall appoint a guardian ad litem (4) REsPoNsiBILITIES. The guardian ad litem shall be an advo
for a minorchild in any action décting the family if any of the catefor the best interests of a minor child as to patereigal cus
following conditions exists: tody, physllcal.placement, a}nd support. The guardian ad litem

1. The court has reason for special concero dise welfare shall function mdependentjyn the same manner as an attorney
of a minor child. for a party to thection, and shall considéaut shall not be bound

. . . by, the wishes of the minahild or the positions of others as to the
2. Except as provided in pgam), the legal custody ghyst  hegyinterests of the minor child. The guardian ad litem shall con

cal placement of the child is contested. _ _ siderthe factors under 367.41 (5) (am)subject to s767.41 (5)
(am) The court is not required to appoirguardian ad litem (bm), and custody studies undef767.405 (14) The guardian ad
under par(a) 2.if all of the following apply: litem shall investigate whether thereeiidencethat either parent

1. Legal custody or physical placement is contested in Aasengaged in interspousal batteag described in 840.190r
action to modify legal custody or physical placement unsler 940.20(1m), or domestic abuse, as defined i8%3.12 (1) (am)
767.4510r 767.481 andshall report to the court on the results of the investigation. The
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guardianad litem shall review and comment to the court on anyThediscretion for the guardian ad litem to communicate the wishes of the child in

mediationagreement and stipulation made ungl@67.405 (12) angé;l%g\;veahs added 1987 Wsconsin Act 355as was much of sub. (6). These are

andon any Pareming plan filed Under7§7-4l (Im) Unless th? _Sub.(5) specifies that the appointment terminates at the final order or the-conclu
child otherwiserequests, the guardian ad litem shall communicagenof the appeal unless the court otherwise directs. The coureaagoint or con

P i R tinue the appointment of the guardian ad litem after this but is required to state the
to the court the wishes of the child as to ¢théd's legal custody scopeof the responsibilities for such period. [Re Ordéeatfve Jan. 1, 1990]

or physical placement under&7.41 (5) (am) 2.The guardian ¢ poth spouses have ability to pagch should be required to contribute to the pay

adlitem has none of the rights or duties of a general guardianment of the guardiaadlitem’s fee, with the percentage to be paid by each to be deter
minedin the court discretion. &sch v Tesch,63 Ws. 2d 320217 N.W2d 647

(4m) STATUSHEARING. (a) Subject to pafb), at any time after (1974,
120days after a guardian ad litem is appointed under this sectioNyhenthe guardiamd litems report was timely disclosed to both parties, the trial
aparty may request that the court schedule a status heglatgd court did not err in failing to introduce the report during a custody hearing. Allen v

: H i n, 78 Wis. 2d 263254 N.W2d 244(1977).
to the actions taken and work performed by the guardian ad “téﬁﬁn increaseof visitation rights from 24 days to 75 days per year haficerit

in the matter impactupon the welfare of the children to require the appointment of a guardian ad
(b) A party maynot sooner than 120 days after a status heari'ﬁqp{e Bahr v Galonski80 Wis. 2d 72257 N.W2d 869(1977).

: : : appointment of a guardian ad litem pursuant to sub. (1) and s. 891.39 (1) (a)
under this subsection is held, request thia¢ court schedule (isfmandated when paternity is questioned and also when there are special concerns.

anotherstatus hearingn the actions taken and work performed@pecialconcerns arisahen a childs welfare is directly at issue, as is the case when
h rdian litem in the m r anexisting family is disrupted. Johnsondohnson157 Ws. 2d 490460 N.w2d
by the guardian ad lite the matte 166 (Ct. Abp. 1990).
(5) TERMINATION AND EXTENSION OF APPOINTMENT. The A guardian ad litem may not be called as a witness in a custody proceeding. The

appointmenbf a guardian ad litem under s(b) terminates upon G.A.L. is to communicat@ith the court as a lawyer for a party and to present-infor
ation by presenting evidencelollister v Hollister, 173 Wis. 2d 413496 N.w2d

the entryof the courts final order or upon the termination of any!!

" . ; - s Y642 (Ct. App. 1992).
appealm which the guardian ad l'tem participates. The gugrdlam guardian ad litem couldct in a separate action involving the child outside of the
ad litem may appeal, may patrticipate in an appeal ordo@gi  court of original appointment even though another guardian ad litem had been

ther If an appeal is taken by any party and the guardian ad litgPStRtedy ine Coun wen e separate action was brough. Interest of B@tion

choosesnot to participate in that appeal, he or she shaIV\.ﬁl.b . The court's power to appropriate compensation ¢ourt-appointed counsel is
the appellate court a statement of reasons for not participatingcessaryor the efective operation of the judicial system. In ordering compensation

Irrespectiveof the guardian ad litem'decision not to participate for court-ordered attorneyscaurt should abide by the s. 977.08 (4m) rate when it
retain qualified, &dctive counsel at that rate, but should order compensation at

inan f{lp_peah_the appellate court may order the g_ua_rdian ad li te undeBCR 81.01or 81.02 or a higher rate when necessary to sedeiet
to participate in the appeal. At any time, the guardiifitem, any counselFriedrich v Dane County Circuit CL92 Ws. 2d1, 531 N.W2d 32(1995).

arty or the person for whom the appointmemagle may request Thedenial of a childs request to intervene in a divorce action was correct. The
party P pp Y req ardianad litem fulfills the requirement that a childestitled to representation.

in writing that thecourt extend or terminate the appointment o; i Nancy K.201 Ws. 2d 655549 N.W2d 494(Ct. App. 1996)94—3420
reappointment.The court may extend thappointment, or reap  Quasi-judiciaimmunity extends to a guardian iém's negligent performance

point a guardian ad litem appointed under this section, after the divorce proceeding. Paige K. BMolepske219 Ws. 2d 418580 N.W2d 289

; imati 98),96-2620
final order or after the termination of the appeal, but the court SH‘JﬂﬁJndersub. (6), if only one of the parties is indigent, the court nayorder the

specifically state the scope of the responsibilities of the guardiasunty or the indigent party to pay guardian ad litem fdéee courts only option

adlitem during the period of that extension or reappointment. is to order the non-indigent party to pa9imsted v Circuit Court for Dane County
. . 2000WI App 261,240 Wis. 2d 197622 N.W2d 29 00-0620
(6) CompensaTiON. The guardian ad litem shall be compen  The quasi-judicial immunity o& guardian ad litem describedHaige K.B.applies

satedat a rate that the court determines is reasonablecdure only to liability for the negligent performance of his or her duties, not as a shield
; ; againstcourt-imposed sanctions for failure to obey a court or&ered vLuebke,
shallorder either or both parties to pay all or any pathe COm 5503\ App 207,267 Ws. 2d 596671 N.W2d 304 02-2211

pensatiorof the guardian ad litem. In addition, upon motion by Theguardian ad litem is an advocate for the chilist interest, not a fact—finder

the guardian ad litem, the court shall order either or both partfs consultant for the court trial court may decide, in individual cases, to weigh
' theguardians recommendation more heavily than the other statutory factors, but the

to pay the fee for an expert witness used by the guardimm courtcannot rewrite the statute ¢oeate a fixed hierarchy of factors. Goberville v
if the guardian ad litem shows that the use of the expert is-necaserville, 2005 W1 App 5880 Ws. 2d 405694 N.W2d 405 04-2440

i i i i i i A circuit courtmay not, when the issue is contested, determine the primary place
saryto assist the guardian ad litem in performingdriger fune mentof a child without appointing a guardian ad litem for the child. Because the

tionsor duties under this chaptelf both parties are indigent, thejnterestsfected by the absence atuardian ad litem are the childind not the par
courtmay direct thathe county of venue pay the compensatiotes’, neither parent is empowered to waive a chiligiht tohave its best interests rep

i~fesentedand advocated for in a placement proceeding, and the court will decline to
andfees. If the court orders a county to pay the Compenwloiddress the issue dme basis of either waiver or the doctrine of invited erBtate

the guardian ad litem, the amouatdered may not exceed they. Freymille; 2007 Wi App 6298 Ws. 2d 333727 N.W2d 334 05-2460
compensatiormpaid to private attorneys unde3.7.08 (4m) (h)  The“why” behind appointing guardians ad litem for childierivorce proceed
The court may order a separate judgment foratrount of the ings. Podell, 57 MLR 103.
reimbursemenin favor of the county and against the party or pal .
ties responsible for the reimburserxent. T%e court m%y gnfoﬁ:eeﬁg"‘l Custody and physical placement. (1) GENERAL
ordersunder this subsection by means of its contempt power PROVISIONS. (@) Subject to ct822, the question o# childs cus
History: Sup. Ct. Order50Wis. 2d vii (1971):1977 c. 105299, 1979 c. 3xs. t0dy may be determined as an incidefiiny action décting the
50,92 (4} 1979 c. 1961979 c. 35%.39; Stats. 1979 s. 767.048987a. 355 Sup.  family or in an independent action for custodyhe efect of any

Ct. Ordey 151 Ws. 2d xxv (1989)1993 a.16, 481; 1995 a. 27201, 289, 404, 1997 inati i i indi
a. 105 191 1999 a. 92001 a. 612003 a. 1302005 a. 443.25; Stats. 2005 s. determinationof a childs custody is not binding personally
767.4072007 a. 20 againstany parent or guardian unlets® parent or guardian has

Judicial Council Note, 1990:This section clarifies and expands s. 767.045, as leenmade personallgubject to the jurisdiction of the court in the
wasamended by 987 Wsconsin Act 355 It also incorporates the substance of saction as provided under ci801 or has beemotified under s.

809.85into it. Sub. (1) (a) specifies the situations in which the court is required . : : : .
appointa guardian ad litem. Sub. (1) (a) 1. reflects the desirability of broad discretgzz'o8 as prowded ir$.822.06 NOthmg in this chapter may be .
for the court to appoint a guardian ad litem. Of specialisateb. (1) (b). While the construedo foreclose a person other than a parent who has physi
courthas always had the discretion to appoint a guardian ad litem in such situati i i

the committee concluded that it is desirable to specifigdintify these situations o CUStOdy of a_ Ch”d_from proceedlng under 8_22

asrequiring special attention. (b) Inrendering a judgment of annulment, divorce, legal-sepa

Sub. (2) is the present law which takes into account the need for mediation. ration, or paternityor in rendering a judgment in an action under
Sub.(4) defines the role of the guardianligeim. It clarifies that the responsibility 5. 767.001 (1) (e)767_501 or767.805 (3,) the court shall make

is as an advocate for the best interests of the child. It emphasizes the need fo, e ; f .
guardianad litem to function independentlyhile giving broad consideration to the provisions as it de_ems just and reasonabl_e conc_ernlng the
views of others, including the children, social workers and the like. It also specifi@gal custody and physical placement of any minor child of the
thatthe guardian atitem shall function in the same manner as the lawyer for a PafRarties as provided in this section.

Among other things, this means that the guardian ad litem communicates with the ' . .
courtand other lawyers in the same manner as a lawyer for aprasents informa (Im) PARENTING PLAN. Unless the courrders otherwise, in

tion on relevant issuehrrough the presentation of evidence or in other appropriaggn actionfor annulment, divorce, or legal separation, an action to
waysand generally functions as the lawyer for a pdrtythis case the “party” is the f : :

bestinterests of the children. Sul) also enumerates specific duties to emphasizgetermmepater_mty Or, an action under 367.001 (1) (e)767.501 X
their particular importance. or 767.805 (3)in which legal custody or physical placement is
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contesteda party seeking sole or joint legal custody or periods of 1. Both parties agree to sole legal custody with the same party
physical placement shall file a parenting plan with the courtif the 2. The parties do not agree to sielgal custody with the same
courtwal\_/es the requwement to att_en_d mediation UHCE‘BAOS __party, but at least one party requestde legal custody and the
(8) (b) or if the parties attend mediation and the mediator notifigdurt specifically finds any of the following:

the court under s767.405 (12) (bjhat the parties have not reached 5 e party is not capable of performing parental duties and
anagreement. Unless tiourt orders otherwise, the parentingegponsibilitiesor does not wish to have an active roledising
planshall be filed within 60 days after the court waivesttiegl: " chilg

ation requiremendr the mediator notifies the court that no agree b O.ne or more conditions exist at thiate that would sub
ment has been reacheixcept for cause shown, a party requiredt tallv interf ith th 4 f oint leaal custod

to file a parentingolanunder this subsection who does not timel§ antially inter gre W,' € exercise ot join egg custody )
file a parenting plan waives the right to object to the other garty’, C- The parties will not be able to cooperate in the future deci
parentingplan. A parenting plan shall provide information aboiftion making required under an award of joint legal custolly
the following questions: makingthis finding the court shall considedong with any other

; i« pertinentitems, any reasonsfefed by a party objecting to joint
seéﬁ?ng:\;/.Vhat legal custody or physical placemeéme parent is legal custody Evidence that either party engaged in abuse, as

. definedin s.813.122 (1) (g)of thechild, as defined in €8.02 (2)
(b) Where the parent lives currently and where the par ; ; :
intendsto live during the next 2 years. If there is evidence that t evidence of interspousal batteag described under$40.19

h dini b ibed und £ 940.20 (Im) or domestic abuse, as defined ir8%3.12 (1)
gzc?rlgargztoezngafe m:jntersppusz atugyides%(_:n C?'Bg 1le S-(am), creates a rebuttable presumption thatparties will not be
:190r940.20 (1m)or domestic abuse, as defined iB13.12 51616 cooperate in the future decision making required.

(1) (am), with respect to the parent providing the parenting plan,

the parent providing the parenting plan is not required to disclose(€) Except as provided in pdd), the court may not give sole
the specific address but only a general description of wheee h egal custody to a parent who refuses to cooperate with the other

shecurrently lives and intends to live during the next 2 years parentif the court finds that the refusal to cooperate is unreason

able.

(c) Where the parent workend the hours of employment. If . . . )
thereis evidence that the other parent engaged in intersptmatsal __(d) 1. Except as provided in suldd, if the court finds by a pre
tery, as described under 840.190r 940.20(1m), or domestic ponderancef the evidence that a party has engaged in a pattern
abuseas defined in 813.12 (1) (am)with respect to the parentor serious incident of interspousal batteagdescribed under s.
providing the parenting plan, the parent providing the parentirjt0: 190r 940.20 (1nk1),)or dgmestlc abuse,l as ddeflt?ed '.81{3'%_)[2)
planis not requiredo disclose the specific address but only a gef) (2M) pars(am), (b), and(c) do not apply and there is a rebut
eral description of where he or she works. able presumption that it is detrimental to the child and contrary

) Who wil id hild hen th totthe best interest of the child to award joint or sole legal custody
@ 0 will provide any necessary child care when the pareity, 5, party The presumption under this subdivision may be

cannotand who will pay for the child care. rebuttedonly by a preponderance of evidence of all of the fellow

(e) Where the child will go to school. ing:

(f) What doctor or health cafecility will provide medical care 3. The party who committed the battery or abuse has success
for the child. fully completedreatment for batterers provided through a eerti

(9) How the childs medical expenses will be paid. fied treatment program or by a certified treatment provider and is

(h) What the childs religious commitment will be, if any  notabusing alcohol or any other drug.

(i) Who will make decisions about the ctsléducation, medi b. Itis in the best interest of the child for the party who-com
cal care, choice of child care providers and extracurricular activhitted the battery or abuse to be awarded joint or sole legal cus
ties. tody based on a consideration of the factors under(Sufam)

()) How the holidays will be divided. 2. If the court finds under subdl. that both parties engaged

(k) What the childd summer schedule will be. in a pattern or serious incident of interspousal battesrgescribed

(L) Whether and how the child will be able to contact the othigRders. 940.190r 940.20 (1m) or domestic abuse, as defined in
parentwhen the chilchas physical placement with the parent pre?-813-12 (1) (am)the partywho engaged in the battery or abuse
viding the parenting plan, and whelectronic communication, if fOr purposesf the presumption under sulddis the party that the
any, the parent is seeking. courtdetermines was the primary physical aggres&ocept as

! . - . providedin subd.3., in determining which party was the primary
nic%g%isvyggégﬁgggué%?;&(fquoﬁg?ﬁngaiﬁronlc commu physicalaggressorthe court shall consider all of the following:

(m) How the parent proposes to resolve disagreements related® Prior acts. of dome_stlc wolen_wc_e bet"‘(eer_‘ the parties.
to matters over which the court orders joint decision making. ~ P- The relative severity of the injuries, if amyflicted upon

(n) What child support, family support, maintenance or otherparty by the other party in any of the prior acts of domestic vio
incometransfer there will be. enceunder'sul.:)dZ. a. . . .

(0) If there is evidence that either party engaged in interspousal ? The "ke"fhg()d of future llnjury teither of the parties result
battery,as described under®10.190r 940.20 (1m)or domestic Ing from acts o _omestlc violence. . .
abuseas defined in $813.12 (1) (am)with respect to the other d. Whether either of th_e parties acted in self-defense in any
party, how the child will be transferred between the parties for tigé the prior acts of domestic violence under subd.
exerciseof physical placement tensure the safety of the child and e. Whether there is or has been a pattern of coercive and abu
the parties. sive behavior between the parties.

(2) CusToDY TO PARTY; JOINT OR SOLE. (@) Subject to pars. f. Any other factortthat the court considers relevant to the
(am)to (e), based on the best interest of the child and afier determinatiorunder this subdivision.
sideringthe factors under sufb) (am) subject to sul(5) (bom) 3. If the court mustletermine under sub@. which party was
the court may give joint legal custody or sole legastody of a  the primary physical aggressor and one, but not both, of the parties
minor child. hasbeen convicted of a crime that was an act of domestic abuse,

(am) Except as provided in pé&d), the courshall presume that asdefined in s813.12(1) (am) with respect to the other partiie
joint legal custody is in the best interest of the child. courtshall find the partyvho was convicted of the crime to be the

(b) Exceptas provided in patd) and subject to pate), the ~Primary physical aggressor
courtmay give sole legal custody only if it finds ththting so is 4. The presumption under suldd doesnot apply if the court
in the childs best interest and that either of the following appliends that both parties engaged in a pattern or serious incident of
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interspousabattery or domestic abuse but the court determingssring to the agency that pepared the report; the child; the child's parents,

i i i guardian, and legal custodian; and the childs fosterparent, the operator of the
thatneither party was the primary phyS|caI aggressor facility in which the child is living, or the relative with whom the child is living.

(e) 1. Inthis paragraph, “service member” means a membe

T, . .
. h (d) Following the hearing, the court shall make all of the deter
of the national guard or of a reserve unit of the U.S. armed forcl%?nations specified under48.38 (5) (cland,f it determines that

Zf' Ifa pa:jty is a_servicr? rr|1eml|;)dne C?j“rzu;rnﬁ"’:jy nﬁt %onsiﬁeran alternative placement is in the childiest interest, may amend
asa factor mb ett;rmlrglngt € lega gusto Ik%di . Wd ett er ihe the order to transfer legaustody of the child to another relative,
servicemember has been or may be calemclive duty In IN€ ipe than 5 parent, or to another agency specifieder par(a).

U.S.armed forces and consequently is, or in the future witirbe . . .
may be, absent from the service menibérome. (e) The chages for care furnished to a childhose custody is
transferredunder this subsection shak pursuant to the proce

(3) CusTODYTOAGENCY ORRELATIVE. (@) If the interest of any . :
child demands it, and if the court finds that neither parent is at%;e;;}g‘)ar $48.36 (1)or 938.36 (1)except as provided in s.

to care for the child adequately or that neither parent is fit al
properto have the care and custody of the child, the court may (4) ALLOCATION OF PHYSICAL PLACEMENT. (a) 1. Excepas
declarethe child to be in need of protection or services and transpgpvidedunder par(b), if the court ordersole or joint legal cus
legal custody of the child to a relative of the child, as defined tedy under sub(2), the court shall allocatperiods of physical
$.48.02 (15) to a county department, as defined unddi8€)2 placemenbetween the partiés accordance with this subsection.
(29), to a licensed child welfare agenoy, in a county havinga 2. In determining the allocation of periods of physisiace
populationof 500,000 or more, the department of children anglent,the court shall consider each case on the basis tidtus
families. If the court transfers legal custody of a child under thjg sub.(5) (am) subject to sub(5) (bm) The court shall set a
subsectionin its order the court shall notify the parentsaoy  placemenschedule that allows the child to have reguladgur
applicablegrounds for termination of parental rights under $ing meaningful periods ghysical placement with each parent
48.415 If the court transfers legal custody under this section o qthat maximizes the amouat time the child may spend with

anagencythe court shall also refer the matter to the court intakg -y narent. taking into account geographic separation and
worker, as defined in $48.02 (3) who shall conduct an inquiry gcconﬁ)moda’tionmrgdifferent househgldsg P P

.48.24 i iti i [ . . . .
3232::_4513 o determine whether a petition should be file (b) A child is entitled to periods of physical placement with

hoth parents unless, after a hearing, the court fincjs that_ physical
subsectionthe order transferringustody shall include a finding ﬁacementwnh a parent would endanger the cfslghysical,

that placement ahechild in his or her home would be contrar;inent""Ior emotional health. . . )

to the welfare of theshild and a finding that reasonabléoets (c) Nocourt may deny periods of physical placement for fail
havebeen made to prevent the removal of the child from the horH&g to meet, or grant periods of physical placementrfeeting,
while assuring that the health and safety of the child are the pa&y financial obligation to the child pif the parties were married,
mountconcerns, unlesany of the circumstances specified in o the former spouse.

48.355(2d) (b) 1.to 5. applies. If the legal custodian appointed (cm) If a court denies periods of physical placement under this
underpar (a) is a county department, the court shall order the chif@ction,the court shall give the parent that was denied periods of
into the placement and caresponsibility of the county depart physicalplacement the warning provided unde48.356

ment as required undég USC 672a) (2) and shall assign the' ) £ the court grants periods of physiggacement to more
countydepartment primary responsibility for providing Serviceg - one parent, it shall order a parent with legal custaaty

to the child. The court shall make the findirgpecified in this h . . X .
paragrapton a case-by—case basis based on circumstances g@%si%a}:rzlf)cement rights to provide the notice required under s.

cific to the child and shall document mference the specific ) .
informationon which those findings are based in the court order (€) If the courtgrants periods of physical placement to more
A court order that merely references this paragraph without do8ianone parent, the court may grant to either or both parents a rea
mentingor referencing that specific information in the court ordegonableamount of electronic communication at reasonable hours
or an amended court ordérat retroactively corrects an earlierduring the other parers’periods of physicgllacement with the
courtorder that does not comply withis paragraph is not giasf  child. Electronic communication with the child may be used only
cientto comply with this paragraph. to supplement a parestperiods of physicglacement with the

(b) If ’[he |ega| custodian appointed under_ tm)qs an agency Ch||d. EIeCtr0n|C (?Ommun|cat|0n may not be Us.ed as a I’ep|ace
the agency shall report to the court on the status of the child at léasitor as a substitute for a parengeriods of physical placement
onceeachyear until the child reaches 18 years of age, is returnéih the child. Granting a parent electronic communication with
to the custody of a parent or is placed under the guardianshighsfchild during the other pareatperiodsof physical placement
anagency The agency shall file an annual report no less than Sieall be based on whether it is in the chi#dbest interest and
daysbefore the anniversary of the date of the ordem agency whetherequipment for providinglectronic communication is
may file an additional report at any time if it determines that moreasonablhavailable to both parents. If the court grants electronic
frequentreporting is appropriate. A report shall summarize theommunicationto a parent whose physicalacement with the
child’s permanency plan and the recommendations afeview child is supervised, the court shall also require thatptrents
panelunder s48.38 (5) if any. electroniccommunication with the child be supervised.

(c) The court shall hold a hearing to review the permanency (5) FACTORS IN CUSTODY AND PHYSICAL PLACEMENT DETER
planwithin 30 days after receiving a report under (|r Atleast minations. (am) Subject to pargbm) and(c), in determining
10 days before the date of the hearing, the court shall providgal custody and periods of physical placement, the court shall
noticeof the time, place, and purpose of the hearing to the ageggysiderall facts relevant to the best interest of the child. The
thatprepared the report; the child; tbild’s parents, guardian, court may not prefer one parent or potential custodian treer
andlegal custodian; antie childs foster parent or treatmentf0S gtheron the basis of the sex or race of the parent or potenties
ter parent, the operator of tfacility in which the child is living, gjian. Subject to paréom) and(c), thecourt shall consider the fol
or the relative with whom the child is living. lowing factors in making its determination:

NOTE: Par. (c) is repealed and ecreated by2009 Wis. Act 79 eff. the date . o
statedin the notice provided by the secetary of children and families and pub 1. The wishes of the chilsi'parent or parents, as shown by any

lished in the Wisconsin Administrative Register under s. 48.62 (9) toead: Stipulation between the parties‘ any propomenting p|an or

(c) The court shall hold a hearing to eview thepermanencyplan within 30 . .
daysafter receiving a eport under par. (b). At least 10 days befa the date of any legal custody or physical placement proposal submittéteto

the hearing, the court shall povide notice of the time, place, and purpose of the courtat trial.

(am) If the court transfers legal custody of a child under th
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2. The wishes of the child, which may be communicated by (am) In making an order of joint legal custodypon the
the child or through the child’guardian ad litem or other appro requestof one parent the court shall specify major decisions in
priate professional. additionto those specified under&7.001 (2m)

3. The interaction and interrelationship of the child with his (b) Notwithstanding s767.001 (1s)in making an order of
or her parent or parents, siblings, and any gpieeson who may joint legal custodythe court may givene party sole power to
significantly affect the child$ best interest. make specified decisions, while both parties retain equal rights

4. The amounand quality of time that each parent has speandresponsibilities for other decisions.
with the child in the past, any necessary changes to the parentgc) In making an order of joint legal custody and periods of
custodialroles and any reasonable life-style changes thatent physicalplacement, the court may specify one parent as the pri
proposedo make to be able to spend time with the child in th@ary caretaker of the child and one home as the primary home of
future. the child, for the purpose of determining eligibility for aid under

5. The childs adjustment to the home, school, religion ansl49.190r benefits under s49.141t049.1610r forany other pur
community. posethe court considers appropriate.

6. The age of the child and the ctildlevelopmental and edu  (d) No party awarded joint legal custody may take any action
cationalneeds at diérent ages. inconsistenwith any applicable physical placement orderess

7. Whether the mental or physical health of a partinor the court expressly authorizes that action.
child, or other person living in a proposed custotiialisehold  (e) In an order of physical placement, the court shall specify
negativelyaffects the childs intellectual, physical, or emotionaltheright of each party to the physical control of the child ifisuf
well-being. cientdetail to enable a party deprived of thantrol to implement

8. The need for regularly occurring and meaningful periodsy law providing relief for interference with custody or parental
of physical placement to provide predictability and stability faights.
the child. (f) If the court finds under suf®) (d)that a party hasngaged

9. The availability of public or private child care services. in a pattern or serious incident of interspousal battrgescribed

10. The cooperation and communication between the partigsders.940.190r 940.20 (1m)or domestic abuse, as defined in
and whether either party unreasonably refuses to cooperatesd13.12 (1) (am)the court shall state in writing whether the-pre
communicatewith the other party sumptionagainst awarding joint or sole legal custody to paaty

11. Whether each par‘[y can Support the other mwation is relt_)utt_ech_nd, if SO, What evidence rebutted the pr_esumption, and
ship with the child, including encouraging and facilitating-frewhy its findings relating to legal custody and physjslacement
quentand continuing contaetith the child, or whether one partyarein the best interest of the child.
is likely to unreasonably interfere with the chil@ontinuing rela (g) If the court finds under suf®) (d)that a party has engaged
tionshipwith the other party in a pattern or serious incident of interspousal batergescribed

12. Whether there is evidence tlaaparty engaged in abuseunders.940.190r 940.20 (1m)or domestic abuse, as defined in
asdefined in s813.122 (1) (a)of the child, as defined in48.02 s.813.12 (1) (am)and the court awards periods of physical place
). mentto both parties, the court shaltovide for the safety and

12m. Whether any of the following hasceiminal record and Well-beingof the child and for the safety of the party who tes
whetherthere is evidence that any of tfilowing has engaged Victim of the battery or abuse. For that purpose the court, giving
in abuse, as defined in&13.122 (1) (3)of the child or any other consideratiorto the availability of services or programs and to the
child or neglected the child or any other child: ability of the partywho committed the battery or abuse to pay for

a. A person with whom a parent of the child has a dateg thoseservices or programs, shall impose one or robtbe fot

tionship,as defined in $813.12 (1) (ag) lowing, as appropriate: _ _
b. A person who resides, has resided, or will reside regularlg 1. Requiring the exchange of the child to occur in a protected
or intermittently in a proposed custodial household. settingor in the presence of an appropriate 3rd party agrees

13. Whether there is evidence of interspousal battery g)igaifida\_/it or other supporting evidence to assume the responsi
describedunder s940.190r 940.20 (1m)or domestic abuse ash! Ity aﬁ‘&gnet_d by th_(tehcourt antdttotkl;)e account%l;)ll_(te to the court for
definedin 5.813.12 (1) (am) is or her actions with respect to the responsibility

; i 2. Requiring the child periods of physical placement with
alcolhtlc\)/:/ g?ﬁgeggﬁgg party has or had a significant problem Wlt e party who committed the battery or abuse to be supervised by

. L . . anappropriate 3rd party who agrdssafidavit or other support
evidlcasricghe reports of appropriate professioriidmitted into ing evidence taassume the responsibility assigned by the court

. o andto be accountabléo the court for his or her actions with
16. Such other factors as the court may in each individual Cag8pecto the responsibility

determineto be relevant. 3. Requiring the partywho committed the battery or abuse to
(bm) If the court finds under sulf2) (d) that a parent has . the costs of supervised physical placement.
engagedn a pattern or serious incident of interspousal batsry

describecunder s940.190r 940.20 (1m)or domestic abuse, as__. 4 Réquiring the partwho committed the battery or abuse to
definedin s.813.12 (1) (am)the safety and well-being of ’theattend and completég the satisfaction of the court, treatment for

child and the safety of the parent who was the victim obéteery Patterersprovided through a certified treatment progranby a
or abuse shall be the paramount concerns in determining legal Gg&tified treatment provider a& condition of exercising his or her
tody and periods of physical placement. periodsof physical placement. o
(c) If a parent is a service mempes defined in suk2) (e) 1, . 5. Ifthe party who committed the battery or a_bt_J_se has a-signif
the court may not consider as a factor in determining the legal cif@ntproblem with alcohol or drug abuse, prohibiting that party
tody of a child whether the service member has been or may M being under the influence of alcohol or any controlled sub
calledto active duty in the U.S. armed forces and COnsequ-enﬂystan(:a/vhenthe parties exchange the child for periods of physical
or in the future will be or may be, absent from the sermieent placement and from possessing or consuming alcohol or any con
ber’'s home. trolled substance during his or her periods of physical placement.
(6) FINAL ORDER. (@) If legal custody ophysicalplacement 6. Prohibiting the party who committed the battery or abuse
is contested, the court shall state in writing why its findings-reldfom having overnight physical placement with the child.
ing to legal custody ophysical placement are in the best interest 7. Requiring the partwho committed the battery or abuse to
of the child. posta bond for the return and safety of the child.
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8. Imposing any condition not specified in subblto 7. that .32 199920%1213%962%%1; 1923 0%0621001351718;634230%5 122; a.zg%ftx

: : hai a. a. a. a. X X a. S.29, 0

the court determines is necessary for the safety and well-being BB 5006 767 42005 2 47591105, 2007 2202007 5. o6e 141 145
the child or the safety of the party who was the victim of the batteryo7a. 97 187 2009 a. 2879.

or abuse. NOTE: 1987 Wis. Act 355contains a “legislative declaration” in section 1 and
(7) AccESSTO RECORDS. () Except under paib) or unless explanatory notes and2005 Ws. Act 443contains explanatory notes.

- . - It was reversible error fahe court to make a custody award when the court should
otherwiseorderedby the court, access to a chilghedical, dental have recognized the rule of comity and declined to exercise its jurisdiction. Sheridan

andschool records is available to a parent regardless of whethé&heridang5 Ws. 2d 504223 N.w2d 557(1974).

the parent has legal custody of the child. As a general mattethe childs best interests will be served by living with a parent.
. . . If circumstances compel a contrary conclusionjritexests of the child, not a sup
(b) A parent who has been denied periods of physical plag@sedright of a parent to custodgontrols. In a dispute between a father and a
mentwith a child under this sectias subject to s118.125 (2) (m) deceasednothefs parents, the court erred in concluding that it must award custody
; Ay ; to a natural parent unless the parent was unfit or unable to care for the children.
with respect to that chil’school records, §1.30 (5) (bm)/v!th LaChapellv. Mawhinney 66 Ws. 2d 679225 N.W2d 501(1975).
respectto the childs court or treatment records, 55.23 with Therecord of a temporary hearing may be relevant at a divorce heautrig,not

respecto the childs records relating to protective services, angbntrolling,and neither party has the burden of proving a change in circumstances
s.146.835with respect to the chilg’patienthealth care records. }\‘oy/vvazrha%?l%@%r;ge from the temporary ordéuesel vKuesel,74 Ws. 2d 636247

(7m) MEDICAL AND MEDICAL HISTORY INFORMATION. (@) In Thetrial court may not order a custodial parent to live in designated part of the state
making an order of legal custodthe court shall order a parentor else lose custodyGroh v Groh,110 Ws. 2d 1.7, 327 N.W2d 655(1983).

whois not granted |ega| Custody of a child to provide to the courtn a custody dispute between a parent and a 3rd, pafss the court finds that

. . . . . . the parent is unfit or unable to care for the child, or that there are compelling reasons
medicaland medical historinformation that is known to the par 1o, genying custody to the parent, the court must grant custody to the parent. Barstad

ent. The court shall send the information to the physician or otheFrazier 118 Wis. 2d 549348 N.W2d 479(1984).
healthcare provider with primary responsibility for theatment A contract between a parent and a non—parent to transfer permanent custody is

H H ; forceablelnterest of Z.J.HL62 Ws. 2d 1002471 N.W2d 202(1991). But see
andcare of the child, as designated by the parent who is gra él?%sif]odyof H.S.H-K, 193 Ws. 2d 649533 N.W2d 419(1995) regarding unmarried
legal custody of the child, and advise the physician or other healtfisongontracting for visitation in a co-parenting agreement.

careprovider of the identityf the child to whom the information  Revisionof the statute to allow joint custody in cases in which both parties did not
relates. The information provided shaticlude all of the follow agreewas nota “substantial change in circumstances” justifying a change to jeint cus
ing: tody. Licary v Licary, 168 Ws. 2d 686484 N.Ww2d 371(Ct. App. 1992).

. . . Section767.001 (2m) confers the right to choose a chileligion on the custodial
1. The known medical history of the parent providing thgarent. Reasonable restrictions on visitation to prevent subversion of this rigbt do

information, inc|uding Speciﬁc information about s“”bn‘tl‘m violatethe constitution. Lange zange 175 Wis. 2d 373N.w.2d (Ct. App. 1993).
congenitalanomalies in the pareﬂn'amily andthe medical histo Thereis no authority to order a change of custody at an unknown time in the future

g A - uponthe occurrence of some statmhtingency Koeller v Koeller, 195 Wis. 2d 660
ries, if known, of the parents and siblings of the parent and any s;@sN_vv,zd 216(Ct. App. 1995)94—28394 Y

ling of the child who is a child of the pareekcept that medical A custodial parent right to make major decisions for the children does not give
i i i ; inli i thatparent the right to decide whether the actions of the noncustodial parent-are con
history information need not be provided for a sibling of¢héd G " i those decisions. ttad v DeHahn214 Ws. 2d 221571 N.W2d 186(C.
if the parent or other person who is granted legatody of the app. 1997),96-3642
child also has legal custodycluding joint legal custogyf that Neithersub. (4) (b) nor s. 767.325 (4) [now s. 767.451 (4)] permits a prospective
siblin order prohibiting a parent from requesting a change of physical placement in the
g. . o future. Jocius vJocius218 Ws. 2d 103580 N.W2d 708(Ct. App. 1998)96—2746
2. A report of any medical examination that the parent provid Section 813.122 implicitly envisions a change of placement and custody if the trial
ing the information had within one year before the date of tl§eurtissues a child abuse injunction under that section against a parent who- has cus
tody or placement of a child under a divorce order or judgment. Scott MKldthy
order. leenM.H. 218 Ws. 2d 605581 N.W2d 564(Ct. App. 1998)97-0814
(am) The physician or other health care provider designate&ub-@ (b), whilerequiring consideration of the chitdishes, leaves to the

. . court'sdiscretion whether to allow the child to testiffhat the child is a competent
under par (a) shall keep the information separate franmer witnessunder s. 906.01 does nofeatt the court discretion. Hughes Hughes223

recordskept by the physician or other health care providére wis. 2d 11, 588 N.w2d 346(Ct. App. 1998)97-3539
informationshallbe assigned an identification number and main Constitutionaprotections of a parestright to his or her child do not prevent the

f i i i ~rppplicationof the best interests of the child standard as the central focus of determin
tainedunder the name.f the parent who prowded the mfo_rmatlo n'g where the child shallve. “Best interests” and “safety” are not synonymous.
to the court. The patient health care records of the child that al&ardD. v Rebecca @28 Ws. 2d 658599 N.W2d 90(Ct. App. 1999)99-0433

keptby the physician or other health camvider shall include  Sub.(4) requires allocation of placement between the parents. Before a court may

; iE At i denya parent all placement or contact with a child, it must find that the contact would
areference to that name and identification numithe childs endangethe childs physical, mentabr emotional health. A parent who seeks to

patienthealth care records are transferred to another ph}/SjCiarMenyall contact by the other parent ks burden of proving the danger to the child.
other health care provider or another health care fagcititg Wolfe v. Wolfe, 2000 Wi App 93234 Wis. 2d 449610 N.W2d 222 99-2201

ini i i i Thereis no presumption of equal placement. While sub. (4) (a) 2. requires the court
recordscontaining the information provided under.gayshall be to provide for placement that allows the child to have regularly occurring, meaningful

transferrephlong with the Child; patient hea|th_ carecords. Not periodsof physical placement with each parent, that is not tantamount to a presump
withstandings. 146.819 the information provided under péa) tion of equal placement. Keller Keller, 2002 W1 App 161256 Wis. 2d 401647
neednot be maintained by a physician or other health care pft\\;2d 42601-2970

. . hile natural parents have a natural right to care and custody of their children, they
vider after the child reaches age 18. do not have a fundamental right to equal placement periods after divorce. Arnold v

(b) Notwithstanding ss146.81to 146.835 theinformation ~Amold, 2004 Wi App 62270 his. 2d 705679 N-W2d 29603-1547

hallbe kebt confidential. except onlv as follows: _ Atrial court mayconsider whether a pareniparticular lifestyle choices have an

shal Y ) p y : impacton the best interests afspecific child. Findings regarding instability in living

1. The physician or othdrealth care provider with custodyconditionsmustbe based upon evidence specific to the individual case, not general

. . . jzations. A courts finding that a parerstliving situation was unstable based primar
of the information, or any other record custodian at the reqﬂestlzy upon the triatourt’s negative view of her unmarried status was improgetling

the physician oother health care provideshall have access to thev. Lambert, 2004 Wi App 9272 Ws. 2d 796681 N.W2d 55203-1097
informationif, in the professional judgment of the physician or Thesub. (2) (ampresumption that joint legal custody is in the chiloést interest

. . . appliesonly in initial legal custody determinations, not in modification determina
otherhealth care providethe information may be relevant to theﬁions. The presumption that the current custody and physical placemangement

child’s medical condition. is in the childs best interest under s. 767.325 (1) (b) [now s. 767.451 (1) (b)] continues
2. The physician or other health care provider melgase 530 nmoctficaton cases, Bbbashaimersheim, 2004 Wi App 12875 Ws.
only that portion of the information, and only to a person, that thean agreement approved by the court and incorporated into the judgmegsbat
physicianor other health care provider determimeselevant to impasse-breakinguthority to the guardian ad litem and fandlyurt counselor on
the child’s medical condition theissue of which school a child was to attend was consistent with the public policy
' favoring settlement in divorce cases. The partiaigaision was not reviewable by
(8) NOTICE IN JUDGMENT. A judgment which determindlke the court, but the other parent coultbve to modify the grant of power under s.

i i 76,7.325[now s. 767.451]. Lawrence Lawrence, 2004 WI App 17@76 Ws. 2d
legal custody or physical placement rights of any person to,geze>"\ioq 748 03-1699

minor child shall include notification of the conterss.948.31 Thecourt acted properly when it ordered chiilbport under the standard pereent
History: 1971 c. 149157,211; 1975 c. 39122, 200,283, 1977 c. 105418 1979  ageguideline, without a reduction under the shared-time payer provision, for a parent

€. 32ss.50,92 (4) 1979 c. 196Stats. 1979 s. 767.24981 c. 3911985 a. 70176,  with care responsibility for 36% of overnight placements. Placement until 7:00 p.m.

1987a. 332s.64; 1987 a. 355364, 383 403 1989 a. 56.259 1989 a. 3591991 including an evening meal, is not equivalent to providavgrnight placement for
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purposewf determininghe amount of placement with a parent. RémpRumpf,  hasbeen prevented from doing so by a parent who has legal cus
2004WI App 197,276 Ws. 2d 606688 N.W2d 699 03-2646 tody of the child

Undersub. (1m) each parentéstitled to a copy of the othsiparenting plan. The
trial court should not even consider custody and placement until both partigmatiave  (€) The grandparent is not likely to act in a manner that is con

T e e veacly o e Pane. Guelig:Guellg, 2005 WIApP 212 trary to decisions that are made by a parent who has legal custody
IS. . — . . . A
Sub.(1m) does not relieve the court of the obligation to articulate how its decisiff the child and thadre related to the chiklphysical, emotional,

bearson the child best interests if one parewho does not timely file a parenting educationabr spiritual welfare.
plan,waives the right to object to the other patglan. Sub. (5) (am) requires the . . . .
courtto consider the child’best interests in absolute terms. Gueli@uelig,2005 (f) The visitation is in the best interest of the child.

WI App 212,287 Wis. 2d 472704 N.W2d 916 05-0346 .
Sub.(4) (a) 2. does not require a court to grant each parent equal placethent if (3C) ACTION IN WHICH PETITION FILED; ALTERNATIVES. A

court determines that the placement should be modified. In making modificatig{andparenteque_Sting visitatiounqer SUb(S)_may file a petiti_on
determinationsthe circuit court is tenaximize the amount of time a child spends witito commence an independent action for visitation undeckizip

his or her parents within an overall placement schedule, taking into account the t 7 it icitati H H :
interestsof the child, the presumption of the status quo under s. 767.325 (1) and? or may file a petition for visitation in an underlying action

[now s. 767.451], the general factors listed in this section, and the particular fac@ftectingthe family under this chapter thafeadts the child.

listedunder sub. (5) (am) when relevaémthe child. With respect to the modification (3m) PRETRIAL HEARING: RECOMMENDATION (a) A pretrial
of legal custody and physical placement orders, maximthi@g@mount of time can ' :

not be equated with the notion of equal placement. Landweéandwehy 2006 WI hearinQShal_l be hel_d before th_e court in an action under (&)b. )
64,291 Ws. 2d 49715 N.W2d 180 03-2555 At the pretrial hearing the parties may present and cross—examine

In a custody dispute triggered byetition for guardianship between a birth pareniyitnessesand present other evidence relevant to the determina
anda non-parent, the threshold inquiry is whether the parent is unfit, unataleeto

for the child, or there are compelling reasons for awarding custody to the non—paldi Of Visitation rights. A record or minutes of the proceeding

Consideratiorof a minots nomination of a guardigsresupposes that the need forshall be kept.

aguardian has been established. If it is determined that the birth parent isfileind . . . .

to care for the child and no compelling reasons ¢siappoint a non-parent guardian,  (0) On'the basis of the information produced at the pretrial

thenthe minots nomination of a guardian becomes moot. Nicholas C.Julie R. ~hearing,the courshall evaluate the probability of granting visita

L. 2006 Wi App 19,293 Ws. 2d 819719 N.W2d 508051754 tion rights to a grandparent in a trial and shall so advispatiees.
Custody — to which parent? Podell, Peck, First, 56 MLR 51. Onthe basis of the evaluation, the court may make an appropriate

The best interest of the child doctrine insébnsincustodycases. 64 MLR 343 . .
(1980). ve recommendatiorfior settlement to the parties.

In the Interest of a Child: A Comparative Look at thealment of Children Under (c) If a party or the guardian ad litem refuses to accept a recom

Wisconsinand Minnesota Custody Statutesals#t. 85 MLR 929 (2002). . . . : .
RecentChanges in \léconsins Law Regarding Child Custody and Placementmendatlomnder this subsection, the action shall be set for trial.

Rue. 2001 WLR 177. N » (d) The informal hearing under this subsection may be termi
Debatingthe Standar¢h Child Custody Placement Decisions. MolvigisWW.aw natedand the action set for triflthe court finds it unlikely that

July 1998. . . . . .
Wisconsin’s Custody Placement and Paternity Reform Legislatiowalther, ~ all parties will accept a recommendation under this subsection.

Wis.Law. April 2000. (4) PaTERNITY DETERMINATION. If the paternity of the child has
. . . not yet been determined in an action under ¢8pthat is com
767.43 Visitation rights of certain persons. (1) PETI-  mencecby a persomther than a parent of the chidhother but
TION, WHO MAY FILE. Except as provided in sulfdm)and(2m),  the person filing the petition under su8) has, in conjunction
upon petition bya grandparent, greatgrandparent, stepparent\gin that petition, filed a petition or motiamder s767.80 (1) (k)
personwho has maintained a relationship similar to a parent-chiige court shall make a determination apégernity before deter
relationshipwith thechild, the court may grant reasonable visitamining visitation rights under su3).
tion rights to that person if the parents have notice of the hearing

andif the court determines that visitation is in the best interest iﬂf[erfereswith visitation rights granted under su) or (3) may

the child. be proceeded against fapntempt of court under cfi85, except

_ (1m) EXCEPTION; HOMICIDE CONVICTION. (@) EXcept as pro thata court may impose only the remedial sanctions specified in
vided in par(b), the court may not grant visitation rights undeg 785 04 (1) (aand(c) against that person.
sub.(1) to a personvho has been convicted unde®40.010f the (6) MODIFICATION OF ORDER IF HOMICIDE CONVICTION. (a) If

flrst—degree_ntentlonallh_0m|C|de, or underM0.0sof the 2nd- aperson granted visitation rights with a child under this section is
degreantentional homicide, of a parent of the child, and the coRy ictedunder $940.010f the first-degree intentional homi
viction has not been reversed, set a§|de or vacated. . cide, or under s940.050f the 2nd-degree intentional homicide,

(b) Paragraptfa) does not apply if the court determines byt 5 parent of the child, and the conviction has not been reversed,
clearand convincing evidence that the visitation would be in th@taside or vacated, the court shall modify the visitation order by
bestln_tel"ests Of'the child. The COL_lrt shall consider the W|Shesdgnyingvisitation with the child upon petition, motion or order to
the child in making the determination. showcause by a parent or guardian of the child, or upon theourt’

(2) WisHes oF THE cHILD. Whenever possible, in making aown motion, and upon notice to thgerson granted visitation
determinatiorunder sub(1), the court shaltonsider the wishes rights.

of the child. (b) Paragraptfa) does not apply if the court determines by

(2m) WHEN SPECIAL GRANDPARENT PROVISION APPLICABLE.  clearand convincing evidence that the visitation would be in the
Subsection(3), rather than sub(l), appliesto a grandparent bestinterests of the child. The court shall consider the wishes of
requestingvisitation rights under this section if sB) (a)to(c) thechild in making that determination.

appliesto the child. History: 1971 c. 2201977 c. 105%s.35,39; 1979 c. 3%s.50, 92 (4) Stats. 1979
s. 767.2451983 a. 447450, 1987 a. 3551995 a. 681999 a. 92005 a. 443s.101,
(3) SPECIAL GRANDPARENT VISITATION PROVISION. The court 7153 stats. 2005 s. 767.43.
may grant reasonable visitation rlghtS, with respect toa child, tgiological grandparents had no right to visitation following termination of their
agrandparent of the child if the chitdparents have notice of theson'sparental rights and adoption by the ctiiletepfather Soegel v Soegel, 154

H H HI, Wis. 2d 564 453 N.W2d 624(1990).
hearingand the F:OUI’t determlnes _a" of the following: Thevisitation petition of a custodial paretidow did not meet the criteria of sub.
(a) The child is a nonmarital child whose parents have net sut) when, prior to the custodial parenteath, the non—custodial parent had filed a
i motion to revise custodySection 880.155 [now s. 54.56] governs visitation in the
Sequemlymamecj eagh Other . . eventof a parens death. Cox.Williams, 177 Ws. 2d 433502 N.W2d 128(1993).
(b) Except as provided in sul#), the paternity of the child has A paternity case imhich the court has retained postjudgment authority to enforce
beendeterminedinder the laws of this state or another jurisdictiomejudgment constitutes an underlying action under which a petition for grandparent

; N o ; visitation may be brought. Paternity of Nastassja L.HI8IL Ws. 2d 666 512
if the grandparent filing the petition is a parent of the chilather (7,54 189(Ct. App. 1593).

(c) The child has not been adopted. An existing underlying action fafcting the family does not alone provide standing

; : : ; ; etition under this section. The underlying action must threaten the integrity of a
(d) The grandparent has maintained a relatlonshlp with trg#ily unit. An action under this section does not apply to intact families. Because

child or has attempted to maintain a relationship with the child huéfather figure in a household was not the biological or adoptive father of one of the

(5) INTERFERENCEWITH VISITATION RIGHTS. Any person who
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ggi(l)dvr\?ndgj r:&( rrslg%n ’\}hve{\[ ;ing%/‘lwas Rot intlact.4 Marquardtegemann-Glascock, rentcustodial conditions are physically or emotionally harmful to
fs. 2d 447526 . (Ct. App. 1994). e it does e Dest interest of the child:

While this section does not apply outside the dissolution of a marriage, it does ho
preempt the consideration of visitation in circumstances not subjé statute. A 1. An order of legal custody
circuit court may consider visitation by a non—parent outside a marriage dissolution . . e
situationin the best interests of the child if the non—parent petitioner demonstrates a 2. Ar_‘ orderof phys_lcal placement if the m0d|f|c_at|0n_ would
parent-like relationship with the child and shows a significant triggering event sigtibstantiallyalter the time a parent may spend with his or her
assubstantial interference with that relationship. Custody of H.S.H9&WSs. 2d  ¢hild
649, 533 N.W2d 419(1995). : ) )

Publicpolicy does not prohibit a court, relying on its equitable powers, to grantvis (0) After 2—year period.1. Except as provided under faj
itation outside this section on the basis of a co-parenting agreement between-a bigiggd sub.(2), upon petition, motion or order to show cause by a

',3?;_'iﬁ“_e,g‘flggdvj‘s”_"ggeg;gggg ‘,("ﬁ}\t,%témﬂgggg%';'_'ds best interest. Custody of 41ty a court may modifyan order of legal custody or an order of

Whenapplying sub. (3), circuitourts must apply the presumption that a fit pasent' physical placement where the modification would substantially
decisionregarding grandparent visitation is in the best interest of the child, but t8@ter the time a parent may spend with his or her child itthat
courtmust still make its own assessment of the best interest of the child. Paterﬂw Il of the foll -
of Roger D.H. 2002 WI App 3250 Ws. 2d 747641 N.W2d 44Q 00-3333 ds all of the following:

UnderTroxel v Granvillg, 530 U.S. 57the dueprocess clause prevents a court g5 The modification is in the best interest of the child.
from starting with a clean slate when assessing whether grandparent visitation is in . . .
the best interests of the child. ithin the best interests framework, the court must ~ b. There has beensaibstantial change of circumstances since
afford a parent decision special weight by applying a rebuttable presumption reiie entry of the last order fefcting legal custody or the last order
thefit parents decision regarding grandparent visitation is in the best interest of the . . .
child. Itis up to the party advocatifigr nonparental visitation to rebut the presump SUbstantiallyaffecting physical placement.
tion by presenting evidence that théeofis not in thechild’s best interests. Martin i i
L. v. Julie R. L. 2007 WI App 3299 Ws. 2d 768731 N.W2d 288 06-0199 h 2 With respect tesubd.1., there is a rebuttable presumption

Whenan existing informaarrangement was sigient to maintain the established that:

relationshipbetween grandparents and children, state interference in the form of g5 Continuing the current allocation décision making under
court-orderegblacement with the grandparents was unwarranted qétion is not

whetherthe additional time sought by the grandparents with their grZatndchiI(jra‘1legaI CUStOdy order is in the best interest of the child.

might be good for all concerned. The questions are wheiheer the facts of the b. Continuing the child physical placementith the parent

casethe state should intervene to dictaiehe parent with primary placement, that . - - . -

addedvisitation time is warranted, and, if so, which parent should forfeit a portidN'th .Whom the child r¢3|des for the greater peubdme is in the

of his or her placement time to accommodate the grandparent visitRtogrers v~ bestinterest of the child.

Rogers,2007 WI App 50300 Ws. 2d 532731 N.W2d 532 06-1766 Seealso : . . .

Lubinskiv. Lubinski, 2008 WI App 151314 Ws. 2d 395761 N.W2d 676071701 3. A changen the economic circumstances or marital status
Theaward of overnights and a week during the summer in a grandparent visitatafheither party is not sfitient to meet thestandards for modifiea

orderunder s. 54.56 wawot contrary to law for being akin to a physical placemenﬁOn under subdl

awardfound in divorce cases. There is ndadince between the quantity“physi- )

cal placement” as that term is used in s. 767.001 (5) and the quantity of “visitation” (2) MODIFICATION OF SUBSTANTIALLY EQUAL PHYSICAL PLACE-

asthat word is used in s. 54.56. Th@per amount of that time is a decision mad ; H .

by the family court in the best interests of the children. The quantity of time ordeﬁ\élENT ORDERS. NOtWIthStandmg sul:(l).

doesnot depend owhether it is a visitation order or a physical placement oRliek (a) If the parties have substantially equal periods of physical

v. Opichka, 2010 W1 App 2323 Ws. 2d 510780 N.W2d 159 09-0040 lacementpursuant tea court order and circumstances make it
Whenchildren visit their grandparents and stay with them as a guest, the grandpar . ! . X

ents have the responsibility to make routine daily decisions regarding the cae’ Impracticalfor the parties to continue to have substantially equal

but may not make any decisions inconsistent with the major decisions magerby physical placement, a court, upon petition, motion, or order to

sonhaving legal custodyThe same is true of a parent who doeshawe joint legal i e
custody,but does have a right to physical placement. In both instances, the same QW cause by a partynay mOdIfy the order ift is in the best

apply: routine daily decisions may be made, but nothing gre&iek v Opichka, Interestof the child.

2010 WI App 23323 Wis. 2d 510780 N.W2d 159 09-0040 ; ; ; ;
Grandparent Mitation Rights. Rothstein. i/ Law Nov. 1992. (b) In any case in which pdg) does not apply and in which

The Effect of C.G.Fand Section 48.925 darandparental ¥itation Petitions. the parties have substantially equal pe’io‘?,s of phygical placement
Hughes. Wis. Law Nov. 1992. pursuanto a court orderm court, upon petition, motion, or order

Third—partyVisitation in Wsconsin. Herman & CoopeWMs. Law March 2001.  tg show cause of a partyay modify the order based on the appro

o . ) . priate standard under sulil). However under sub(1) (b) 2,
767.44  Prohibiting visitation or physical placement if  thereis a rebuttabl@resumption that having substantially equal
atpa(rje_nt k|||756c;thze2r5pfrent. 7(%)41’VF1'EN4PROH(;B&'3TE$67N%%"QWZ periodsof physical placement is in the best interest of the child.
(sa?nanlggst‘)s? 89 '(3)6“2 d) e(iggpt ap.r oviE:i e)é i)r’l zzbgzg in a'n acti(or)l (2m) MODIFICATION OF PERIODSOF PHYSICAL PLACEMENT FOR
’ : ! FAILURE TO EXERCISE PHYSICAL PLACEMENT. Notwithstanding

under this chapter thatfe€ts a minor childa court may not grant o )

to the childs parent visitation or physical placement rights wit§uPS{1) and(2). upon petition, motion or order to show cause by

the child if the parent haseen convicted under 840.010f the 4 Party a court may modifian order of physical placement at any

first-degrententional homicide, or under40.050f the 2nd— M€ With respect to periods of physical placement if it finds that

degreeintentional homicide, of thehild’s other parent, and the @ parent ha? repeatedly andreasonably failed to exercise per

convictionhas not been reversed, set aside, or vacated. ods of physical placement awarded under an order of physical
(2) WHEN NOT APPLICABLE Sub,sectio 1) éioes not apply if placementhat allocates specific times for the exercise of periods

the court determines by clear and convincing evidence that t?]%physmal placement.

visitation or periods ofhysical placement would be in the besy (3) MODIFICATION OF OTHER PHYSICAL PLACEMENT ORDERS.

interestsof the child. The court shall consider the wishes of tHe<Ceptasprovided under subgl) and(2), upon petition, motion

child in making the determination. or order tashowcause by a parta court may modify an order of
History: 1999 a. 92001 a. 612005 a. 443.102 Stats. 2005 s. 767.44. physical placement which doast substantially alter the amount
of time a parent may spend with his or bkild if the court finds
767.451 Revision of legal custody and physical place - thatthe modification is in the best interest of the child.
ment orders. Except for matters under&57.461or 767.481 (3m) REINSTATEMENT OF FORMER PHYSICAL PLACEMENT
the following provisions are applicable to modifications of legalLLocaTioN AND scHEDULE. If a party is a service members
custody and physical placement orders: definedin s.767.41 (2) (e) 1.and the court modifies an order of

(1) SUBSTANTIAL MODIFICATIONS. (a) Within 2 years after final physicalplacement on the basis that the service member has been
judgment. Except as provided under suB), a court may not or will be calledto active duty in the U.S. armed forces, notwith
modify any of the following orders before 2 years after the finatandingsub.(1) the court shall require in the ordbat the alloca
judgment determining legal custody or physical placement kon of periods of physical placement and, if applicable pthyesi
enteredunder s767.41 unless a party seeking the modification¢al placemenscheduléghat were in ééct before the modification
uponpetition, motion, or order to show cause, shows by substamereinstated immediately upon the service mensbeischage
tial evidence that the modification is necesdaggause the cur or release from active duty
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(4) DENIAL OFPHYSICALPLACEMENT. Upon petition, motion or enoughto warrant modification. Paternity of Stephanie RLR4 Ws. 2d 745 488

; ; N.W.2d 235(1993).
orderto show cause by a party or on Its own motion, a suag Section767.325 does not limé courts authority to hold a hearing or enter an order

denya parens physical placement rights at any time if it f'nds_ thEl)turingthe 2-year “truce periodith the order déctive on the conclusion of the
the physical placement rightsould endanger the chiklphysi truceperiod. Paternity dBradford J.8181 Wss. 2d 304510 N.W2d 775(Ct. App.
cal, mental or emotional health. 1993). ) o
Thereis no authority to order a change of custody at an unknown time in the future
(4m) DENIAL OF PHYSICAL PLACEMENTFORKILLING OTHERPAR-  uponthe occurrence of some statahtingency Koeller v Koeller, 195 Ws. 2d 660
ENT. (a) Notwithstanding subg1) to (4), upon petition, motion 536N.w.2d 216(Ct. App. 1995)94-2834

or order to show cause by a party or on its own motion, a Sloailt Sub.(1) (b) is inapplicable in guardianship litigation between a pameha 3rd-

modify a physicaplacement order by denying a parent physicgggg)ggj?ggg-s“"wam M. v Jean R196 Ws. 2d 16539 N.W2d 104(Ct. App.

placementith a child if the parent has been convicted under SNeithersub. (4) nor s767.24 (4) (b) [mow s. 767.41 (4) (b)] permits a prospective
940.010f the first-degree intentional homicide,umder s940.05 order prohibiting a parent from requesting a change of physical placement in the

_ . : L : future. Jocius vJocius218 Wis. 2d 103580 N.W2d 708(Ct. App. 1998)96-2746
of the 2nd-degree intentional homicide, of the chilther par  ™gc 015767325 and 767.327 [now ss. 767.451 and 767.481] do not conflict. If
ent,and the conviction has not been reversed, set aside or vac arty files a notification of intention to move under s. 767.327, the other parent
; ; ay file a motion to modifyplacement under s. 767.325, and the court may consider
(b) Paragrapr{_a) doe_s not apply if the. court determme.s bglll relevant circumstances, including, but not limited to, the move. Hughes v
clearand convincing evidence that physical placement thigh Hughes223 Ws. 2d 11, 588 N.W2d 346(Ct. App. 1998)97-3539

parentwould be in the best interests of the chilthe court shall Thesub. (1) prohibition against modification of placement orders applies to both

i i id i i inati primary placement and physical placementost v Trost, 2000 WI App 22239
considerthe wishes of the child in mgklng the determlnatlon._ Wis. 24 1 619 N.W2d 105 09-1236
(5) REASONSFORMODIFICATION. If either party opposes madi V\éhena fcourt denies a Iparent physiﬁmlacemler&t, it has tlhﬁ atftrf:ority to impose
iAot inati ; conditionsfor regaining placement, whicimay include mental health treatment,
fICg’[IOh ?jr te:[;:]r.nmatlgn Otfha Iega{ Crl’:shoa![ytph.ysme.‘l. plaq;ment angermanagement, individual or family counseling, and parenting training. Condi
oraerundaer this section the court shall state, In Wrlingeesons  tionsimposed must be necessary to protect the dtilt the danger of physical,

for the modification or termination. emotional,or mental harm if the child is placed with the parent. Stakéoe H. 2000
. WI App 228,239 Ws. 2d 194619 N.W2d 151 99-2812
(5m) FACTORSTO CONSIDER. (@) Subject to pargh) and(c), A change in amount of placement dalges not, in and of itself, establish a-sub

in all actions to modify legal custody or physical placemestantial change in circumstances. StatBeaudoin, 2001 W1 App 4241 Ws. 2d

i 350, 625 N.W2d 619 00-0825
orders,the court shall consider the factors under6y.41 (5) By asking the trial court for what constituted a substantial modification of-place

(am), subject to s767.41 (5) (bm)and shall make its determina ment the movant déctively conceded that there was a substantial change in eircum
tion in a manner consistent with&7.41 stancego merit placement modification under sub. (1) (b) 1. and coulthattain

~ (b) In determining the best interest of the child under this séEonay P ﬁg%r‘l?gg%pea" KelleriGeller, 2002 Wi App 161256 Ws. 2d 40
tion, in addition to the factor under87.41 (5) (am) 12mthe A divorce judgment éécting a prospective change in physical placenuemtin-
courtshall consider whether a stepparent of the child has & crigfinton an assessment of the childsameeds, is invalid. A circuit court lacks author

: ; I order a change of physigahcement that is both prospective and contingent
nal record and whether there is evidence that a stepparent of e occurrence of an anticipated event. Custody and placement determinations

child has engaged in abuse, as defined #13.122 (1) (a)of the mustembody a sense of contemporaneitgether in original or modificatiopro-
child or any other child or neglected the child or any other chilgd;'ig'g%s@u"'gaﬂ v Cindric, 2003 WIApp 180,266 Ws. 2d 534669 N.w2d 175

(C) In an action to mOdifﬁ legal custody ordgif a partyisa — an order that modifies payments for child support is not an order substantially
servicememberas defined in 167.41 (2) (e) 1.the courtmay af][ectm%physwaltplahcementth as cgr;éemrgrl]ated li’ylsub(-b()&)tPar};e?j hlaveT?] rltght to "

; ; : [ ormally agree to change their childremphysical placement schedule. That a cou
n.Ot consider as factor in making a determmatlon Whether the Sévfrdermodifying child support acknowledges an informal agreement doesfect af
vice member has been or may d¢adled to active duty in the U.S. physicalplacement for purposes of this section, and the order to be consideied
armedforces and consequenity or in the future will be or may this section is that which set the placement schedule that was informally modified.

; Culliganv. Cindric, 2003 WI App 18®66 Ws. 2d 534669 N.W2d 17502-2275
be, absent from the service memtsehome. o Sub.(1) (b) does not violate equal protection. Continuity in custody and placement
(6) NoTice. No court may enter an order forodification circumstances is beneficial for children, which constitutes a compellingreaest,

i ; i i it i evenwhen the mother originally acquired custody due to the sole legal custedy pre
underthis section until notice of theetition, motion or order to sumption. AbbasPalmersheim, 2004 W1 App 12575 Ws. 2d 31 685 N.W2d

showcause requesting modification has been gteghe childs 546 02-3390
parentsjf they canbe found, and to any relative or agency having Thes. 767.24 (2) (am) [now s. 767.41 (2) (am)] presumption that joint legal cus
custodyof the child tody is in the childs best interest applies only in initial legal custody determinations,
' . . not in modification determinations. The presumption that the current custody and
(6m) PARENTINGPLAN. In any action to modify a legal custodyphysicalplacement arrangement is in the childest interesinder sub. (1) (b) cen
or physical placement order under Sm the court mayequire tinuesto apply in modification cases#bbas vPalmersheim, 2004 WI App 12575
A e . A . Wis. 2d 311, 685 N.W2d 546 02-3390
the party seeking the modification to file W.'th tbeurt aparenting  ynders. 767.24 (6fb) [now s. 767.41 (6) (b)] the court may give one party with
planunder s767.41 (Im)efore any hearing is held. joint custody sole power to make specified decisions while both parties retain equal
responsibilityfor others. Because sub. (1) permits a court to modify legal custody
(7) TRANSFERTO DEPARTMENT. Th,e court may ordegustody andphysical placement, the court may modtig terms of the parties’ joint custody
transferredto the department only if the department agrees i@ a manner that results inchange in the amount of time the child spends in the home
acceptcustody If the court orders custody transferredthe of the parent having primary physical placement. The court was authorized to award

. ; . jone party authority to determine school enrollment and to permit that parieoite
departmenttheorder transferrlng Custody shall include the flndof a boarding school although it reduced the amount of time the child spent with the

ingsand order specified in 867.41 (3) (am) otherparent. Greene tHahn, 2004 WApp 214,277 Ws. 2d 473689 N.W2d 657
o 03-3311

(8) PETITION, MOTION, OR ORDERTO SHOW_CAUSE'_ A petltlo_n, Thata child grows older does not, in and of itself, create a substantial change in
motion, or order to show cause under this section shall inclug&umstancesHowever when the age change is from infant to adolescent and is
notification of theavailability of information under §67.105 (2) accompaniedby a pattern of adjustmentfititilties, educational failure, and harmful

; . . or illegal behaviorand the parties are unable to agree on a major decigotiraf
a 1H(I)?,t%8/05?%174%531%503@?612955&52550851?56%3)41593%%3agig(:?s%tcl)%ogggg the child’s life, a substantial change in circumstances has been shown. Greene v
a: 20 2007 a..9&s.1'43t0 146, ’ ’ ! : : ’ Hahn,2004 WI App 214277 Ws. 2d 473689 N.W2d 657 03-3311

NOTE: 1987 Wis. Act 355and 2005 Wis. Act 443contain explanatory notes. Absent a mation, pefition, or order ta shoause brought by a parbs required

“ . . B ub. (1) (b) 1., the trial court lacked authority to amend or modify the custody order
Necessary”implies that a change of custody itself is needed because custotgéﬁ1 joint custody to sole legal custodpero vLucas, 2006 WI App12,293 Wis.

cpnditionsare harmful in some way to the best inteashe child. Millikin v Milli - 2d 781, 718 N.W2d 184 05-1180

kin, 115 Ws 2d 16339 N.w2d 573(1983). . . Section767.24 (4) (a) 2. [now s. 767.41] does not require a court to grant each par
Therevision of s. 767.24 [now s. 767.41] allowing joint custody in cases wheggitequal placement if the court determines that the placeshentd be modified.

both parties did not agree was not a “substantial change in circumstances” justifyilgnaking modification determinations, the circuit court is to maximize the amount

achangeo joint custody Licary v Licary, 168 Ws. 2d 686484 N.Ww2d 371(Ct.  of time a child spends with his or her parents within an overall placement schedule,

App. 1992). takinginto account the best interests of théld, the presumption of the status quo
Sub.(1) (a) prohibits a change of custody solely to correct a msthereasonable undersubs. (1) and (2)he general factors listed in s. 767.24, and the particular factors

interferencewith physical placement of the child with the fathBub. (1) (a) provides listedunder s. 767.24(5) (anmhen relevant to the child. itN respect to the modifi

a2-year truce period. Judicial intervention during this period musbimpelling.  cationof legal custody and physical placemenders, maximizing the amount of

Paternity of Stephanie R.IN74 Ws. 2d 745488 N.W2d 235(1993). time cannot be equated with the notion of equal placement. Landwedmndwehy
“Necessary’embodies at least 2 concepts: 1) that the modification must oper@@06WI 64,291 Ws. 2d 49715 N.W2d 18Q 03-2555

to protect the child from alleged harmful custodial conditions; and 2) that the physicaRs in sub. (1), a court is authorized to modifiy order under sub. (3) only upon

or emotional harm threatened by the current custodial conditions must be seyetition, motion, or order to show cause by a pafpe statute does not authorize a
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courtto modify a placement order on its own motion. Stumpnéutting, 2010 Wi the responding party has intentionally and unreasonadtéy-
App 65,324 Ws. 2d 820783 N.W2d 874 09-0094 feredwith one or more of the moving pasyperiods of physical

767.461 Revisions agreed to by stipulation.  If after an Placementthe court: _
initial order is enterednder s767.41the parties agree to amedi 1. Shall do all of the following: _ _
ficationin an order of physical placement or legal custodyfitad a. Issue an order granting additional periods of physical
astipulation with the court that specifies the agreed upon modiflacemento replace those denied or interfered with.
cation,the court shall incorporate the terms of the stipulation into b. Awardthe moving party a reasonable amount for the cost
arevisedorder of physical placement or legal custody unless tbémaintaining an action under this section and for attorney fees.
cg_Llj(;tflnds that the modification is not in the best interest of the 2 May do one or more of the following:
child. . . . .
History: 1987 a. 3552005 a. 44%.166; Stats. 2005 s. 767.461. a. If the underlying ordeor judgment relating to periods of
NOTE: 2005 Wis. Act 443contains explanatory notes. physical placement doesot provide for specific times for the
Acceptancef a stipulation is not mandatorfhe trial court is not prohibited from €Xerciseof periods of physical placement, issue an order specify
examiningthe best interests of the childaternity of S.A165 Ws. 2d 530478  ing the times for the exercise of periods of physical placement.
N.W.2d 21 (Ct. App. 1991). : : :
b. Find the responding party in contempt of court under ch.

767.471 Enforcement of physical placement orders. 785,

(1) DeriNniTIONS. In this section: c. Grant an injunction ordering the responding party to strictly
(a) “Moving party” means the parent filing a motion under thi§omMply with the judgment or order relating to the award of physi

section regardless of whether that parent was the petitioner in §@& Placement. In determininghetherto issue an injunction, the

action in which periods of physical placement were awardegurtshall consider whether alternative remedies requestéueby
unders.767.41 moving party would be as fefctive in obtaining compliance with

(b) “Responding party” means the parent upon whom a motiHi'Te order or judgment rglatlng to physllcal pIacemenF.
underthis section is served, regardless of whether that parent wa$c) If at the conclusion of the hearing the court finds that the
the respondenin the action in which periods of physical placemovingparty has incurred a financial lossexpenses as a result
mentwere awarded under 867.41 of the responding party’failure, intentionally and unreasonably

(2) WHowma FILE. A parent who has been awarded periods §f'dWithout adequate notice to the moving pargyexercise one
physicalplacement under 867.41may file a motion undesub, ©f MOore periods of physicalacement under an order allocating
(3) if any of the following applies: specifictimes for the exercise of periods of physical placement,

. . the court may issue an order requiring the responding party to pay
(@) The parent has had one or more periods of physmal—pla&gthe moving party a sum of money fitient to compensate the
mentdenied by the other parent.

(b) Th ent has had one o eriods of bhvsicakol moving party for the financial loss or expenses.
e parent has had one or more periods of physical-place ; ;
mentsubstantially interfered with by the other parent. (d) Except as provided in p4b) 1. aand2. a, the court may

) : ) not modify an order of legal custody or physical placement in an
(c) The parent has incurredfinancial loss or expenses as gctionunder this section.
resultof the other parertt’intentional failure to exercise one or (e) An injunction issued under pé) 2. c.is efective accore

moreperiods of physical placement under an order allocapeg i, its terms for theperiod of time that the moving party
cific times for the exercise of periods of physical placement. requestsbut not more than 2 years.

(3) Morion. () The motion shall allege facts &ufent to (6) ENFORCEMENTASSISTANCE. (&) If an injunction is issued

showthe following: . . undersub.(5) (b) 2. ¢, upon request by the moving party the court
1. The name of the moving party and that the moving pargyal| order the sheffifto assist the moving party in executing or

hasbeen awarded periods of physical placement. servingthe injunction.
2. The name of the responding party (b) Within 24 hours after a request by the moving pahy
3. That one or more of the criteria in s(&).apply clerk of the circuit court shall send a copy of an injunction issued

(b) The motion shall request the imposition of a remedy or anpdersub.(5) (b) 2. c.to the sherifor to anyother local law
combinationof remedies under sufb) (b) and(c). This para enforcementgency that is theentral repository for orders and
graphdoes not prohibit a court from imposing a remedy under sdbathas jurisdiction over the responding pastsesidence. If the
(5) (b) or (c) if the remedy was not requested in the motion.  responding party does not reside in this state, the clerk shall send

(c) A court shall accept any legible motion for an order und@copy of the injunction to the shdrif the county in which the

this section. circuit court is located.
(d) The motion shall be filed under the principal action under (¢) The sherff or other appropriate local law enforcement
which the periods of physical placement were awarded. agencyunder par(b) shall make available to other law enforce

Epentagencies, through a verification system, information on the
existenceand status of any injunction issued under &aib(b) 2.
c. The information need not be maintained after the injunction is

(e) A motion under this section is a motion for remedial san
tion for purposes of §85.03 (1) (a)

(4) SERVICE ON RESPONDINGPARTY; RESPONSE. Upon thefiling olonger in efect
of a motion under suif3), the moving party shall serve a copy OP (8) PeNALTY. Whoever intentionally violates anjunction
the motion upon the responding patly personal service in the . : y !

samemanner as summons is served under8@l.11 The issuedunder sub(5) (b) 2. cis guilty of a Class | felony
di d h . ither i " History: 1999 a. 92001 a. 61109, 2005 a. 443.100; Stats. 2005 s. 767.471.
respondingparty may respond to the motion either in Writing yGTE. 2005 W, Act 443contains explanatory notes,

beforeor at the hearing under sb) (a)or orally at thahearing. A successful party in a proceeding under this section is ertiitlegcover the

. 1 uardianad litem fees attributable to him or herpast of the cost of maintaining an
®) HEARING’ REMEDIES. (@) The court Sha”.hmd a hearing Orgctionunder sub. (5) (b) 1. b, insuring that the full cost of enforcing physicalplace
the motion no |3_Ie|' than 30 days after the motias been SerVe_d, mentrights falls on the interfering parent, not on the aggrieved parent. Under s.
unlessthe time is extended by mutual agreement of the partles7©t?\~045r>§ﬁ) [n0V¥_ S. 76h7-40_t7 (6)|]<' a Clrfcug_ COL#} rtnay allocaée gttlﬁrdlantadt_lﬁeﬂh g
: ; ; eerthe parties when it makes a finding that a respondent has intentionally an
Uponthe motion of a g_uard'an ad_ litem and the approval of t}}L;ﬁ?\rreasonabIyzienied physical placement or interfered with the petitisrgeriodsof
court. The court mayon its own motion or the motion of apgirty  physical placement. When it makes one or both of those findings, the court must then
rderth rdian li in for the child prior to awardthe petitioner whatever amount it has allocated to the petitiddemier v
?hdf] t E_lt agua dian ad litetre appo ted for the child prior to Bernier,2006 WI App 2288 Wis. 2d 743709 N.W2d 453 04-0625
enearing. . ) ) Theaward “of a reasonable amodot the cost of maintaining an action under this
(b) If at the conclusion of the hearing the court finds that thectlpn?ﬁdt fgr attornetytfeES"funger Sél;b- (5) (b% ',f mandatséw-t(S)t rsb) dO_gS ntot
; ; ; : uirethat documentation of attorndéges must be received into the evidentiary
resppndlngparty has mtent'on,a”y and unreasonably denied tlﬁgordof a hearing othe merits of a petition filed under that section in order for a
moving party one or more periods of physigdcement or that courtto make an award of attorney fees. Other cases establish that it is common prac
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tice for parties to litigate the amount of attorney fees in proceedings that follow a3, Under thisparagraph, the burden of proof is on the parent
court'sdetermination of the substantive issues. Borres¥anto, 2006 WI App 63, . .
292Wis. 2d 231713 N.W2d 656 05-0190 objectingto the move or removal.

ThA Pa;e{‘ht Ca”“%de'tegatekl{.?%fica' ﬁ.‘aﬁehme_”t Ifiglhts to aﬁ?ﬂﬁ%ﬁorr]_hef abf)e“;e- (b) 1. If the parents have joint legal custody and substantially
usa father could not seek émforce his physical placement with his son by trans . . . . .
ferring that placement to his current spouse. Lubinskilinski, 2008 W1 App 151, edualperiods of physical placement with the child, either parent

314Wis. 2d 395761 N.W2d 676 07-1701 may file a petition, motion or order to show cause for modification

Wisconsin's Custody Placement and Paternity Reform Legislationalther.  of the legalcustody or physical placement orddihe court may
Wis.Law. April 2000. . . .

modify an order of legal custody or physical placement if, after

767.481 Moving the child' s residence within or outside lcon_sndgnnghe factors under sufb), the court finds all of the fol
the state. (1) NOTICETO OTHERPARENT. (@) If the court grants 'OWING: o . .
periodsof physical placement to more than one parent, it shall a. Circumstances make it impractical for the parties te con
ordera parent with legal custoayf and physical placement rightstinue to have substantially equal periods of physical placement.
to a child to provide not less than 60 days’ written notice to the p. The modification is in the best interest of the child.

otherparent, with a copy to the court, of his or her intent to: 2. Under thisparagraph, the burden of proof is on the parent
1. Establish his or her |ega| residence with ¢hdd at any f|||ng the petition, motion or order to show cause.

Iocatlonoutsu?le th? state. . . . (c) 1. If the parent proposing the moveremoval has sole

2. Establish his or her legal residence with ¢héd at any |egaor joint legalcustody of the child and the child resides with
locationwithin thisstate that is at a distance of 150 miles or mogg parent for the greater periodtinfie or the parents have sub
from the other parent. _ stantiallyequal periods of physical placemevith the child, as an
3. Remove the child from this state for more than 90 coRseGifternativeto the petition, motion or order &how cause under
tive days. par.(a) or (b), the parent objecting to the moveremoval may file

(b) The parent shall send the notigeder par(a) by certified  a petition, motionor order to show cause for an order prohibiting
mail. The notice shall statée parens proposed action, includ the move or removal. The court may prohibit the move or removal
ing the specific date and location of the move or specific begifi after considering the factors under s@@), the court finds that
ning and ending dates and location of the removal, and that {ig prohibition is in the best interest of the child.
otherparent may object within the time specified |.n @.(a) 2. Under thigparagraph, the burden of proof is on the parent

(2) OBJECTION;PROHIBITION; MEDIATION. (@) Within 15 days objectingto the move or removal.
afterreceiving the notice under sift), the other parent may send
to the parent proposing the mogeremoval, with a copy to the
court,a written notice of objection to the proposed action.

(4) GUARDIAN AD LITEM; PROMPTHEARING. After a petition,
motion, or order to show cause filed under sub(3), the court

(b) If the parent who is propositige move or removal receivesSha”. appoint a guardian ad_litem, unIess?§7.40_7 (1) (am)
anotice of objectiorunder par(a) within 20 days after sending aapplles,and shall hold a hearing as soon as pOS_S'blg'
noticeunder sub(1) (a) the parent magiot move with or remove .(5). FACTORSIN COURT'S DETERMINATION. [n making its deter
the child pending resolution dhe dispute, or final order of the Minationunder sub(3), thecourt shall consider all of the follow
courtunder sub(3), unless the parent obtains a temporary ord#1d factors:
to do so under §67.225 (1) (bm) (a) Whether the purpose of the proposetion is reasonable.

(c) Upon receipt of a copy of a notice of objection under par (b) The nature and extent tife childs relationship with the
(a), the court shall promptly refer the parents for mediation otherparent and the disruption to that relationship which the pro
otherfamlly court services under 867.405and may appoint a posedaction may cause.
guardianad litem. Unless the parerdgree to extend the ime ) 14 ayailability of alternative arrangements to foster and

period,if mediation or family court services do not resolve the di ontinuethe childs relationship with and access to the other par
putewithin 30 days after referral, the matter shall proceed un 1L

subs.(3) to (5).
(3) STANDARDS FORMODIFICATION OR PROHIBITION IF MOVE OR
REMOVAL CONTESTED. (a) 1. Except as provided ungber (b), if @) ) ) )
the parent proposing the move or removal has sole legal or joint(2) The court may consider tiegild’s adjustment to the home,
legal custody of the child and the child resides with that parent f¢hool,religion and community
the greater period of time, the parestijecting to the move or  (b) The court may not use the availabilityadéctroniccom
removalmay file a petition, motion or order to show cause fomunication as a factor isupport of a modification of a physical
modification of the legal custody or physical placement ordgjflacement order or in support of a refusal to prohibit a move.
affectingthe child. The court may modify the legal custody or gy Norice ReQUIRED FOR OTHER REMOVALS. (a) Unless the
gggsgflﬂgcfomuﬁr}?n%rsdzl II)'f ?;t::‘oc”c())r\lalge.nng the factonsler e hteagree otherwise, a parent with legal custody and physical
= R Ing. ) placementights shall notify the other parent before removing the
a. The modification is in the best interest of the child. ¢l from his or her primary residence for a periogiafless than
b. The move or removal will result in a substantial change 9f days.

circumstancesince the entry of the last ordsfecting legal cus : ; ; . ;
tody or the last order substantiallyfedting physical placement. (1)(? pgg\r']\/t't:ﬁ;ﬁncdc;rr:?p@a\fv?ﬁ ';Té;'ce 's required under sub.

2. \With re.SpeCt to subd.. . . (c) Except as provided in p&b), subs(1) to (5) do not apply
a. There is a rebuttable presumption that continuing the cyg ; ided und
I : f decisi Ki d leqal dv ord a notice provided under p#a).
rent _a C_)C&tIOI’l O _ ECISIOFI'l_a INg unaer a eg_a custody or er_or History: 1987 a. 355364; 1991 a. 32269 1995 a. 701999 a. 92001 a. 612005
contlnumgth_e chllqs physical placement. WI"[h the_parent Withh, 174 2005 a. 44%.164 Stats. 2005 s. 767.481.
whomthe child resides for the greater periodife is in the best  Thesub. (5) factors are an addenda to the best interest of the child considerations
interestof the child. This presumption may be overcome byL@ders. 767.24 [now s. 767.41] and are a reminder to the court to tailor the best inter
; : . of the child standard to problems unique to a removal situsifierkvliet v. Kerk-
shov_vlngthat the move or removal is unreasonable and not in (ﬁ 1, 166 Ws. 2d 930480 N.W2d 823(Ct. App. 1992).
bestinterest of the child. Sections767.325 and 76.327 [now ss. 767.451 and 767.48apticonflict. If one
b. A changen the economic circumstances or marital statpartyfiles a notification of intent to move under s. 767.327 [now s. 767.481], the other
. : ey ig parentmay file a motion to modify placement under s. 767.325 [now s. 767.451], and
of either party is not sfi€ient to meet thetandards for modifica the court may consider all relevant circumstances, including the move. Hughes v

tion under that subdivision. Hughes223 Wis. 2d 111, 588 N.W2d 346(Ct. App. 1998)97-3539

(5m) OTHERFACTORS. In making adetermination under sub.
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Thereis no law prohibiting a parent with joint legal custody and physilzale To find a party estoppeflom seeking a revision of a stipulation incorporated into
mentfrom taking a child outside the state, including to a foreign cqubtriess than adivorce judgment: 1) both parties must have entered into he stipltat@nngly
90 days. When parents agree that one parent must move the court to prohibit the ciinerfreely; 2) the overall settlement must be fair and equitablenahdlegal or
from taking a particular trip with the children, the moving party has the burden-of pegyainstpublic policy; and 3) one party subsequently seeks to be released form its
ducingevidence and persuading the court that prohibiting the tiiptiie childrers  termson grounds that the court could not have entéredrder it did without the par
bestinterests. Long.\Ardestani, 2001 WI App 4@41 Ws. 2d 498624 N.W2d 405  tiesagreement. Nichols Wichols,162 Ws. 2d 96469 N.W2d 619(1991).

OO_MZQ . . Countychild support agencies can initiate actions to compel suppdet this sec
Wisconsin'sChild Removal Law Wis. Law June 1993. tion without payment of a filing fee72 Atty. Gen. 72
767.511 Child support. (1) WHEN OrRDERED. Whenthe
SUBCHAPTERVI court approves a stipulation for child suppartder s.767.34
entersa judgment of annulment, divorce, or legal separation, or
SUPPOR AND MAINTENANCE entersan order or a judgment in a paternity action or in an action

unders.767.001 (1) (for (j), 767.501 or 767.805 (3)the court
767.501 Actions to compel support. (1) Derinmions. In  shall do all of the following:
this section: (@) Order either or both parents to pay an amount reasonable
(a) “Nonlegally responsible relative” means a relative wher necessary to fulfill a duty to support a child. The support
assumesesponsibility for thecare of a child without legal cus amountmust be expressed as a fixed sum unless the parties have
tody, but is not in violation of a court ordetNonlegally responsi  stipulatedto expressing the amount@percentage of the pajger
ble relative” does not include a relative who has physical custothtomeand the requirements undei767.34 (2) (am) 1o 3. are

of a child during a court-ordered visitation period. satisfied.
(b) “Relative” means any person connected with a child by (b) Ensure that the parties have stipulated which phsyher
blood, marriage or adoption. is eligible, will claim each child as an exemption for federal

(2) WHO MAY COMMENCE; SUPPORTDETERMINATION. (@) If a incometax purposes undet6 USC 151(c) (1) (B), or as an
persondoes not provide for the supparid maintenance of his orexemptionfor state income tax purposes undetis07(8) (b)or
her spouse or minor child, any of the following may commena#derthe laws of another state. If the parties are unable to reach
acourt action to compel the person to provide support and mairde agreement about the tax exemption for each child, the court

nance: shall make the decision in accordance with statd federal tax
1. The persors spouse. laws. In making itsdecision, the court shall consider whether the
2. The minor child. parentwho is assigned responsibility for thkild’s health care

. . expensesinder s.767.513is covered under a health insurance
3. The person with Iega! custody_ of the child. policy or plan,including a self-insured plan, that is not subject to
4. A nonlegally responsible relative. s.632.897 (10|nd that conditions coverage of a dependbifd

(b) The court in the action shall, unde767.5110r 767.56  onwhether the child is claimed by the insured parent as an exemp
determinethe amount, if anythat the person should reasonablyjon for purposes of federal or state income taxes.

contibueto the suppert and malntenance of the spouse o (o) inadeiion t orderng i support o a chid unde par
: §a33|gn as aupport obligation responsibility faand direct the

a fixed sum unless the parties have stipulated to expressin M
amountas a percentagepof the paﬁeinc%meand the Pequireg nnerof payment of, the child’ health care expenses under s.
mentsunder s767.34 (2) (am) 1to 3. are satisfied. The amount /87:513

orderedto be paid may be modified by the court undéitg..59 (1g) CONSIDERATION OF FINANCIAL INFORMATION. In deter
upon suficient evidence. mining child support payments, the court may consider alt rele

(c) The determination may be enforced by contempt preced@ntfinancial information or other information relevant to the-par
ings, an account transfer under®7.76 or other enforcement eNt'S €aming capacityincluding information reported under s.
mechanismsinder s767.77 49.22(2m)to the department or the courdlyild support agency

(d) In an action under this section, no filing fee or other costQde,rS'Sg'S?’ ®)
aretaxable to the persanspouse, the minor child, the person with (1i) PERCENTAGESTANDARD GENERALLY REQUIRED. Exceptas
legal custody or the nonlegally responsible relative, but after therovidedin sub.(1m), the court shall determine child support-pay
actionhas been commenced the court may order that all or parfiintsby using the percentage standard establibiétle depart
anyfees and costs incurred be paid by either party mentunder s49.22 (9)

(3) PUBLIC ASSISTANCE RECIPIENTS;ACTION BY STATE. If the (1m) DEVIATION FROM STANDARD; FACTORS. Upon request by
stateor any subdivision of the state furnishes public aid to a spowsparty the court may modify the amount of child support-pay
or dependent child for support and maintenance andgbese, mentsdetermined under sufl)) if, after considering the follow
personwith legal custodyor nonlegally responsible relative doesng factors, the court finds by the greater weight ofdteslible
not commence an action under this chapter for support or mairgeidencethat use of the percentage standangnfair to the child
nance the person in chge ofcounty welfare activities, the countyor to any of the parties:

Ch"? s_up_p(t)rt agtencsc/i U“d%?é%% (E(S%)or tge geﬁartmemt areal  (3) The financial resources of the child.

party in interest under s767. and shall commence an ' :
actionunder this section. An attorney employed by the state or a(b_) The. financial resogrces of b.Oth parents.

subdivisionof the state may commence an action under this sec (b)) Maintenance received by either party

tion. The title of theaction shall be “In re the support or main  (bp) The needs of each party in order to support himself er her
tenanceof A.B. (Child)”. self at a level equal to or greater than that established drader

(4) LEGAL CUSTODYAND PHYSICAL PLACEMENT. Upon request USC9902(2).
of a party to an action under this section, the court may make(bz) The needs of any person, other than the child, whom either
ordersconcerning the legal custody and physptatement of any partyis legally obligated to support.

minor child of the parties in accordance witlv67.41 (c) If the parties werenarried, the standard of living the child

History: 1971 c¢.220 1971 c. 30%.116, 1973 c. 2371975 c. 821977 c. 105 : . :
271 1979 ¢. 355,50, 92 (4) Stats. 1979 5. 767.08981 ¢, 3171983 a. 271985 Would have enjoyed had the marriage eotled in annulment,

a. 29176, 1987 a. 4131989 a. 2121993 a. 4811995 a. 2%.9126 (19)1995 a.  divorceor legal separation.

2014041997 2. 27351999 a. 1672001 a. 162005 a. 443542, 216 217, Stats. (d) The desirability that the custodian remain in the hame

NOTE: 2005 Wis. Act 443contains explanatory notes. afull-time parent.
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(e) The cost of child care if the custodian works outside tlg201279 404 1997 a27, 35,191, 1999 a. 932, 2001 a. 1661; 2005 a. 253342,

. . 2005a. 443ss.103 105, 219 Stats. 2005 s. 767.512009 a. 185
h_ome,or the Valu.e of CUStqdlalbrVIces performed by the custo Cross-reference: See also clDCF 150 Wis. adm. code.
dian if the custodian remains in the home. Cross-reference: SeealsoWisconsin Administrative Code Citations published

i i i i in the Wisconsin Administrative Code for a list of citations to cases citing ch. HSS
(ej) The award of substantial perIOdS of phyS|caI placementso’ HFS 80, DWD 40, and DCF 150, the child support percentage of income standard.

both parents. _ ) ) o Cross-reference: Seealso notes to /67.59for decisions regarding postjudg
(em) Extraordinary travel expenses incurred in exercising tiggntmodifications.
right to periods of physical placement under&7.41 A provision in a judgment as to the education of children past the age of majority

. . insertedpursuant to a stipulation of the parties, cannot later be challenged and can be
(f) The physical, mental, and emotional health needs of térgorcedby contempt proceeding®liwas v Bliwas,47 Ws. 2d 635178 N.w2d

child, including any costs for health insurance as proviided 35(1970).

nders.767.513 Whenparents each own a 1/2 interest in future proceeds of real estate and the state
u ' ' contributes to child support, the court nratorder the custodial parent to pay child
(g) The childs educational needs. supportin the form of an accumulating real estate lien in favdhefstate. State ex
rel. v. Reible,91 Wis. 2d 394283 N.W2d 427(Ct. App. 1979).
(h) The tax consequences to each party Thetrial court abused its discretion by setting child support payments without con
(hm) The best interests of the child. sideringthe needs of the children thre paye's ability to pay Edwards vEdwards,

) . 97 Wis. 2d 111, 293 N.W2d 160(1980).

(hs) The earning capacity of each parent, based on each paK personal injury damage award to a noncustodial spouse can be considered as a
ent'seducation, training and work experience andatvelability — changeof circumstances justifying increased support. Somnfgommer108 Ws.
of work in or near the paresttommunity 20586 323 N.W2d 144(Ct. App. 1982).

. . . . Sub.(6) imposes interest on arrearages existing on July 2, 1983, @swalthose

(i) Any other factors which the court @ch case determineSaccruingafterward. Greenwood Greenwood129 Ws. 2d 388385 N.W2d 213

arerelevant. (Ct. App. 1986).
. FederalSupplemental Security Income may not be considered to be an economic

(1n) DEVIATION FROM STANDARD; RECORD. If the court f'_nds resourcefor purposes of computing a child support obligation. Howeveeek—

undersub.(1m) that use ofhe percentage standard is unfair to theork order may be appropriate. Langloidanglois,150 Ws. 2d 101441N.w.2d

child or the requeSting part;he court shall state in Writing or Onzggéﬁgaﬁggéé?agr?t)é andoans, AFDC, and other child support are not economic
therecord the amount of support that WOUIdGQU|red by usiNg  resourcesor purposes of comp’uting a child support obligation. Thibad€ebhilva

the percentage standard, the amount by which the soaifer deau,150 Ws. 2d 109441 N.w2d 281(Ct. App. 1989).
deviatesfrom that amount, its reasons for finding that use of theConsideratiorof expenses incurred by a child asaafult, including education

percentagstandard is unfair to the chitt the partyits reasons expensess error Resong Wier, 157 Ws. 2d 382459 N.W2d 591(Ct. App. 1990).
A divorce stipulation waiving or setting a ceiling on child support and preventing

fPr the amount of the modification and the bdsisthe modifica modificationis against public policy and will not be enforced. Ondras@&nneson,
tion. 158 Wis. 2d 690462 N.W2d 915(Ct. App. 1990).

Thetrial courts use of a computer program to analyze financial evidence was not
(2) SEPARATE FUND OR TRUST. The court may protect and PO ¢rror. Bisone vBisone, 165 Ws. 2d 114, 477 N.w2d 59(Ct. App. 1991).

r_notethe beSt_ interests of th_e min_or children_by setting aside- a_ POIA stepparent has no legaligation to support a stepchild. Under appropriate cir
tion of the child support which either party is ordered to pay incamstanceshe theory of equitable estoppel may apply to cases involving child sup
separatgund or trust for the support, education and welfare @¢rt. Ulrich v. Cornell, 168 Ws. 2d 792484 N.W2d 546(1992).

suchchildren In a joint custody situation, the parent with primary physical custody may be
' orderedto pay child support. Matz Watz,166 Ws. 2d 326479 N.W2d 245(Ct.

(3) EFFECTOF PHYSICAL PLACEMENT VIOLATION. Violation of ~ App. 1991).

i i i i Theabsence of a mortgage obligation is relevant to the assessment ofsaggarty
physmalplacement rlghts by the custodial parent does ot nomiccircumstances, but does not translate into imputed incowher the applicable

tute reason for failure to meet child support obligations. administrative rule. IiMarriageof Zimmerman vZimmerman169 Ws. 2d 516485
(4) AGEOFCHILD ELIGIBLE FORSUPPORT. The court shalbrder ~N-W.2d294(Ct. App. 1992).

; f : support order against actual AFDC grants is prohibite@itilgadeay butan
eitherparty or both to pay for the support of any child of the pam%§eragainst earned income of one waiso receives AFDC is not. In Support of B.,

whois less than 18 years old, or any child of the parties who is 1€SS. & K. 171 Ws. 2d 617492 N.W2d 350(Ct. App. 1992).
than19 years old if the child is pursuing aocredited course of  No matter how corporate income is labeled, a family courtpierge the corporate

; ; i it f i shieldif it is convinced the obligés intent is to avoid financial obligations. Evjen
!nstrucylonleadlng to the acquisition afhigh school diploma or Evien, 171 Ws. 2d 677492 N-W2d 360(Ct. App. 1992).
its equivalent. The parties’ extrajudicial agreement that child support payments be discontinued

(5) LIABILITY FORPASTSUPPORT. Subject to ss767.805 (4m) wasenforceable via théoctrine of equitable estoppel. Harm#larms 174 Ws. 2d

PR s /780,498 N.W2d 229(1993).

and767'8.9 (4) “ablhty Tor past support is limited to the perIOd The“serial family payer” rule adopted under the percentage standards referred to
afterthe birth of the child. in sub. (1) [now sub. (1j)] is discussed. BrowrBrown, 177 Ws. 2d 512503

(6) INTERESTONARREARAGE. A partyordered to pay child sup N-W.2d280(Ct. App. 1993).

: . : . The mandatory percentage standards for determining support do not allow for
portunder this section shall paymple interest at the rate of 1%defe”edpaymems_ Kelly vHougham178 Wis. 2d 546504 N.W2d 440(Ct. App.

permonth on any amount in arrears that is equal to or greater thegs).
the amount of childupport due in one month. If the party no-lon An AFDC recipient assigns all rights to child support payments to the #tate.

gerhas a current obligation to pay child support, interest at the g}iﬁ?&’ﬂ%’gh@%g%@%?g'ﬂl_‘{}Vtzrgsg%zgfifggql”g”gse; sub. (2). Paternity of

of 1% per month shall accrue on the total amount of child SUPPOTA \ymp sum separation benefit receivemon termination of employment was
in arrears, if any Interest under this subsection is in lieu of interegtoperly considered to be income subject to the percentage standards for support.
computed under 807.01 (4)814.04 (4)or815.05 (8)and is paid Gohdev. Gohde,181 Wis. 2d 770512 N.W2d 199(Ct. App. 1993).

. . In deciding not to apply the percentage standard, the court erred wherpéred
to the department orits deS|gnee undenes.57 Except as pro the parties available incomes after deducting the percentage amount from the payer

videdin s.767.57 (1m)the department or itlesignee shall apply income,but failed to consider the assumed contribution of the same percentage by
a” payments rece|ved for Chlld Support as fO||0WS thepayee. KJeIStrum.\K]eIStrum,lSl Wis. 2d 973512 N.W2d 264(Ct App. 1994)
. . o A trial court could not set child support at zero, convert post-divorce income to

(a) First, to payment of child support due within the calendafarital property and order that income to be held in trust to be distrititae child

month during which the payment is received. whenAFDC benefits ended. Lunalwuuna,183 Ws. 2d 20515 N.W2d 480(Ct. App.
-, 1994).

(b) Second’ _to payment of unpa:tilld support due before the If the interests of the children andstodial parent are protected, parties are free

paymentis received. to contract in a settlement agreement that the primary custodian will not have spend
; ; ; ; ; ing discretion over child support. Jacquardacquart183 Ws. 2d 372515 N.Ww2d
(c) Third, to payment of interest accruing on unpaid child su 9(Ct. App. 1994).

port. An asset and its income stream may not be counted both as an asset in the property
(7) EFFECTOF JOINT LEGAL cusToDY. An orderof joint legal division and aspart of the payes income from which support is paid. Maley v

. Maley, 186 Wis. 2d 125519 N.W2d 717(Ct. App. 1994).
custodyunder s767.41does not déct the amounof child sup Trust income that is income to the beneficiary under federal tax law is subject to

,

port ordered. achild support order regardless of whether a distribution is made betieiciary
History: 1971 c. 1571977 c. 29105, 418 1979 c. 3%s.50,92 (4) 1979 c. 196  Grohmanrv. Grohmann189 Ws. 2d 532525 N.W2d 261(1995).
Stats.1979 s. 767.251981 c. 201983a. 27 1985 a. 291987 a. 2737, 355,413 A minimum fixed child support amount, rather than the percentage standard, based

1989a. 31212 1991 a. 391993 a. 4811995 a. 2%s.7101, 7102 9126 (19) 1995  on the paye's “potential income” was appropriate when the court foundttieat
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payerhad a substantial potential to manipulate the amount of support. Dbeery A trial court may establish trust from funds paid for child support for the purpose
189Wis. 2d 112, 525 N.W2d 745(Ct. App. 1994). of funding a childs p_ostminority educatipr)al expenses. Because the percentage stan
Thetrial court may consider the amount of time a child is placed with the payifigrdspresume a higher standard of living commensurate with the'padygher
parentand that parers’second family in setting support. Molstadviolstad,193 ~ income,a child is entitled to the money over and above his or her needs. A trustis
Wis. 2d 602 535 N.W2d 63(Ct. App. 1995). in the childs best interests and puts the child in the same position as if in an intact
Thepercentage standards may be used to generate future as well as present Sd(ﬁgggﬁlncomdamlly. Further consideration of “educational needs” under sub. (1m)
Paternityof Tukker M.0.,199 Ws. 2d 186544 N.W2d 417(1996),93-1929 5?;"?330%”%%? to S g‘gr(')%hg f?\lu\c/ﬁggggfggdgg'?'g- Kowalski
Thepercentage standards presumptively a éncase of a high income payee"” 2Pt pp 2 S : ; : - :
absem?he paye’% showing of ‘L)mfairngss bi// thpepglreater weight ?)f the cred?blg eyj Sub-(6) c:oes ?Ot limit thzqayt?onty a trial court "éomg.%geﬂ’f"sezggxevfﬁ Xoneuder
Sy el Imposinginterest on unpaichaintenance arrears. CashirCashin, pp
ggggg.gl_guuam v Montemurro-Luciani1l99 Ws. 2d 280544 N.W2d 561(1996), 92,273 Ws. 2d 754681 N.W2d 255 031010
b Kes i hild d ial h Whena spouse presented a challenge to the application of the percentage standards
Sub.(6) makes interest on child support arrearages mandatonyal court has o, airness grounds anstesented a developedyament based on evidence in sup
no discretion in awarding interest, even if it determines that to ewst be inequi

. . port of that challenge, the trial court was required to perform the analysis of the rele
table. Douglas County Child Support Fisher 200 Ws. 2d 807547 N.W2d 801 \antstatutory factors in answer to that challenlaritato v Maritato, 2004 WI App

(Ct. App. 1996)95-1960 _ o 138,275 Ws. 2d 252685 N.W2d 379 03-2074

A court may consider earning capacity rather than actual earnings in determiningyheninformation the payer spouse supplied did not permit more thapyanxi
child support and maintenance if it finds a pajub choice voluntary and unrea matedetermination of his true gross income, the court was not required to precisely
sonable. Sellers v Sellers,201 Ws. 2d 578 549 N.W2d 481(Ct. App. 1996), subtractthe amount the payer alleged he would have to pay to service a new debt.
95-2730 Derrv. Derr, 2005 WI App 63280 Ws. 2d 681696 N.W2d 170 03-2181

Thefact that a parfyby deliberate conduct, frustrates an accurate calculation of theThe trial court erred when it ordered that child support be bpkh based upon
party'sincome does not prevent the trial court from malktfrgappropriate finding theasset of the wife’Ph.D. in psychology and upon her imputed enhanced education
of fact. The court may make its findings based on the available evidence. Lellm@bmeupon her expected, but as yet unattained, licensure to practice. Child support
v. Mott, 204 Wis. 2d 166554 N.W2d 525(Ct. App. 1996)96-0618 determinationsre to be made upon the basis of the circumstances existing at the time

Thecourt did not abuse its discretion in ruling against a request in a high inconféhe divorce and a held-open determination indicates that an ordaiifisupport
payercase for an increase in suppactording to the percentage standards when ttie not necessary based upon current circumstanceserW Boerney 2005 WI App
courtbelieved that the request was really a disguised claim for extra money to supfér280 Wis. 2d 519695 N.W2d 833 03-2606
the custodial parent’own lifestyle. Nelsen andee205 Ws. 2d 632556 N.W2d Whenundistributed company earnings are at issue, the court muscdijtain
789 (Ct. App. 1996)95-2208 whetherthe child support payer has the abilityiridividually control or access the

In certain cases, such as with military retirement payasset may be divided in undistributetbarni.ngsand 2) Qetermine \(vhether there is a valid busir)gss reason for
the property division and itsncome stream considered as income in determininj€ companys decision to retain the earnings. If the payer has the ability to individu
child support. Cook MCook,208 Wis. 2d 166560 N.W2d 246(1997),95-1963  ally Qontr%l or agcesi ear(r;l_ngs and the gompan)(/j hasdnohvalld r?asion for %amlng its

Whena noncustodial parent seeks to impose a trust on arrearagdsunder a  €arningsthe undistributed income can be considered when calculating thespayer
pre—AugustL, 1987 support ordethat parent must demonstrate that the trust is in tHgild Support obligationWinters v Winters, 2005 WI App 9481 Ws. 2d 798699
child’s best interesand, when the custodial parent does not agree to the trust, that :2d229 04-0747 . .
primary custodian was unwilling to or incapable of managing the support money:  lump sum payment as thesult of a pension plan enhancement was gross income
Camerorv. Cameron209 Ws. 2d 88562 N.W2d 126(1997),95-0311 5 bjectto .the child support standards. There is no wmdfall exception to the appllc_a

Incomedisparity resulting from applying the percentage standards is only relev%lﬁf1 of child support to gross income. Absent a finding of unfairness, grounded in
if the payer can show inability to pay or that the income disparity will advertaty af (€ Specific facts of the case, and attensidering all enumerated factors in sub. (1m)
thechildren or payerEqualizing lifestyles between parents is not a support Ob]'ectivgnd.any other factors relevant to the particular case, a trial court is not authorized to
Theamount of discretionary income either pansiiithave to spend on their children deviatefrom the percentage standardsinkter v. Winkler, 2005 W1 App 100282
is a secondargonsideration. Raz Brown,213 Ws. 2d 296570 N.W2d 605(Ct. ~ Wis: 2d 746 699 N.W2d 652 04-1231 . .

App. 1997),96-1997 The circuit court erred when it upheld the court commissisnelecision to

The repayment to the payer spouse of a loan made bychincompany that he €xcludeovertime pay as a geneglicy without exception when applying the per
ownedwas a proper additicio the payes income available for support. It was prop centagestandard. Overtime income cleacynstitutes a portion of salary and wages,
erly foundto be deferred compensation, which is included within the applicable defndWisconsin law does not exclude overtime income in the application of the per
nition of income. Raz.\Brown,213 Ws. 2d 296570 N.W2d 605(Ct. App. 1997), gggt%%fsi?l%a’d- Jarman Welter, 2006 WI App 54289 Wis. 2d 857711 N.W.2d
96-1997 -16 . , )

A stipulation for child support with no time limit or opportunity for review was A Provision providing that neither parent could request a change in the amount of
againstpublic policy and the payer was not estopped from seeking a modification iéd support payments for a period of at least 7 years from the dtejefigment
to a material change in circumstances. KriemaBoldbeg, 214 Ws. 2d 163571 enteredexcept in catastrophic circumstances was unenforceable. As is implicit from
N.W.2d 425(1997),96-3489 Ondrasek any marital settlemer#igreement entered into by divorcing parties that

Absent a finding that an individual partrieasauthority to unilaterally control a PUrportsto limit a child support payesability to seek a support modification upon
partnershipasset, partnership assets will be imputed as available income only2ifibstantial change in circumstances is against public policy and cannot provide a
accordancevith the partnership agreemerttiealth insurance premiums paid by aP@sisto estop the payee from seekigodification. Ondraseks not limited to uni
partnershigare included in the partners income available for child suppaets w  ateralwaivers of a payegTight to obtain increased child supportoadf v Propeck,
Weis,215 Wis. 2d 135572 N.W2d 123(Ct. App. 1997)96-3576 2007WI App 24,299 Ws. 2d 470728 N.W2d 757 05-2674 ,

Thetrial court properly exercised its discretion under sub. (1m) (i) by excluding !N not revealing that he was a trust beneficiarfather failed to make proper firan
from the application of the percentage standards the \dlnenassignable trips Clal disclosure at the time of a divorce as was required by s. 767.127. The rationale
receivedoy the paying spouse as employment bonuses although the trips constit@fdarohmannis applicable to both grantor and nongrantor trusts if there is an-obliga
taxableincome. State.Wvall, 215 Ws. 2d 595573 N.W2d 862(Ct. App. 1997), ton to report that trus'income as ongown because it is the obligation to report the
97-0826 mcomethat makes the income reachable for calculations of a child support-obliga

In concluding that a deviation from the percentage standards is warranted, all i@ Stevenson.\Stevenson, 2009 WI App 2816 Ws. 2d 442765 N.w2d 811,
factorsneed not be applied. StateAlonzo R.230 Wis. 2d17, 601 N.W2d 328(Ct. 07_2143 i . i
App. 1999),98-3333 Thergls no baS|§ upon which a tnal' court can reduce that support owed to a payqr

The percentage standards under sub. (1j) include the shared-time payer forr8@RHse'snarital child based on nonchild-support amounts paid to the payee spouse
in DWD 40.04 (2) [now DCF 150.04 (2)], #/ Adm. Code, as well as the straight“onma”ta| child. Howevethe benefit received by t_he non marital clfnidamounts )
percentagstandards in DWD 40.03 (1) [now DCF 150.03 (1)]. The shared-time fgieceivedirom the payor spouse would pe apprqprlately accounted for in the mainte
mulaapplies if the payer will be assuming costs in proportion to the number of ddyiceaward or property division. Ladwig kadwig, 2010 WI App 78, ___ &/ 2d
the court is ordering placement with the parent. Rand&lwdall, 2000 WI App 98, 785 N.W2d 664 09-1202
235Wis. 2d 1612 N.W2d 73799-0531 Federalpreemption doctrine doe®t prohibit states from requiring payment of

Incarceratioris a valid factor for a court to considersetting child support because child support out of veterans’ disability benefits. Rosease481 U.S. 6191987).
of the impact it may have on the payoemployability due to what may be voluntary  PoorLittle Rich Kids: Revising Wsconsins Child Support System to Accommo
andunreasonable acts. It was proper to base child support on earning capacitydaiteHigh-Income Payers. Dodd. 83 MLR 807.
to provide for an dbet against the paysrproperty division payout to provide for  No-faultdivorce: Tx consequences of support, maintenance and prgetitey
paymentof the support obligation. Modrow Modrow 2001 W1 App 200247 Ws.  ment. Case, 1977 WBB1L

2d 889 634 N.W2d 852 00-1868 " A .
Subs.(1j), (Im), and (1n) give the court authority to determine and order someA practitionets approach to child support. BailewBB June 1987.

amountfor child support. While that authority implicitly includes the authaaty ~ 1o>80: New Rules for Childupport Obligations.  Hickeys. Law April, 1995.
determinethe amount to be zero, it does not implicitly includeahtority to order ~ Which Came First? The Serial Family Payer Formula. StansiisylLaw April,

the parentso divide expenses for the children among themselves in particular wah95.

asan a_lternati\{e to ordering one parent to pay child support to the @ieistowski

" This soction makes no plovsion as o spitangd care cosis beyond whatis pro 0013 Child health care expenses. (1) DEFiNIIoN. In
videdin the child suppompayments. The trial court erroneously exercised its discr(l,;hIS SeCt'Qn' “health insurance” does not include medical assist
tion when, without addressing the sub. (1m) factors, it deviatedtfrerchild support  anceprovided under subchv of ch. 49

percentagstandards by ordering one party to pay one-half of the daycare expense s .

in additionto support required by the percentage standards. McLakclaren, 5(2) RESPONSBIL'TY, AND PAYMENT. In addition to ordering
2003WI App 125,265 Ws. 2d 529665 N.W2d 405 022451 child support for a child under 867.511(1), the court shall spe
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cifically assign responsibility for and direct thenner of pay healthcare expenses under a health benefit plan that is provided
mentof the childs health care expenses. In assigning responsilliy an employer on an insured or on a self-insured basis, the
ity for a childs health care expenses, the court shall considanployershall do all of the following:

whethera child is covered under a pareritealth insurance policy  (a) Permit the parent to obtain family coverage of health care
or planat the time the court approves a stipulation for child supxpensesor the child, if eligible for coverage, without regard to

portunder s767.34 enters a judgment of annulment, divorce, ofny enroliment period or waiting period restrictions that may
legal separation, or enters an order or a judgment in a paternipply.

actionor in an action under 867.001 (1) (fjor (j), 767.501 or (b) Provide familycoverage of health care expenses for the

767.805(3), the availability of health insurance to each pare%”d’ if eligible for coverage, upon application by the parent, the

throughan employeor other aganization, the extent of coverage_,.. ., :
availableto a child, and the costs to the parent for the covmagecmé?lzy%tgg érpsa égnéét?g) %?%%%T?ggé?\ﬁngozgglcghdlr?dselﬁpsFl)J%rt

thechild. A parent may be required to initiate or continue heal ) (a)

careinsurance coverage for a child under this sectlba.parent . .
; ; ; ; (bm) Notify the county child support agency undes%53 (5)
is required to dao, he or she shall provide copies of necessarx encoverage of the child undtire health benefit plan is irfett

programor policy identification to the custodial parent and i - ; .
liable for any health care costs for which heshe receives direct @nd,upon requesprovide copies of necessary program or policy

paymentfrom an insurer This section shall not be construed tédentificationto the childs other parent.

limit the authorityof the court to enter or modify support orders () After the child hagoverage under the emplo}&health

containingprovisions for payment ahedical expenses, medicalbenefitplan, and as long as the parent is eligible for family cover

costs,or insurance premiums that are in addition to and not incatgeunder theemployets health benefit plan, continue to provide

sistentwith this section. coveragefor the child unless the employer receigasisfactory
(2m) HEALTH INSURANCEIDENTIFICATION CARD. (a) The court Written evidence that theourt order is no longer infett or that

shall order a parent who is required to provide health insura child has coverage of health care expenses under another
coverageor a child under this section to provide to the other pap€@lthinsurance policy or health benefit pltrat provides com
enta health insurance identification card evidencing the ehild?@rablecoverage of health care expenses.
healthinsurance coverage. (5) RECOVERYBY STATEOF3RDPARTYPAYMENTS. (&) If a parent

(b) If the parent ordered to provide a health insurance ident#{n0 has been orderéay a court to provide coverage of the health
cationcard forthe child fails to do so, the other parent may attemp@r€ expensef a child who is eligible for medical assistance
to obtain a card for the child by presenting to the health insurardersubch.V of ch. 49receives paymeritom a 3rd party for

provideror to the employer throughhich the insurance is pro the cost of serviceprovided to the child but does not pay the
vided a copy of the order requiring the provision of a card.  healthcare provider for the services or reimbursedépartment

or any other person who paid. for the serviqes on behalf of the
identificationcard for the child in the manner provided in. fial, child, the department may obtaiuaigment against the parent for

the intentional failure to comply with the orderpeovide the card the amount ,Of the 3rd-party pgyment. )
by the parent so ordered constitutes a conteshpburt, punish  (b) Section767.75 (4)applies to a garnishment based on a
ableunder ch785. judgmentobtained under paa).

(3) INCOME WITHHOLDING AND ASSIGNMENT. (@) In directing  (6) CHANGE OFEMPLOYMENT;NOTICE. (@) If a parent whpro-
the manner of payment of a chitdhealth carexpenses, the court vides coverage of the health care expenses of a child under an
may order that paymenincluding payment for health insurancePrderunder this section changes employers and that parent has a
premiums be withheld from income and sent to the appropriaf@urt-orderecthild support obligation with respect to the child,
healthcare insurerprovider or plan, as provided in867.75 (3h)  the county child support agency unde£9.53 (5)shall provide
or sent to the department or its designee for disbursement toRRéice of theorder to provide coverage of the chsldiealth care
personfor whom the payment has been awarded if that persoreiPenses to the new employer and to the parent.
not a health care insureprovider or plan. If the court orders (b) The notice providetb the parent shall inform the parent
income withholding and assignment for the paymentheflth thatcoverage for the child under the nemployets health bene
careexpenses, the court or county child suppgency under s. fit plan will bein efect upon the employ&s receipt of the notice.
59.53(5) shall send notice of assignment in the manner provid&te notice shall inform the parettiat he or she mawithin 10
unders. 767.75 (2r)and may include the notice of assignmerthusinesglays after receiving the notice, by motion request a hear
underthis paragraph with a notice of assignment undé68.75 ing before the courn the issue of whether the order to provide
The department or its designee shall keep a record of all monegserageof the childs health care expenses should remain in
received and disbursed for health care expenses that are direeffstt. A motion under this paragraph may be heard by a circuit
to be paid to the department or its designee. courtcommissioner If the parent requests a hearing andcthat

(b) If the court orders a parett initiate or continue health determineghat the ordeto provide coverage of the chichealth
insurancecoverage for a child under a health insurance ptiay Ccareexpenses should not remaireifect, the court shall provide
is available to the parent through employer or other ganiza- noticeto the employer that the order is no longer fecif
tion but the court does not specify the manner in which paymenritiistory: 2005 a. 443s.104, 220, 2007 a. 96

: f NOTE: 2005 Wis. Act 443contains explanatory notes.
of the health insurance premiums stizdl made, the court or Ordersassigning health care responsibility pursuant to s. 767.25 (4m) [now s.

CountYCh”d support agency Unde@-53 (5)may provide notice 767.513]are subject to revision under67.32 [now s. 767.59]. Kuchenbecker v
of assignment in the manner provided und@63.75 (2r)for the  Schultz,151 Ws. 2d 868447 N.w2d 80(Ct. App. 1989).

withholding from income of the amount necessary to pay the
healthinsurance premiums. The notice of assignment under tfig7.521 Action by state for child support. ~ The state oits
paragraphmay be sent with or included as part of any other notidelegateunder s49.22 (7)shall bring an action for support of a
of assignment under 867.75 A person who receives notice ofminor child under s767.001 (1) (flor for paternity determination
assignmenunder this paragraph shall send the withheld healimdchild support under §67.80if the child's right to support is
insurance premiumt the appropriate health care insymo-  assignedo the state under 48.57 (3m) (b)2. or (3n) (b) 2,
vider, or plan, as provided in $67.75 (3h) 48.645(3), 49.145 (2) (s)49.19 (4) (h) 1. h.or49.775 (2) (bm)

(4) HEALTH BENEFIT PLAN; EMPLOYEROBLIGATION. If thecourt ~and all of the following apply:
orders a parerib provide coverage of the health care expenses of (1) Thechild has been deprived of parental support by reason
the parents child and thgarent is eligible for family coverage of of the continued absence of a parent from the home.

(c) If the other parent is unable to obtain a hemiturance
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(2) A court has not issued an order undéi6§..511requiring may order a parent who is not a custodial parent to register for a
the parent who is absent from the home to support the child. work experience and job trainigrogram under €19.36if all of
History: 1987 a. 271995 a. 289404 1997 a. 27105 2005 a. 443.38; Stats.  the following conditions are met:
2005s. 767.5212007 a. 20 1. The parent is able to work full time.

767.531 Fam||y support. The court may make a financial _1m. If the parent_ resides in a c_ounty other than the county In
orderdesignated “family support” as a substitute for child suppotthich the court action oproceeding takes place, the parent
ordersunder s767.511andmaintenance payment orders under §esidesin a county with a work experience and job training pro
767.56 A party orderedo pay family support under this sectiondramunder s49.36and that county agrees to entbk parent in
shallpay simple interest at the rate of 1% per montany amount the program.

in arrears that is equal to or greater than the amount of child sup 2. The parent works, on average, less than 32 hours per week,
portdue in one month. If the party no longer has a current ebligand is not participating in an employment or training program
tion to pay child support, interest at the rate of 1% per month shaliich meets guidelines established by the department.
accrueon the total amount of child support in arrears, it dnter- 3. The parens actual weekly gross income averages less than
estunder this section is in lieu of interest computed under 40 times the federal minimum hourly wage ung@rUSC 206a)
807.01(4),814.04 (4)or815.05 (8)and is paid to thdepartment (1) or the parent igarning less than the parent has the ability to
or its designee under $67.57 Exceptas provided in s(67.57 earn,as determined by the court.

(Im), the department or its designee shall apply all paymentsb) Under this subsection, the parenpissumed to be able to

receivedfor family support as follows: work full time. The parent has the burden of proving tiesdr she

(1) First,to payment of family support due within the calendas not able to work full time.
monthduring which the payment is received. (c) Ifthecourt enters an order under.ggam), it shall order the

(2) Secondto payment of unpaid family support due beforgarentto pay child support equal to the amount determined by
the payment is received. applyingthe percentage standard establishader s49.22 (9)or

(3) Third, to payment of interest accruing on unpaid familgqualto the amount of child support that the parent was ordered
support. to pay in the most recent determination of support under this chap

History: 1977 c. 1051979 c. 32550, 92 (4) Stats. 1978. 767.2611983a. 27 ter. The child support obligation ordered under this paragraph

1985a. 29 1993 a. 4811995 a. 2791997 a. 27191, 1999 a. 932; 2005 a. 443. i i i i
111 Siats, 2005 5. 767.551, continuesuntil the parent makes timely payment in full for 3-con

This section does not limit the authority a trial contuld otherwise have to con secutivemonths or until theperson participates in the program
siderimposing interest on unpaid maintenance arrears. CasBishin, 2004 W1 unders. 49.36for 16 weeks, whichever occurs first. The court

App 92,273 Ws. 2d 754681 N.W2d 25503-1010 . shallprovide in its order that the parent shall make child support
Thecircuit court musseparately calculate child support and maintenance as a c

n - ;
dition precedent to calculating family support. If the court applies the percenta?@@yment&alcmated under 67.511 (1j) or(1m) after the obliga

guidelineswhen setting child support, it must set family support at an amount ttaon to make payments ordered under this paragraph ceases.

resultsin a net payment, after state and federal taxes are paid, of tialesise child ; ; « : :
supportas calculated under the guidelines. Even if a court makes ddiadlets (3) ABSE’\_‘T E’ARENT- (a) In Fh|5 su_bsectlon, case 'nV0|V'59
asto all ofthe factors for family support, the court erroneously exercises its discretidependenthild” means an action which meets all of the following
if it neglects to provide a rational explanation of how its findings lead to the suppgfiteria:

award. Vlies v. Brookman,2005 WI App 158285 Wis. 2d 41, 701 N.W2d 642 ) . e .

04-0315 PP 1. Is an action for modification of a child support order under

:I is evideﬂtfrorTlftfhe _Sltatutory framdeWO(rjk_and pivepose of flamily S~Upp°ﬁ~f2at s. 767.59 or an action in which an order for child suppisrt
atleast a portion of family support ordered in any case involving minor children ;
child support. Vith respect to child support, any provision in a marital :;(-:'ttlemer#f“équ"‘(:"‘dl'mder $767.51L (1), 767.805 (4)or 767.89 (3)

?grtte_emenmat purgotrts E_o IIimrit a child support tpasmab_ilityto _setik a gluppop medid 2. The childs right to support is assigned to the state under
Ication upon a substantial change In circumstances IS against public policy an
notprovi(ri)e a basis to estop thegpayee from seekmgcﬁfigation. pHuhn’:/Stuz/:K €857 (Sm) (b) 2or (3n) (b) 2,48.645 (3) 0r49.19 (4) (h) 1
mann,2009 WI App 127321 Ws. 2d 169772 N.W2d 744 08-3102 b.

) ) o . 3. The child hadeen deprived of parental support by reason
767.54 Required exchange of financial information.  In  of the continued absence of a parent from the home.
anaction in which the court has ordered a party to pay child or (b) Except as provided in p4c), in a casénvolving a depen
family support under thishapterincluding an action to revise agenichild, if the childs parent who is absent from the home is not

judgmentor order under §67.59 the court shall require the par employed the court shall order that parent to do one or more of

tiles ar&nua(ljly tohexchange finzt;)mcial informatio?.) Informatlol? d'sthefollowing:
closed under thisection is subject to 867.127 (3) A party who ; . .
fails to furnish information required by the court under this sectiqghel('j uﬁgglrs;irogo(r)gvork aa public employment Gite estab
may be proceeded against for contempt of court undetgsh. If e
the court finds that a party has failed to furnish information 2- APPly for jobs. o
requiredunder this section, the court may award to the party-bring 3. Participate in a job training program.
ing the action costs and, notwithstanding1st.04 (1) reasonable (c) An order is not required under pgo) if the court makes
attorneyfees. written findings that there igood cause for not issuing the order
History: 2005 a. 443.122 ) (d) Paragraplib) doesnot limit the authority of a court to issue
NOTE: 2005 Ws. Act 443contains explanatory notes. anorder other than an order under ), regarding employment
of a parent in an action for modification of a child suppoder
unders.767.59or an action in which an order fohild support is
requiredunder s767.51 (1), 767.805 (4)or 767.89 (3)
(4) UNEMPLOYED TEENAGE PARENT. (&) In this subsection,

767.55 Child support: employment-related  orders.
(1) GeENERALLY. In an action fomodification of a child support
orderunder s767.590r an action in whiclan order for child sup
portis required under §67.511 (1), 767.805 (4)or767.89 (3) . K o
the court may order either dyoth parents of the child to seek Unémployedteenage parent” means a parent wausfies all of
employmenor participate in an employment or training progranfh€ following criteria:

(2) NONCUSTODIALPARENT. (a) In this subsection, “custodial 1+ S less than 20 years of age.
parent’means a parent who livesth his or her child for substan 2. Is unemployed.
tial periods of time. 3. Is financially unable to pay child support.

(am) In an action for modification of a child supparder 4. Would be ordered to make payments for the support of a
unders.767.59 an action in which an order for child support ighild but for subd3.
requiredunder s767.511 (1), 767.805 (4)or767.89 (3)or a con (b) In an action for revision of a judgment or order providing
temptof court proceeding to enforce a child support or family sufor child support under §67.59or an action in which an order for
portorder in a county that contracts unde4%36 (2) the court child support is required under 867.51L (1), 767.805 (4, or

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/767.511
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/105
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%2038
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511
https://docs.legis.wisconsin.gov/document/statutes/2009/767.56
https://docs.legis.wisconsin.gov/document/statutes/2009/807.01(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/814.04(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/815.05(8)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57(1m)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57(1m)
https://docs.legis.wisconsin.gov/document/acts/1977/105
https://docs.legis.wisconsin.gov/document/acts/1979/32
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2050
https://docs.legis.wisconsin.gov/document/acts/1979/32,%20s.%2092
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/279
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20111
https://docs.legis.wisconsin.gov/document/courts/273%20Wis.%202d%20754
https://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20255
https://docs.legis.wisconsin.gov/document/courts/03-1010
https://docs.legis.wisconsin.gov/document/courts/285%20Wis.%202d%20411
https://docs.legis.wisconsin.gov/document/courts/701%20N.W.2d%20642
https://docs.legis.wisconsin.gov/document/courts/04-0315
https://docs.legis.wisconsin.gov/document/courts/321%20Wis.%202d%20169
https://docs.legis.wisconsin.gov/document/courts/772%20N.W.2d%20744
https://docs.legis.wisconsin.gov/document/courts/08-3102
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/767.127(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20785
https://docs.legis.wisconsin.gov/document/statutes/2009/814.04(1)
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20122
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.805(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.89(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.805(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.89(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.36(2)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.36
https://docs.legis.wisconsin.gov/document/statutes/2009/49.36
https://docs.legis.wisconsin.gov/document/usc/29%20USC%20206
https://docs.legis.wisconsin.gov/document/statutes/2009/767.55(2)(am)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.22(9)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.36
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1j)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1m)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.805(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.89(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/48.57(3m)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2009/48.57(3n)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2009/48.645(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.19(4)(h)1.b.
https://docs.legis.wisconsin.gov/document/statutes/2009/49.19(4)(h)1.b.
https://docs.legis.wisconsin.gov/document/statutes/2009/767.55(3)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/106.09
https://docs.legis.wisconsin.gov/document/statutes/2009/767.55(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.55(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.55(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.805(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.89(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.55(4)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.805(4)

29 Updated 09-10Wis. Stats. Database ACTIONS AFFECTING THE FAMILY 767.56

767.89(3), the court shall order an unemployed teenage parentadhe motion, petition, or order to show cause received notice of

do one or more of the following: the action under this subsection.

1. Register for work at public employment &te estab (c) Notwithstanding pai(b), the court may diredhat all or
lishedunder s106.09 partof the adjustment not takefeft until such time as the court

2. Apply for jobs. directs, if any of the following applies:

3. Participate in a job training program. 1. The payee was seeking an adjustment and the payer estab

lighesthat extraordinary circumstances beyond his ocbatrol

4. Pursue or continue to pursue an accredited course - . ; ) .
instructionleading to the acquisition afhigh school diploma or Preventiulfilliment of the adjusted child or family support obliga

its equivalent if the unemployed teenage parent hasamopleted ) )

arecognizechigh school course of study or its equivalent, except 2. The payer was seekingadjustment and the payee estab
thatthe courimay not order the unemployed teenage parent to pﬁ$h_95that the payer voluntarilgnd unreasonably reduced his or
sueinstruction if the instruction requires the expenditure of funderincome below his or her earning capacity

by the unemployed teenage parent other than normal transporta 3. The payer was seeking an adjustment and the payee estab

tion and personal expenses. lishesthat the adjustment would be unfair to the child.
History: 2005 a. 443s.40, 41, 107, 108, 135 136, 223 2007 a. 20 (d) If in an action under this subsectitire court determines
. . that a partyhas unreasonably failed to provide the information
767.553 Annual adjustments in  support orders. requiredunder sub(1) (c) or to provide the information on a

(1) WHEN ADJUSTMENT MAY BE ORDERED. (a) An order fochild  timely basis, or unreasonably failed or refusesigm a stipulation
or family support under this chapter may provide for an annugk an annual adjustment, the court may award teagugieved
adjustmentin the amount to be paid based on a change in thgty actual costs, includingervice costs, any costs attributable

payer’s income if the amount of child or family support is o time missed from employment, the cost of travel to and from
expressedh the order as a fixed sum and based on the percentaggt, and reasonable attorney fees.

standardestablished by the department unde4%22 (9) No

adjustmenimay be made under this section unless the order P{idn affects a partys right to file at any time a motion, petition, or

videsfor the gdjustment. ) . order to show cause undei76.7.59for revision of a judgment or

" (b) An _adjustmentdunr(]jeli éhlsdsteCUQn rgay rtlr?t ge madfihm%‘%ierwith respect to an amount of child or family support.
anonce in a year anc snal be cetermined on the basis of tne per(b) Nothing in this section fEcts a partys right to move the

centagestandard established by the department undé.22 (9) ., tfor finding of contempt of court éor remedial sanctions

(c) Inthe order the court shall specify what information thgnderch. 785 if the other party unreasonably fails to provide or
partiesmust exchange to determine whether the payecome gjiscloseinformation required under this section or unreasonably
haschanged, and shall specify the manner and timing of the infggjis or refuses to sign a stipulation for an annual adjustment.
mationexchange. History: 1981 c. 201983 a. 271993 a. 4811995 a. 2%.9126 (19)1995 a. 404

(2) FORMFORSTIPULATING. If the court providefor an annual 1997a. 272001 a. 1661, 105 2005 a. 4435.167, 224 Stats. 2005 s. 767.553.
adjustmentthe court shall make available to the parties, includin . .
the state if the state is a real party in interest unde&205 (2) /67-56 Maintenance. ~Upon a judgment of annulment,
(a), a form approved by the court for the parties to use in stipuld{vorce, or legal separation, or in rendering a judgment in an
ing to an adjustment of the amount of child or family support aggtionunder s767.001 (1) (gpr (j), the court magrant an order
to modification of any applicable income-withholding ordghe ~ reguiringmaintenance payments to either party&dmited or
form shall include an ordeto be signed by the court, for approvaindefinitelength of time after considering:
of the stipulation of the parties. (1) The length of the marriage.

(3) INCOMECHANGES. (a) If the payes income changesom (2) Theage and physical and emotional healtlthe parties.
theamount found by the court or stipulated to by the parties for the(3) The division of property made under#57.61
currentchild or family support ordethe parties may implement  (4) Theeducational level of each party at the time of marriage
anadjustment under this section by stipulating, on the form ungg{dat the time the action is commenced.

sub.(2), to the changed income amount and the adjusted child or(5) The earnin ; P
: . g capacity of the party seekingiintenance,
family support amgunt, subject to s@) (0). L including educational background, training, employment skills,
_(b) The stipulation form shall be signed by all parties, inclugyork experience, length of absence from the job mackstodial
ing the state if the state is a real party in interest und€7s205 responsibilitiesfor children andhe time and expense necessary
(2) (a) and filed with the court. If the stipulation is approved, thg) acquire stffcient education or training to enaktlee party to
ordershall be signed by the court and implemented in the safigj appropriate employment.

manneras an order for a revision unde?767.59 An adjustment (6) The feasibility that the party seeking maintenance can

underthis subsection is fefctive as of the date on which the OrdeBecomeself—supporting at a standardliving reasonably compa

is signed by the court. . rableto that enjoyediuring the marriage, and, if so, the length of
(4) IMPLEMENTATION; WHEN EFFECTIVE. (a) Any partyinclud  time necessary to achieve this goal.
ing the state if the state is a real partynterest under §.67.205 (7) The tax consequences to each party

(2) (a), may file a motion, petition, or order to show catme .
implementatiorof an annual adjustment under this sectiamij . (8) Any mutual agreement made by the parties before er dur
of the following applies: ing the marriage, according to the terms of which one party has
1. A party ref ¢ ide the inf fi ired by th made financial or service contributions to the other with the
" dparylr)eluses 0 provide the informatieguired by tN€ - oy hectatiorof reciprocation or other compensation in the future,
courtunder sub(1) (c). _ if the repayment hasot been made, or any mutual agreement
_ 2. The payes income changes, buparty refuses to sign the madeby the parties before or during the marriage concerning any
stipulation for an adjustment in the amount of child or family sugrrangementor the financial support of the parties.

port. , . , (9) Thecontribution by one party to the education, trairsng
(b) If the court determines after a hearing thaddjustment jncreasedearning power of the other

shouldbe made, the court shall enter an order adjustingttie (10) Suchother factors as the court may in each individual
or family support payments by the amount determined by tegtsedetermine to be relevant.

court,subject to sul{1) (b). An adjustment under thisibsection 0. 1971 ¢. 2201973 ¢. 12.37: 1977 . 1051979 ¢. 325.50,92 (4) 1979
may not take d&ct before the date on which the party responding196 Stats. 1979 s. 767.2B005 a. 443.110, Stats. 2005 s. 767.56.

(5) RevVISIONORREMEDIAL SANCTIONS. (@) Nothing in this sec
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While arrearages under a temporary order for alimony and attorney fees and costhe trial courts exclusionof pension payments when considering income avail
thatthe husband is required to pay do not constitute part of eswdifiéSion of the able to a maintenance recipient was correct when the pension had been awarded to
estatethey area chage against the entire estatees@h vTesch,63 Wis. 2d 320217  therecipient as part of the property division and had no value outside of the payments

N.W.2d 647 (1974). madefrom it. Seidlitz v Seidlitz,217 Ws. 2d 82578 N.W2d 638(Ct. App.1998),
An obligation tosupport children is a factor in determining the amount of maint®7-0824 ) ) o )
nancepayments. Besaw Besaw89 Ws. 2d 509279 N.W2d 192(1979). Whena reviewing court finds that a trieburt erroneously exercised its discretion

The trial court abused its discretion by denying a mothehoice to remaiat in awarding maintenance, the case should be remanded for the trial court to properly
hometo care for small children. Hartunghtartung, 102 Ws. 2d 58 306 N.W.2d exerciséts discretion. It was an abuse of discrefiona trial court to assume that
16 (1981). ' ’ ’ o a spouse is legally entitled to maintenance. Kingling, 224 Wis. 2d 235590

The trial court abused its discretion by terminating maintenance withofit squ'W'Zd480(1999)’97_0994

. ; . - Equalincome division is a reasonalsi@arting point in determining maintenance,
ciently addressing the factors under this secticandér Perren.Wander Perreri,05 . o p h b 0
Wis. 2d 219313 N.W2d 813(1982). butthe goal is the standard of living enjoyed during the marriage, not 50% of the total

: . . redivorceearnings. Maintenance may surpass 50% of the csuptedivorce
Compensatiorior a persoiwho supports a spouse while the spouse is in school ciftome but the payee is not entitled to live a richer lifestyle than that enjoyed during
be achieved through both property division and maintenance payments. Lgindb@e marriage. Johnson dohnson225Wis. 2d 513593 N.W2d 827(Ct. App. 1999),
v. Lundbeg, 107 Ws. 2d 1 318 N.W2d 918(1982). 98-2141
Thetrial court maybegin its maintenance evaluation with the proposition that the Maintenances not intended to provide a permanent annu@gnerally limited—
dependent partner may be entitled to 50% of the total earnings of both parties. Befm maintenanc@rovides funds for training intended to enable the recipient to be
v. Bahr 107 Ws. 2d 72318 N.W2d 391(1982). self-supportindy the end of thenaintenance period, and may also be used to limit
Thetrial court may not consider marital misconduct as a reldsatar in granting  theresponsibility of the payer tocertain time and to avoid future litigation. Absent
maintenanc@ayments.Dixon v. Dixon, 107 Wis. 2d 492319 N.W2d 846(1982).  asubstantial change of circumstances, the parties may rightfully expect no change.
It was improper to discontinue maintenance payments to a former wife solely uEJSW,'aW_Of change of circumstances should not require a paying spouse to finance
theground of her cohabitation with another maan Gorder wan Gorderl10 Ws. nwisefinancial decisions of the recipient. MurrayMurray, 231 Wis. 2d 71604
2d 188 327 N.W2d 674(1983). N\L/JVn%(é?slzb(C(;)A&pe (31(?3?%)9?_;}]3@90% party to the dtheductions is not limited
Threeformulas were approved for calculating maintenance or property division rsub. (9), tbution by . ¢ uctions | imi
awardsin cases in which one spouse has contributettiécothets pursuit of an ?9 dcort]ﬁ”bt”tt'ors th;itt)ar?se on% d”””gll the mzégggl\?v?riogé 2;36\/\1%'%%'{538
advancediegree. Haugan taugan117 Ws. 2d 200343 N.W2d 796(1984). sidertne tota contributions.  Meyer Meyeq S-
. 5 . : ; N.W.2d 382 99-0178
An alcoholic spouse’refusal of treatment is relevant to the trial cewdétermina

tion regarding a requesé for permanent maintenance. DelLaMalet sMatter151 halxti\rI\vglsivg%t fsrg?)r;gttehﬁ\}g:’, ‘;g?rr;t&%ogfﬂzr“%dgr;%%_ (lé)))/ %‘g?i’;ﬁ:ﬁf'ﬁ‘s
W'S-.? 576.445. .N'WZ 676(Ct. App. 1989?' . . - . incomesthe court in gect implemented what the parties had already agreed to in
Military disability payments may be considered in assessing abilitgy mainte practice. Schmitt v Schmitt, 2001 WIApp 78,242 Ws. 2d 565624 N.W2d 14

nance. Webeg v. Webep, 158 Wis. 2d 540463 N.W2d 382(Ct. App. 1990). 00-0695
Thetrial courts use of a computer program to analyze financial evidence was notwhena pension is divided by qualified domestic relations ordand no value is
error. Bisone vBisone,165 Ws. 2d 114, 477 N.W2d 59(Ct. App. 1991). assignedo either spousg'interest to be fsfet by otheproperty awarded in the prop

An award may be based on a percentage of the’pageome in “unusual circum erty division, a court is not prohibited by double—counting rules from considering
stances.”Unpredictable future income warrants a percentage award. Hefgfty  pensiondistributions when determining maintenanceetiétfaedt. Wettstaedt, 2001
172Wis. 2d 124493 N.W2d 33(1992). WI App 94,242 Ws. 2d 709625 N.W2d 90Q 00-3061

Maintenancedurthers two objectives: 1) to support the recipient spouse in accord A courts authority to order maintenance includes authority to impose obligations
ancewith the needs and earning capacities of the pasies?) to ensure a fair and onthe payee to ensure compliangiéh the payment order if those obligations are rea
equitablefinancial agreement between the parties. In the interest of fairness-maignablynecessary to f&ct compliance with the payment ordeFinley v Finley,
nancemay exceed the recipiestoudget. Hefty vHefty, 172 Ws. 2d 124493  2002WI App 144,256 Ws. 2d 508648 N.W2d 536 01-1705 .
N.W.2d 33 (1992). ~ Sections767.25 (6) and 767.261 [noss. 767.51 (6) and 767.531] regarding a

Maintenancés measured by the parties’ lifestyle immediately before the divordied amount of interest on child support do not limit the trial cewrtithority to con
andthat they could anticipate enjoying if they were to stay married. The awerd sider imposing interest on unpaishaintenance. A trial court has discretionary

takeinto account incomncreases the parties could reasonably anticipate. Hefty@uthorityunder s. 767.01 (1) to impose interest on maintenance arrearages. If the
Hefty, 172 Ws. 2d 124493 N.W2d 33(1992). courtdecides to impose interest, it is under the trial couiicretion to determine

A maintenance award must accofantthe recipiens earning capacity and ability j\rl“\?/\?zmc?;gé %)3|_n11poolsoe. Cashin@ashin, 2004 Wi App 9273 Ws. 2d 754681
ﬁg bjrsezlgesgpgggr}g ggﬁ}’ﬁig?ggﬁgblfogougt‘i%tndlgcgg ?(;arg?ir%;iﬁl;%grndf%; t _The generatule is that maintenance decisions are based on the parties’ financial
Iiv?n of the cr))ther who chooses a decre?ase in production. ForeBtmesterl74 circumstancest the time the determination is made. A financial benefit flowing from
Wisgzd 78 497 N.W2d 78(Ct. App. 1993) P ’ one spouss’cohabitation with a 3rd party at the time of divorce is an appropriate con
se S . pp. A . . siderationin settingmaintenance. Wb6dard v\Woodard, 2005 WI App 6281 Ws.
Consideratiorof one spouse’solicitation to have the other murdered in denyingq 217 696 N.W2d 221 03-3356
maintenancelid not violate the statutory scheme awak not an improper consider A factual finding that one spouseohabitation relationship with a 3rd party was
ation of “maritalmisconduct.” Brabec vBrabec181 Wis. 2d 270510 N.W2d 762 jikely to end in the near future, supported by evidence in the record, might be an
(1993). appropriatebasis for disregarding the financial benefit from the relationship if the
A maintenance award based on equalizatianaafme is not “self-evidently fdir  expected duratiowasso short that the benefit to the cohabiting spouse would be
anddoes not meet the statutory objectives of support and fairness. OBIson, insignificant. A court's speculation that because a relationship was new and non—
186 Wis. 2d 287520 N.W2d 284(Ct. App. 1994). maritaland could terminate at atiyne and that the boyfriend had no legal obligation
An otherwise short-term marriage should not be considetedg—term marriage of support was insfitient to support a finding that the relationship was likely to end
becauséghere are children. Luciani Montemurro-Lucianil91 Ws. 2d 67 528 in the near future. Wbdard v Woodard,2005 WI App 65281 Wis. 2d 217696
N.W.2d 477 (Ct. App. 1995). N.W.2d 221, 03-3356 o ) o N
Onespouses contribution of child-rearing services and family support while the, Theabsence of a formal finding of a substantial change in circumstancefé-is suf
otherspouse completed an education program was rfatisof grounds for award ~ cientto establish an erroneous exercise of discretion. Hackiercker 2005 W1 App
ing compensatory maintenanceuciani v Montemurro—Luciani191 Ws. 2d 67 ~ 211,287 Ws. 2d 180704 N.W2d 371 05-0223 ) ) o
528N.W.2d 477(Ct. App. 1995). Alcoholismis not equated with the kind of career choice on which the opinion in
Leavingmaintenance open due to potential future health problems of one Spoﬁ)géestenums, butis a disease that can limit or destroy an individeathing capac

without expert testimony was propéaut failure to limit the order accordingly was Y- An alcoholic spouse'refusal to obtain recommended treatment beeg relevant
improper. Grace v Grace,195 Ws. 2d 153536 N.W2d 109(Ct. App. 1995), factorin a maintenance decision, but unsuccessful treatment is not the same-as refus

94-2653 ing treatment. Even if the court determines that a history of failed treatment is a rele

. . . ' . . antfactor, the courts award must still reflect a proper concern for both objectives

Post-divorcencreases in a pension fund valued in a divorce should be treatecgaﬁqaimenance __fairness and maintenance. Hackéaaker 2005 WI App 21

anincome stream availabfer maintenance. Olski WIski, 197 Ws. 2d 237540 287Wis. 2d 180704 N.W2d 371 05-0223 ! !

N.w.2d 412(1995)9_3_3332 . . . . .. The court did not err in awarding maintenance out of the proceeds of a covenant
A court may consider earning capacity rather than actual earnings in determiniggto compete that arose from the sale of shares determined to be a gift, and not sub

child support and maintenance if it finds a spaai#) choice voluntary anghrea  jectto property division under s. 767.61 (2). The paymemet= in exchange for a

sonable. Sellers v Sellers,201 Ws. 2d 578 549 N.W2d 481(Ct. App. 1996), serviceto be performed; refraining from doing business in a way that would be harm

95-2730 ful to the purchasersGrumbeck vGrumbeck, 2006 WI App 21296 Wis. 2d 61,
Whenparties have been married to each other more than once, a trial court can T&%N.W. 2d 778§ 05-2512
atthe total years of marriage when determining maintenance. Theotidlis not In setting maintenance, the trial court should have included in the calculation,

boundby the terms of maintenance in the first divorce and may look to current condicomefrom the investments which a spouse has a substantial ownership interest.
tionsin setting maintenancé&Molski v. Wolski, 210 Wss. 2d 183565 N.W2d 196(Ct. ~ Thatthe entities are not producing income at the time of the divorce does not mean
App. 1997),96-0136 theyshould not be considered. right v. Wright, 2008 WI App 21307 Wis. 2d 156
A stipulation incorporated into a divorce judgment is in the nature of a contra¢47 N.W.2d 690 06-2111
Thata stipulation appears imprudent is not grouisdsonstruction of an unambigu Partieswith marital property agreements are not exempt from maintenance
ousagreement. Rosplock Rosplock, 217 Ws. 2d 22577 N.W2d 32(Ct. App.  awards. Unless the agreement contains a waiver of maintenance rights as described
1998),96-3522 in sub. (8), a court may conclude that a maintenance award is appropriate. Steinmann
Thepurpose of maintenance is east in part, to put the recipient in a solid finan v. Steinmann, 2008 WI 4309 Ws. 2d 29749 N.W2d 145 05-1588
cial position thatallows the recipient to become self-supporting by the end of the Sub.(6) contemplates maintenance being awarded to help a former spouse main
maintenance period. That thecipientbecomes employed and makes productiveain an opulent standard of livimgasonably comparable to that enjoyed during the
investmentf property division proceeds and maintenance payments is not a sotarriage. There is nothing requiring that such spouses first have contributed to the
stantialchange in circumstances but an expected re$uttceiving maintenance. householdr child rearing to a certain degree. Nor does the statute condition a court’
Rosplockv. Rosplock217 Wis. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522 ordermaintaining that standard 6¥ing upon it being the result of both incomes
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Whenongtparty receglgngs\;lsiriaiBSefv\i}s fggﬂz stah%lésﬁ 3{1 ggrggga(t)% p{gré%@ein directingthe manner of payment, the court shall order that the fee
mannv. Steinmann, s. . - : ; : ;
“Fairness”has a special meaning under the law of maintenaAceeasonable bewithheld Trom income and sent to the deDa}rtment or its desig
maintenanceward is not measured by the average annual earnings over the durdié€,as provided under 67.75 Fees under this paragraph shall

of a long marriage but by the lifestyle that the parties enjoyed in the years immediatj@/deposited in the appropriation accountler s20.437 (2) (ja)
beforethe divorce and could anticipate enjoying if they werstay married. When f : :
arecipient spouse can reasonably rethet lifestyle level by his or her ownfefts At the time of orderlng payment of the fee, the co_urt shall notn‘y
following the expiration of limited—term maintenance, putting a time cap on the pagachparty ordered to make payments of the requirement to pay
“?e”todf maintenance may b'?t apprOPrlaﬁHe paymggégwéxﬂteg%gi% Ie ot to beandthe amount of, the fee. If the fee under this paragraph is not
Y e g eppnier yHeppner PP * % paidwhen due, the department or its designee may not deduct the
Despitethe trial courts recognition of the stay-at-homéfe’s expectations of fee from any maintenance, chitat family support, or arrearage

whather Iifestyle would have been after her husband retired, the trialotditerated payment but may move the court for a remed|al sanctlon under
thoseexpectations because it seemedgsume that it should cutf @haintenance !

oncethe husband retired, as retirement would clihisfsources of income. Bynd ch.785.

ing maintenance, the trial court ignored the applicable principles of fairness and erro (b) 1m. The department orits designee may collect any unpaid
neouslyexercised its discretion. If the former wife was to be able to enjoy the i '

shewould have enjoyed if thearties had not divorced, she was entitled to r’nainte‘t%esUnder $814.61 (12) (b)1997 stats., that are shown on the
nanceeven though her former husband retired. Hepprideppner2009 Wi App  department’s automatedpayment and collection system on

90,319 Wis. 2d 237768 N.W2d 261 08-2020 i i
Income received from the exercise of stock options that waeilekercised after Decembei1, 1998, and shall deposit all fees collected under this

the divorce should be included in the income piatien into consideration for the Subdivisionin the appropriation account unde6.437 (2) (ja)
gggn’l‘e\r)\gfd n;aggtggaggzeb Heppnerkeppner2009 WI App 90319 Ws. 2d 237 The departmenbr its designee may collect unpaid fees under this
A maintenance award in a marriage of medium duration that extteeldagth of SUdeVISIOnthrOUQh. Incom.e WItthldlng. underm7'75 (2m.) .If
the marriage iswithin the trial cours discretion. When deciding whether to limit the department or its designee determines that income withhold
maintenance, and for how long, the trial court must consider:” 1) the ability of tireg is inapplicable, indéctive, or insufcient for the collectiorof
recipientto become self-supporting by the end of the term at a standard of living r ; ; Wi ;i
sonably comparable to that enjoyed before divorce; 2) the ability of the payor to c y_unpald fees under this subdivision, _thepartment or its
tinue support for an indefinite time; and 3) the néathe court to continue its juris  d€SIgneemay move the court fc_)r a remedial sanction under ch.
dlct|o7r;i go“ﬁ;én&mggtelg%gce Ladwighadwig,2010 Wi App 78, __W.2d 785, The department or its designeay contract with or employ
— ' 4 . acollection agency or other person foe collection of any unpaid
The federal tax consequences of divorce. MeldmganR57 MLR 229. P derthi bdivisi d twithstanding26.93Q
No-faultdivorce: Bx consequences of support, maintenance and prcyesity eesun er IS subdivision and, notwiinstan .Ing ' K m.ay
ment. Case, 1977 WBB1L contractwith or employ an attorney to appear in any action in state
See also notes to s. 767.59 for decisions regarding postjudgment modifications. federal court to enforce the payment obligation. The depart
. ) . mentor its designee may not deduct the amount of unpaid fees
767.57 Maintenance, child support, and family sup - from any maintenance, child or family suppant,arrearage pay

port payments; fees. (1) PAYMENT TO DEPARTMENT. (a) All  ment.

ordersor judgments providing for temporary or permanent main  2m_ A clerk of court may collect any unpaid fees under s.
tenance child support, ofamily support payments shall directg14.61(12) (b) 1997 stats., that are owed to the clerk of court, or
thatthe payments be madethe department or its designee for they his or her predecessand that were not shown on the depart
useof the person for whorthe payments have been awarded. fhent'sautomated paymerind collection system on December
party obtaining an ordefor temporary maintenance, child sup31 1998, through income withholding undei767.75 (2m) If
port, or family support payments shall promptly file the ordethe clerk of court determines that income withholding is inappli
togetherwith all pleadings in the action, with the clerk of courtcaple, inefiective, orinsuficient for the collection of any unpaid

(b) Upon request, after the filing of an ordefjuatgment or the feesunder this subdivision, the clerk of court may move the court
receiptof an interim disbursement orgéhne clerk of court shall for a remedial sanction under &85.
advise the county child support agency und&9s53 (5)of the (¢) The department dts designee shall collect an annual fee
termsof the order or judgment within 2 business days after the fif $25 fromevery individual receiving child support or family
ing or receipt. The county child support agency shall, within thg;pportpayments. In applicable cases, the fee shall cowittly
time required by federal laventer the terms of thwrder or judg gl requirements unde2 USC 6546) (B). The department @s
mentinto the statewide support data system, as required byygsigneemay deduct the fee from maintenance, child or family
59.53(5) (b) support,or arrearage payments:ees collected under this para

(c) Exceptas provided in sub{1m), the department or its graphshall be deposited in the appropriatiaccount under s.
designeeshall disburse, and take receipts the money received 20.437(2) (ja).
underthe judgment or order in the manner required by federal reg (1h) NonPAYMENT; ENFORCEMENT. If maintenance, child sup
ulations,unlessthe department or its designee is unable to dlﬁort, or family support payments are not paid to the departarent
bursethe moneys because the moneys were patthegk or other its designee at the time provided in the judgment or pttier
draft drawn upon an account containing irf@ignt funds. All - countychild support agency unders9.53 (5)or a circuit court
moneysreceived or disbursed undis section shall be enteredcommissioner of the county shédke proceedings to secure the
in a record kept by the department odi¢signee. The record shallpaymentof the sum, including enforcement by contempt proceed
beopen to inspection by the parties to the action, their attorneygys under ch785 or by other meansCopies of any order issued
andthe circuit court commissioner to compel the payment shall be mailedtie attorneyif any, who

(d) The department or its designee shd#rfo every individ representegach party when the maintenance, child support,
ual to whom child support or family support payments@diee  family support payments were awarded. If any feesfafen$ in
bursedunder this section the option to receive a paper statemany of the proceedings, including tbempensationf the circuit
of account that will be sent to the individual whenever moneydsurtcommissioner at the rate of $50 per day unless the cemmis
receivedon behalf of odisbursed to the individual under this-secsioneris on a salaried basis, is not collected from the persen pro
tion. The department or its designee may notgehan individual ceededagainst, the fees shall be paidt of the county treasury
afee for providing the statements of account. uponthe order of theresiding judge and the certificate of the

(1e) RECEIVING AND DISBURSINGFEES. (a) For receiving and department.
disbursingmaintenance, child support, or family support-pay (1m) OverrPAYMENT. Notwithstanding ss767.511 (6) and
ments,including payments in arrears, and for maintaining th&7.531 if the department or its designee receives support or
recordsrequired under sulfl) (c), the department or its designeamaintenancenoney that exceedse amount due in the month in
shall collect an annual fee of $65 froaparty ordered to make whichit is received and the departmeniterdesignee determines
payments.The court shalbrder each party ordered to make-paythat the excess amount is for support or maintenance due in a
ments to pay the fee in each yeandtrich payments are ordered succeedingnonth, the department or its designee may hold the
or in which an arrearage any of those payments is owed. Iramountof overpayment that does not exceed the amount due in
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the next month for disbursement in the next montany of the (4) PROCEDUREFOR CERTAIN CHILD RECIPIENTS. If an order or

following applies: judgmentproviding for the support of one or more children not
(a) The payee or the payer requests that the overpayment@geiving aid under s48.57 (3m)or (3n), 48.645 or 49.19
held until the month when it is due. includessupport for a minor who is the beneficiary of aid under

(b) The court has ordered that overpayments of chiftport, S-48-57 (3m)or(3n),48.645 0r49.19 any support payment made
family support, or maintenance that do not exceed the amount/Bflerthe order or judgment is assigned to the state undérsr
supportor maintenance due in the next momthy be held for dis  (3M) (b) 2. or (3n) (b) 2, 48.645 (3) 0r49.19 (4) (h) 1. bin the
bursemenin the next month. amountthatis the proportionate share of the minor receiving aid

(c) The party entitled to theupport or maintenance money 0tunders.48.57 (3m)or (3n), 48.645 or49.19 except as otherwise

aminor child of theparty has applied for or is receiving aid unde?rde"edby the court on the motion of a party

s.48.6450r public assistance under @®.and there is an assign (5) TRUSTEEOR RECEIVERMAY BE APPOINTED. The courtmay

mentto the state under 48.645 (3)or49.19 (4) (h) 1. bof the a@ppointa receiver or trustee, as necessaryreceive any pay

party’sright to the support or maintenance maney ments ordered under thishapter to invest and pay over the
(cm) A kinship care relative or a long—term kinship care-reldcome for the maintenance of the spouse or the support and

; ; ; : ; tionof any of the childrenlescribed in st67.511 (4), or to
tive of the child who is entitled to the support money has appli€dUc® y Ol ) .
for or is receiving kinship care payments or long—term kinshigyover the principal sum in tremount and at the times that the

carepayments for that child and there is an assignment to the skertdirects. The court may require the receiverastee to post

unders.48.57 (3m) (bR. or (3n) (b) 2.of the childs right to the ond,with or without sureties, in the amount ttfad court directs.
. ’ ’ History: 1971 c. 41s.12; Sup.Ct. Ordey67 Wis. 2d 585775 (1975)1975 c. 82

supportmoney ) _ ) 200, 1975 c. 40%.4; 1977 c. 10%.59; 1977 c. 271418 447, 1979 c. 3Xs.50, 92
(d) The department or its designee determines that the oW} 1979 c. 25%.17, Stats. 1979 s. 767.28981 c. 265.2202 (20) (m)1983 a. 27

- P 3021985 a. 29176, 1991 a. 391993 a. 4811995 a. 23s.7104tm 9126 (19)9130
paymentshould be held until the month when it is due. (4); 1995 a.77, 279, 289, 404 1997 a. 2735, 105, 191, 252 1999 a. 92001 a. 16

(2) PROCEDUREIF RECIPIENTON PUBLIC ASSISTANCE. If @ party 59, 61, 105 2005 a. 25387, 2005 a. 443s.127 to 132, 144, 225 Stats. 2005 s.
entitied to maintenancer support, or both, is receiving publiC76Z.;5)ZJ;bZIiOCO\Z/;'fangga§é§r?g?i:'ei?ﬁlse% to collect unpaid alimony and support money
aSS|Stancemd,er ch49, the party may assign the paﬂyight to that had accumulated prior to théeetive date of amssignment under sub. (2) and
supportor maintenance to the county department.und%-glfi prior to the assignds receipt of public assistance. Schiav&ehiavo,71 Ws. 2d
46.22 or 46.23granting the assistance. The assignment shall 58 237 N.w2d 702(1976).

i i Thedefenseof laches is not available in an action or proceeding brought to secure
approveoby or_der of the court grantmg the m_alntena_nceupr . _enforcemenof a child support order in a divorce action. Paters&aterson/3 Ws.
port. The assignmenhay not be terminated if there is a delinyg 150 242 N.w2d 907(1976).

quencyin the amount to be paid to the assignee of maintenance
andsupport previously ordered without the written consetiti®f 767.58 Notice of change of employer, address, and
assigneer upon notice to the assignee and a hearigen an  apjility to pay; other information. (1) SUPPORTOR MAINTE -
assignmenbf maintenance or suppoat, both, has been approvedyance orber; NOTICE REQUIREMENTS. Each ordefor child sup
by the orderthe assignee shall be deemed a real party in intergstt, family support, or maintenance payments shall include an
within s.803.01solely for the purpose of securing payment b qer that the payer and payee notify the county child support
unpaidmaintenance or support ordered to be paid, by participghencyunder s59.53(5) of any change of address within 10 busi
ing in proceeding$o secure the payment of unpaid amounts.- Nor‘iessdays of such change. Each order for child supfemijly
withstandingassignment under this subsectiand without fur  gpport,or maintenance payments shall also include an order that
ther order of the court, the department or its designee, Up@{apayer notify the county child support agency undsps3 (5)
receiving notice that a party or a minor child of the parties igndthe payee, within 10 business days, of any change of employer
receivingaid under s48.6450r public assistance under d.or 54 4f any substantial change in the amauirhis or her income,
thata kinship care relative or long-term kinship care relaive i, dingreceipt of bonus compensatiorfeafing hisor her abi
the minor child is receiving kinship capayments or long—term i, t4 nay child support, family support, or maintenance. The
kinship care payments for the minor child, shall forward alFsupygershall also include a statément that notification of suty
port aSS|gr;]ed under 88.57 (3m)h(b) 2or(3n) (sz 2,48.645 (3)  gtantialchange in the amount of the pagencome will notesult
43%9(4)§ ) 160542512‘%9)?;9‘51&55?”%6 un e4r525571g’m) in a change of therder unless a revision of the order under s.
(b) 2.0r (3n) (b) 2, 48. (3)49.19 (4) (h) 1.0r49.45 (19) 767.590r an annual adjustment of the child or family support
(3) PROCEDUREIF RECIPIENTINSTITUTIONALIZED OR CONFINED.  amountunder s767.553is sought. An ordeasnder this subsection
(a) If maintenance or support, or both, are ordered to be paiditognforceable under ci8s.
the benefit of any individual who is committed bgurt order to
aninstitution,who is in confinement, or whose legal custody i%
vested by court order undeh. 48 or 938in an agencydepart
ment,relative, or other entifyhe court may order that the mainte
nanceor support be paid to the relative, agenagtitution,wel-
fare department, or other entity having legal or actual custody

theindividual,and that it be used for the persocare and mainte child support agency under39.53 (5)of any change in the infor

nance,wnhou.t the appomtment OT a guardian in this state.. mation provided under this subsection within 10 business days
(b) If a child who is the beneficiary of support under a 1ud%

. . X X fterthe change.
mentor order is placed by court order in a residential care cent€lisiory: 1977 ¢. 1051979 c. 32.50; Stats. 1979 s. 767.268989 a. 2121995
for children and youth, juvenile correctional institution, or statg279 1997 a. 27191; 2001 a. 162005 a. 443s.113 226; Stats. 2005 s. 767.58.
mental institution, the right of the child to support during the NOTE: 2005 Wis. Act 443contains explanatory notes.
periodof the childs confinement, including any right to unpaid
supportaccruing during that period, is assigned to the sttee  767.59 Revision of support and maintenance orders.
judgmentor order providing for the support of a child who i€1) DeriniTION. In thissection, “support or maintenance order”
placedin a residential care center for children and youtrenile meansa judgment or order providing for chistipport under this
correctionalinstitution, or state mental institution includes supchapteror s. 48.355 (2) (b) 4.48.357 (5m) (a)48.363 (2)
portfor one or more othathildren, the support that is assigned t838.183(4), 938.355 (2) (b) 4938.357 (5m) (§)938.363 (2)or
the state shall be the proportionate share of the child plateel 948.22(7), for maintenance payments under&r.56 for family
centeror institution, excepas otherwise ordered by the court osupportpayments under this chapter for the appointment of
circuit court commissioner on the motion of a party trusteesor receivers under 67.57 (5)

(2) INFORMATION FORCHILD SUPPORTAGENCY. When an order
entered under sufl), each party shall provide to the county
child support agency unders9.53 (5)his or her social security
number, residential and mailingaddresses, telephone number
%?erator‘slicense number anthe name, address and telephone
numberof his or her employerA party shall advise theounty
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(1c) CourTAuTHORITY. (a) On the petitionmotion, or order (1k) MAINTENANCE: CHANGE IN COSTOFLIVING. In an action
to show cause of eithaf the parties, the department, a countynderthis section to revise maintenance payments, a substantial
departmentinder s46.21546.22 or46.23 or a county child sup changein the cost of living for either party or as measured by the
port agency under £9.53 (5)if an assignment has been madéederalbureau of labor statistics may bef&iént to support a
unders.48.57 (3m) (b) 2or(3n) (b) 2,48.645 (3)49.19 (4) (h) revisionof the amount of maintenance, except that a change in an
or49.45 (19)or if either party or their minor children receive aicbbligor’s cost of living is not by itself sfi€ient if payments are
unders.48.57 (3m)or (3n) or48.6450r ch.49, a court mayexcept expresses a percentage of income.
asprovided in par(b), do any of the following: (1m) PayMENT REVISIONS PROSPECTIVE. In an action under

1. Revise and alter a support or maintenance order as to 408.(1c) to revise a judgment or order with respiecehild sup
amountand payment of maintenance or child support and thert, maintenance payments, or family support paymehts,
appropriationand paymenof the principal and income of prop court may not revise the amount of child support, maintenance

erty held in trust. payments,or family support payments due, or an amount of
2. Make any judgment or order on any matter that the coantrearages child support, maintenance paymentstamily sup
might have made in the original action. port payments that has accrued, prior to the date that notice of the

(b) A court may not revise or modify a judgment or order th&gtionis given to the respondent, except to correct previous errors
waivesmaintenance payments for eithgarty or a judgment or in calculations.
orderwith respect to final division of property (1r) CREDIT TO PAYER FOR CERTAIN PAYMENTS. In an action

(1f) SUPPORT: SUBSTANTIAL CHANGE IN CIRCUMSTANCES. (a) undersub.(1c)to revise a judgment or order with respect to child
Exceptas provided irpar (d), a revision under this section of asupportor family support, the court may grant credit to the payer
judgmentor order as to the amount of child or family support maggainstsupport due prior to the date on which the petition, motion,
be made only upon a finding of a substantial change in circuror order to show cause is served for payments made by the payer

stances. otherthan payments made as provided ifi6.570r 767.73 in
(b) In an action under this section to revise a judgment or ordély of the following circumstances:
with respect to the amount of child support, ahthe following (b) The payer shows by documentary evidence that the pay

constitutesa rebuttable presumption of a substantial change-in ainentswere made directly to the payee by check or money order
cumstancessuficient to justify a revision of the judgmewr andshowsby a preponderance of the evidence that the payments
order: wereintended for support and not intended agftato or on behalf
1. Commencement of receipt of aid to families wdttgpen  of the child, or as some other voluntary expenditure, or for the pay
dentchildren under $49.190r participation in Viéconsin works mentof some other obligation to the payee.
under ss49.141to0 49.161by either parent since tleatry of the (c) The payer proves by clear and convincing evidence, with
last child support orderincluding a revision of a childupport  evidenceof a written agreement, that the payee expressly agreed
orderunder this section. to accept the payments in lieu of child or family support paid as
2. Unless the amount of child support is expressed in the jugigovidedin s.767.570r 767.75 not including gifts or contribu
mentor order as a percentage of parental income, the expiratitns for entertainment.
of 33 months after thdate of the entry of the last child support (d) The payer proves by documentary evidence that, for a
order,including a revision of a child support ordevder this sec  period during which unpaid support accrued, the child received

tion. benefitsunder42 USC 402d) based on the paysrentitlement
3. Failure of the payer to furnish a timely disclosure undert federaldisability insurance benefits undé USC 4010433
767.54 Any credit granted under this paragragitall be limited to the

4. A difference between the amount of child support order@gountof unpaid support that accrued during the period for which
by the court to be paid by the payer and the amount that the pdherbenefits unde42 USC 402d) were paid.
would have been required to pagised on the percentage standard (e) The payer proves by a preponderance of the evidbate
establishedby the department under49.22(9) if the court did  the child lived with the payemwith the agreement of the payee, for
notuse the percentage standardietermining the child support more than 60 days beyond a court-ordered period of physical
paymentsand did not provide the information required under glacement. Credit maynot be granted under this paragraph if,
46.10(14) (d) 49.345 (14) (d)301.12 (14) (d)or767.51L (1n}  with respect to the time that the child lived with the payer beyond
whichever is appropriate. the court—ordered period gfhysical placement, the payee sought
(c) In an action under this section to revigadgment or order to enforce the physical placement order through civdrominal
with respect to an amount of child support, afiyhe following processor if the payee shows that the childelocation to the
may constitute a substantial changeotumstances sfifientto  payer’shome was not mutually agreed to by both parents.
justify revision of the judgment or order: (f) Thepayer proves by a preponderance of the evidence that
1. Unless the amount of child support is expressed in the judge payer and payee resumed living together with the child and
mentor order as a percentage of parental income, a change intt, during the period for which aredit is sought, the payer
payer'sincome, evidenced by information received undé®<22  directly supported the family by paying amountdesist equal to
(2m) by the department or the county ctslabport agency under the amount of unpaid court—ordered support that accrued during
s.59.53(5) or by other information, from the payerincome thatperiod.
determinedby the court in its most recent judgment or order for (2) PERCENTAGESTANDARD REQUIRED;EXCEPTIONS. (8) Except

child support, including a revision of a child support order undg, provided in par(b) or (c), if the court revises a judgment or

this section. _ ) order with respect to child support paymeritsshall do so by
2. A change in the needs of the child. using the percentagstandard established by the department
3. A change in the paysrearning capacity unders.49.22 (9)

4. Any other factor that the court determines is relevant.  (b) Upon request by a partyrie court may modify the amount
(d) In an action under this section to revise a judgment or ordérrevised childsupport payments determined under. feif,
with respect to child or family support, the court is not required &ter consideringthe factors listed in §67.51 (1m), the court
makea finding of a substantishange in circumstances to changénds, by the greater weight of the credible evidence, that the use
to a fixed sum the manner in which the amount of child or familyf the percentage standard is unfair to the child or to any of the par
supportis expressed in the judgment or order ties.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/46.215
https://docs.legis.wisconsin.gov/document/statutes/2009/46.22
https://docs.legis.wisconsin.gov/document/statutes/2009/46.23
https://docs.legis.wisconsin.gov/document/statutes/2009/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/48.57(3m)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2009/48.57(3n)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/2009/48.645(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.19(4)(h)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.45(19)
https://docs.legis.wisconsin.gov/document/statutes/2009/48.57(3m)
https://docs.legis.wisconsin.gov/document/statutes/2009/48.57(3n)
https://docs.legis.wisconsin.gov/document/statutes/2009/48.645
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%2049
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59(1c)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59(1f)(d)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.19
https://docs.legis.wisconsin.gov/document/statutes/2009/49.141
https://docs.legis.wisconsin.gov/document/statutes/2009/49.161
https://docs.legis.wisconsin.gov/document/statutes/2009/767.54
https://docs.legis.wisconsin.gov/document/statutes/2009/49.22(9)
https://docs.legis.wisconsin.gov/document/statutes/2009/46.10(14)(d)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.345(14)(d)
https://docs.legis.wisconsin.gov/document/statutes/2009/301.12(14)(d)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1n)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.22(2m)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.22(2m)
https://docs.legis.wisconsin.gov/document/statutes/2009/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59(1c)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59(1c)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57
https://docs.legis.wisconsin.gov/document/statutes/2009/767.75
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57
https://docs.legis.wisconsin.gov/document/statutes/2009/767.75
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20402
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20401
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20433
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20402
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2009/49.22(9)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511(1m)

767.59 ACTIONS AFFECTING THE FAMILY Updated 09-10Wis. Stats. Database 34

(c) If the court revises a judgment or order providing for chiltie wife remarried. Rintelman. \Rintelman,118 Ws. 2d 587 348 N.W2d 498
supportthat was entered under48.355 (2) (b) 4.48.357 (5m) (1984). o . L I .
(a), 48.363 (2)938.183 (4)938.355 (2) (b) 4938.357 (5m) (a) A court may revise a judgment incorporatangtipulation regarding limited main

, 48. . : . . te

. X \ nance if the petition to revise is filed before expiration of a maintenance obligation.
0r938.363 (2)the court shall determine child support in the marrobesv. Fobes124 Ws. 2d 72368 N.W2d 643(1985).
nerprovided in s49.345 (14)r301.12 (14)whichever isapplk A petition for revision filed?0 days after receipt of the final scheduled maintenance
cable paymentwasproperly dismissed as untimely.ippstreu v Lippstreu,125 Ws. 2d
: . 415,373 N.W2d 53(Ct. App. 1985).
(2S) STIPULATION FORREVISIONOF SUPPORT. In an action _U_nder A state family court may modify the paying sposseipport obligation following
sub.(1c), the court may not approve a stipulation formssion  hisor her dischare in bankruptcy Eckert v Eckert, 144 Ws. 2d 770424 N.w2d
of ajudgment or order with respect to an amount of child suppdp® (Ct. App. 1988).

; ; ; ; Ordersassigning health care responsibility pursuant to s. 767.25 (4m) are subject
or famlly support unless the stlpulatlon prowdes payment of to revision under s. 767.32. KuchenbeckeBehultz,151 Wis. 2d 868447 N.w2d

anamount of child support or family support that is determined #3 (ct. app. 1989).
the manner required under46.10 (14)49.345 (14)301.12(14), It is within a trial cours discretion to apply the percentage standards to a child sup

767.511767.805 (4)or 767.89 whichever is appropriate. portrevision. If applied to a remarried parent, gross income must be computed as if
.. . theremarried parent is still single. The trial court retains discretion to adjust the per
(2w) WHEN REVISION EFFECTIVE. A revision of a judgment or centagecalculation based on the circumstances. Abitbitz, 155 Ws. 2d 161455

order with respect to childsupport, family support, or mainte N.w.2d609(1990).
nancepayments has thefe€t of modifying the original judgment A remarriage, though unlawful inig¢onsin and dissolved through annulment, is

; ; icientto terminate maintenance under sub. (Bhe requirement that mainte
or order with respect to the payments to the extent of the reVISﬁgﬁcebe terminated following remarriage is unconditionghlk v. Falk,158 Ws.

from the date on which the order revising the paymereffiés- 24134 462 N.w2d 547(Ct. App. 1990).

tive. The child support, family support, or maintenance payments divorce stipulation waiving or setting a ceiling on child support and preventing
modified by the order for revision shall cease to accrue uthger modificationis against public policy and will not be enforced. Ondras@nneson,
original judgment oorder from the date on which the order revist>8is: 2d 690462 N-W2d 915(Ct. App. 1990). o o

. h ments is fefctive A party is estopped from seeking a maintenance revision if the parties stipulated
ing the payi . to permanent nonmodifiable maintenance that was patasimprehensive settle

(3) REMARRIAGE; VACATING MAINTENANCE ORDER. After a final mentof all property and maintenance issues that was approved by the court and was

; i ; fair and not illegal or against public policy at the time and relief is being sought on
JUdgmentrEqumng maintenance payments baen rendered and the grounds that the court did not have power to enter the order the parties had agreed

the payee has remarried, the cosHall, on application of the to. Nichols v Nichols, 162 Ws. 2d 96469 N.W2d 619(1991).
payer with notice to the payee and upproof of remarriage, A divorce judgment provision waiving maintenance takes precedence over other

vacatethe order requiring the payments. provisionsarguably reserving or awardingaintenance. ygon v Tyson,162 Ws.
2d 551 469 N.w2d 913(Ct. App. 1991).
(4) RE\{'EW W_HEN THE STATE _'S A REAL PARTY '_N INTEREST. In In determining income for maintenance revision, investment income from prop
any case in which the state &real party in interest under S.ertyawarded in an equal property division may be included. Interest payments to the

767.205(2), the department shall review the support obligatiorfyeespouse under tidivision may not to be deducted. HommeHemmel,162

o ; ; - i Wis. 2d 782471 N.w2d 1(1991).
periodicallyand, if appropriate, petition the court for revistin Lottery proceeds won after a divorce may be considered a change in firgncial

the judgment or order with respect to the support obligation. ¢ mstancein determining whether a change in maintenance is justified. A mainte

(5) NOTICE OF CHILD SUPPORTINFORMATION. A summons or nhance award is to assure the recipient spouse a standard of living comparable to that

petition, motion, or order to showause under this section shalfg{"}{f)‘;d%ggz;he marriage. Gerits @errits,167 Ws. 2d 429482 N.W2d 134

include notification of the availability of information under s.” theapsence of a mortgage obligation is relevant to the assessment ofsaegarty’

767.105(2). nomic circumstances, but does not translate into imputed incouter the applicable
History: 1971 c. 2201977 c. 105%s.38, 48, 49; 1977 c. 4181979 c. 3%s.50, administrativerule. Zimmermarw. Zimmerman169 Ws. 2d 516485 N.W2d 294

92 (4) Stats. 1979 s. 767.32981 c. 205.2202 (20) (m)1981 c. 314.146, 1983  (Ct. App. 1992).

a.27,1985 a. 1761987 a. 27355413 1989 a. 2121991 a. 391993 a. 16481, 491; Whena paying spousetermination of employment is voluntaan order may be

1995a. 275.9126 (19)1995 a. 77201, 225,279, 289,404,417, 1997 a. 2735,105  basedon the spouss’earning capacity whether or not bad faith is shown. Roberts

191, 237,273 1999 a. 9103 2001 a. 1661, 105 2005 a. 443s.147t0 159, 227, v. Roberts 173 Ws. 2d 406496 N.Ww2d 210(Ct. App. 1992).

228 Stats. 2005 s. 767.59007 a. 20 o o ) A paying spousshould be allowed a fair choice of livelihood even though an
Cross-reference: See also \lgconsin Administrative Code Citations published;ncomereduction may result, but the spouse may be found to be shirking if the choice

in the Wisconsin Administrative Code for a list of citations to cases citing ch. H ik [en
80, HFS 80, DWD 40, and DCF 150,i#VAdm. Code, the child support percentaggoﬁlor;ef% %gezéhggtz%éhﬁ.&%%926%%?0:’)8?2_%32?' ah Oferen v Van

of ,I\Tg-)rge sztggg%ds Act 443contains explanatory notes Theparties’ extrajudicial agreement that child support payments be discontinued
: ’ o P Y ’ N wasenforceable via thdoctrine of equitable estoppel. Harmstarms174 Ws. 2d

NOTE: The standard for modifying child support orders was significantly 780,498 N.W2d 229(1993). But see Monicken Monicken,226 Ws. 2d 1.9, 593
changedby 1993 Ws. Act 16 o o N.W.2d509(Ct. App. 1999)98—-2922
in 'I;hat anchlldmn%?dmﬁFEf Stléprr’?n g} atgemG Izhzf[‘ﬁ ﬁqgeKzli |$|t?t ioirgujg%an The date when a maintenance order is vacated under sub. (3) is a discretionary
25361"’}1537?%'\/\?2(]557(127%) er IS able (o make them. Kipstekiipstein, S determinatiorbased on the specific facts and equities of the ddarsen vHansen,

' : y ) . 176 Wis. 2d 327500 N.W2d 357(Ct. App. 1993).
Although one parent took the children out of the state witltouirt approval or

letting the other know where the children could be visited, the court could not susp: né]‘pg;% ;bf::q‘;?rg;)eﬁifeicnggex:sn;ﬂgég;;nftr%r:r?r;(éi Igiﬁ)g/;n;:rnrﬁn%?g:]nﬂsoiﬂer
ﬁg&e&toégsgg Spgr\t/\‘asll.og:/jazgg%léhﬁe\;vgdhesg;ﬁggéﬁ e déct on the children. the payees remarriage. JacobsonJacobsonl.77 Ws. 2d 539502 N.W2d 869(Ct.

Evenassuming the parties’ agreement as to chiloport gave rise to contractual App. 1993). . . .
obligations,these obligations remained subject to modificatioheycourt under ~ AD agreemenﬁat_th’e husband would complete his education when the wife com
this section. ¥ccaro vVaccaro7 Ws. 2d 477227 N.W2d 62(1975). g;thed'rers and tﬂwge Sblng’?ased Ir;comehur’on completion of her education were

. . L N threlevant to the husbamsd'equest for a change in support upon returningad

While a divorced party owes no duty of sexual fidelity to the former spouse,-coh -
itation by the party can be a change of circumstandestifgthe former spousg’  Uate school full time.  Kelly.\Hougham178 Ws. 2d 546504 N.W2d 440(Ct. App.
responsibilityto provide alimonywith the manner and extent of the cohabitation and993)- . )
surroundingcircumstances to be considered in determining whether alimory pay Whena broadly worded settlement agreement required the payer to meet-the chil
mentsshould be modified. dake vTaake,70 Ws. 2d 1.5, 233 N.W2d 449(1975). ren’sclurrent arjd changing needs rather thar] to pay a set amount or percentage, a

A child support provision reducing payments proportionately as each of sevéfd®ngein the childrers needs, although a charigesircumstances, did not require
minor children attains majority is not agaimstblic policy Severson.Seversonyl ~ amodification of child support to impose percentage guidelines when the court found
Wis. 2d 382238 N.W2d 116 (1976). thoseneeds werbeing met. Jacquart Jacquari83 Ws. 2d 372515 N.W2d 539

Thetrial court abused its discretion in denying the former husbandtion to ter ~ (Ct. App. 1994) ) . )
minatealimony by failing toconsider the former wifg'increased estate as the result Unlike an initial award of maintenance, a party seeking to change maintéraance

of an inheritance. Lemm Ltemm,72 Wis. 2d 457241 N.W2d 593(1976). theburden of proof. HaeuserHaeuse200 Ws. 2d 750548 N.W2d 750(Ct. App.

The trial court abused its discretion by terminating maintenance withofit suf1996),95-1087
ciently addressing the factors under s. 767.28ndér Perren.Wander Perrer,05 Undersub. (1r) a court is without discretion to grant credits against arrearages for
Wis. 2d 219 313 N.W2d 813(1982). direct payments made for child support regardless of when the ordezntered.

It was improper to discontinue maintenance paymentgdaoneer spouse solely DouglasCounty Child Support.\Fisher200 Ws. 2d 807547 N.W2d 801(Ct. App.
uponthe ground of cohabitation.ax Gorder vVan Gorder110 Wis. 2d 188327 1996),95-1960
N.W.2d 674(1983). A change in an administrative rule, abseohange in factual circumstances, is not
Whena stipulation required maintenance payments during thesvlifietime, the  grounds for modification a child support ordBeaupre VAirriess,208 Ws. 2d 238
husbandvas estopped from requesting termination of payments under sub. (3) wbé0 N.W.2d 285(Ct. App. 1997)96—-0336
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Whena support ordeis not based on the percentage standards, the passage ofli®®rcing parties that purports to limit in any way a child support payaility to
monthsgives a party a prima facie claim under sub. (1) (b) 2. that child support shoségtka support modification upon a substantial change in circumstances is against
be modified, but the family court maintains it discretion whether the percentagablic policy; it thus cannot provide a basis to estop the payee from seeking a modifi
guidelinesshould be applied. Zutz ¥utz,208 Wis. 2d 338559 N.W2d 914(Ct.  cation. Ondrasekis not limitedto unilateral waivers of a paysefight to obtain
App. 1997),96-1136 increasecthild support. Wod v Propeck2007 WI App 24299 Wis. 2d 470728

A stipulation incorporated into a divorce judgment is in the nature of a contral§tW.2d 757 05-2674
Thata stipulation appears imprudent is not groundsonstruction of an unambigu A stipulation to make future support unmodifiable in the event of a placement
ousagreement. Rosplock Rosplock, 217 Ws. 2d 22577 N.W2d 32(Ct. App.  changas against publipolicy and void. Motte.WWotte, 2007 WI App 11,300 Ws.
1998),96-3522 2d 607, 731 N.w2d 657 05-2776

The purpose of maintenance is l@ast in part, to put the recipient in a solid finan ~ While prohibiting the court from reducing arrearages, sub. (1m) does not prevent
cial position thatallows the recipient to become self-supporting by the end of thke parties from compromising or waiving them subject to court approval. Sub. (1m)
maintenanceeriod. That the recipient becomes employed and makes productaepliesin the case of an adversarial proceeding under this statute, and not to a court—
investmentof property division proceeds and maintenance payments is not a sapprovedoint stipulation. Motte vMotte, 2007 WI App 11, 300 Wis. 2d 621731
stantialchange in circumstances, but@xpected result of receiving maintenance N.W.2d 294, 05-2776
Rosplockv. Rosplock217 Wis. 2d 22577 N.W2d 32(Ct. App. 1998)96-3522 A stipulation that sets a ceiling and bars any change in the maximum amount of

Thelimitation under sub. (1m) that a court may not revise the amount of child suhild support defeats the statutory goal of providing for the chilést interests as
portdue or the amount of arrearages restricts the saurthority to that of correcting parentsare precluded from seeking a modification of an amount necessary for the
mathematicaerrors only State vJefrie C. B.218 Ws. 2d 145579 N.W2d 69(Ct. ~ child’s best interests and is unenforceable and contrary to public.p#&litgch v
App. 1997),97-2453 Henrichs,2007 W1 102304 Wis. 2d 1, 736 N.W2d 85 05-0534

Sub.(1r) modifies the common lawA court may grant credit for support payments  To invoke equitable estoppel against a party seeking relief from a provision of a
notmade in accordance with a judgmenty under the circumstances enumeratedtipulation,the partymust show: 1) that both parties entered into the stipulation freely
undersub. (1r). Equitable estoppel does not applonicken vMonicken,226 Ws.  andknowingly, 2) that the overall settlement is fair and equitablerandllegal or
2d 119, 593 N.W2d 509(Ct. App. 1999)98-2922 againstpublic policy; and 3) that ongarty subsequently seeks to be released from

Oncethe court determined that a reductiorsiupport was warranted, even thoughits terms on the grounds that the court could not have entered the ordevithdiat
thereduction was based on a finding that the payment level was inequitaliietandthe parties’ agreement. A 4-year prohibition preventing a payer from seeking a child
thatthe payer had an inability to pafge court did not have authority condition that  support review for any reason contravened pyisicy was unenforceable. Jalovec
reductionon payment of arrearages. BenB&nn,230 Ws. 2d 301602 N.W2d 65  v. Jalovec, 2007 WI App 20805 Ws. 2d 467739 N.W2d 834 06-1872
(Ct. App. 1999)98-2950 Oneshorthand definition for a substantial change in circumstances is that it is some

If a motion seeks to clarify@urt’s ambiguous property division rather than revisaunforeseerevent that occurs after an agreement has been executed. Jalalec v
or modify it, it is not barred by sub. (1) (a). Section 767.01 (1) [now s. 767.201] gravég, 2007 WI App 206305 Wis. 2d 467739 N.W2d 834 06-1872
the power to eiectuate a divorce judgment by construing an ambiguous provision of Thereis no basis upon which a trial court can reduce that support owed to a payor
afinal division of property Washington vWashington, 2000 WI 4234 Wis. 2d 689  spouse’snarital child based on nonchild—support amounts paid to the payee spouse’
611N.W.2d 261 98-1234 nonmarital child. Howevethe benefit received by the non marital clfididamounts

Equitableestoppel does naipply to prevent modification of a stipulation for non receivedfrom the payor spouse would be appropriately accounted for in the mainte
modifiablemaintenance if at the time ththe stipulation was entered into it violated nanceaward or property division. Ladwig kadwig, 2010 WI App 78, ___ &/ 2d
public policy because it indefinitely burdened owiye party with the entire risk of __ 785 N.W2d 664 09-1202
financialhardship. Patrickus Yatrickus, 2000 WI App 25239 Ws. 2d 34Q 620
N.W.2d 205 99-3315

Mere silence regarding whethieterestwas owed on a specified sum to be paid
overtime did not render a judgment ambiguotiutiens v Hutjens, 2002 W1 App SUBCHAPTERVII
162,256 Wis. 2d 255647 N.W2d 448 01-3061

Incarceratioris a changén circumstance sfi€ient to give a court competence to
reviewa child support ordebut should not be the sole determinative fac&onsid PROPERY DIVISION
erationof the nature ofhe criminal conduct is appropriate for an overall evaluation
of the parens behavioms it relates to ability and attitude toward paying child sup
port. Rottscheit vDumler 2003 WI 62262 Ws. 2d 292664 N.W2d 52501-2213 767.61 Property dIVISIOI"I (1) DivISION REQUIRED. Upon

Thetest for a substantial change in circumstances is the same whether the iss| . . . .
maintenancevas originally stipulated to or contested. The correct test regardi#&%ry]ngment of anr‘.u'ment' (—“VOFCG: or leQal separation, or in
modificationconsiders fairmess to both parties under all circumstances, not whetténderinga judgment in an action under767.001 (1) (h)the
it is unjust or inequitable to alter the original award. A judge who reviews a requ, i i
to modify a maintenance award should adhere to the findings of fact made by thee;:gurtSha” divide the property of the parties. . .
cuit court. Education expenses for an adult child do not habedansidered by the (2) PROPERTYSUBJECTTODIVISION. (a) Except as provided in
modifying court when examining a partybudget, but can be. Rohde-Giovanni v i i
Baumgart, 2004 W1 27269 Wis. 2d 598676 N.W2d 452 01-3014 par.(b), ané/ pr opekrl'ty shown t‘f) Eave been acquired ft)%e'%hl?r party

A trial courts decision to deny an extensionnadintenance, including deciding PF10T t0 Or during the course of the marriage in any of the following
Wtf:ethelrthere isda substantial chbange inI cirqcumstances, is a discretion%rylgeiciﬁwaysShallremaln the property of that party and is not subject to
Thetrial courts decision on a substantial change in circumstances is upheld if t ivigi i ion-
is a reasonable basis in the record for the trial sdettision.Cashin vCashin, 2004 ar?)mperty dl\{ISIOI’l under this section:

WI App 92,273 Ws. 2d 754681 N.W2d 255 03-1010 1. As a gift from a person other than the other party

During a maintenance modification proceeding, the appropriate comparison for . . L
anychange in the partiehancial circumstances is to the facts that existed at the time 2 B_y reason of the death of anottiecluding, but not limited
of the most recent maintenance oraenether in the original divorce judgment or ato, life insurance proceeds; payments manteler a deferred

subsequentodification. Neither issue or claims preclusion applies to a maintenan@nmoymenbeneﬁt plan as defined in&66.01 (4) (a)or an indi
modificationproceeding after eourt has found the parties’ financial circumstances ' )

to be substantially change@nce a party has demonstrated a substantial change siNéguall retirement account, ?-nd property vaUired by right of-survi

thetime of theoperative maintenance award, a maintenance modification proceedirgrship, by a trust distribution, by bequestinheritance or by a

doesnot present the same issweslaims that were originally litigated. Kenyon v

Kenyon. 2004 WI 147277 Ws. 2d 4 690 N.W2d 281 02-3041 payableon death or a tr_ansfgr on death arrangemgnt undeosh.
Retroactiveapplications of subs. (1m) and (1r) do not violate due process.- Retro 3. Wfith funds acquired in a manner provided in subadr 2.

activeapplications serve significant public purposes, while remedying general social . .

and economic issues. Barbara B.Borian H. 2005 WI 6277 Ws. 2d 378690 (b) Paragrapla) d0e$ not apply if th? court finds that refusal

N.W.2d 849 03-1877 to divide the property will createtardshipon the other party or

Generallya final division of property is fixefbr all time and is not subject to medi  on the childrerof the marriage If the court makes such a finding
fication. Section 806.07 is applicable to divorce cases, but permits reopening of fi g] . !

judgmentsonly in extraordinary circumstances. Post-divorce emplmgaatifica the court may divest the party of the propérty fair and equitable

tion of a pension, years after a divorce, that was thoroughly negotiated and dividegnner.

atthe time of the divorce does not compel reopening the divorce judgmerideiV

v. Winkler, 2005 W1 App 100282 Ws. 2d 746699 N.W2d 652 04-1231 (3) PRESUMPTIONOFEQUAL DIVISION. The court shall presume
In shirking cases, when considering a spausenduct in voluntarily reducing his that all property not described in su(®) (a)is to be divided

or her income, a court applies a test of reasonableness under the circumstancessgalallybetween the parties, but may attés distribution without
ancingthe needs of the parents and the needs of the child, both financial ard o

wise, like child care and the ability of both parents to pay child support. Furthermolf:]g, ardto marital misconduct after considering all of the foHow

unders. 767.25 (1m) (d) and (e) [now s. 762.%1m) (d) and (e)] after considering INQ:

thelisted economic factors, the desirability that the custodian remé#ie imome as :

afull-time parent, and the value of custodial services performed by the custodian if(a) The Iength of the marriage.

the custodian remains at home, teirt may conclude that the percentage standard (b) The property brought to the marriage by each party

is unfair to the child or to any of the parties. Chewarner 2005WI 55,280 Ws. . . .

2d 344 695 N.W2d 758 03-0288 (c) Whether one of the parties has substantial assets not subject
Sub.(1r) (d) should not beonstrued to bar credit in a situa[;rlit%n where a child suto division by the court.

port payor has made all requisite support payments. PauRiey, 2006 WI App ; . : L

171,295 Ws. 2d 541722 N.W2d 155 05-2487 (d) 'I_'he contrlb_utlonof each party to the_ marriage, giving
A provision providing that neither parent could request a change in the amoun@@fpropriateeconomic value to each pagycontribution in home

child support payments for a period of at least seven years from the date of the jyAgikingand child care services.

mententered, excepi catastrophic circumstances was unenforceable. As is implicit i . .

from Ondrasek158 Ws. 2d 690 a marital settlement agreement entered into by (€) The age and physical and emotional health of the parties.
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(f) The contribution by one partyg the education, training or is a reasonable valuation of the marital asset. Bloonf&loomer 84 Ws. 2d 124

; f 267N.W.2d 235(1978).
mcreasedaarnlng power of the other Supportof stepchildren is a relevant factor in dividing marital propeRyerstv.

(g) The earning capacity of eaphrty including educational Fuerst93 Ws. 2d 121286 N.w2d 861(Ct. App. 1979).

background, training, employment skills, Worlexperience, Cgmperr:‘sati%rfmt)g aperhs%n ’\;vnho Slilp%qﬁed a spguse vaiIe the spouse vvtas irl: scgool
. : S e achieved through bofitoperty division and maintenance payments. kun
lengthof absence from the job market, custodial respon5|blllt|§§',; v. Lundbeg, 107 Wis. 2d 1 318 N.W2d 918(1982).

fc_’r children and the tim? and expense necedsaagquire sdf A federal pension in lieu of social security must be included in a marital property
cient education or training to enable the party to become selfivision. Mack v Mack,108 Ws. 2d 604323 N.W2d 153(Ct. App. 1982).

i i Unlessa divorce decree specifically terminates a spouse as the benefi@dife
supportingat a standard di\/lng reasonably comparable to thatlnsurancqaolicy and the insurance company is notified, the spsbegieficiary sta

enjoyedduring the marriage. tus is not dected by the divorce decree. BérschanKleeck 112 Wis. 2d 594334
(h) Thedesirability of awarding the family home or the righf\-W.2d 114 (1983).

b : ; ; : ~~Thetrial court may consider a cross—purchase formula in a partnership agreement
to live therein for a reasonable period to the party having phys'ﬁ?getermining the value of the partnership interest, including professional goodwill.

placemenfor the greater period of time. Lewisv. Lewis,113 Ws. 2d 172336 N.W2d 171(Ct. App. 1983).

i i A lien on real estatawarded in a divorce judgment was a mortgage, not a judgment
(i) The amount and duration of an order und@63.56grant lien, even though the term “mortgage” was not used in the court ovdEmiak v

ing maintenance payments to either pagtyy order for periodic wozniak,121 Ws. 2d 330359 N.W2d 147(1984).
family support paymentsnder s767.531and whether the prep  This section does not require a judge to terminate a joint tenantake v Lutzke,
erty division is in lieu of such payments. 122\Wis. 2d 24361 N.W2d 640(1985).

. . . . . Theuse of gift money to buy a home as joint tenants changezh#nacter of the
() Other economic circumstances of each panyluding  moneyfrom separate property to marital propefiyeiss v Weiss,122Wis. 2d 688

pensionbenefits, vested or unvested, and future interests. 365N.W.2d 608(Ct. App. 1985). See also ZirngiblZirngibl, 165 Ws. 2d 130477
N.W.2d 637 (Ct. App. 1991).

(k) The tax consequences to each party A prenuptial agreement entered into prior to the adoption of sLib[n@w sub.
(L) Any written agreementade by the parties before or dur (3) (L)] was enforceable in a subsequent divorce. Hengtgngel 122 Ws. 2d 737

. . - 365N.W.2d 16(Ct. App. 1985).
Ing the marriage concerning any arrangement for property d A premarital agreement intended to apply at death was not applicable to a divorce.

tribution; such agreements shall _be_binding uiencourt except Levyv. Levy, 130 Ws. 2d 523388 N.W2d 170(1986).
that no such agreement shak binding where the terms of the Whetherproperty agreements are inequitable under sapibw sub. (3) (L)] is
agreemenére inequitable as to either parfjhe court shall pre discussed.Button v Button,131 Ws. 2d 84388 N.W2d 546(1986).

; : A premarital agreement was inequitable because the parties dditlgaind rea
sumeany such agreement to be eqU|tab|e as to both parties. sonablydisclose assets or have independent knowledge of one asdthencial

(m) Such other factors as the court may in each individual caggus. Schumacher.\6chumached31 Ws. 2d 332388 N.W2d 912(1986).
i A personal injury claim for medical malpractice is property subject to division.
determineto be relevant. L Richardsorv. Richardson139 Wis. 2d 778407 N.W2d 231(1987).
(4) SEPARATEFUND ORTRUSTOPTION. In dividing the property  The trial court may considethe former inherited status of divisible property

of the parties under this section, the court may protect and pronﬂﬁt@tzlggits h<’=1452lgs'3l iwggn;gt gtafgs thrltguggh commingling. Schwartzinders,145
the best interests of a child of the parties described under'§ 20298426 N.ad S7(Ct App. 198%). _

. . . . hcreasan the value of inherited property attributable to the non—owspuyises
767.511(4) by settingaside a portion of the property in a separat&ortsis divisible property It is not necessary for the non-owning spouse to show

fund or trust for the suppomaintenancegducation, and general thata failure to divide the asset will resirita hardship to him or heHaldemann
welfareof the child v. Haldemann145 Ws. 2d 296426 N.W2d 107(Ct. App. 1988).
’ . Chapter766, the Marital Property Act, does not supplant the divorce property divi
(5) RELATED PROVISIONS OF JUDGMENT. In a judgment sionprovisions of ch. 767. Kuhiman Kuhlman,146 Ws. 2d 588432 N.w2d 295

describedunder sub(1), the court shall do all of the following: (Cte-ﬁ_\tpz- 19§$)h ied ty is subject to division hardshio. A oart
. . . ifted and inherited property is subject to division in cases of hardship. A party
(a) Direct that title tahe property of the parties be transferregeekingdivision bears the burden of showing that failurditdde will result in finar

as necessayin accordance with the division of property fegth  cial privation. Popp vPopp,146 Ws. 2d 778432 N.W2d 600(Ct. App. 1988).

in the judgment A presumption exists that an injured pastentitled to all future payments under
’ . . . astructured settlement, but the payments are subject to the s. 767.255 [now s. 767.61]
(b) Include all of the following in the judgment: factors. Krebs v Krebs,148 Ws. 2d 51 435 N.W2d 240(1989).

ificati i i property division may be modified under s. 806.07. However the supremacy
1. Notification that it may be necessary for the parties to taﬁ?ﬁuseprevents a division to be modified after a debt thereunder is dischar

additional actions in order to transfer interests in their propertyghkruptcy. Spankowski vSpankowskil72 Ws. 2d 285493 N.W2d 737(CL. App.
accordancavith the division of property set forth in the judgment1992).

including such interestas interests in real properigterests in When gifted or inherited property has appreciated in value during the marriage due
. . . to the eforts of both spouses, the appreciation is a part of the marital estate. Schorer
retirementbenefits, and contractual interests. v. Schorer177 Ws. 2d 387501 N.W2d 916(Ct. App. 1993).

2. Notification that the judgment does not necessarflycaf ~ Determiningfair market value of a closely-held corporation turns on the credibil

i ; ; ; of the experts as well as the methods and analyses employed by the witness.
the ability of a creditor to proceed against a party or against tht,; o, Scﬁore,rl77 Ws. 2d 387501 N.W2d 916(03_’ APD. 15’933’_ y

party’s property even thOUgh the paitynot responsible for the A buy-sell agreement may provide a method for determining the value of an inter
debtunder the terms of the judgment. estin a partnership, but does not as a matter of law establish the value. SiS#ran v
3. Notifi . h . dab bef ron,178 Wis. 2d 481504 N.W2d 415(Ct. App. 1993).
- ot lcatlon_t at an instrument execute . Va”Y efore Accountsreceivable may be excludédm the marital estate if evidence indicates
the judgment naming the other party as a beneficiary is not-necesreis a link between the receivables and salary and that dividing the receivables
i i i fbec ise would adversely déct the ability to pay support or maintain professional or personal
tsr?”.'y atﬁectedtpfy thefq]udgm.ent: a“i.'t. may g ess%ry to revise i lgations. Sharon vSharon178 We. 2d 481504 N W2d 415(Ct. App. 1993).
einstrument It a change in beneficiary Is desired. While income from gifted property is subject to division, trust income received by
(6) RECORDING JUDGMENT AFFECTING REAL PROPERTY SUFFF abeneficiary with only a future interest in the trust corpus is a gift itself, not income
e : ; ; from a gift, and not subject to division. FriebelRriebel, 181 Ws. 2d 285510
CIENT. A certified copy of the portion of the judgmenteating NW.24 767 (CL. App. 1993).
title to real propertyor a deed consistent with the judgment, shall A givorce decree that awarded 1/2 of thesband pension to the wife divested
berecorded in the @ite of the register of deeds of the county irthehusband of that half interest. Although the husband had failetetiefte the
i i transferas required by the divorce decree, the wifellf interest was not an asset in
WhI,Ch the real property Is located. _ the husbands bankruptcy estate and there was no digefadnle debt to the wife.
History: 1977 c. 1951979 C. 33s.50,92 (4) 1979 c. 196Stats. 1979 s. 767.255; peweyv. Dewey 188 Wis. 2d 271525 N.W2d 85(Ct. App. 1994).
%ggg a 7168$1(?f5 a. 371987 a. 3551993 a. 4222005 a. 443s.109 231, 232 Stats. Hardshipunder sub. (2) (b) and “privationihderPopprequires something more
S Ao . . . . thanan inability to continue living & predivorce standard. Fair and equitable is not

NOTE: See notes inl985 Wis. Act 37, marital property trailer bill. the standard for including gifted and inherited property in a division. DoBoerg

NOTE: 2005 Wis. Act 443contains explanatory notes. 189Wis. 2d 112, 525 N.W2d 745(Ct. App. 1994).

Accountsreceivable of a medical clinic in which the husband was a partner wereThe offspring of gifted orinherited animals are not excluded from division by this
properlyviewed by the trial court as salarjohnson vJohnson78 Ws. 2d 137254 section. If an asset no longer exists, a court cannot exclude it from the esai
N.W.2d198(1977). Preusss. Preuss195 Wis. 2d 95536 N.W2d 101(Ct. App. 1995)94-1148

A veteran disability pension is to be considered as earned income and not as Bonuses and fees, like regular income, are not divisible as property but are to be
asseto be divided between the parties. Leightoheighton,81 Ws. 2d 620261  consideredn determining a fair division or maintenance. Longang,196 Ws. 2d
N.W.2d 457(1978). 691, 539 N.W2d 134(Ct. App. 1995)94-2533

Thereare at least 3 methods for valuing pengights. Whether the use of any = Themarital estate is usually valued as of the date of divbrgexhen conditions
methodis appropriate depends upon the stafuthe parties and whether the resultoverwhich a party has no control arise, the special circumstances may warrant devi
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ationfrom the rule. Long.\Long,196 Wis. 2d 691539 N.W2d 134(Ct. App. 1995), stockoptions at the diérence between the market value of the stock and the exercise
94-2533 value. Maritato v Maritato, 2004 WI App 13&75 Wis. 2d 252685 N.W2d 379
Forthe character of inheriteat gifted property to be changed to marital property685 N.W2d 379 03-2074
subjectto division, changes to the property as a result of the marital relationshipAlthoughunderPreisssick leave accounts are non-divisible property because they
whetherby labor or expenditures, must substantially increase its v&lpimdler v cannotbe sold or transferred and, therefore, have no fair market value, a sick leave
Spindley 207 Ws. 2d 327558 N.W2d 645(Ct. App. 1996)96-0591 accountdoes have value to the owner and may be a consideration under sub. (3) (j)
An uneven property division is not the only remeolydeal with squandering of to justify deviation from an equal property division. SteineBteiney2004 W1 App
maritalassets. Equitable claims against 3rd parties tfettahe rights of parties to 169,276 Ws. 2d 290687 N.W2d 740 03-0931 )
the divorce, such as a claiagainst a 3rd—party title holder of property claimed to [N the absence of any expert testimony or other evidence to the cothieazgurt
actuallybe part of the marital estate, may be appropriate. Zadabel, 210 Ws. ~ may rely on its knowledge and experience to engage in reasonable speculation
2d 336565 N.W2d 240(Ct. App. 1997)96-3092 regardingthe anticipated tax impact on the present value of retirement assets.f Rumpf
Incomegenerated by an asset is separate and distinct from the asselritsetfe V- Rumpf, 2004 Wi App 197276 Ws. 2d 606688 N.W2d 699 03-2646
from the asset is also separate from the appreciation of the asset. As to property diéi Circuit courts decision on how to divide divisibfgoperty is discretionaryThe
sion, retained earnings, or the appreciation in vatwasioned by the expenditure of applicationof sub. (2) (a) to non—divisible property is not discretionary but involves
the earnings, are a marital asset subject to division. Mi&ener215 Ws. 2d 626  bothfact finding and legal questions. The categorization of property as non—divisible
573N.W.2d 865(Ct. App. 1997)97-1443 undersub. (2) (a) does not necessarily dictate how that property will be treated when
Appellatereview of a trial cour$ valuation of a closely—held businéss divorce  the court divides divisible propertyUnder some circumstances courts may avoid
actionshould proceed on the clearly erroneous standard. When the buyout provisit#félshipor inequities that might result from according property non-divisible status.
of a shareholder agreement did not replicate arsdemgth transaction it was reason Derrv. Der, 2005 WI App 63280 Ws. 2d 681696 N.W2d 170 03-2181
ablefor the trial court to find that the buyout figure was not indicative of fair market Whena gifted non-divisible asset was used as collateral for a loan used for the
value. Siker v Siker 225 Ws. 2d 522593 N.W2d 830(Ct. App. 1999)98-0553  benefitof the marriage, both partiesre liable for the debt, and marital funds were
Thereare 2 types of postnuptial agreements: 1) family settliement agreehatnts usedto make payments on the debt, the debt was divisible. Putting property at risk
contemplatehe continuation of the marriage, and 2) separation agreements that@t#ising it as collateral for a marital loan does not create a presumption that the own
madeafter separation in contemplation of a separation. The former are presumei@@cspouse intended to donate part or all of the property tméngage rendering it
be binding on the parties under s. 767.255 (3) (L) [now s. 767.61 (3) (L)]. The lagiéfisible. Derr v Der; 2005 W1 App 63280 Ws. 2d 681696 N.W2d 170032181
aregoverned by s. 767.10 [now s. 767.34] and constitute a recommendation jointl{senerallya final division of property is fixefbr all time and is not subject to medi
madeby the parties to the court regardimnbat the judgment should provide. Even f|cat|on. Section 806.07 |s'appl|ce'1ble to divorce cases, byt permits reopening of final
sonv. Evenson228 Ws. 2d 676598 N.W2d 232(Ct. App. 1999)98-0803 See Jydgmentsonly in extraordinary circumstances. Post-divorce emploaifica
also VanBoxtel v VanBoxtel, 2001 WI 40242 Ws. 2d 474 625 N.W2d 284 tion of a pension, years after a divorce, that was thoroughly negotiated and divided
99-0341 atthe time of the divorce does not compel reopening the divorce judgmeridleiV
An agreement made in contemplation of divorce, entered into aftgratties V. Winkler, 2005 WI App 100282 Wis. 2d 746699 N.W2d 652 04-1231
agreedo the divorce, was subject to s. 767.10 [now s. 767.34], not 767.255 [now sThelaw does not require a party t@eospective divorce to take advantage of an
767.61]. When a party withdrew his consent before capgroval, the agreement opportunityto acquire property that would increase the value of the marital estate.
was unenforceable. yxes v Ayres,230 Wis. 2d 431 602 N.W2d 132(Ct. App.  Noblev. Noble, 2005 WI App 227287 Wis. 2d 699706 N.W2d 166 04-2933
1999),98-3450 Since it was anticipated, based on testimaimgt the payor spouse would sell or
A spouses pension, whether or not existing before the marriage, is part of the magfinancereal estate to make agualization payment in the property division, there
tal estate subject to division. ward of the premarital portion of a pension to thewasno reason for the court to have considered the tax consequences of tfe payor
spouseholding title was improper when there was nofisieht grounds for deviation withdrawingthe money fronfis IRA to make the payment. That the payor ultimately
from an equal property division. HokinKokin,231 Ws. 2d 184605 N.w2d219  choseto raise funds through a method that resulted in significant penalties to himself
(Ct. App. 1999)98-3680 washis erroneous exercise of discretion, not the trial cauiBcheuer.\Scheugr
Thefact that a propertinterest is contingent and not vested does not mean tha2B06WI App 38,290 Ws. 2d 250711 N.W.2d 698§ 04-3162
may be ignored in a property division. An insuracoenpany deferred compensation  To require a party to share in the debts created by a spaugestified depletion
planfor agents, although not a pension plan, was similar enough to a pension tofo@arital assets would constitute a failure to condiaertotal contribution of each
treatedike one when dividing the marital estate. Garcedbarceau, 2000 WApp  of the partiego the marital estate. Chapter 767 makes recompense available when
7,232 Wis. 2d 1 606 N.W2d 268 98-3241 onespouse has mismanagedd@ssipated assets. Depending on the circumstances
If property has no fair market value, the cazmnot place an independent valueof the case, ongpouses failure to pay tax debts can be considered the mismanage
uponit, and itshould not be included in the marital estate. A state emptogie’ ~mentor dissipation of assets and therefore maritate. Covelli vCovelli, 2006 WI
leaveaccount has no fair market value as it has no cash value and is not transferéipip.121,293 Ws. 2d 707718 N.W2d 26Q 05-1960
Preissv. Preiss, 2000 WI App 18238 Ws. 2d 368617 N.W2d 514 99-3261 Althougha circuit court may consider substantial gifted assets when diwthiing
Section40.08 (1) does not permit the division of a state empleysferred com — marital estate, it may not divide the marital estate to work a de facto splitting of those
pensation accountreiss vPreiss, 2000 WI App 18338 Ws. 2d 368617 N.w2d  assetsvhere there is no hardship. While substantial assets not subject to division by
514,99-3261 the court is a factor to be considered in deparfiogn equal division of property
Whena farm that a divorcing couple did not own but had lived on for the first 181dersub. (3), sub. (3) begins with the presumption that the marital estate should be
yearsof their marriage was gifted to one spouse and the couple divorced shortly therenlydivided. Absent some special circumstances demonstrating that some unfair
after, the trial court erred when it determined the farincrease in value after the gift nesswould result from equal divisiotthe presumption should stand. Grumbeck v
resultedfrom the eforts of the marital partnership without considering whether th&rumbeck, 2006 W1 App 21296 Ws. 2d 61, 723 N.W 2d 778 05-2512
couple’sefforts throughout the marriagerved as a catalyst for the increase in value. The court did not erin awarding maintenance out of the proceeds of a covenant
Richmondv. Richmond, 2002 WI App 2850 Ws. 2d 647 640 N.W2d 22Q  notto compete that arose from the sale of shares already to be a gift, and not subject
01-1064 to property division under sub. (2). The payments were in exchange for a service to
In agreeing to accept a percentage share of a variable asset in a seiflerhent, beperformedrefraining from doing business in a way that would be harmful to the
apartyagrees to assume a proportionate share of any subsequent gains or losseguailasers Grumbeck vGrumbeck, 2006 WI App 21296 Ws. 2d 61, 723 N.W
the asset is liquidated. aylor v. Taylor, 2002 WI App 253258 Ws. 2d 290653  2d 778 05-2512
N.W.2d 524 02-0118 Theburden of proving that property is non—divisible lies with the pagyiag that
An unequal division of an asset basedirely upon an analysis of the parties’ this property is exemgrom division who must establish: 1) the original gifted or
respectivecontributions to the marriage without addressing any of the other statutémperitedstatus of theroperty; and 2) that the character and identity of the property
factors applied an incorrect standard of. I&ub. (3yequires that any deviation from hasbeen preserved. The identity inquiry addresses whether the gifted or inherited
the presumptive equal property division be upon consideratiati sfatutory factors. asset has been preserved in some present identifiable form and is more afmatter
The court may summarily conclude that certain of the factors are irrelevant, and féiacing the asset. The character inquiry examines whether the owning spouse
ureto consider all the statutory factors might be harmless, particularly when the ovetendedio donate non-divisible property to the marriage amabigs clearly denoted
lookedfactors are only mgmally relevant or not relevant at all. LeMerd.eMere, —asdonative intent. \Wght v. Wright, 2008 WI App21,307 Wis. 2d 156747 N.W2d
2003WI 67,262 Ws. 2d 426663 N.W2d 789 01-2204 690, 06-2111
The circuit cour determination of inequity under sub. (3) (L), as ipitperty Retainecdearnings from a separate asset are usually considered to be aasseital
division determination under 67.255 [now s. 767.61], is discretionafhe record However,in the instant case the trial court found tiet current retained earnings of
in this case supported a finding that enforcing the parties’ prenuptial agreement diaputedstock were not income generated, fiher were insurance proceeds from
inequitable. Krejci vKrejci, 2003 WI App 160266 Ws. 2d 284667 N.w2d 78Q  theloss of an asset. When insurance proceeds compensate for the |gsfseaf a
02-3376 assetthey are non—divisible. When insurance proceeds compensate for the loss of
Whenthere was no dispute that the parties intended to divide the value of pensioneme they are divisible. \Wght v. Wright, 2008 WI App 21307 Ws. 2d 156747
equallyas of the time of the divorce, but were not able to identify a legal mechanishWV.2d 69Q 06-2111
atthe time to do so, the circuit court could impose a constructive trust on the pensior@omminglingof separate and marital property does atomatically taint the
whenthe titled spouse died and the benefits were payable only to the titled spoug#ted asset. When it was undisputed thathing has ever been withdrawn from a
subsequenspouse.Sulzer v Diedrich, 2003 W1 90263 Wis. 2d 496664 N.W2d  gifted account, it was very easy trace the original gifted asset, despite the addition
641, 02-0036 of a divisible dividend within the account, and the divisible dividend did not taint the
A creditor's right to reach property subject to division in a divorce is not-detestatusof the original gift. Howevemther unaccounted for deposits resulted in the
minedby this section but is driven solely by the classification into which the eblig&ransmutatiorof the account into a divisible accountrigit v. Wright, 2008 W1 App
tion falls under s. 766.55S0kaogon Gaming EnterpriseGurda—Derickson, 2003 21,307 Ws. 2d 156747 N.W2d 690 06-2111
WI App 167,266 Wis. 2d 453668 N.W2d 736 02-0924 Tracingand transmutation principles may be applied to cases that do not involve
Section802.12 (3) (c) cannot limit a circuit cowrthower to consider the equity gifted or inherited propertyTracing can identifysuch property as originally indivis
of agreements. Howevetircuit courts must give greater deference to an aibiterible, but proof of donative intent can establish that the progadghtity and charac
awardof a property division under s. 802.13 (3) (c) than they wtultther types ter changed, and it was transmuted into divisible joint propértyarticulay when
of agreements. Franke Franke, 2004 WI 868 Ws. 2d 360674 N.W2d 832  separateroperty presumed to be indivisible is transmuted through a joint tenancy
01-3316 it is efectively transferred to marital propergind tracing does not cause the property
A stock option contract, like amvested pension, is not a mere grafuitt an  to revert backo its original separate property identigteinmann vSteinmann, 2008
enforceablecontract right. It is an economic resource, comparabpensions and WI 43,309 Wis. 2d 29 749 N.W2d 145 05-1588
otheremployee benefits, and thagorm of property The trial court did not misuse  Tracing is nothing more than the exercise of following an asset trail. If an asset,
its discretion by declining tdivide vested stocks options that had an exercise pricg component part of an asset, can be traced to a source, the court relies on ether prin
in excess of the current market value of the stock or in valuing the vested portiogipfesand rules to determine whether the traced asset is divisible or non—divisible.
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Thatthe existence of subsequently purchased propertyectraced to income gerer child support, due process requirements related to notice and ser

atedby non-divisible property does not mean that the purchased property is nQp= o ; : P
divisible. Ratheronce property is transferred from separate property to joint ewngﬂce of process are satisfied if the court finds all of the following:

ship, the property becomes part of the marital estate subject to division even ifitis (a) That a diligent ébrt was made to ascertain the location of
inheritedproperty generally deemed indivisibl8teinmann vSteinmann, 2008 WI the respondent
43,309 Ws. 2d 29 749 N.W2d 145 05-1588 p :

Therewere no reasonable grounds for reversing the circuit saletision not to (b) That written notice of the action to the respondent has been

allocatedebts based on future tax liabilithe exact amount of whiakas a matter H : ;
of speculation, based on the lower cauconclusion that the IRS is best qualified deliveredto the most recent residential addresseomployer

determinevhat amount a divorcing couple owes the IRS. Steinmasteinmann, addressprovidedby the respondent under &7.58 (2)to the

2008WI 43,309 Wis. 2d 29749 N.W2d 145 05-1588 countychild support agency unders9.53 (5
It was within the trial cour$’ discretion whether to include as part of the marital y PP 9 y ( )

estatesubject to division stock options earned during the marriage that the trial court (2) RULES ON LOCATING RESPONDENT. The departmenshall
viewedas having no value at the time of divorce because theaesercise the promulgaterulesspecifying the process that the department will

optionswas greater than the price of the stoidke trial court erroneously exercised : ;
its discretion by excluding the options from division because it erroneously viewla@eunder sub(1) (a)to ascertain the location of thespondent.

their potential value as being almost solely a function of what the owner spouse wdNitwithstandingsub. (1) (b), the process specified in the rules

doin his business after the divorce, desfiitr decline in value having been causedshg|| utilize all reasonable means which the department has
largely by the broader economgnd lagely ignored the fact that the optiowsre . . . . .
earnedwhile the parties were married. HeppneHeppner2009 WI App 90319 access,including electronic means, interfacedth other pre

Wis. 2d 237768 N.W2d 261 08-2020 grams,and information provided by the postmaster determin
Thereis no existing rule that requires the exclusion of salable professional go?ﬁg the current address of the respondent

will from divisible property The court declined to adopt a blanket rule to tHfatef History: 1997 a. 1912005 a. 443%.21; Stats. 2005 s. 767.70

here. McReath vMcReath, 2010 WI App 101, isv2d , N.ved ) . . P e4 . : e

081%638 eath viverea PP — I - NOTE: 2005 Wis. Act 443contains explanatory notes.
Federalaw precludes a state court from dividing military nondisability retirement Cross-reference: See also ctDWD 142 Wis. adm. code.

pay pursuant tstate community property laws. McCartyMcCarty 453 U.S. 210

(1981). 767.71 Reconciling percentage—expressed support

An insureds beneficiary designation under servicersegroup lifeinsurance ; .
policy prevailed over a constructive trust imposed by a state court. Ridgewa)pvrders' (1) REQUESTFORDETERMINATION. (a) In this section,

Ridgeway454 U.S. 461981). “supportorder” means an order for child support under this-chap
ERISAdid not preempt a tonsin court order awarding a spouse 1/2 of a benefier or s.948.22 (7) an order for family support under this chapter

ciary’sinterest in a pension. Savings and Profit Sharing Fund of Sears Employ; i i i i
v Chgo717 F2d 1038(1983). 6% stipulation approved by the court for child support under this

~ Dilemmav. Paradox: ¥luation of aradvanced degree upon dissolution of a—marChapter-
riage. Loeb and McCann, 66 MLR 495 (1983). (b) If a support order is or has been expressed as a percentage

Therecognition and valuation of professiog@odwill in the marital estate. 66 ; ; ; f
MLR 697 (1983). of parental income, a partincluding the state or a county child

Enhancedalue of a closely held corporation at the timeligbrce: What role will  SUPportagency under §9.53 (5)if the state is a real party in inter
Wisconsin'smarital property act play? Podell, 69 MLR 82 (1985). estunder s767.205(2) (a) may request a determination under
No-faultdivorce: Bx consequences of support, maintenance and praeity  this section of the amount due under the ard€he court may

ment. Case, 1977 WBB1L ; ;
Prenuptial and postnuptial agreements. Loeb, WBB March 1981. determinethe amoundue and, if ordered by the court, the county

Drafting enforceable marital agreements. Garczynski. WBB Sept. 1986,  Child support agency shall reconcile the amount due with pay
The marital property act does not changéstiénsins divorce law Weisberger. Mentsactually made to determine if an arrearage exists.

N My A i ext o to divide in di Cosslitts. L (2) NoOTICE AND AFFIDAVIT. (a) The party seeking the deter
Aug 1000, o neing exira property fo divide In dlvorce. KessEYS. LA minationunder this section shall file with the court a notice of rec
Divorce Provisions in Opt-out Marital Property Agreements. Rasmussén. WoONCiliationof account and aupporting dfdavit. No later than 3
Law. April, 1994. businessdays after filing, the party seeking the determination

A Decade PosButton v Button Drafting Prenuptial Agreements. Garczynski.ghal| serve the notice andfifavit on all other parties including
Wis. Law. Aug. 1999. !

A Primeron Dividing a Military Pension. Halling & Drefahl. i Law Aug.  thechild support agency if the state is a real party in intebgst,
1999. sendingthe notice and &élavit by regular mail to théast—known

WhenLovebirds Split: Dividing the Retirement Ndsgg at Divorce — Properly ;
Dividing Pension Benefits. Patel. i¥¥Law Oct. 2006. addressprovided under 767.58 (2) pursuant to s/67.70

WhenLovebirds Split: Dividing the Retirement Nest Egg at Divorce — Dividing  (b) The notice ofeconciliation of account shall include all of
WisconsinRetirement System Benefits. Dennisonis\Waw Oct. 2006. the following:

BusinesOwners in Divorce: A Basic OvervievKrimmer Ws. Law June 2008. T A i L .

1. The period of time for which the reconciliation is sought.

767.63 Disposed assets may be subject to division.  In 2. A statement that, unless a party requesisaging no later
an action decting the familyexcept an action tofafn marriage than20 business days after the date of the notice, the court may
unders.767.001 (1) (a)any asset with a fair market value of $50@nteran order determining tremount due under the percentage—
or more that would be considered part of the estate of either or betbressedrder and may enterrapayment order that applies if
of the parties if owned by either or both of them at the time of ttiee reconciliation of the amount due with payments madealts
action and thatwas transferred for inadequate consideratioim an arrearage.

wasted given away or otherwise unaccounted for bye of the 3. The mailingaddress to which the request for a hearing must
partieswithin one year prior tdhe filing of the petition or the pg gelivered or mailed to schedule a hearing under(&)b.

length of the marriage, whichever is shorter rebuttably pre (c) The supporting &tlavit shall state the facts supporting a

sumedto be property subject to division undei767.61and is X L : :
b . A reasonabléasisfor determining the payerincome during the
subjectto the disclosure requirement of76.7.127 Transfers that geriodof time for which the reconciliation is sought.

resulted in an exchange of assets of substantially equivalent valt o . .
neednot be specifically discloseifl those assets are otherwise ?3) IFHEARING HELD. (@) Wtthin 10 business days after receiv

identifiedin the statement of net worth. Ing a timely request for a hearing, the court shall set the matter for
History: 1977 c. 1051979 c. 3%s.50, 92 (4) 1979 c. 35%.39; Stats. 1979 s. hearing. The court shall send notice of the date, time, and location
767.2752005 a. 443,124 Stats. 2005 s. 767.63. of the hearing to the parties by regular mail at their last—-known
addresses.

(b) At the hearing, the court may establish the appropriate
chargeunder the percentage order by determining the amaunt
the payefs income that is subject to the percentage—expressed

ENFORCEMENT order during the period for which reconciliation is sought and
applyingthe ordered percentage to that amount. The court may
767.70 Child support enforcement: notice and service entera repayment order that becomeeetive if the reconcilia
of process. (1) WHEN SATISFIED. In an action under $67.001 tion of the amount due with payments made results in an arrear
(1) (i) to enforce or modify a judgment or order with respgect age.

SUBCHAPTERVIII
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(4) IF NO HEARING. If no party requests a hearing, the court. 767.001 (1) (f) or for maintenance payments undefé7.001
shallreview the supporting filavit within 60 days of filing. If (1) (g); an order for opbligation to pay the annual receiving and
the courtfinds that the didavit contains a reasonable basis fodisbursingfee under s767.57 (1e) (g)an order for a revision in
determiningthe paye’s income during the period for which fec ajudgment or order with respect to childpport, maintenance, or
onciliationis sought, the court may enter an order determining tfeamily support payments under®7.59 a stipulationapproved
amountdue under the percentage—expressed order and may eoyethe court for child support under this chapter; and an doder
arepayment order that becomefeefive if the reconciliation of child or spousal support entered unde948.22 (7)
theamount duavith payments made results in an arrearage. The (1f) PayMENT ORDERAS ASSIGNMENT OF INCOME. A payment
courtshall send the order to the parties by regular mail to theifderconstitutes an assignment of all commissions, earnings, sal
last-knownaddresses. aries,wages, pension benefits, benefits undet.6&.or 108, lot-

(5) EnFORCEMENT. Any arrearage that exists as a result of thiery prizes that are payable in installments, and other money due
reconciliationof the amount due with payments made may k@ to be due in the future to the department or its designee. The

enforcedunder ch49 or this chapter assignmenshall be for an amount didient to ensure payment

History: 2005 a. 443 underthe orderobligation, or stipulation and to pay any arrear
agesdueat a periodic rate not to exceed 50% of the amount ef sup

767.73 Delinquent child or family support; suspen - portdue under the ordeobligation, or stipulation so long as the

sion of operating privilege. (1) AUTHORITY TOSUSPEND. (@) additionof the amount toward arrearages does not leave the party
In this subsection, “support payment” meangayment ordered at an income below the poverty line established ud@SC
for support under §.67.521 support under §.67.501 childsup  9902(2).
port or family support under §.67.225 child support under s.  (1m) OgLicaTION CONTINUING. If & partys current obligation
767511 fam”y Support ur_]der §6753l revisedchild or fam_”y to pay maintenance’ child support’ Spousal support, or fam”y sup
supportunders.767.59 child support under §67.863 (3)child  port terminates but the partyas an arrearage in the payment of
support under §/67.85 child support under §67.89 child SUp  one or more of those payments or in the payment of the annual
port under s.767.805 (4 child support under ch69, or child  recejvingand disbursing fee, amssignment under sutif) con
supportunder s948.22 (7) tinuesin efect, in an amount up to the amount of the assignment
(b) If a person fails to pay a support payment that is 90 or mdseforethe party$ current obligation terminated, until the arrear
dayspast due and the court finds that the person has the abilityat@is paid in full.
paythe amount ordered, the court may suspend the pergue¥ (2h) DELAYED WITHHOLDING; FAILURE TO PAY. If a court—
atingprivilege, as defined in 840.01 (40)until the person pays grderedassignment, including the assignment specified under
all arrearages in full or makes payment arrangements that are @, (1f) for the payment of any arrearages ci@es not require
isfactoryto the court, except that the suspension period may n@imediatelyeffective withholding and a payer fails to make a
exceedZ_ year.S. If otherwise e||g|b|e, the p.erson IS ellglble for %quiredmaintenance‘ Ch”dupportY Spousa| Support‘ fam"y sup
occupationalicense under £43.10at any time. port, or annual receiving and disbursing fee payment within 10
(2) NOTICE OF SUSPENSIONTO DEPARTMENT OF TRANSPORTA  daysafter its due date, within 20 days after the payraehtt date
TIoN. If a courtorders suspension of a persooperating privilege the court or county child support agency undes&53 (5)shall
undersub.(1) (b), thecourt shall notify the department of trans cause the assignment to go intteef by providing notice of the
portation, in the form and manner prescribed by the departmexgsignmenin the manner provided under s@®x) and shall send
The notice to the department shall include the name and lastnotice by regular mail to the last-known address of the payer
known address of the person against whom the support order Wag notice sent tehe payer shall inform the payer that an assign
enteredcertificationby the court that the person has been notifiedentis in efect and that the payer mayithin a 10—-day period
of the entry ofthe support order and that there are arrearagesaiterthe notice is mailed, by motion requastearing on the issue
supportpayments that are 90 or more dagst due, and the placeof whether the assignment should remain fiectf The court shalll
wherethearrearages may be paid. The notice shall also state theitd a hearing requested under this subseatiitiin 10 working
the persons operating privilege remains suspended untiptre  daysafterthe date of receipt of the request. If at the hearing the
sonpays all arrearages in full or makes payment arrangements fiaterestablishes that the assignment is not proper because of a
aresatisfactory to the court, excepat the suspension period maymistakeof fact,the court may direct that the assignment be-with
not exceed 2 years. drawn. Either party maywithin 15 working days after the date of
(3) NoTICE OF PAYMENT TO DEPARTMENT. If the persorsubse — adecision by a circuit court commissioner under this subsection,
quentlypays the full amount dhe arrearages or makes paymerfieekreview of the decision by the court witirisdiction over the
arrangementshat are satisfactory to the court, the court shaction.
immediatelynotify the department of transportation of the-pay (2m) UNPAID RECEIVING AND DISBURSING FEES; ASSIGNMENT.
mentin the form and manner prescribed by the department. (a) 1. An obligation to pay unpaid fees under&z.57 (1e) (b)
(4) APPLICATIONTO PASTARREARAGES. This section applies to 1m. constitutes an assignment of all commissions, earnings, sala
supportarrearages existing on or after October 1, 188fardless ies,wages, pension benefits, benefits underlé.or 108, lot-
of whenthe arrearages accrued or when the order or judgmégfyy prizes that are payable in installments, and other money due
requiringthe payment of support was entered. or to be due in the future to the department or its designee.

(5) RELATIONSHIPTO OTHERREMEDIES. The remedy permitted 2. An obligation to pay unpaid fees under7.57 (1e) (b)
underthis section is in additioto any other remedies authorized?Mm. constitutes an assignment of all commissions, earnings, sala

by law ries,wages, pension benefits, benefits underlé.or 108 lot-
History: 1995 a. 4011997 a. 84191 1999 a. 932; 2005 a. 443s.139,140,141,  tery prizes that are payable in installments, and other money due
236, Stats. 2005 s. 767.73. or to be due in the future the clerk of court to whom the fees are

owed,or to his or her successor

767.75 Assignment of income for payment  obliga - (b) Thecounty child support agency undei58.53 (5)may
tions. (1) DerNmoNs. In this section: B ~ causean assignment under péa) to go into efect by providing
~(a) “Employer” includes the state and its political subdivinotice of the assignment in the' manner provided under (@up.
sions. andsending a notice byegular mail to the last—known address of
(b) “Payment order” means an order for child support unddve payer The notice sent tihe payer shall inform the payer that
this chapter for maintenance payments under767.2250r anassignmenis in efect and that the payer mayithin a 10-day
767.56 for family support undethis chapterfor costs ordered periodafter the notice is mailed, by motion request a hearing on
unders.767.805 (4)or 767.89 (3) for support by a spouse undettheissue of whether the assignment should remairféctefThe

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%2049
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/statutes/2009/767.521
https://docs.legis.wisconsin.gov/document/statutes/2009/767.501
https://docs.legis.wisconsin.gov/document/statutes/2009/767.225
https://docs.legis.wisconsin.gov/document/statutes/2009/767.511
https://docs.legis.wisconsin.gov/document/statutes/2009/767.531
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/767.863(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.85
https://docs.legis.wisconsin.gov/document/statutes/2009/767.89
https://docs.legis.wisconsin.gov/document/statutes/2009/767.805(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20769
https://docs.legis.wisconsin.gov/document/statutes/2009/948.22(7)
https://docs.legis.wisconsin.gov/document/statutes/2009/340.01(40)
https://docs.legis.wisconsin.gov/document/statutes/2009/343.10
https://docs.legis.wisconsin.gov/document/statutes/2009/767.73(1)(b)
https://docs.legis.wisconsin.gov/document/acts/1995/401
https://docs.legis.wisconsin.gov/document/acts/1997/84
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/32
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20139
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20140
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20141
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20236
https://docs.legis.wisconsin.gov/document/statutes/2009/767.225
https://docs.legis.wisconsin.gov/document/statutes/2009/767.56
https://docs.legis.wisconsin.gov/document/statutes/2009/767.805(4)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.89(3)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(f)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(g)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.001(1)(g)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57(1e)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.59
https://docs.legis.wisconsin.gov/document/statutes/2009/948.22(7)
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20102
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20108
https://docs.legis.wisconsin.gov/document/usc/42%20USC%209902
https://docs.legis.wisconsin.gov/document/usc/42%20USC%209902
https://docs.legis.wisconsin.gov/document/statutes/2009/767.75(1f)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.75(1f)
https://docs.legis.wisconsin.gov/document/statutes/2009/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.75(2r)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57(1e)(b)1m.
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57(1e)(b)1m.
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20102
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20108
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57(1e)(b)2m.
https://docs.legis.wisconsin.gov/document/statutes/2009/767.57(1e)(b)2m.
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20102
https://docs.legis.wisconsin.gov/document/statutes/2009/ch.%20108
https://docs.legis.wisconsin.gov/document/statutes/2009/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.75(2m)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/767.75(2r)

767.75 ACTIONS AFFECTING THE FAMILY Updated 09-10Wis. Stats. Database 40

courtshall hold a hearingequested under this paragraph withimnamount, if the amount exceeds $50, thaijsal to 1% of the

10 working days after the date of receipt of the request. If at tmount not withheld or sent.

hearingthe payerestablishes that the assignment is not proper (b) If an employer who receives an assignment under this sec
becausef a mistake of fact, the court may direct that the assigiion or s.767.225 (1) (L)or 767.513 (3)¥ails to notify the depart
mentbe withdrawn. The payer or the county child support agen@éntor its designee within 10 days after an employee is termi
may, within 15 working days after the date of a decision by-a Cihated or otherwise temporarily or permanently leaves
cuit court commissioner under this paragraph, seek review of #fiploymentthe employer may be proceeded against under the
deCISIOnby the court with JUrlSdlCtlon over the action. principa| action under ch785 for Contempt of court.

(2r) NOTICE OF ASSIGNMENT TO INCOME SOURCE. Upon entry (c) No employer may use an assignment under this section or
of each order for child support, maintenance, family Suppor, sup 767.225 (1) (L)or 767.513 (3)as a basis for the denial of
portby a spouse, or the annuateiving and disbursing fee, andemploymento a person, the disclyar of an employee, or any dis
upon approval of each stipulation for child support, uniées ciplinary action against an employee. An employer who denies
courtfinds that income withholding is likely to cause the payemploymenior dischages or disciplines an employee in violation
irreparableharm or unless §.67.76applies, the court or county of this paragraph mae fined not more than $500 and may be
child support agency under9.53 (5)shall provide notice ahe  requiredto makefull restitution to the aggrieved person, including
assignment by regular mail or by fa}csmlle machine, as dEfIned‘@ilnstatemenand back payExcept as pro\/ided in thtmragraph,
s.134.72 (1) (a)or other electronic means to the last-knowpestitutionshall be in accordance with@73.20 An aggrieved
addressof the person from whom the payer receives or wilersonmay apply to thelistrict attorney or to the department for
receivemoney The notice shall provide that the amount withhelgnhforcemenbf this paragraph.
may not exceed the maximum amount that is subject to garnish (6m) CONVERSION OF CERTAIN SUPPORT ORDERS TO FIXED
mentunderl5 USC 1673b) (2). If the department or its designegoynr. A county child support agency unde8.53 (5)may
doesnot receive the money from the person notified, the court Qfnyerta support amount in an order for income withholding
county child support agency under 59.53 (5)shall provide \hqerthis section that is expressed as a percentage of income to
noticeof the assignment to any other person finom the payer {he equivalent sum certain amount for purposes of enforcing a
receivesor will receive money Notice under this subsection may;piiq support order in another state under sultbr VI of ch.
bea notice of the court, a copy of the executed assignment, 6@ Nothing in this subsection authorizes a change, or may be
copy of that part of the court order directing payment. construedo change, the support obligation specified in the under

(3h) DUTIESOFPERSONRECEIVINGASSIGNMENTNOTICE. APeF  lying child support order
sonwho receives notice of assignmenmtder this section or s. 7) RECEIPTOEMORE THAN ONENOTICE OF ASSIGNMENT. A DEF
767.225(1) (L) or767.513 (3pr similar laws of another state S'h"’“%or(m)/ho receives more than one noticeas$ignment undeﬁ sub.
withhold the amount specified in the notice framy money that 3h) may send all moneyithheld to the department or its desig
personpays to theayer later than one week after receipt of noti e,whichever is appropriate, in a combined paymaetpmpa
of assignment. Whin 5 days after the day the person pays mongyaq by any information the department or its designee requires.

to the payerthe person shall send the amouiithheld to the . L
departmenbr its designee oin the case of an amouatdered (/M) CHANGEIN PAYROLL PERIOD. (a) In this subsection, “pay
gperlod has the meaning given in74..63 (5)

withheld for health care expenses, to the appropriate health cH ; o
insurer,provider or plan. Vith each payment setd the depart () If after an assignment is infet the payes employer
mentor its designee, the person from whom the payer receiv@¥ngests payroll period, or the payer changes employers and the
moneyshall report to the department or its designee the [saye?€W employefs payroll period is diérent from the former
grossincome or other gross amount from which the payment wagPloyer’spayroll period, the county child support agenogler
withheld. Except as provided in su8m), for each payment sent S-59.53 (5)may unlessotherwise ordered by a judge, amend the
to the department or its designee, the person from whom the payhholding assignment or order so that all of the following apply:
receives money shall receive an amount equal to the perem’ 1. The withholding frequencyorresponds to the new payroll
essarydisbursements, nad exceed $3, which shall be deductegeriod.

from the money to bpaid to the payerSectior241.09does not 2. The amounts to be withheld reflect tejustment to the
applyto assignments under this section. withholding frequency

(3m) ASSIGNMENT OF UNEMPLOYMENT COMPENSATION BENE- (c) The county child support agency shall provide notice of the
FITs. Benefits under cHLO8 may be assigned and withheld onlyamendedvithholding assignment or order by regutaail to the
in the manner provided in $08.13 (4) Any order to withhold payer’semployer and to the payer
benefitsunder ch108 shall be for a fixed sum unless the court— History: 1971 c. 10; 1975 c. 94.91 (3) 1975 c. 1991977 c. 1051979 c. 32

iqati i i i i i§5.50, 92 (4) 1979 c. 196221; Stats. 1979's. 767.265981 c. 20186, 1983 a. 27
orderedobligation on which the withholding order is based i %4 1085 2 291967 3. 365,136 1067 4, 353,64 1087 & 303403 1089 4. 31

expressedh the court order as a percentagénefpayeis income, 56212 336 1991 a. 2871993 a. 16326 389, 481 1995 a. 2%.9130 (4) 1995 a.
in which case aorder to withhold benefits under cdt08shall be 279 404 1997 a. 27191; 1999 a. 92001 a. 1661, 105 2005 a. 443s.116t0 118
for a percentage of benefits payable. When montylie with ~ 237 Stats. 2005 s. 767.75.

; TE: 2005 Wis. Act 44 i ! .
held from these benefits, no fee may be deducted from the amouf°TE: 2005 Ws. Act 443contains explanatory notes

- ! . . . emaximum amount subject &ssignment to collect an arrearage is 50% of the
withheld and no fine may be levied for failure to withhold th&upportcurrently due. A 25% wage assignment for current support limits an-assign
money. mentfor arrearages to an additional 12.5% of wages. Schnet3ehwuetzerl74
) . . Wis. 2d 458 497 N.W2d 772(Ct. App. 1993).
(4) AssIGNMENTPRIORITY. A withholding assignment arder Theassignment under sub. @)es not require earnings to be withheld and there

underthis section 06.767.225 (1) (L)r767.513 (3has priority foreis not a garnishment subject to federal restrictions. Carperimaaw 230
overany other assignment, garnishment, or similar legal proc&ég 2d 384 602 N.W2d 536(Ct. App. 1999)98-2874 -

emandatory wagassignment provisions of this section are constitutional. 68
understate law Atty. Gen. 106.

(6) FAILURE TO COMPLY WITH ASSIGNMENT OBLIGATIONS. (a)
Exceptas provided in sul§3m), if after receipt of notice of assign 767.76 Account transfers. (1) AUTHORITY OF COURT TO
mentthe person from whom the payer receives money fails keQuIre. If the court determines thatcome withholding under
withhold the money or send the money to tepartment or its s.767.75is inapplicable, indéctive, or insuficient to ensure pay
designeeor the appropriate health care insymovider or plan  mentunderan order or stipulation specified in7§7.75 (1) or that
asprovided in this section or 867.225 (1)L) or767.513 (3)the incomewithholding under s767.513 (3)s inapplicable, indééc-
person may be proceeded against under the principal action utiger, or insuficient to ensure payment of ghild’s health care
ch.785for contempt of court or may be proceeded againder expenses,including payment of health insurance premiums,
ch.778and be required to forfeit not less than $50 nor more tharderedunder s767.513 the court may require the payer to iden
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tify or establish a deposit account, owneevhole or in part by (3) NoNCOMPLIANCE; ENFORCEMENT. If a party fails to pay a
the payer that allows for periodic transferd funds and to file payment ordered under syfim) or to give security under sub.
with the financial institution at which thaccountis located an (2), the court may by any appropriate remedy enforce the judg
authorizatiorfor transfer from the account to the department or itsent,or the order as if it were a final judgment, including pagt
designee.The authorization shall be provided @standard form duepayment and interest. Appropriate remedies include but are
approvedby the court and shall specify tfiequency and the not limited to:
amountof transfer suficient to meet the payer obligationunder (@) Execution of the order or judgment.
the order or stipulation, as required by the courhe authoriza (b) Contempt of court under ch8s.
tion shall include the payer consent for.the fmanuql institution (c) Money judgment for past due payments.
or an oficer, employee, or agent of the financial institution te dis d) Satisfacti der 811.230f ttachadhd
closeinformation to the court, county child support agency undep (8)1]. atisfaction unaer 811.23of any property attac er
s.59.53 (5) department, or departmentiesignee regarding the®™ .
?cco?ntfor which the payer has executed the authorization for E?)) I%?zngﬁrz(tegtp):;iirilﬁlpiort or family support, satisfac
ransfer. )

(2) TRANSFEROF FUNDSBY FINANCIAL INSTITUTIONS. A finar tion under s780.100out of the proceeds of the sale of any ship, boat

cial institution that receives an authorization for transfieder OF Vessel attached and sold underz80.

sub.(1) shall transfer the amourds specified in the authorization ~ (4) INFORMATION ON BOAT OWNERSHIP. Upontherequest of a

or shall transfer the amount available for transfer if at a time @®unty, the department of natural resourcg®ll provide the
transferthat amount is less than the amount specified in the-autgguntywith a list of the names and addresses of all of the owners
rization. The financial institutiomay accomplish the transfer byof boats that have a valid certificate of number or registration that
any lawful means, including payment by check, subject to ti@sbeen issued by the department und8052 The department
termsof the account. Thfinancial institution may deduct from shall prepare the list annually before May 31 of each.year

the payets account for each transfer its usual fee for such fund gy 17g & 0o ¢ e A L e s Gor ata0s 2 oy ione
transfers. If the account is closed or if no funds are available atzg, 1987 a. 332.64; 1993 a. 4811995 a. 77287 1997 a. 27191 1999 a. 103

time of transfer the financial institution shall notify the county2005a. 443ss.137, 239, Stats. 2005 s. 767.77.

chid Support agency under 59,53 (5)or the depariment o s A Sl Ksled i eaithg e i o a s o e e poymamel
designeewhichever is appropriate, within 10 degf$er the date v. Foreggeras Ws. 2d 512180 N.W2d 578(1970).

on which the funds should have been transferred. Whenparents each own a 1/2 interest in future proceeds of real estate and the state

- contributes to child support, the court matorder the custodial parent to pay child
(3) PRIORITY OF TRANSFERAUTHORIZATION. An authorization supportin the form of an accumulating real estate lien in favadhefstate. State ex

for transfer under sulfl) has priority oveany other authorization rel.v. Reible,91 Ws. 2d 394283 N.w2d 427(Ct. App. 1979).
for transfer and over an assignment, garnishment or similar |egma'hetrial court had the power to order a parent to look for additional or alternative
pl

procesaunder state law or the laws of another state. Denn?sy;?g';‘g;gil';e{,%;_” Zcé)gﬁﬁgﬂa NE{,@%H%%?&%’QE}_ procedures are discussed.

(4) REVOCATION OF TRANSFERAUTHORIZATION. An authoriza Thereis no authority under this sectiongmant credits against arrearages.gfant

: credit requires modification of the judgment under s. 767.32 [now s. 767.59]. Under
tion for transfer under subl) may not be revoked except by COUI‘E_ 767.32 (1r) [now s. 767.59 (1@]court is without discretion to grant credits against

order. arrearage$or direct payments made for child support regardless of when the order

(5) AUTHORIZED DISCLOSURE. A financial institution or an ‘évgf(eé‘tt?f;b. 'fggg)'gssf:fgenéy Child SupporEisher200 Ws. 2d 807547N.W.2d
officer, employee, or agent of a financial institution may disclose

information to the court, county child support agency under $67.78 Enforcement; contempt proceedings. (1) Der
59.53(5), department, or departmenitiesignee concerning anition. In this section, “financial obligation” means an obligation
accountfor which a payer haaxecuted an authorization for transfor payment incurred under 43.355 (2)(b) 4, 48.357 (5m) (a)
fer under sub(1). 48.363(2), 767.225767.241767.511767.531767.56 767.61,
(6) LiaBiLITY IMMUNITY. No financial institution or dicer, 767.71 767.805 (4)767.85 767.863 (3)767.89 938.183 (4)

employeeor agent of dinancial institution is liable to an account938.355(2) (b) 4, 938.357 (5m) (g)or 938.363 (2)
ownerfor any sum transferred, or fany information disclosed, (2) NONCOMPLIANCE; ORDERTO SHOW CAUSE. If a person has
in compliance with this section. incurreda financial obligation and has failed withimemsonable

History: 1993 a. 4811995 a. 2791997 a. 271999 a. 92001 a. 361,105 2005 time or as ordered by the court to satisfy the obligation, and the
a.443s5.120, 238 Stats. 2005 s. 767.76. wage assignment proceeding under767.75and the account
transferunder s767.76are inapplicable, impractical, anfeasi
ble, the court may on its own initiative, and shall on the application
of the receiving partyissue an order requiring tipayer to show

767.77 Enforcement of payment obligations. (1) Der-
NITION. In thissection,’payment obligation” means an obligation,

to pay support under 88.355 (2) (b) 448.357 (5Sm) (8}48.363 5 ;seat a reasonable time specified in the order why he or she
(2),938.183 (4)938.355 (2) (b) 4938.357 (Sm) (3)or938.363  ghoyidnot be subject to contempt of court under#3t.

(2), support or maintenance unde767.501 child support, fam  yistory: 1977 c. 1051979 c. 3%s50,92 (4) 1979 ¢.196 1979 c. 25%.17; Stats.

ily support, omaintenance under 867.225 child support under 1979s. 767.3051993 a. 4811995 a. 771997 a. 27191, 1999 a. 1032005 a. 443
8.767.511 maintenancender s767.56 fam"y support undgr S- Sségr?tfelr?l?;ﬁitaaés.asgg;)rsi.at7e6r7nZ§r.ls to enforce child support arrearages after a child
767.53] attorney fees under767.241 child support or a chile’  pagreached majority Griffin v. Reeve 141 Ws. 2d 699416 N.W2d 612(1987).
healthcare expenses under76€7.85 paternity obligations under — wnena contemnds liberty interests are at risk, he or shest be given an oppor
S.767.805 (4)767.863 (3)or 767.89 support arrearages undeftunity to show the court that the failure to comply with thegewzonditions was not

s.767.71 or child or spousal support undeBd8.22 (7) \ivélggl).and intentional. M.H. v C.A.B.163 Wis. 2d 833472 N.W2d 939(Ct. App.

(1m) TeErRMSOFPAYMENT. The courimay order that a payment
obligation be paid in the amounts and attthresthat it considers

expedient. SUBCHAPTERIX
(2) SecurITYFORPAYMENT. The court may impose liability for
a payment obligation as@hage upon specific real estate of the PATERNITY

obligatedparty or may require thatrty to give siiicient security

for payment. No chge upon real estate idegftive until the order 767.80 Determination of paternity . (1) WHO MAY BRING

or judgment imposing liability or a certified copy of it is recordedcTion OR FILE MOTION. The following persons may bring an
in the ofice of the register of deeds in the county in which the reattionor file a motion, including an action orotion for declara
estates situated. tory judgment, for the purpose of determining the paternity of a
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child or for the purpose of rebutting theesumption of paternity  (c) If amatter is referred under48.299 (6) (apr938.299 (6)
unders.891.4050r 891.41 (1) (a)to an attorney designated under g6b(a) that attorney shall
(a) The child. also include in the petition notification to the court that the matter
(b) The childs natural mother wasreferred under £18.299 (6) (apr938.299 (6) (a)

) Unless s767.805 (1 lies, anale presumed to be the (Sm) APPLICABLE PROCEDURE;EXCEPTIONS. EXxcept as pro
chitds ey umeior 601 daer tor a1 P videdin s5.767.805 767.863 (3)767.85 767.893 (2)and(2m),

) . and769.401 unless a male is presumed the chifdther under s.
(d) A male allegedr alleging himself to be the father of theggy 41 (1) is adjudicated the chilsifather either under £67.89
child. ) - or by final order or judgment of a court of competent jurisdiction
(e) The personal representative of a person specified ungleinother state, or has acknowledged himself to be theschild’
pars.(a) to (d) if that person has died. fatherunder s767.805 (1)or asubstantially similar law of another
() The legal or physical custodian of the child. state,no orderor temporary order may be entered for child-sup

(g) This state whenever the circumstances specified inPrt, legal custodyor physical placement until the maleajudi

767.205(2) (a)apply including the delegates the state as speci catedthe father using the procedure set fortthis subchapter
fied in sub.(6). excepts.767.805 Except as provided in $%67.805767.85 and
(h) This state as provided under s(@m). 769.401 the exclusive procedure for establishment of child sup
N A di d it inted for the child undegs235 port obligations, legal custodgr physical placement rights for a
76§|)407gfar lan 338' E?Sappom edorthe child un malewho is not presumed the chiédather under s891.41 (1)
_' @) (c) or ' . ) adjudicatedhe fatheror acknowledged under 867.805 (1)or
() A parent of a person listed under @, (c) or (d), if the 3 substantially similar law of another state tatbefather is by an
parent is liable or is potentially liable for maintenan€a child  gction under this subchapteexcept s.767.805 or under s.
of a dependent person unde#8.90 (1) (a) 2. 769.701 No person may waive the use of this procedure. If-a pre
(k) In conjunction with the filing of a petition for visitation sumptionunder s891.41(1) exists, a party denying paternity has
with respect to the child under®&7.43 (3) a parent of a person the burden of rebutting the presumption.
who has filed a declaration gfaternal interest under 48.025  NOTE: Sub. (5m)is amended by2009 Wis. Act 321effective the date stated
with respect to the child or a parent ofa person who, before A% h;ozr:t(())tlrceeat?Ub“ShEd in the Wsconsin Administrative Register under s.
1, 1998, signed and filed statement acknowledging paternity ' o
" . (5m) APPLICABLE PROCEDURE; EXCEPTIONS. Except asprovided in ss.
unders.69.15 (3) (b) 3with respect to the child. 767.805,767.863 (3), 767.85, 767.893 (2) and (2m), and 769.401, unless a male is
(Im) VENUE. An action under this section may be brought inrtﬁsumeg the t;gi;dg ;athgr tf{ndlersd- 891-.43(1), ist atfijudicarttedf the chiisifeither
H H H H H eltner unaer s. . Or Dy Tinal oraer or juagment or a court or competent jurts
the Count.y in which the child or th.e a”e.ged fatmes“.jes oris diction in another state, or has acknowledged himself to be the chitdfather
foundor, _'f the father is deceased, in which proceedings for prnder s. 767.805 (1) or a substantially similar law of another state, no order or
bate of his estate have been or could be commenced. temporary order may be enteed for child support, legal custody or physical
placementuntil the male is adjudicated the father using the pocedure set forth
. (2) CERTAIN AGREEMENTSNOT A BAR TOACTION. Regardlessf in this subchapter except s. 767.805. Except asquided in ss. 767.805, 767.85,
its terms, an agreement maafter July 1, 1981, other than anang 769.401, the exclusiverocedure for establishment of child support obliga
agreemenapproved by the coubietween an alleged or presumedons, legal custody or physical placement rightsfor a male who is not pesumed
fatherand the mother or child, does not bar an action under tm‘sgr“'sd’;ef?g*gsf Ellgfi)ﬁraséﬁ%;;‘itgl))} :‘Ifr‘]lqllilg'rclgtv‘i%fﬂ;%?ggfgggﬁ%?&%ﬁ?
section. Whenever the court approves an agrgement in W.hICh an‘actioln under this subchapterexcept s. 767.805, or under s. 769.402. No
of the parties agrees not to commence an action under this SQC&%@. nmay waive the use of this pscedure. If a presumption under s. 891.41
the court shall first determine whether or not the agreement is(ifexists, a party denying paternity has the burden ofabutting the presump-
the best interest of thehild. The court shall not approve any-protion-
vision waiving the right to bring an action under this section if this (6) WHICH ATTORNEY REPRESENTSSTATE. (a) The attorney
provisionis contrary to the best interests of the child. responsiblefor supportenforcement under 5§9.53 (6) (ashall
(3) STAY IF ACTION BEFOREBIRTH. If an action under this sec Provide the representation for the state syecified under s.
tion is brought before the birth of the child, all proceedings shaff7-205(2) (a)in cases brought under this section.
be stayed until after the birth, except that service of process, ser(b) Theattorney under £9.53 (6) (a)s the only county atter
vice and filing of pleadings, the first appearance and the takingft#y who may provide representation when stete delegates its
depositiondo preserve testimony may be done before the birth @thorityunder sub(1) (g).

the child. _ (c) The attorney under 5§9.53 (6) (apr any state attorney act
(4) CHiLD As PARTY. The child may be a party to any actioring under par(b) may not represent the state as specified under s.
underthis section. 767.205(2) (a)in an action under this section and at the same time

(5) PETITIoN. (8) In this subsectiorfany alleged father” actas guardian ad litem for thehild or the alleged child of the

includesany male whdas engaged in sexual intercourse with tHRATY: .
child’s mother during a possible time of conception of the child. (6m) WHENACTION MUSTBE COMMENCED. The attorneylesig

(b) An action under this section may be joined with any othBatedunder sub(6) (a)shall commence an action under this sec
action for child support and is governed by the procedures-spdign on behalf of the state within 6 months after receiving notifica
fied in s.767.205relating to child support, except that the title ofON under $.69.03 (15)that no father is named on the birth
the action shall be “In re the paternity of A.B.” The petition shafertificateof a child who is a resident of the county if paternity has
statethe name and date of birth of the child if born or that &t been acknowledged under#57.805 (1)or a substantially
motheris pregnant if the child is unborn, the nagi@ny alleged similar law of another state or adjudlca}ted, except in situations
father whether or not an action by any of the partiesetermine Unders.69.14 (1) (gland(h) and as provided by thiepartment
the paternity of the child or rebut the presumption of paternity £ "J'e-
the child has at any time been commenced, or is pending before(6r) RESPONSIBILITIESOF ATTORNEY UPONREFERRAL. (a) The
anycourt, in this state or elsewhere. If a paternity judgment haorneydesignated under sut6) (a) who receives aeferral
beenrendered, or if a paternity action has been dismissed, the péfiders.48.299 (6) (apr938.299 (6) (aphall do all of the follow
tion shall state the court thegndered the judgment or dismissedng:
theaction, and the date and the place the judgment was granted ifl. Give priority to matters referred unde#8.299 (6) (apr
known. The petition shall also give notice ofparty’s right to 938.299(6) (a) including priority in determining whethen
requesia genetic test under49.2250r 767.84 actionshouldbe brought under this section and, if the determina
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tion is that such an action shoudé brought, priority in bringing _ Sub.(1) does not permit a man alleging he is the fathéring a paternity action

1 H ichi f : fqrthe sole purpose of establishing paternity of a stillborn so that he may bring a
the action and in establishing the existence or noneXIStencevaﬁJngfuldeath action. The proper vehicle for determining parentage is a motion by

paternity. thefather undes. 885.23 for a determination of parentage within the pending wrong
2. As soon as possible, but no later than 30 days after the dgieah action. Shannon ETAlcia M. V.M. 2007 W1 20299 Ws. 2d 601728
onwhich the referral is received, notify the court that referred thésb. (1) utilizes mandatory language requiring the statritiate a patemity action

matterof one of the following: when,as provided in sub. (6m)p fathets name was listed on the birth certificate.
. . Thus,according to thelear language of this statute, the state was obligated to com
a. The dateon Wh'_Ch an action has _been brought u_nder_thﬂ\%ncea paternity action. A presumption of paternity under s. 891.41 does not allevi
section or the approximate date on which such an action will faethe state of its obligations undeib. (1). State.\Robin M. W 2008 WI App 60,
brought. 310Wis. 2d 786750 N.W2d 957 07-1181

b. That a determination has been made that an action sh S . .
not be brought under this section @rsuch a determination hasoyéc}'803 Determination of marital children.  If the father

not been made, the approximate date on which a determinatgdr}ﬁgr?;hzrﬁ;?cﬂoanmggg dcthr:led %rétlgv'gti‘; ;ﬁn’lf”e')?gg”t'%’hig
will be made as to whether such an action should be brought ge wr PP 4 - ; ptw

That th le desi diM8.299 (6 938.299 (6 the parental rights of the mother were terminated before either of
c. That the male designatedsr8.299 (6) (apr938.299 (6) hesecircumstances, the child becomes a marital child, is entitled

(a) has previously been excluded as the father of the child. 7 change irbirth certificate under $9.15 (3) (b) and shall

3. If an action is brought under this section, notify the coushjoy all of the rights and privileges of a marital child as if he or
thatreferred the matter as soon as possible of a judgment or oklgghad been born during the marriage of the parents. This section
determiningthe existence or nonexistence of paternity appliesto all cases before, on, or after itéeefive date, but no

(b) The attorney designated under si@.(a)who receives a estatealready vested shall be divestbd this section and ss.
referralunder s48.299 (7)or 938.299 (7)may bring an action 765.05to 765.24 and 852.05 The children of all marriages
underthis section on behalf of the state and may give pritwity declaredvoid under the law are nevertheless marital children.
thereferral and notify the referring court in the same manner as isiistory: 1979 c. 32s.48,92 (2) Stats. 1979 s. 765.25979 c. 352Stats. 1979
requiredunder par(a) when a matter is referred unded8.299 S.767.60;1981 c. 314.146, 1983 a. 4471985 a. 3152005 a. 443.229, Stats. 2005
(6) (a)or 938.299 (6) (a) S.767.803.

_(7) CLerkTOPROVIDEDOCUMENT. The clerk of court shafiro- - 767 805 voluntary — acknowledgment of  paternity .
vide without chage to each person bringing an action under th(g) CONCLUSIVE DETERMINATION OF PATERNITY. A statement
section except to the state under s(). (g) or (6m), a document acynowiledgingpaternity that is on file wittihe state registrar
settingforth the percentage standard established by the depaiijers. 69.15 (3) (b) 3after the last day on which a person may
mentunder s49.22 (9)and listing the factors that a court may{:on[ime|y rescind the statement, as specified BBs15 (3m)is a con

siderunder s767.51 (1m) : S ; ;
History: 1979 c. 3521981 c. 205.2202 (20) (M)1983 a. 4471985 a. 291987 clusivedetermination, which shall be of the sanfeatfas a judg

a.27,355, 399,413 1089 a. 31212 1993 a326 481 1995 a. 25.9126 (1991905 Ment,of paternity

a.68 100 201, 275,404, 1997 a. 1911999 a. 92001 a. 612005 a. 443s.12, 184, i i

241; Stats. 2005 s. 767.82007 a. 972009 a. 321 ‘ (tlm) '\Q'NKOR PAIRSN.T MAY '\t‘OT ?’t'GN' A minor may not sign a
Cross—reference: See also cHDCF 153 Wis. adm. code. statementcknowledging paternity
A paternity proceeding may nbe maintained posthumouslstate of Blum (2) RESCISSION OF ACKNOWLEDGMENT. (&) A statement

reich,84 Wis. 2d545 267 N.W2d 870(1978). See also Paternity of N.LBI0 Ws. H i e fi i i
24400 411 N-W2d 144(CE. App. 1987). acknowledgingpaternity that is filed with the state registrar under

Underthe facts of the casthe nonbiological father was not equitably estoppe@- 69.15 (3) (b) 3m.ay be rescinded as provided i168.15 (Sm)
from denying paternity or child support. Marriage of A. J. N. & J. MIAL Ws. by a person who signed the statement as a parent of the child who
2099, 414 N.W2d 68(Ct. App. 1987). . , is the subject of the statement.

A posthumous paternity action is allowable if it is brought by the putative '&ather . R .
personakepresentative. Le Fevre Schreiber167 Ws. 2d 733482 N.w2d 904 (b) If a statement acknowledging paternity is timely rescinded

(1992). as providedn s.69.15 (3m) a court may not enter an order speci

A paternity action may not be used to challenge paternity previously decided i i i i
divorceaction. That paternity was not challengedhe divorce is irrelevant if it figd in sub.(4) with respect to thenale who signed the statement

couldhave been litigated. Paternity of Nathad 7 Ws. 2d 352497 N.w2d 740 asthe father of the child unless the male is adjudicated thechild’

(Ct. App. 1993). father usinghe procedures set forth in this subchapecept for
Thefull faith and credit clause of the U.S. Constitution did not bar a petition {his section

determinepaternity when a paternity decree of another state would have been subjec"? :

to collateral attack in thattate. Paternity of R.L.1176 Ws. 2d 224 N.w.2d (Ct. (3) ACTIONSWHEN PATERNITY ACKNOWLEDGED. (&) Unless the

App. 1993). statemenacknowledging paternity has been rescindedcion

Because child has a right to brirgn independent action for paternity under sub : : ; ; ;
(1) (a), if the child was not a party to an earlier paternity action, it would be aviolatiaﬁecungthe famlly concerning CUStOth'ld support or phyS|Cal

of the childs due process rights mweclude the child from litigating the paternity placementrights may be brought with respect to persons who,

95-2838 R
An alleged father has a statutory right to a determination of pateitgaring trar under s69.15 (3) (b) 3as parents of the child a statement

to determine whether the chitbest interests would be served by a paterity prd@Cknowledgingpaternity
ggg‘fgﬁyfzg";g;gggfzgg_blygsgtg;;ge_-ogggmas M- Rimberly J.L.207Wis. 2d 383 (b) Except aprovided in s767.407 in an action specified in
Section893.88, limiting only an action for the establishment of patemitgs not par.(a) thecourt may appoint a guardian ad litem for the child and

precludea motion for the purpose of determining paternity in a probate proceediRghall appoint a guardian ad litem foparty who is a minpunless
gilsi%q%gettov. Jaskolski, 2003 WI App 7®61 Ws. 2d 723 661 N.w2d 869 the minor party is represented by an attorney

Construingthe discretionary authorityf a personal representative under sub. (1) (4) ORDERS WHEN PATERNITY ACKNOWLEDGED. In an action
(e)in a way that allows preventing the definitive determinatiomeafs would under

mine the principle that property of intestate deceased persons should dasceridndersub.(3) (a) if the persons who signed an(_i filed the state
kindredof the blood and defeat a cosrtesponsibility under s. 863.23 tpersons  mentacknowledging paternity as pareofsthe child had notice

who are the heirs of the decedshiall be determined by the court. DiBenedetto v, i i
Jaskolski, 2003 W App 7@61 Ws. 2d 723661 N W24 869 01-2189 of the hearing, the court shall make an order that cordfiosthe

In order for aputative biological father to have the necessary foundation for-a cdi@llowing provisions:

stitutionally protected liberty interest in his putative paternity must haveéaken i i
affirmative steps to assume his parental responsibilities for the child. Randy.A. J. (a) Ordefs for the I.egal CUStoqy of f"‘”d perlods of phySICal
Normal. J. 2004 WI 41270 Ws. 2d 384677 N.W2d 630 02-0469 placementwith the child, determined in accordance with s.

The competing interests of finality and fairness coalesce whasidering sub. (1) 767.41
(h) and principles of res judicata. Res judicata and collateral estoppel are founded o L. . .
principlesof fundamental fairness and should not deprive a party of the opportunity ?b) An order requiring either or both of the parentsdatrib

to have a full and fair determination of an issue. When the record demonstrated tit& to the support of any child of the parties who is less #8an

anadjudicated father nevead an opportunity for a full and fair determination of th ; ; ;
questionof paternity res judicata should not have barred relief. ShaneeRonnie eyear50|d‘ or any child of the pal’tI%hO is less than 19 years old

J.2004 WI App 58271 Wis. 2d 242677 N.W2d 684 03-1228 if the child is pursuing an accredited course of instruction leading
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to the acquisitiorof a high school diploma or its equivalent, deterthat fulfills the requirements under pda). The new statement
minedin accordance with §67.511 supersedeany statement previously filed with the state registrar

(c) A determination as to whigbarent, if eligible, shall have andhas the décts specified in this section.
theright to claim the child as an exemption for federal gax (c) The noticerequirements under 689.15 (3) (b) 3apply to
posesunder26 USC 151(c) (1) (B), or as an exemption for statehis section beginning with forms fahe acknowledgment of
tax purposes under 1.07 (8) (b) paternitythat are prescribed by the state registrar on April 1, 1998.

Lot ; History: 1993 a. 4811995 a. 1001997 a. 1911999 a. 92001 a. 1661; 2005
~ (d) 1. An order establishing the amountiué fathets obliga a.304 2005 & 4435233 242 Stats. 2005 5. 767.805.

tion to pay or contribute to the reasonable expenses ofititie NOTE: 2005 Wis. Act 443contains explanatory notes.

er's pregnancy and the chifdbirth. The amount established maégA Michigan Affidavit of Parentage was a conclusive determination of patémity

_ isconsin. The afidavit was not voided under sub. (5) (a) by s&®@nsin child sup
notexceed one—haff the total actual and reasonable pregnan rt action in which tests found the signer of thedakit not tobe the biological

andbirth expenses. The order also shall specify the sdfimth fatherwhen there was no showing of fraud, duress, or a mistake of fact in relation to
ings asto whether the fath&s income is at or below the povertyth@i SIgr}mg?_f theb aﬁdgvn. r?Ub" (5)b(b) does not pre;/%m E'l‘ﬁ child frorln brtlnglqg a

H i H paternityaction based on having been unrepresented al e original paternity pro
line establishedinder42 USC 99022), and shall specify whether tee 0" Baniel Tw, v. Joni K. W 2008 Wi App 13315 Ws. 2d181, 762 N.w2d
periodicpayments are due on the obligation, based on thefathes 0g-0902

ability to pay or contribute to those expenses. Wisconsin'sCustody Placement and Paternity Refotegislation. Vélther Ws.
2. If the order does not require periodic payments because % AP 2000

fatherhas no present ability to pay contribute to the expenses-g7 g13  summons (1) PurroSE. The summons shaitate
the court may modify the judgment or order at a later date eburpose of the a(ftion. '

requireperiodic payments if the father has the ability to pay at that (2) Senie. Theprocess shall be signed by the clerk of the

time. courtor by the petitionés attorney
(e) An order requiring either or both partiesptay or contribute (3) RETURNDATE. Every summons shall specify a return date

to the costs of the 9‘.*?“"'”.‘ ad litem fees and other .COStS' andtime before the court. The clerk of the court shall set the date
() An order requiring either party to pay or contribute to thg,qhour at which the summons is returnable.

attorney fees of the other party (4) Service. The summons and petiti@hall be served in the

(4m) LIABILITY FOR PAST SUPPORT. (&) Subject to par(b), manneprovided ins.801.11 (1) (a)or (b) or, notwithstanding s.

liability for past supporof the child shall be limited to support forggg 001(13), by registered or certified mail, with return receipt
the period after the day on which the petition, motion or order {g

show cause requesting support is filed in the action for suppor(r}’nedby the respondent.
undersub.(3) (a) unless a party shows, to the satisfaction of tr}SII(OB\Z/i:O?ch)Ar?hghe summons shall be in substantially one of the
court, all of the following: 9 )

1. That he or she was induced to delay commencing the actior‘a) Mother as petitioner
by any of the following: Y 9 STATE OF WISCONSIN, CIRCUIT COURT: ...COUNTY

a. Duress or threats.

b. Actions, promises or representations by the ofiety |n re the Paternity of A. B.

uponwhich the party relied. STATE OF WISCONSIN
c. Actions taken by the other party to evade proceedings gng

undersub.(3) (a) e
C..D. (Mother—Petitioner
2. That, after the inducement ceased to operate, he or she'&gﬁregs )

not unreasonably delay_ln commencing the action. _ City, State Zip Code File No. .
(b) In no evenimay liability for past support of the child be "
imposedfor any period before the hirth of the child. , Petitioners
(5) VOIDING DETERMINATION. (a) A determination of paternity VS. SUMMONS
that arisesunder this section may be voided at any time uponEa
motion or petition stating facts that show fraud, duress or a midddress ...(Case Classificationype):.... (Code No.)
take of fact. Except for good cause shown, any oreéetered City, State Zip Code
undersub.(4) shall remain in ééct during the pendency of a pro Respondent
ceedingunder this paragraph. '

(b) If a court in a proceeding under fa) determines thahe
maleis not the father of thehild, the court shall vacate any order .
enteredunder sub(4) with respect to the male. The court or the THE STATE OF WISCONSIN, @ the Respondent:
county child support agency under%9.53 (5)shall notify the
stateregistrayin the manner provided in69.15 (1) (b)toremove
the males name as the father of the child from the chitdith cer
tificate. No paternity action may thereafter be brought against 1

1. You have beesued. .... claims that you are the father of
thechild, .... born on .... (date), in .... (city) (county) (staté&u
mustappear to answer this claim of paterni#pur court appear
gceis:

malewith respect to the child. patEZ ...........................................
(6) APPLICABILITY. (a) This section does not apply unless all TIME: . ...
of the following apply to the statement acknowledgiagernity: Room: ... ...
1. The statement is made on a form prescribed by the state regJudge or Circuit Court Commissioner: ...............
istrar for use beginning on April 1, 1998. AArESS:. .« o ot ot
2. The statement was signed and filed on or after 2 f you do not appeathe court will entea default judgment
April 1, 1998. finding you to be the father

3. The statement contains an attestatiiause ShOWing that 3. If you plan to be represented by an attoyyey should
both parties, before signing the statement, received oral and Wgigntactthe attorney prior to the couappearance listed above. If
tennotice of the legal consequences of,rtgbts and responsibili  yoy are unable to fidrd an attorneythecourt will appoint one for
tlesarlsmg from and the alternatives to, signing the Statementyou 0n|y upon the genetic tests Showing that you are not excluded
(b) Parties who signed and filed a statement acknowledgiagthe father and the probability of your being the father is less than
paternitybefore April 1, 1998, may sign and file a new statemef9.0 percent.
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4. You are also notified that interference with the custody @fity, State Zip Code File No. ...
achild is punishable by a fine of up to $10,000 and imprisonment , Petitioners
for up to 5 years. Sectid@¥8.3] stats. Vs, SUMMONS

5. The .... County Clerk of Circuit Court is an equal opportye g

nity service provider If you need assistance to access services [, , .
thg courts orpneed mat){erial in an alternate format, please.call (_jdress . —-(Case Classificationype):-.... (Code No.)
Dated: ...., .... (year) City, State Zip Code
Signed..... .... » Respondent
G. H., Clerk of Circuit Court
o THE STATE OF WISCONSIN, @ the Respondent
Petitioners Attorney 1. You have been sued. The petitioner ... claims that .... is the
State Bar No.: ... mother and .... may be the father of the child, .... born ¢date),
Address: .... in .... (city) (county) (state). o0 must appear to answer this claim
City, State Zip Code: .... of paternity Your court appearance is:
Phone No.: .... Date: ...
(b) Alleged father as petitioner TIMe. L
STATE OF WISCONSIN, CIRCUIT COURT: ....COUNTY ROOM: . e
Judge or Circuit Court Commissioner: . ..............
) AdAress:. . ..
In re the Paternity of A. B. - 2. If you do not appegthe court may enter a default judgment
C. D. (Alleged Father—Petitioner) finding .... to be the fatherlf you plan to be represented by an
Address attorney,you should contact the attorney prior to the court appear
City, State Zip Code File No.ancelisted above. If you are alleged tothe father and you are
. Petitioners unableto aford an attorneythe court will appoint one for you
vs. SUMMONS ©nlyupon genetic tests showing that you areexatuded as the
fatherand the probability of your being the father is less than 99.0
E.F o percent.
Address .(Case Classificationype):.... (Code No.) 3. The .... County Clerk of Circuit Court is an equal opportu
City, State Zip Code nity service provider If you need assistance to access services in
, Respondent the court or need material in an alternate format, please call .... .
Dated: ...., .... (year)
THE STATE OF WISCONSIN, @ the Respondent: Signed:.... .... o
1. You have been sued. The petitioner .... claims that he may®: H- Clerk of Circuit Court
bethe father of the child, .... born on .... (date), in .... (city) (county) or
(state). You must appear tanswer this claim of paternityrour Petitioners Attorney
courtappearance is: State Bar No.: ....
Date: . . Address: ....
Time: ... City, State Zip Code: ....
ROOM: . o Phone No.: ....
Judge or Circuit Court Commissioner: .. ............. (59) Nortice. The notice to parties shall be attachedhi®
AdAress:. . ..o summons. The notice shall be in boldface type and in substan
2. If you do not appeathe court will entea default judgment tially the following form:
finding the petitioner .... to be the fathdf you plan to be repre NOTICE TO PARTIES
sentedby an attorngyyou should contact the attorney prior to the 1. You are a party to a petition for paternit judgment of
courtappearance listed above. paternitylegally designatethe child in the case to be a child of the

3. The .... County Clerk of Circuit Court is an equal opportumanfound to be the fatheit creates a legally recognized parent-
nity service provider If you need assistance to access servicesahild relationship between the man and the child. It craates
the court or need material in an alternate format, please call ..tight of inheritancdor the child, and obligates the man to support

Dated: ...., .... (year) the child until the child reaches tlaye of 18, or the age of 19 if

; thechild is enrolled full-time in high school or its equivalefhe

Signed.:.... .... ] N . )
o failure by either parent to pay court—ordered support is punishable

G. H., Clerk of Circuit Court by imprisonment as a contempt of court or as a criminal violation.

o 2. A partyto a paternity case has the right to be represented by
Petitioners Attorney anattorney If you are unable to fafrd an attorney and you are a
State Bar No.: .... manwho is named as the possible father of a child in a paternity
Address: .... casethe court will appoint an attorney for you only if ttesults
City, State Zip Code: ... of one ormore genetic tests show that you are not excluded as the
Phone No.: ... fatherand that the statistical probability of your being the father

(c) Nonpaent as petitioner is less than 99.0 percenin order to determine whether you are
entitledto have an attorney appointed for you, you may call the
STATE OF WISCONSIN, CIRCUIT COUR: ...COUNTY following telephone number .... .
3. The petitioner in this case has the burden of proving by a
clearand satisfactory preponderarafghe evidence whether the

In re the Paternity of A. B. mannamedas the possible father is the fathielowever if genetic
C. D. (Nonparent-Petitioner) testsshow that the man named is not excluded as the father
Address showthat the statistical probability that the man is the father is
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99.0percent or highethat man is rebuttably presumiedbe the (b) The court shall appoint a guardian ad litem for the child if
father. S.767.407 (1) (apr(c) applies or if the court hamncern that the
4. You may request genetic tests which witlicate the proba child’s best interest is not being represented.
bility that the man named as the possible father is not the (2) PresumPTION. Presumption of paternity shall be @®-
fatherof the child. The court will order genetic tests on a requestiedin ss.891.39 891.405and891.41 (1)
by you, the state, or any other parny person who refuses to  (2m) CusTopy PENDINGCOURTORDER. If there is ngpresump
takecourt-ordered genetic tests may be punisbedontempt of jon of paternity under 891.41 (1)or if paternity is acknowl
court. edgedunder s767.805 (1)the mother shall have sole legal-cus
5. The following defenses are available in a paternity casetody of the child until the court orders otherwise.

(a) The man named as a possible father of the child may claim(3) Time oF concepTIONEVIDENCE. Evidenceas to the time of
thathe was sterile or impotent at the time of conception. conceptionmay be diered as provided in 891.395

_(b) The mother may claim that she, or the man named as a pos(4) Discovery. Discovery shall be conducted as provided in
sible father may claim that he, did not have sexual intercourse Wigh, 804, except that no discovery may be obtained later than 30
the other party during the conceptive perfaenerally the period gayshefore the trial. No discovery malicit information relat
8 to 10 months before the birth of the child). ing to the sexual relations of the mother occurring at any time

(c) The mother or the man named as a possible father neapierthan the probable time of conception.
claim that another man had sexual intercourse with the mothers) srarute oF LimiTaTions.  The statute of limitations for

during the conceptive period. . . . commencing actions concerning paternity is as provided in s.
6. You have the right to request a jury trial on the issue gH3.88

whetherthe named man is the father o (6) ARREsT. The respondent in a paternity action may be
7. If you fail to appear at arstage of the proceeding, inctud arrestedas provided in $818.02 (6)

ing a sgheduled cgurlt—ordered ge'?etic test, the court mayeenter (7) APPOINTMENT OF TRUSTEEOR GUARDIAN. The court may

defaultjudgment finding the maclaimed to be the father as theappointa trustee or guardian to receive and manage mpoaiely

father. i for the support of a minor child.
8. You must keep the clerk of court and child support agency (7m) WHEN ACTION HAS PRIORITY. The court shall give prier

informedof your current address at all times. ity to an action brought under 867.80if the petition under s.
(6) DocumenT. The summons served dre respondent shall 767 g0(5) indicates thathe matter was referred under8.299

be accompanied by a document, provided withoutghdy the (a)or938.299 (6) (apy a court assigned to exercise jurisdic
clerk of court, setting forth the percentage standard establishediBY, under chs48 and93s

the department under 49.22 (9)and listing the factors that a court
may consider under §67.51L (1m) 8) PROCEDURESAPPLIC.ABLE TO OTHERMATTERS IN ACTION. In
History: 1979 c. 3521981 c. 3141983 a. 4471985 a. 291987 a. 27413 sup. &Il Other matters, paternity proceedings shall be governed by the
Ct. Order 171 Ws. 2d xix (1992)1993a.16, 481; 1995 a. 25s.7112 711309126  procedures applicable to other actiorfeetfng the family
(19); 1995 a. 100404, 417, 1997 a. 35191, 250, 1999 a. 92001 a. 61105 2005 History: 1979 c. 3521981 c. 3911983 a. 4471989 a. 2121993 a. 4811995
a. 443ss.185 186, 190, 243 244 Stats. 2005 s. 767.813. a. 2751997 a. 1911999 a. 92005 a. 443s.208 247, Stats. 2005 s. 767.82.
NOTE: 2005 Ws. Act 443contains explanatory notes. NOTE: 2005 Wis. Act 443contains explanatory notes.

A trust under sub. (7) is not restricted to cases in which the cuspedét is a
767.814 Names on pleadings after paternity deter- spendthrift. Paternity of Tikker M.0.189 Wss. 2d 440525 N.Ww2d 793(Ct. App.

mined. After paternity is determindaly the court in an action or 12&3411). See also Paternity ofikker M.0.199 Wis. 2d 186544 N.W2d 417(1996),

proceedingunder this subchapteany papers filed in, anany

recordsof, the court relating to the action or proceeding may-idelg67 83 Right to counsel

tify the parties by name instead of by initials. : .
History: 2005 a. 443

(1) GENERALLY. At the pretrial

hearing,at the trial, and in any other proceedings in any paternity
action, any party may be represented by counsel. If the male
767.815 Enlargement of time in a paternity proceed - respondentis indiger]t_ and.the state is the petitioner under s.
ing. The time for service of summons and petition uncé®s.02 767.80(1) (g) the petitioner is represented by a governmentattor

i terni di ertended ided in either"€Y @s provided in s767.80 (6) or the action is commenced on
(su)bl.n(g ;c))?ér)r:uty proceeding may Beilended as provided in el erbehalfof the child by an attorney appointed undef6.407(1)

(1) Goopcause. Upon the petitiones demonstration of good (c), counsekhall be appointed for the respondent as provided in

causethe court may without notice order one additional 60—ddy- 977 Subject tothe limitations under sulfzm), unless the
extension for service of the summons and petition. respondenknowingly and voluntarily waivethe appointment of

. counsel.
(2) REASONABLE GROUNDS;DUE DILIGENCE. Thetime for sex 2 E ) A
vice may be extended until the date the summons and petition r§2) EXTENT OF APPOINTED ATTORNEY'S REPRESENTATION. AN
actuallyserved, if both of the following apply: attorneyappointed under sulfl) who is appearing on behalf of

: a partyin a paternity action shall represent that paiject to the
(a) There are reasonable grounds to believe that before the . : : ; ;
for service undes.801.02 (L)or sub.(1) expired the respondenttmﬁ%atlons under sub(2m), in all issues and proceedings relating

to the paternity determination. The appointed attorney may not
Eg?ﬁvet?::htgre mother was pregnant and that the responasnt representhe party in any proceeding relating to child support,

. . . legal custody periods of physical placement or related issues.
(b) Due diligence was exercised in attemptiogserve the (2m) WHEN APPOINTEDREPRESENTATIONPROVIDED. Represen
respondentbefore he was actually served. ionb inted und hall b P ded
History: 1983 a. 4472005 a. 44%s.191, 246 Stats. 2005 s. 767.815. tation by an attorney appointed under s(i.shall be provide
only after the results ainy genetic tests have been completed and
767.82 Paternity procedures. (1) Appointment oF  Only if all of the results fail to show that the alleged father is
GUARDIAN AD LITEM. (a) Except as provided in péb), the court €Xcludedand fail to give rise to the rebuttable presumption under
may appoint a guardian ad litem for the child and shall apgoin$- 767.84 (Im}hat the alleged father is the father of the child.
guardianad litem for a minor parent or minor who is alleged to be (3) APPEARANCEBY STATE'S ATTORNEY NOT AFFECTED. This
aparent in a paternity proceeding unless the minor parent or figetion does not prevenén attorney responsible for support
minor alleged to be the parent is represented by an attorney enforcementnder s59.53 (6) (ajr any other attorney employed
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unders.49.220r59.53 (5)from appearing in any paternity actionbut she refuses to submit herseifthe child to genetic tests, the
asprovided under s767.80 (6) action shall be dismissed.

History: 1979 c. 3521983 a. 271987 a. 3551989 a. 311993 a.16, 481; 1995 (5) FEESAND COSTS. The fees andosts for genet|c tests per

a. 27,100 201, 404 1997 a. 35191; 2005 a. 443s.221, 248 Stats. 2005 s. 767.83. . .
A paternity respondent does not have a constitutional togifiective assistance formedupon any person listed under SUD'Sha” be pald fOby

of counsel. A paternity action is not a criminal prosecution. Paternity. &.B58 the county except as follows:
Wis. 2d 712463 N.W2d 403(Ct. App. 1990). (a) Except as provided in pé), at the close of the proceeding

. . . . the court may order either or both parties to reimburse the county
767.84 Genetic tests in paternity actions. (1) WHEN if the court finds that they have ficient resources to pay the costs
TESTORDERED;REPORT. () The court mayand upon request of a of the genetic tests.
party shall, require the child, motheny male for whom there is — y 1¢5 o more identical series of genetic tests are performed
probablecause to believe that he had sexual intercourse with h'}?on the same person, regardiess whether the tests were
motherduring a possible time of the chikl'conception, or any '

lewit ho testif il testify about hi | relati orderedunder this section or 49.2250r 767.863 (2) the court
malewitnesswho testifies or will testify about his sexual relationsy, || roquire the persorequesting the 2nd or subsequent series of
with the mother at a possible time of conception to submit

. : ! ststo pay for the series in advance, unless the court finds that the
genetictests. Probable cause of sexual intercourse during-a pf?érsonis indigent.

sibletime of conception may be established by figaht petition
or affidavit of the childs mother or an alleged fathéled with the
court, or after an examination under oath of a party or witne
whenthe court determingbat an examination is necessafhe
courtis not required to order a person who has wuter a genetic

testunder s49.225to submit to another test under this paragra cedat the hearing for the purpostated in this subsection but

unlessa party reguests additional tests under 2. ...the party calling the witness failed to provide the 20-day notice,
(b) Thegenetic tests shall be performed by an expert qualifigge court may adjourn the proceeding for the purpose of taking a

asan examiner of genetic markers present on the cells of the spgnetictest of the witness prior to hearing the testimony of the wit

cific body material to be used for the tests, appointed by the ColEssif the court finds that the party calling the witness acted in

A report completed and certified by the court-appointed expggodfaith.

statinggenetic test rgsults and the statistical .probabl.lltyhef .. (7) NorticEoFRIGHT TO TESTS. The court shall ensure that all

allegedfathers paternity based upon the genetic tests is admi gg

: X g Bartiesare aware of their right to request gengdigts under this
ble as evidence without expert testimony and may be entered i8fQion 9 q g

the recordat the trial or pretrial hearing if all of the following ™ isiory: 1979 ¢. 3521983 a. 4471987 a. 271993 a. 4811995 a. 1001997 a.
apply: 191, 2005 a. 443s.210, 2116 212¢ 249, 251; Stats. 2005 5. 767.84.

; i i heninitial blood tests excludetthe alleged father and the state moved for-addi
l.' At least 10 df""ys. be_fore the trial or pretn;a_l hearing, the pa{i%l tests under sub. (2), the trial court erred in denying the motion and dismissing
offering the report filest with the court and notifies all other par the action under sub. (4Paternity of S. J. KL32 Wis. 2d 262392 N.w2d 97(Ct.

ties of that filing. App. 1986).

. . . Thechain of custodyor authentication, must be established prior to admission of
2. At least10 days before the trial or pretrial hearing, theyigenceindersub. (1) (b). Paternity of J. S. T35 Ws. 2d 820400 N.W2d 48(Ct.

departmenbr county child support agency undes%8.53 (5)notk  App. 1986).

fiesthe alleged father of the results of the genetic tests and that We¢henthe respondent failed to introduce evidence regattimgest, the trial court

may object to the test results by submitting an objectiomriting E;Otg%'i{'yg?ﬁ%_tgiﬁs&?g den %2&’{‘25‘ trsﬁ\s\lflzrégﬂzfgggfumg clasngnent.

to the court no later than the day before the hearing. DNA test results are admissible when the procedures meet the requirtaments
3. The aIIeged fatheafter receiving the notice under Subdbloodtests under sub. (1) (b). Paternity of J.L1K1 Ws. 2d 566445 N.W2d 673
4 . . ! Ct. App. 1989).
2., does not object tthe test results in the manner provided in th

- If more than one set of blood test results are presented, the sub. (1m) presumption
noticeunder subd2. is inapplicable ifthe statistical probability of only one test reaches the 99% level.

: Paternityof J.M.K.160 Wis. 2d 429465 N.W2d 833(Ct. App. 1991).
(im) . REBUTTABLE PRESUMPTION. I genetic tests ordered Whenonly one potential father named by the mother is not exclglétbod tests,
underthis section or 54'9-2_255h0W that _tl_']e alleged father is NOkub. (4) does not prevent showing that the mother on several occasions did not name
excludedand that the statistical probability of the alleged fagherhim as a person wlth whom she had sex duringctimeeptual period. Paternity of
parentagés 99.0% or highethe alleged fatheshall be rebuttably Jeremy D-L177 Wis. 2d 551503 N.w2d 275(Ct. App. 1993).
do be the chilc Thatsub. (1m) applies only to children born to a woman while she is married does
presumedo be the chilcs parent. not violateprinciples of equal protection. Thomas M:Kimberly J.L.207 Ws. 2d
(2) INDEPENDENTTESTS. The court, upon request by a party38§ 558 N(-‘W?dlg?ﬂft- App. 199?96‘059(17 ot ’ s estab
; mere denial of intercourse, whancess during the conceptive period is esta
Sha”,c,)rder that |n§jependent te*ﬁte performed by other eXpertSIishedand no other potential fathers are identified, iicaht torebut the presump
qualified as examiners of genetic markers present on the cellsiéf under sub. (1m) for purposes of preventing entry of a summary judgment of
the specific body material to be used for the tests. Additional tebggfzfg% State vMichael J. W210 Ws. 2d 132565 N.W2d 179(Ct. App. 1997),
performEd by other experts of the same qua“flcatlons may Theterm “statistical probability” in sulm) means the probability determined
orderedby the court at the request of any party by combining the results @fl the diferent types of tests performed. StatMichael
(3) NUMBER AND QUALIFICATIONS OF EXPERTS. In all cases, the J-W- 210 Ws. 2d 132565 N.W2d 179(Ct. App. 1997)95-2917

. e A genetic test showing another man to be the natural father rebuts the presumption
courtshall determin¢he number and qualifications of the expertsindersub. (1m) and s. 891.41 that the spouse of the stildther is the fathebut

(4) TESTSEXCLUDING PATERNITY; REFUSALTO SUBMIT TO TesT, _ EAUableesioppel may be employed to peclude rebuting the presumption, The,
Genetictest results excluding an alleged father as the father of [ifkﬁitalpresumption were so unfair as to preclude them from overcoming the public’
child are conclusive evidence nbnpaternity and the court Sha”imﬁ?rf:g }hg gggzawlriﬁ%r)\tj\?: 2353‘?&%“7 t7h§ r\jrvszudlti3 gg %gn%t‘il% St;estS- Randy A. J.
dlsmls.sany paternity actlo'n with respect t_O that alleged fat.hélr Fromhere to paternity: Using blood analysis to determine parenitaps. WBB
Genetictestresults excluding any male witness from possiblgy 198s.
paternityare conclusive evidence of nonpaternity of the male wit
ness. Testimony relating teexual intercourse or possible sexuaf67.85 Temporary orders. (1) WHEN REQUIRED. At any
intercourseof the mothewvith any person excluded as a possibléme during the pendency of an action to establish the paterity
father,as aresult of a genetic test, is inadmissible as evidencechild, if genetic tests show that the alleged father is not excluded
Refusalof aparty to submit to a genetic test shall be disclosed d&mdthat thestatistical probability of the alleged fatteparentage
thefact finder Refusal to submit to a genetic test ordered by tli®99.0% or higheron the motion of a partyhe court shalinake
courtis a contempt ofhe court for failure to produce evidencean appropriate temporary order fihre payment of child support
unders.767.87 (5) If the action was brought by the childhother andmay make a temporary order assigniegponsibility for and

(6) CALLING CERTAIN WITNESSES;NOTICE. Any party calling a
ggalewitness for the purpos# testifying that he had sexual inter
cdursewith the mother at any possible time of conception shall
provideall other parties witlthe name and address of the witness
0 days before the trial or pretrial hearing. If a male witness is pro
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directingthe manner of payment of the chidiealth care expen receiptof the summons and petition unless the parties agree to an
ses. earlierdate.

(2) ConsIDERATIONS. Before makingany temporary order History: 1987 a. 271991 a. 3132005 a. 443.193
undersub.(1), the court shall considénose factors that the court 'NOTE: 2005 Ws. Act 443contains explanatory notes.

is required to consider when granting a final judgment on the sami7 863 First appearance. (1) NOTICE To PARTIES. If the
subjectmatter If the court makes a temporary child support ordegspondents present at a hearing prior tloe determination of
thatdeviates from the amount of support that would be requirgdternity the court shall, at least one timeose such hearing,
by using the percentage standard established bgehartment inform the parties of the items in267.813 (5g)

unders.49.22 (9) the court shall comply with the requirements (1m) PATERNITY ALLEGATION BY MALE OTHERTHAN HUSBAND:

of s.767.51 (1n) .
> WHEN DETERMINATION NOT IN BESTINTERESTOFCHILD. In an action
History: 1997 a. 1911999 a. 92005 a. 44%s.209 252 Stats. 2005's. 767.85. 4 ' 41 Lo o paternity of a child who was bora toman while
shewas married, if a male other than the woredmisbandlleges

767.853 Paternity hearings and records; confidential - . .
ity. Any hearing, discovery proceeding or trial relating to pate%%the'nm the husband, is the chidather a party may allege

nity determination shall be closed to any person other than th ta judicial determination that a male other than the husband is

necessano the action or proceeding. Anv record of pending pr efather is not in the best interest of the child. If the court or a
ceedingssyk?all be placed |F;1 a closeg file )tlexcept thatp 9P Supplementatourt commissioner under57.675 (2) (gpeter
’ ) . minesthat a judicial determination of whether a male other than
(1) PENDING PROCEEDING. Access to the record of any pendin

=N . - : 9he husband is the father is not in the best interest of the child, no
plrlocee(;ilngli‘llv?lvrl]ngf tﬁ'e paternity of the same child shall bgenetictests may be ordered and the action shall be dismissed.
allowedto a 9 the following: (2) OrDpERFORTESTS. If at thefirst appearance it appears from
(@) The childs parents. . . asuficient petition or didavit of the childs mother or an alleged
(b) The parties to that proceeding and their attorneys or thgither or from sworn testimorof the childs mother or an alleged

authorized representatives. fatherthat there is probable cause to believe thaiditlye males

(c) If the child is the subject of a proceeding under4hor namedhas had sexual intercourse with the mother duripgsa
938 all of the following: sible time of the childs conception, the court magr upon the

1. The court assigned to exercise jurisdiction under4s. requesbf any party shall, order any of the named persons to sub
and938in which the proceeding is pending. mit to genetic tests. The tests shall be conducted in accordance

: : .. with s.767.84 The court is not required to order a person who has
2. The parties to the proceedingder ch48 or938and their undergonea genetic test under 49.225to submit to another

attorneys. enetictest undetthis subsection unless a party requests-addi
3. The person undes.48.090r 938.09who represents the ?ional tests under §67.84 (2) party req
interestsof the public in the proceeding under dB.or 938 o

) . . . 3) O SIF S o} . At thefirst appearance, if
4. A guardian ad litem for the child and a guardidtitem 5 (3) ORDERSIF STATEMENT ON FILE pp

statement acknowledging paternity unslé§9.15 (3) (b) lor

for the childs parent. _ _ _ 3. that was signed arfiled before April 1, 1998, is on file, the
5. Any governmental or social agency involved in the- prgourtmay enter an ordéor child support, legal custody or physi
ceedingunder ch48 or 938 cal placement and, if the responderito filed the statement does

(2) INFORMATION ACCESSTO DEPARTMENT AND CHILD SUPPORT  hot dispute his paternifynay enter a judgment of paternity
AGENCIES. The clerk ofcircuit court shall provide access to the History: 1979 c. 3521983 a. 44%.34, Stats. 1983 s. 767.457987 a. 27s.

: - - 361 21370 21376 Stats. 1987 s. 767.458987 &, 403413 1993 a. 16481 1995
recordof anypending paternity proceeding to the department §.Jrloq 1997 &, 1912001 a. 612005 a. 443s.195t0198 254 Stats. 2005 s. 767.863.

any county Child_ supporagency under £9.53 (5)for purposes  NOTE: 2005 Wis. Act 443contains explanatory notes.

relatedto administering the child and spousapport and estab  Beforedismissing a petition without considering the merits, sub. (1m) requires the
i i i iahili ial court to conduct a hearing to determine the chifast interestsPaternity of
Ilshl?;egof %aétg rg:lgty 5and meg:cal sufpp?]rt tlr'%?l'"%' progtram lt'md ‘R.B.154 Wis. 2d 637454 N.W2d 561(Ct. App. 1990).

$5.49. 6.‘” : ( ) regar . €ss orwhe € depar me” Or  sub. (1m) is constitutional. The court has an obligation to refuskote blood
countychild support agency is a party to the proceeding. tests if the tests may result in a determination thapénsonalleging his paternity

f is thenatural father and that determination would not be in the best interest of the chil
(3) PASTPROCEEDINGS. Subject tcs.767.13 a record of a past .o paternity of C.A.S161 Ws. 2d 1015468 N.W2d 719(1991).

proceedingis open to public inspection if all of ttellowing In re Paternity of C.A.S. and C.D.S.: The New Status of Putative Fathers’ Rights
apply: in Wisconsin. 1992 WLR 1669.

(@) Paternity was gstabllshed in the proceeding. 767.865 Deceased respondent. (1) WHOMAY APPEAR. (a)

(b) The record is filed after May 1, 2000. The personal representative drthere is no personal representa
(c) The record relates to a post—adjudication issue. tive, a guardian ad litem in accordance with. lay may appear
oniszt;)ryl:1 0}1_9189% 3531323 61-9%71983 & 529193315$ a-22273-92?é268(19): 1388561- for a deceasexespondent whenever an appearance by the respon

BT B3y o gy & 80252 1999 2. 92005 . 44%s.222 253 Stats. S dentis required. The summoasd petition shall be served on the

personarepresentative of and guardian ad litemthe deceased

767.855 Dismissal if adjudication not in child’ s best respondentinder s767.813 (3)
interest. Except as provided in $67.863(1m), at any time in (b) If the court determines that it is appropriate, the aoant
anaction to establisthe paternity of a child, upon the motion ofappointa guardian ad litem for the deceased respondent for pur
aparty or guardian ad litem, tleeurt or supplemental court com posesof par (a). Sectior767.407 (3)and(5) applies to the guard
missionerunder s757.675 (2) (gJmay, with respect to a male, ianad litem. The guardiaad litem shall represent the interests of
refuseto order genetic tests, if genetic tests have not yet bdba deceased respondent. The guardian ad litem shall be eompen
taken,and dismiss the action tfie court or supplemental courtsatedat a rate that the court determines is reasonable cdtire
commissionedetermines that a judicial determination of whetheshall order the compensation to be paid frive deceased respon
the male is the father of the child is not in the best interest of tdent'sestate. If the moneys in the estate are ndicgiit to pay
child. all or part of the compensation, the court may diteaitthe county
History: 1997 a. 1912001 a. 612005 a. 443.202 Stats. 2005 s. 767.855.  Of venue pay the compensation. If the court orders a county to pay

A court may dismiss an action to establish the paternity of alstdler this section the compensation of the guardian ad litem, the amount ordered
only if the court has not yet ordered the parties to submit to genetic testing. Ra !

A.J.v Norma |. J. 2004 W1 4270 Ws. 2d 384677 N.W2d 630 02-0469 Mdy not exceed the compensatioaid to private attorneys under
s.977.08 (4m) (b)

767.86 Time of first appearance. The first appearance (2) GeNeTic TESTS. If genetic material is available, without

unders. 767.863may not be held until 30 daysdter service or unduehardship, from a deceased respondent or a relatitree of
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deceasedespondent in an action for paterpggnetic tests shall  (6) WHEN MOTHERNOT COMPELLEDTO TESTIFY. (a) Whenever

be administered in accordance with76.7.84 There is a rebut the state brings the action to determine paternity pursuant to an
table presumption that exhumation of the deceassgondens assignmentinder s48.57 (3m) (b) 2or (3n) (b) 2, 48.645 (3)
bodyto obtain the genetic material for testing is an undue hardsh 19 (4) (h) 1, or 49.45 (19) or receipt of benefits under s.

underthis subsection. 49.148 49.155 49.157 or49.159 the natural mother of trehild
History: 1993 a. 4812005 a. 443s.199 200, 25510257 Stats. 2005 s. 767.865. may not be compelled to testify about the paternity of the child if
NOTE: 2005 Wis. Act 443contains explanatory notes. it has been determined that the mother has gaose for refusing
) ) ) ) to cooperate in establishing paternitypasvided ind2 USC 602
767.87 Testimony and evidence relating to paternity .  (3)(26) (B) and the federal regulatiopsomulgated pursuant to

(1) GenerALLY. Evidence relating to paternitwhether given at thjs statute, as of July 1, 1981, and pursuant to any pres
thetrial or the pretrial hearing, may include, but is not limited Qhulgatedby thedepartment which define good cause in accord
(a) Evidence of sexual intercourse between the mother amtcewith the federal regulations, as authoribgd2 USC 60Z4a)
allegedfather at any possible time of conception or evidence 0{26) (B) in efect on July 1, 1981.
relationshipbetween the mother and alleged father at any time. (p) Nothingin par (a) prevents the state from bringing an
(b) An expert opinion concerning the statistical probabilityactionto determine paternity pursuant to an assignment under s.
of the alleged fathés paternity based upon the duration of thé8.57(3m) (b) 2.or (3n) (b) 2, 49.19 (4) (h) 1or49.45 (19) or
mother’spregnancy receiptof benefits under $49.148 49.155 49.157 or 49.159
(c) Genetic test results under8.225 767.84 or 885.23 whereevidence other than the testimony of thether may estab

(cm) Genetic test results under®.299 (6) (epr938.299 (6) lish the paternity of the child.

(e). (7) CerTAIN TESTIMONY OF PHYSICIAN NOT PRIVILEGED. Testi-
d) The statistical probability of the alleged fatisgpaternity Mony of a physician concerning the medicatumstances of the
baée)djpon thelgtleneti% testsl. Y g sep v pregnancyand the condition ancharacteristics of the child upon

. o . . . birth is not privileged.

(e) Medical, scientific or genetic evidence relating to the . .

allegedfathers paternity of the child based tests performed by _ (8) BURDEN OF PROOF. The party bringing an action for the
purposeof determining paternity dior the purpose of declaring

experts. the nonexistence of paternity presumed undeB891.405 or
h?(fj) Al othter ewde_ndcedr_elevangt tozthe 'SS(;J% of paternity of they; 47(1) shall have the burden of proving ssues involved by
child, except as provided in sulfg), (2m) and(3). clearand satisfactory preponderance of the evidence.

(1m) BIRTH RECORDREQUIRED. If the child was born in this ) :
state,the petitioner shall present a certified copy of the child; (9) ARTIFICIAL INSEMINATION; NATURAL FATHER. Where a child

X . : . is conceived by artificial insemination, the husband of the mother
birth certificate or a printed copy of thecord from the birth data ¢ yhe child at theime of the conception of the child is the natural
baseof the state registrar to the court, so that the court is awargQf o o the child. as provided in 891.40
whethera name has been inserted on the birth certificatheas ' :

fatherof the child, at the earliest possible of the following: (10) RECORDOF MOTHER'S TESTIMONY ADMISSIBLE. A record

of the testimony of the chils’'mother relating to the chiklpater

(@) The initial appearance. nity, made as provided under 48.299 (8)or 938.299 (8) is
(b) The pretrial hearing. admissiblein evidence on the issue of paternity

(c) The trial. (11) ReLATED cosTsapMissIBLE. Bills for services or articles
(d) Prior to the entry of the judgment under&7.89 relatedto the pregnancychildbirth or genetic testing may be

(2) ADMISSIBILITY OF SEXUAL RELATIONS BY MOTHER. Testi- admittedinto evidence and are prima facie evidence of the costs

mony relating to sexual relations or possikkexual relations of incurred for such services or articles.
the mother any time other than the possible time of conception offision: 1975 ¢392 1981 ¢ 205 2202 (20) (11981 ¢ 35%s.13, 1.7 1983

Jiner : Me other i 471987 a. 4131989 a. 31122, 212 1993 a. 395481; 1995 a. 2%.9126 (19)
the child is inadmissiblén evidence, unlessfefed by the mother 19954 77 100, 275 289, 404 1997 a. 27105, 191 252 1999 a. 1852005 a. 443

(2m) ADMISSIBILITY OF CERTAIN MEDICAL AND GENETICINFOR- ~ S5:207, 258 Stats. 2005 s. 767.82007 a. 20 )
wamion. Medical and genetic information filedth the depast 1ot ecessary an aleaed fahr  produce videne of o e e et
mentor the court under €8.425 (1) (ampr (2) is not admissible 132 565 N.w2d 179(Ct. App. 1997)95-2917
to prove the paternity of the child.

(3) EVIDENCE OF IDENTIFIED MALE NOT UNDER JURISDICTION. 767.88 Pretrial paternity proceedings. (1) PROCEDURE;
Exceptas provided in §/67.84 (4) in an actioragainst an alleged EVIDENCE. A pretrial hearing shall be held before the court or a
father,evidence dered by him with respect tn identified male Ssupplementatourt commissioner under 857.675 (2) (g) A
who s not subject to the jurisdiction of the court concerning thegcordor minutes of the proceeding shall be kept. At the pretrial
male’ssexualintercourse with the mother at or about the presumbearingthe parties may present and cross—exaniteesses,
tive time of conception of the child is admissible in evidence onfgquestgenetic tests, and present other evidence relevant to the
afterthe alleged father has undene genetic tesend made the determinatiorof paternity
resultsavailable to the court. (2) COURT EVALUATION AND RECOMMENDATION. On the basis

(4) ImmuNiTY. (a) No person may be prosecuted or subjectedf the information p_rpduced at th(_a pretrial hearing, the court shall
to any penalty or forfeiture for or on account of any testimony @valuatethe probability of determining the existence or nonexis
evidencegiven relating to the paternity of the child in any pateenceof paternity in a trial and shall so advise the parties. On the

nity proceeding, except for perjury committed in giving the-testpasisof the evaluation, the court may make an appropriate Fecom
mony. mendationfor settlement to the parties. This recommendation

(b) Theimmunity provided under paa) is subject to the Mayinclude any of the following:
restrictionsunder s972.085 (a) That the action be dismissed with or without prejudice.

(5) REFUSALTOTESTIFYORPRODUCEEVIDENCE. Exceptas pro  (b) That the alleged father voluntarily acknowledge paternity
videdin sub.(6), upon refusal of any witness, including a partyof the child.
to testify under oath or produce evidence, the court may order thgc) If the alleged father voluntarily acknowledges paternity of
witnessto testify under oath and produeeidence concerning all the child, that he agree to the duty of support, the legal custody of
relevantfacts. The refusal of a witness, including a witness whthe child, periods of physical placement of the child and other mat
hasimmunity under sulq4), to obey arorder to testify or produce tersas determined to be in the best intere$tthe child by the
evidenceis a contempt of the court. court.
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(3) ACCEPTANCEOF RECOMMENDATION; JUDGMENT. If the par  767.89 Paternity judgment. (1) EFFECT OF JUDGMENT OR
tiesaccept a recommendation made in accordaiiitethis see oRDER. A judgment or order of the court determining the existence
tion, judgment shall be entered accordingly or nonexistence of paternity is determinative for all purposes.

(4) RECOMMENDATION REFUSEDAND NO TESTSTAKEN. If a party (2) ReEPORTTO STATE REGISTRAR. (a) The clerk of court or
or the guardian ad litem refuses to accept a recommendation maalenty child support agency under39.53 (5)shall file with the
underthis section and genetic tests have not yet been ttie=n, stateregistray within 30 days after the entry of a judgment or order
court shall require the appropriafmrties to submit to genetic determiningpaternity a report showing the names, dates, and
tests. After the genetic tests have beeaken the court shall make birth places of the child and the fathtie social security numbers
an appropriate final recommendation. of the mother father and child, and the maiden name of the

(5) FINAL RECOMMENDATION NOT ACCEPTED; TRIAL. If the ~motheron a form designated by the state registdang with the
guardianad litem or any party refuses to accept any final recori¢€ set forth in s69.22 (5) which the clerk of court or county child
mendationthe action shall be set for trial. supportagency shall collect.

(6) TERMINATION OFINFORMAL HEARING. The informahearing ~ (b) If the clerk ofcourt or county child support agency is
may be terminated and the action mttrial if the court finds it Unableto collectany of the following fees under p4e), the
unlikely that all parties would acceptracommendation in this departmenshall paythe fee and may not require the county or

section. countychild support agency t@imburse the department for the
History: 1979 c. 3521983 a. 4471987 a. 27Sup. Ct. Orderl41 Ws. 2d xxxix ~ COSL:
(1987):1987 a 3551993 a481 1995 a. 1002001 a. 612005 a. 443s.201, 259 1. A fee for omitting the fathés name on a birth certificate

Stats.2005 s. 767.88.
Judicial Council Note, 1988:This section mandates pretrial hearings in paternitynders' 69.15 (3) (a) 1
proceedings. Under sub. (6), the informal hearing may be terminatsétaodtrial 2. A fee for changing the fathername on a birth certificate
if the judge or family court commissioner finds it unlikely that all parties Wou'ﬁnders 69.15 (3) (a) 2
accepta recommendation under this section and simjlarigler sub. (5), if the guard T '
ian ad litem or any party refusesdocept the final recommendation. This amends 3. A fee for inserting the fathemame on a birth certificate
sub. (1), to emphasize that this is an informal hearing before a judge, not a coug]ﬂber s$69.15 (3) (a) 3
sessionpr before a court commissioner and that, while the hearing may be on ’ ' )
record,minutes alone are didient. [Re Order déctive Jan. 1, 1988] (3) CONTENT OF JUDGMENT OR ORDER. A judgment or order
Thetrial court may ordea putative father to take a blood test only after determinindetermining paternity shall contairll of the following prowi
ata pretrial hearing that paternity probably can be established at trial and that, .
establishmenof paternity is in the best interests of the child. State ex rel. Scott

Slocum,109 Wis. 2d 397326 N.W2d 118 (Ct. App. 1982). (a) An adjudication of the paternity of the child.
Notwithstanding s. 804.12 (2) (a) 4., the trial court may find a party in civil con : :

temptfor refusing to submit to a blood test. Paternity 61T 120 Ws. 2d 328354 (b) Orde_rs for thde,gal CUStOdY of a_nd periods of phy_S|caI

N.W.2d 759(Ct. App. 1984). placementwith the child, determined in accordance with s.

Nothingin this section authorizes orderingiame change in the best interests of767.41
thechild in a paternity judgement. Sub. (2) (c) only authorizes a court to make settle .. . .
ment recommendations in pretrigiroceedings if paternity is acknowledged. (C) An order requiring either or both of tharents to contribute
Altthou%h S-t_69-l$(cli) (@) prtovide_séh;clghch?%ing g name accoLding to an orttier i_?te the support of any child of the parties wikdess than 18 years
paternityaction, it aoes not provi orl 0 order a name change in a paterni H 7 H H
actionwithout complying with the procedural requirements for a name change un)g fj_’ O_I’ any Ch.”d of the partl_es who is _Iess tha.n 19 ye_ars old if the
5.786.36. Paternity of Noah J.#23 Ws. 2d 768590 N.w2d 21(Ct. App. 1998), Child is pursuing an accredited courdfanstruction leading to the
97-2353 acquisition ofahigh school diploma or its equivalent, determined

) ] o ) in accordance with §67.511

767.883 Trial. (1) TwoPparts. The trial shalbe divided into 4y A getermination as to which parent, if eligible, shaive
2 parts, the firspart dealing with the determination of patemityy,q right to claim the child as an exemption for federalfiax
andthe .2nd part dealing witthild support, legal custongrlods sesunder26 USC 151(c) (1) (B), or as an exemption for state
of physical placement, and related issues. The main issue a i@purposes under 1.07 (8) (b)
first part shall be whether the alleged or presumed father is or IS6) 1. An order establishing the amount of the fathebliaa
not the father of the mothex child, butf the child was born to the tior(l tz) .a or contribute to thg reasonable expenses (mﬁd%e
mother while she was thewful wife of a specified male the prior pay p

issueof whether the husband was not the father of the child shgjiS Pregnancy and the chitwbirth. The amount established may
be determinedirst, as provided under 891.39 The first part of not exceed one-hatff the total actual and reasonable pregnancy

: : : dbirth expenses. The order also shall specify the sdiimt:
thetrial shall be by jury only if the defendant verbally requestsf"'ep : >
jury trial either at the initial appearance mretrial hearing or ings asto whether the fath& income is at or below the poverty

requestsa jury trial in writing prior to the pretrial hearing. TheIine establishednderd? USC 99022), and shall specify whether

court may direct and, if requested by either party befine pg_rll_odlcpayments are_bdue on trl]we obligation, based on the'father
introductionof any testimony in the part/behalf, shall direct the ability to pay or contribute to t gse ex_penses.
jury to find a special verdict as to any of the issues specifitaisin ___2- If the order does not require periodic payments because the
section,except that the court shall make all of the findings enfptherhas no present ability to pay contribute to the expenses,
meratedin s.767.89 (2)to (4). If the mother is deadyecomes the court may modify the judgment or order at a later date to
insane, cannot be found within the jurisdiction, or fails to -corf¢duireperiodic payments if the father has the ability to pay at that
menceor pursue the action, the proceeding does not abate if é'ﬁ‘}/e-
of the persons underz67.80 (1)makes a motion to continu&he () An order requiring either or both parties to pay or contribute
testimonyof the mother taken at the pretrial hearing may in arig thecosts of the guardian ad litem fees, genetic tests as provided
suchcase be read in evidence if it is competent, relevant, afds.767.84 (5) and other costs.
material. The issues of child support, custody and visitation, and (g) An order requiring either party to pay or contribute to the
relatedissues shall be determined by the court either immediatelyorneyfees of the other party
afterthe first part of the trial cat a later hearing before the court. (3m) ChancE oF cHiLD's NAME. (a) Upon the request of both

(2) Jurysize;verbicT. If ajury is requested under siib), the parentsthe court shall include in the judgment or order determin
jury shall consist of 6 persondNo verdict is valid or received ing paternity an order changing the namehaf child to a name
unlessagreed to by at least 5 of the jurors. agreedupon by the parents.

History: 1979 c. 35%.10; Stats. 1979 s. 767.50983 a. 27447, 1987 a. 27355, i H P P
403 1993 a. 4812001 a. 382005 a. 443s.214m 260, Stats. 2005 5. 767.883. . d(b) Except ":‘js p[jowded_lr] pa), the court ma()j/ '”Clﬁde ithe H
A preponderance of the evidence standard of proof in patewtigns meets due Judgmentor order determining paternity an order changing the

processequirements. Rivera Winnich,483 U.S. 5741987). surnameof the childto a surname that consists of the surnames of
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both parents separated by a hypherifane or both parents have HSS80: New Rules for Chil§upport Obligations. HickeyMs. Law April, 1995.
morethan one surname, of one of the surnames.cii parent sep Which Came First? The Serial Family Payer Formula. StansédsyLaw April,
e ; i 1995,
aratedby a hyphen, if all of the foIIowmg apply' Wisconsin’s Custody Placement and Paternity Reform Legislatiowalther.
1. Only one parent requests that the chilthme be changed, Wis.Law. April 2000.
or both parents request that the clsildame be changed but each

parentrequests a diérent name change. 767.893 Default and stipulated judgments. (1) Jubc-
2. The court finds that such a name change is in theschégt MENT WHEN PETITIONERFAILS TO APPEAROR IS UNABLE TO PROCEED.
interest. If a petitionerother than the state, fails to appear and plead on the

teset forthe pretrial hearing or the date set for the trial or if the
stateis the petitioner and is unable to proceed ordtite set for
the pretrial hearing or the date set for thal, the court may enter

. Qe e ., ajudgment for the respondent dismissing the action, omthi®n
ity for past support of the child is limitéd support for the period . .
afterthe day on which the petition in the action undé&163..80is of the respondent or upon its own motion. .
filed, unless a party shows, to the satisfaction of the court, all of (1M) JUDGMENT WHEN MOTHER FAILS TO APPEAR. Notwith-
the following: standingsub. (1), a court may enter an order adjudicating the
: ; gedfather or male alleging that he is the fathterbe the father

by alriy-lg)rﬁthgefgﬁosx%gas induced to delay commencing the ac@élr?he child under $/67.89if the mother of the child fails to appear

2. Duress or threais atthe first appearance, scheduled genetic test, pretrial hearing, or

; ¢ ) trial if sufficient evidence exists to establish the male agattter
b. Actions, promises or representations by the oplg@ty of the child.

uponwhlc'h the party relied. . (2) JUDGMENTWHEN RESPONDENTFAILS TOAPPEAR. (a) Except
_ C. Actions taken by the other party to evade paternity precee@ provided in sub(2m), if a respondent is the alleged father and
Ings. fails to appear at the first appearance, schedtedt—ordered
2. That, after the inducement ceased to operate, he or shegdifletictest, pretrial hearing, or trial, tieeurt shall enter an order
notunreasonably delay in commencing the action. adjudicatingthe respondent to be the father and appropoiakers
(b) In no evenmay liability for past support of the child befor support, legal custodwnd physical placement. The orders
imposedfor any period before the birth of the child. shallbe either served on the respondent or mailed by regedar
(6) OTHER APPLICABLE PROVISIONS. Sections767.41, 767.43  istered, or certified maitp the last-known address of the respon
767.451767.57767.58767.59767.71,767.75767.76767.77 dent.
and767.78 where applicable, apply to a judgment or order under (b) A default judgment may not be entered under (@auif

(c) Section786.36does not apply to a name change under t
subsection.

(4) LIABILITY FORPASTSUPPORT.(a) Subject to pacb), liabil-

this section. thereis more than one person allegeql in the petition to be the
(7) PREPARATION OF FINAL PAPERS. The court may ordethe father,unless any of the following applies:
attorneyfor the prevailing party to prepare findingtfact, con 1. Only one of those persons fails to appzeat all of the other

clusions of law and a judgment for the approval of the court. malerespondents have been excluded as the father
History: 1979 c. 3521983 a. 27192, 447, 1985 a. 291985 a. 315.22, 1987 ; :

a.27 37 355,413 1989 a. 2121991 a. 391993 a 4811995 5. 228 71157116 2. The alleged father who fails &ppear has had genetic tests

9126(19); 1995 a. 100201, 279, 375, 404 1997 a. 2735, 191; 1999 a. 92001 a. unders.49.2250r 767.84showing that the alleged father is not

16, 2005 a. 3042005 a. 443s.218, 261, Stats. 2005 s. 767.82007 a. 20 excludedand that the statistical probability of the alleged fasher
NOTE: 2005 Wis. Act 443contains explanatory notes. arentagés 99.0 percent or higher
Determininga fathers support obligation by applying percentage standards E : .
inappropriatavhenthe children live in several households. Paternity of BS\A31 (2m) JUDGMENT UPONSTIPULATION. (@) At any time after ser

Wis. 2d 301 388 N.W2d 615(1986). vice of the summons argktition, a respondent who is the alleged

Regardlessf whether a 15 yeald boys fathering of a child resulted from sexual ; : f ;
assaulias defined in criminal lavthe trial court could find that intercourse and-par fathermay with or without appearance In court and SUbJeCt to the

enthoodwere voluntary for purposes of imposing child support. Whether nonconsé&jpprovalof the court, in writing acknowledge that he has read and
is a defense available to a putatiather in a paternity action has not been determinegnderstandghe notice under §67.813 (SQ)andstipuIate that he

Paternityof J.L.H.149 Wis. 2d 349411 N.W.2d 273(Ct. App. 1989). : . -
Thereis nostatutory authority for an order requiring the mother to repay Iying—i|§ the father of the child and for child support payments, legal cus

expensepaid by medical assistance. Paternity of N.L1@6 Ws. 2d 306479  tody, and physical placement. Tbeurtmay not approve a stipu
N.W.2d 237(Ct. App. 1991). lation for child support unless it provides for payment of chilg

An order for payment of expert witness fees under sub. (3) is not limited by, i i i i
814.04(2). Patemiy of Trany B 173 Ws. 2d 864496 N.W2d 71 (Ct App. 1693), Port determined in a manner consistent witfié.5110r 767.89
Summaryjudgment is inappropriate when the presumptive concejptésiod (c) If the court approves the stipulation, the court shall enter
unders. 891.395 does not appnd there is no evidence establishing the period (gn order adjudicating the respondent to be the father as well as

e

whenthere is an untested male whom a reasonable fact finder could conclud . .
intercoursewith the mother during theossible conceptive period. Paternity af/T 5?)roprlateordersfor support, legal custody and physical ptace

lor R.T. 199 Ws. 2d 500544 N.W2d 926(Ct. App. 1996)95-2411 ment. The orders shall either be served on the respondent or
A fathers lack of knowledge of a chilslexistence and resulting inability to visit mailed by regu|ar registered or certified mail to the last—-known

andprovide for the child may not be considered in deviating from the percentage s
dardsfor support.Support in a paternity action must be set exclusive of any marigadress’f the reSpondent- The orders shall taMUponentry

propertylaw principles. Brad Michael L. ee D.210 Ws. 2d 437564 N.w2d 354  If the respondent has so stipulated. If the respondent has not so
(Ct. App. 1997),94-3050 stipulated the orders shall takefett 30 days after service 860

A courtdoes not have authority to create a child support obligation directly to . . L.
adultchild who has receivedhigh school diploma at the time that person commenceaéysaﬁer the date on which the orders were mailed unless, within

?lrlg%thi)ogefog %Jralport- Roberta Jo WLeroy W 218 Ws. 2d 225578 N.w2d 185  thattime, the respondent presents to the court evidence of good
Notﬁingin this section authorizes orderingame change in the best interests qFauseNhy the orders should not také'&lﬂ. _

thechild in apg_tegltyludgement- Aithoutgh Si'eg'l'?d(l) () grOVId%S for tcr?antgmg (3) MoTion To REOPEN. A default judgment, or a judgment

aname accordingp an order in a paternity action, it does not provide authority ; ;

ordera name change in a paternity action without complying wittptbeedural tﬂponstlpulatlon unless each party appeared_personall_y before the

requirementsor a name change under s. 786.88&iternity of Noah J.M223 Ws. ~ court at least one time during the proceeding, that is rendered

2d 768 590 N.w2d 21(Ct. App. 1998)97-2353 underthis section and that adjudicates a petsdve the father of
A paternity judgment determines between two parties whovglagsexpenses; it hild b d:

doesnot bind creditors who wert parties. Dean Medical Cent8rC. v Conners, achild may be reopened:

2000WI1 App 202,238 Ws. 2d 636618 N.W2d 194 99-2091 (a) At any time upon motion or petition for good cause shown.
Thecourt’s ability toorder payment under sub. (3) (e) is contingent on the Tther .

ability to pay When it is undisputed that the father hasability to pay at the time (b) Upon a motion under 806.07

of the hearing, the court has no authoritgét his obligation to pay lying—in expen ; ; : o

ses. Rusk County Department of Health and Human Servic€sarson, 2005 WI (C) Within one year after the JUdgment upon moation or petition,

App 37,278 Wss. 2d 638693 N.W2d 318 04-2267 exceptthat a respondent may not reopen more than one default
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judgmentor more tharone such stipulated judgment on a particument acknowledging paternity . A judgment which adjudi

lar case under this paragraph. catesa person to be the father of a child and which was based upon
(4) AppPeaL. An appeal of alenial of the petition or motion to a statement acknowledging paternity that was signedfited
reopenshall be to the court of appeals. beforeApril 1, 1998, mayif no trial wasconducted, be reopened

History: 1979 c. 3521983 a. 4471987 a. 27403 413 1989 a. 3156, 212 1993 ; ; .
2,481 1905 a, 1001997 a. 1912001 a. 612005 a. 4435.203t0 205 265, Stars, UNderany of the following circumstances:
2005s. 767.893. (1) At any time upon motion or petition for good cause shown.
NOTE: 2005 Wis. Act 443contains explanatory notes. .
Therespondent must appear personally under sub. (2) (a). An atappgar (2) Upona motion under $806.07

anceis insuficient. Paternity of ffany B.173 Ws. 2d 864496 N.Ww2d 711 (Ct. i i i

App. 1993). 3) _\_Nlthln one year after entry of the judgment upon motion
) ) or petition.

767.895 Motion to reopen judgment based on state - History: 1987 a. 4131997 a. 1912005 a. 443.206; Stats. 2005 s. 767.895.
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