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DAMAGES, LIABILITY , MISCELLANEOUS 895.01

CHAPTER 895

DAMAGES, LIABILITY , AND MISCELLANEOUS PROVISIONS

REGARDING ACTI

SUBCHAPTERI
DAMAGES, RECOVER, AND MISCELLANEOUS
PROVISIONS REGARDING ACTIONS IN COURS
895.01 What actions survive; actions not to abate.
895.02 Measure of damages against personal representative.
895.03 Recovery for death by wrongful act.
895.031 Recovery from estate of wrongdoer

ONS IN COURTS

895.45 Service representatives for adult abusive conduct complainants.

895.455 Limits on recovery by prisoners.

895.457 Limiting felon’s right to damages.

895.46 Stateand political subdivisions thereof to pay judgments tedgainst
officers.

Indemnification of the Wéconsin State Agencies Building Corporation
andthe Wsconsin State Public Building Corporation.

895.47

895.035 Parental liability for acts of minor child. 895.472 Indemnification of a financial institution.
895.037 Abortions on or for a minor without parental consent or judicial waiver SUBCHAPTER Il
895.038 Partial—birth abortions; liability EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
895.04  Plaintiff in wrongful death action. 895.475 Exemptionfrom civil liability for furnishing safetynspection or advisory
895.043 Punitive damages. services.
895.045 Contributory negligence. - 895.48 Civil liability exemption; emeyency medical care.
895.048 Recovery by auto or motorboat owner limited. . _895.4802Clvil liability exemption; hazardous materials.
895.049 Recovenyby a person who fails to use protectieadgear while operating ggs 4803Civil liability exemption: information concerning paternity
555,05 Damages nacios or ol O i e, e
gggggg gzﬁmgtg’;nggégd\%%nd television. 895.483 Civildliﬁbi_lity exemption; regional and local ergency response teams
’ : andtheir sponsoring agencies.
ggggg? Eeqovery of money wagered. . 895.485 Civil liability exemption; agencies, foster parents, treatment foster parents
. ction agalnst)gdlual dicer for loss caused by misconduct. andfamily—operated group home parents
gggggs Egﬁ?gfgivﬁ;’ibfn’;ﬁgfw 895.486 C!v!l immgnity exemption; reports of insurance fraud.
895.07 Claims against contractors and suppliers. 895.487 C!V!I l'fab'!'Fy exemption; employment referer_‘nces. .
895.09 Scrap metal theft; civil liability 895.488 Civil I|a_1b|||ty exemption; owner or person in lawful possession of the
; ; ; ; - premises.
gggig ig:]tdaecrtslogfsr;]r;rr]i?li?]rglglrggzlrgstate transactions. 895.497 Clr\lel[s:Laal?rLI;:ts{/ ;);emn?sption: furnishing safety services relating to child safety
ggggg Eﬁnggensé}ostuﬁgghabmty 895.506 Civil liability exemption; weight gain and obesity claims.
895.34 Renewal of sureties upon becoming ifisignt and eflects thereof. 895.51  Civil liability exemption: food or emgency household products; dena
§95.345 Justification of individual sureties. 895.512 Cit\llmi':lfi:%/(;;glritgt!i)::'o:écess to toilet facility
895.346 Bail, deposit in lieu of bond. . VI Habi lon, C .
895.35 Expenses in actions against municipal and ottéseos. 895.515 Civil liability exemption; equipment or technology donation.
895.36 Process against corporation or limited liability compariier. 895.517 Civil liability exemption: solid waste donation or sale.
895.37 Abrogation of defenses in employee personal injury actions. 895.52  Recreational activities; limitation of property owners’ liability
895.375 Abrogation of defense that contract was champertous. 895.525 Participationin recreational activities; restrictions on civil liability
895.42 Depositof undistributed money and property by personal representatives assumptiorof risk.
andothers. 895.527 Sportshooting range activities; limitations on liabil@yd restrictions on
895.43 Intentional killing by beneficiary of contract. operation.
895.435 Intentional killing by beneficiary of certain death benefits. 895.53  Civil and criminal liability exemption; tests for intoxication.
895.441 Sexual exploitation by a therapist; action for 895.54  Liability exemption; notification of release.
895.442 Sexual exploitation by a member of the gieraction for 895.55  Liability exemption; oil dischaye control.
895.443 Physicalinjury, emotional distress, loss or damagdesefi by members 895.555 Civil liability exemption; anhydrous ammonia.
of certain groups; action for 895.56 Liability exemption; handling of petroleum—contaminaged under con
895.444 Injury caused by criminal gang activity; action.for tractwith the department of transportation.
895.445 Damage to certain machines; action for 895.57 Damages and immunity; unauthorized release of animals.
895.446 Property damage or loss caused by crime; action for 895.58 Liability exemption; use of special waste under public works contracts.
895.447 Certain agreements to limit or eliminate tort liability void. 895.59 Liability exemption; disclosure of rule violations.
895.448 Safety devices on farm equipment, ordinary negligence. 895.61 Asbestos successor corporation; limitation on liability

SUBCHAPTERI

DAMAGES, RECOVER, AND MISCELLANEOUS
PROVISIONS REGARDING ACTIONS IN COURS

895.01 What actions survive; actions not to abate.

(1)

7. Causes of action for a violation 0f%68.31 (2m)or other
damageo the person.

8. Causes of action for all damage done to the property rights
or interests of another

9. Causes of action for goods taken and carried.away
10. Causes of action for damages done to real or personal

(am) In addition to thecauses of action that survive at commoggtate.

law, all of the following also survive:
1. Causes of action to determine paternity

2. Causes of action for the recovery of personal property or

the unlawful withholding or conversion of personal property

3. Causes oéction for the recovery of the possession of real
estateand for the unlawful withholding of the possession of redf

estate.
4. Causes of action for assault and battery
5. Causes of action for false imprisonment.
6. Causes of action for invasion of privacy

11. Equitable actions to saside conveyances of real estate.
12. Equitable actions to compel a reconveyance of real estate.
13. Equitable actions to quiet the title to real estate.

14. Equitable actions for specific performance of contracts
latingto real estate.

(bm) Causes of action for wrongful death shall survive the
deathof the wrongdoer whether or not the death of the wrongdoer
occurredbefore or after the death of the injured person.
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(2) An action does not abate by the occurrence of any evenaifdera court order under 867.2250r 767.41, custody of a child
the cause of action survives or continues. undera stipulation under §67.340r actual physical custoayf
History: Sup. CtOrder 67 Ws. 2d 585760 (1975), 7711977 c. 1761987 a. @ child. “Custody” does not include legal custpdg defined

399 1993 a. 4811999 a. 852007 a. 101 A
Punitivedamages incident to damages for the pain arfersg of a decedent may unders.48.02 (12) by an agency or a person other than a ehild

be awarded to the estate afgen vFord Motor Co97 Wis. 2d 260294 N.wzd 437 birth or adoptive parent.. _
(1980). (b) In determining which parehias custody of a child for pur

A paternity action may not be brought against a deceased putative Raltemity i i i i
of N/ L. B. 140 Ws. 2d 200411 NW2d 144(Ct. App. 1987). posesof this section, the court shall consider which parent had

A claim forloss of enjoyment of life caused by professional negligence of ment@Sponsibilityfor caring forand supervising the child at the time
healthprofessionals survived the death of the alleged victim. Sawyidelfort, the act that caused the inju@amage or loss occurred.
227Wis. 2d 124595 N.W2d 423(1999),97-1969 . . . .

A survival claim accrues when, with reasonable diligence, the decedent should(2) () The parent or parentgith custody of a minor child, in

havediscovered the claim, but no later than the date of death. Estate of Méetll v any circumstances where he, she, or they may not be liable under

ricllgézrgr%tgvﬁsmizr?o?‘éﬁﬁgéy hve\ll\gg g;p?a(rcat{eAcFl)gi'mlsg ?(?r)?)?e_—ogsgth and post-death Ithe Comr-non laware !iablefor damages to propert;or th-e cost
of society and companionship, and damages are not chgghd wrongful-death BYepairing or replacing property or removing the marking, eraw

limit. Hegarty vBeauchaine, 2006 WI App 24897 Wss. 2d 70727 N.W2d 857  ing, writing, or etching from property regarding a violatiamder
04-3252 5.943.017 for the value of unrecovered stolen propestyfor per

Undersub. (1) (0) [now sub. (1) (bm)] and s. 895.04 (2), a wrongful death clai i ; ; ini
doesnot survive the death of the claimant. LornsoBigdiqui, 2007 WI 92302 Ws. gbna“njury attributable to a Wlllfu" maIICIOUS‘ or wanton act of

2d 519 735 N.W2d 55 05-2315 the child.
Actionsunder ss. 551.41 and 551.59 survive the defetie wrongdoer Continen (b) 1. The parent or parents with custody of their minor child
tal Assurance Co..\American Bankshares Corg3 F- Supp. 1741980). are jointly and severally liable with the child for the damages
. imposedunder s943.51for their childs violation of s943.50
895.02 Measure of damages against personal repre

sentative. When any action described in895.01 (1)shallbe 2. It a parent is jointly and severally liable under this para
prosecutedo judgment against theersonal representative, thedraPhand has physicgllacement of the child, the pareniiabil- =
plaintiff shall be entitled to recover only for the value ofgbeds ity is limited to that percentage representing the time that the child
taken,including any unjust enrichment of the defendant, ottfer 2ctuallyspends with that parent.
damagesctually sustained, without any vindictive or exemplary 3. Notwithstanding sul{1), a parent does not have custody
damagesor damages for alleged outrage to the feelings of théa child for purposes of this paragrépét the time of the viola
injured party tion the child has been freed from the care, custadgt control
History: Sup. Ct. Orde67 Wis. 2d 585784 (1975)1977 c. 1762001 a. 102 Of the parent through marriage or emancipation or if at thedfme
the violation the parentioes not reasonably have the ability to
895.03 Recovery for death by wrongful act. ~ Whenever exercisesupervision and control of the child because the child is
thedeath of a person shall be caused by a wrongful act, negleatimcontrollableor because another person hdsrfered with that
defaultand the act, neglect or default is sashwould, if death had parent'sexercise of supervision and control.

not ensued, have entitled the party injured to maintain an action(2g) The parent or parents with custod§a minor child are
andrecover damages in respect thereof, then and in every sjighle for the cost of the repair or replacement of, or the removal
casethe person who would have been liable, if death had ngtine etching, marking, drawing or writing from, property dam
ensuedshall be liable to an action for damages notwithstandingeqas the result of a violatioaf an ordinance that prohibits
the death of the persdnjured; provided, that such action shall b‘?ntentionaletching or marking, drawing or writing with paint, ink

broughtfor a death caused in this state. or othersubstance on the physical property of another without the
A complaintalleging that the defendant shot the plaitgihusband and that the other'sconsent
shootingwas wrongful was sfi€ient to state a cause of action. KellyMohrhusen, )

50 Wis. 2d 337184 N.w2d 149(1971). (2m) (a) If a juvenile ora parent with custody of a juvenile
State. It 15 hot necessary that the death occur I the site. The staiute ncludes (g (0 Pay resfitution under £138.245 938.32 938.34 (5)
dealingwith breach of warranty arising out of contract. SchnaBbvd MotorCo. @é§343(4)1 938.3450r 938.45 (1r) (a)as ordered by a court
54 Wis. 2d 345195 N.W2d 602 198 N.w2d 161(1972). assignedo exercise jurisdiction under cH8 and938, a court of

A decgff%nt Thust have l;ad ?n atctionabtle ::fI?Lm fcir ?a;masfy?s att tthe time tﬂlrg%a@riminal jurisdiction or a municipal court or as agreed to in a
awrongrul death cause or action to exist. e statute or limitations wou al 5 H3 H
barred the decedent from bringing a medical malpractice action, had the dece: rfedprosecuuo'ﬁ agreemenr_ if .It appears likely that the
lived, a wrongful death action based on #leged malpractice is also barred. Miller Juvenile or parent will nopay restitution as ordered or agreed to,
v 'IT'LrJ]tirs]esr’eiggn\l\tljso‘ezsdnﬁ)ztgpﬁgsiyévyv%%r?glg%i'nf?gf &231?@@3 due to wrongful det e victim, thevictim's insurey the representative of the public
accruespr when it must be brought, or when it will be lost. A derivative claim fo ereStund,er 5938'Q90r the agenq)as, Ejef'ned n 5938'38, (l)
damagesiue towrongful death is controlled by the specific statute of limitations fofa), supervising the juvenile may petition the court assigned to
ofones, B63.54. and acories on the samé dale a8 e medieal negigence actiggrCiselurisdiction under chs48 and 938 to order that the
whichit is based — the date of injuryot the date of death. EstateGginrich vOHIC @hfduntof restitution unpaid by th‘? Juvemle or parent be entered
InsuranceCompany 2009 WI 67318 Ws. 2d 553769 N.W2d 481 07-0541 and docketed as a judgment against the juvearld the parent

This section says nothing about who can bring a wrordsfath claim, or who the - with custody of the juvenile and in favor of the victim or the vic
defendantgan be. The statute only permits the representativeefeased to main

tain an action the deceased could have maintained had he or she lived. It nottim’s insurer or both. A petition under this paragraph may be filed
ventthe father of a fetus killed in a car accident from suing the insurer of thesfetuafter the expiration of the deferred prosecution agreement, con

[)"go_t?gggesar vAnderson, 2010Vl App 116, ___Vis.2d__,___ NV __. gentdecree, dispositional order or sentence under which the resti
tutionis payable, but no later than one year after the expiration of
895.031 Recovery from estate of wrongdoer . If the the deferred prosecution agreement, consent decree, dispositional

deathof a person is caused by a wrongful act or omission coRyderor sentence or any extension of the consent decree, disposi
mitted in this state that, if death had not ensued, would ha{j@hal order or sentence. fdgment rendered under this para
entitledtheinjured party to maintain an action and recover dar§f@Phdoes not bar the victim or the victsrnihsureyor both from
agesand the wrongdoer dies prior to the time of the death of tﬁ%mmencmg another action seeking compensation from the juve
injured person, the wrongdoer shall be liable for damages n8fl€ Or the parent, or both, if the amount of restitution ordered
withstandingeither death. Any righaf action against a deceased!nder this paragraph is less thane total amount of damages
wrongdoerunder this section shall be enforced by bringing dri@imedby the victim or the victins insurer o
actionagainst the deceased wrongdserersonal representative.  (b) If a juvenile or a parent with custody of a juvenile fails to
History: 1993 a. 4862001 a. 102 pay a forfeiture as ordered by a court assigned to exercise jurisdic
tion underchs.48 and938, a court of criminal jurisdiction or a
895.035 Parental liability for acts of minor child. (1) municipalcourt, if a juvenile or a parent with custoafya juvenile
(a) In this section, “custody” means either legal custody of a chitals to pay costs as ordered by the casgignedo exercise juris
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diction under chs48 and938 or a municipal court, if a juvenile of protection and services unde®38.13 (12)based on proof that
fails to pay a surchge asordered by a court assigned to exercisthe juvenile committedhe act, subject to its admissibility under
jurisdiction under chs48 and938 or a court of criminal jurisdic  s.904.1Q shall, in an action under suft), stop a juvenile parent

tion or if it appears likely that the juvenite the parent will not or parents from denying that the juvenile committed the act that
paythe forfeiture or surchge as ordered, the representative of thesultedin the injury damage or loss.

publicinterest under ©38.09 the agencyas defined in ©£38.38  (4) Exceptfor recovery under suba)or for retail theft under

(1) (a). supervising the juvenile or the law enforcement agengyg43.51 the maximum recovery under tisisctionfrom any par

that issued the citation to the juvenile may petition the coushtor parents may not exceed $5,000 for damages resulting from
assignedo exercise jurisdiction under ch& and938to order anyoneact of a juvenile in addition to taxable costs and disburse
thatthe amount of the forfeiture, surcharor costs unpaid by the mentsand reasonablattorney fees, as determined by the court.
juvenile or parent be entered and docketed as a judgment agajpst or more juvenilei the custody of the same parent or parents
the juvenile and the parent with custody of the juvenile and Epmmit the same act the total recovery under this section may not
favor of the county or appropriataunicipality A petition under exceed$5,000, in addition to taxable costs and disbursements.

this paragraphmay be filed after the expiration of the dispositionathe maximum recovery frorany parent or parents for retail theft
orderor sentence under which the forfeiture, surgar costs is py their minor child is established unde©g3.51

payable but no later than one year after the expiration of the dis

positional order or sentence or any extension of the dispositiog oolboard or a governing body a private school from any par
orderor sentence. . ent or parents with custody of a minor child may motceed

(bm) 1. Before issuing an order under.gayor (b), the court 20 000for damages resulting from any one act of the minor child
assignedo exercise jurisdiction under c8 and938shall give iy aqdition to taxable costs and disbursements and reasonable
the juvenile and the parent notice of the intent to issue the orggioreyfees, as determined by the court, for damages caused to
andan opportunity to be heard regarding the ordée court shall the school board or the governing body of a private school by any
give the juvenile and the parent an opportunity to present evideggene following actions of the minor child:

asto the amounof the restitution, forfeiture or surclggrunpaid, 1. An act or threat that endangers the propbgith or safety

bqtnot as to the amount die restitution, f(_)rfelture or sgrcrgm persons at the school or under the supervisioa school
originally ordered. The court shall also give the juvenile and t -

. ; hority or that damages the property of a school board or the
parentan opportunity to present evidence as to the reason for erningbody of a privateschool and that results in a substantial
failure to pay the restitution, forfeiture or surog@rnd the ability disruntionof a school dav or a school activit
of the juvenile or the parent to pay the restitution, forfeituiuer p e Yy o y
charge. In consideringhe ability of the juvenile or the parent to__2. An act resulting in a violation of 843.01 943.02 943.03
paythe restitution, forfeiture or surclya, the court may consider 943.05 943.060r 947.015
theassets, as well as the income, of the juvenile or the parent an¢b) In addition to other recoverable damages, damages under
may consider the future ability of the juvenile or parent to pay thgr.(a) may include the cost to the school board or the governing
restitution,forfeiture or surchae within the time specified in s. body of a private school in loss of instructional time directly
893.40 resultingfrom the action of the minor child under p@).

2. In proceedings under this subsection, the court assigned tdc) If 2 or more minor children in the custody of the same par
exercisejurisdiction under chs48 and 938 may take judicial entor parents are involved in the same action undef(@gathe
notice of any deferred prosecuticmgreement, consent decreetotal recovery may not exceed $20,000, in addition to taxable
dispositionalorder sentence, extension of a consent decree, diosts,disbursements amgasonable attorney fees, as determined
positionalorder or sentence or any other finding or order in they the court.

recordsof the juvenile maintained by that court or the municipal (d) If an insurance policy does not explicitly provide coverage
court. for actions under pafa), the issuer of that policy is not liable for
3. In proceedings under ttesibsection, the juvenile and thethe damages resulting from those actions.

parentmay retain counsel of their own choosing at their own (5) This section does not limthe amount of damages recover

expensebut a juvenile or a parent has no right taygresented able by an action against a child or children except tuat

by appointed counsel in a proceeding under this subsection. amountso recovered shall be reduced and apportioned by the
(c) The court assigned to exercise jurisdiction under 48s. amountreceived from the parent or parents under this section.

and938 may order thathe juvenile perform community service (6) Any recovery of restitution under this section shall be

work for a public agency or nonprofit charitablganization that reducedby the amount recovered as restitution for the same act

is designated by the court in lieu of makirggtitution or paying unders.938.245 938.32 938.34 (5)938.343 (4)or 938.45(1r)

the forfeiture or surchge. If the parent agrees to perform eom(a). Any recovery ofa forfeiture under this section shall be

munity service work in lieu of making restitution or paying theeducedby the amount recovered as a forfeiture for the sache

forfeiture or surchae, the court may order that the parent peunders.938.34 (8)938.343 (2)or938.45 (1r) (b) Any recovery

form communityservice work for a public agency or a nonprofibf a surchage under this section shall be reduced byatineunt

charitableorganization that is designatéeg the court. Commu recovered as a surclgarunder s938.34 (8d)

nity service work maype in lieu of restitution only if also agreed (7) This section does notfatt or limit any liability of a parent

to by the public agency or nonprofit charitablgamizationand ynders.167.10 (7)or 343.15 (2)

by the person to whom restitution is owed. The court may utilizeistory: 1985 a. 31; 1987 a. 271993 a. 711995 a. 2477, 262, 352 1997 a.

any available resources, including any community service wogK; 35, 205 239 252 1999 a. 932, 2003 a. 1382005 a. 443.265

program,in ordering the juvenile or parent to perform communi This section imposes absolute liability on parents once all elements have been

. . . stablished.Accordingly the defense of contributory negligence is unavailable to

servicework. The number of hours of community service WO%arents.First Bank Southeast Bentkowski,138 Ws. 2d 283405 N.W.2d 764(Ct.

requiredmay notexceed the number determined by dividing thepp. 1987).

amountowed on the restitution, forfeiture or surajrby the  An “act’ under sub. (4) is a complet_e course of conduct. What distinguishes a

minimumwage established under ali4for aduls in nonagricul - SngISactfiom mtple aci s whether. 1) afint perod of e separates he

ture, nontipped employment. The court shall enshathe juve  encein lzhe nqtu(;g %f thledconduct.d In cases of irrf1properh sexua:\‘ cgnst/?(;t, tlm;e(?gy

nile or parent is provided with a written statement of the terms fts make an individual damage determination for each act. N.E.Btrigel,

the community service order and that the community service ord@ﬁ' 20 L S 20 296(1997) 95-0755

h . nders. 938.34 (5) (a) assessing the damages to the victim is the first step in the
is monitored. court'sdetermination of restitution and determining the amount the juvenile is capa

FRH ; : ble of paying is the second. Whichever amount is lower is the maximum amount that

. (3). An adjud!catlon undes..938.183.0r938-34thaF the JUVE " the court may order as restitution. Under sub. (2m) (a) courts are without authority
nile violated a civil law or ordinance, is delinquenti®in need to order that the “total damage” figure be converted to a civil judgment. Sub. (2m)

4a) (a) The maximum recovery under this section &y
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(2""1)8"‘2%"23’5 v\?nlyz LO;;heégn&/evr\?igg % ’%séi“i%%i‘a‘e vAnthony D. 2006 WI App 2. The pregnancy of the woman on whom the partial-birth
' s.2d 771723 N. 505-26: , abortionwas performed was thiesult of a sexual assault in viela
The constitutional validity of parental liability statute®©'Connor 55 MLR 584. . f
NOTE: See also the notes to s. 343.15, for patal responsibility for minor tion of 5.940.225 944-0_6 948.02 948.025 948.06 948.085 or
drivers. 948.09that was committed by the person.

3) The relief available under su2) shall include all of the
895.037 Abortions on or for a minor without  parental foll(ov2/ing: et aval ! ue) ne

consent or judicial waiver. (1) DeriNniTIONS. In this section: . L
Y L ) , - (a) If the abortionwas performed in violation of 940.16

(@) “Abortlo_n has the meaning given in48.375 (2) (a) damagesrising out of the performance of the partial-batior

(2)(?) Emancipated minorhas the meaning given in48.375  tjon, including damages for personal injury and emotional and
o .
o psychologicaldistress.

(2) PenaLTIES. (@) Any person who, in violation of48.375 ~ (b) Exemplary damages equal to 3 times the cost of the partial-
(4), intentionally performs or induces an abortion on or for a mingfyth ‘abortion.
whomthe person knows or has reason to know is not an emanci 4) Subsection(2 " if th h f the child
patedminor may be reqired to forfeit not more than $10'0(')0'abc()rt)ed ub S?ﬁéorgr%isggiﬁr? gggpti(l)n c?)nrggnteec; (t)o thz Celn‘or

(b) Any person who intentionally violates48.375 (7) (epr manceof t%/e artFi)aI—birth abortion P
809.105(12) may be required to forfeit not more than $10,000. History: 19972 2192005 a. 277 )

(3) CiviL REMEDIES. (@) A person who intentionally violates A Nebraska statute that provided that no partial birth abortion can be performed
$.48.375 (4)s liable to the minor on or for whom the abortion wagnlessit is necessary to save the life of the mother whosis léadangered by a physi
i o deomates o o e oo B0 U tarl £ o Tegote) |

hefederal Partial-BirttAbortion Ban Act of 2003 is distinguishable fr@tern-
inducemenbf the abortion including, but not limited amages bergand is constitutional. GonzalesGarhart550 U.S. 124127 S. Ct. 1610167

ini i i i L. Ed. 2d 48Q0(2007).
for personal injury and emotional and psychologlcal distress. Enforcemenof s. 940.16 is enjoined undearhart. Hope clinic vRyan,249F.3d

(b) If a person who has beewarded damages under.faj 603 (2001).

provesby clear and convincing evidence that thaation of s.

48.375(4) was willful, wanton or reckless, that person shall als895.04 Plaintiff in wrongful death action. (1) An action

be entitled to punitive damages. for wrongful death may be brought the personal representative
(c) A conviction under sul§2) (a)is not a condition precedentof the deceased person or by therson to whom the amount

to bringing an action, obtaining a judgmentotiecting that judg recoveredoelongs.

mentunder this subsection. (2) If the deceased leaves surviving a spouse or domestic part
(d) A person who recovers damages under(phor (b) may nerunder ch770 and minor children under 18 years of age with

alsorecovereasonable attorney fees incurred in connection witWhosesupport theleceased was legally cged, the court before

the action, notwithstanding §14.04 (1) whomthe action is pending, or if no actionpiending, any court
(e) A contract is not a defense to an action under this subs@krecord, in recognition of the duty and_responS|b|I|ty_ of a parent
tion. to support minor children, shall determitie amount, if anyto

(ﬁ]e set aside for the protection of such children aftersidering
e age of such children, the amount involved, the capacity and
) . . . integrity of the surviving spouse or surviving domestic partner
jecgégf gﬁ:@g&'}'ﬁ%g tggiéﬂ%gﬁ%gg ?hrglir(]jc()ern\f[\ilg/oo?thh: r:lijnbognd any other facts or information it may have or receive saict

. h . ._amountmay be impressed by creation of an appropriateitien
parents.guardian and legaiustodian shall be kept confldentla:% or of such childreror otherwise protected as circumstances

and may not be disclosed, except to the court, the parties, t g
counsel?\//vitnesses and other perspons approved by th% court. ywarrant, busuch amount shall not be in excess of 50% of the

paperdiled in and all records of a court relating to an action und@ftamount received after deduction of casftsollection. If there
this section shall identify theninor as “Jane Doe” and shall iden /€N such surviving minor children, the amount recovered shall
tify her parents, guardian and legal custodian by initials oxlly Delongand be paid to the spouse or domestic partner of the
hearingsrelating to an action under this section shall be held #¢ceasedjf no spouse or domestic partner survives, to the
chambersinless the minor demands a hearing in open court aiFeased'dineal heirs as determined by&52.01 if no lineal
herparents, guardian or legal custodian do not object. If a puiigirssurvive, to the deceasedirothers and sisters. If any such
hearingis not held, only the parties, their counsel, witnesses relative dies before judgment in the action, the relative next in
other persons requestby the court, or requested by a party andrdershall be entitled to recover for the wrongful deaisurviv
approvedby the court, may be present. ing nonresident alien spouse or a nonresident alien dorpestic
?riftory: 1.9?lha|-d?-63d? Wadeallowing abortion is uohel . ner under ch770and minor children shall be entitledtteebene
e e sty se S S1e fits of this section. In cases subjeats. 102.291his subsection
120L. Ed. 2d 6741992). shallapply only to thesurviving spouse’ or surviving domestic
partner’sinterest in the amount recovered. If the amount allocated
895.038 Partial-birth abortions; liability . (1) Inthis see to any childunder this subsection is less than $10,00808.10

(f) Nothing in this subsection limits the common law rights
parentsguardians, legal custodians and minors.

tion: may be applied. Every settlement in wrongful death cases in
(a) “Child” has the meaning given in©40.16 (1) (a) which the deceased leaves minor children undeyet8s of age
(b) “Partial-birth abortion” has the meaning given i840.16 Shallbe void unless approved by a courr@ford authorized to
(1) (b). acthereunder

(2) (a) Except as provided in pdb), any of the following per  (3) If separate actions are brought for the sawengful

sonshas a claim foappropriate relief against a person who- pef€aththey shall be consolidated on motion of any patipless
forms a partial-birth abortion: suchconsolidation is so fdcted thaia single judgment may be

1 Ifth h tial—birth aborti enteredprotecting all defendants and so thatisfaction of such
: € person on whom a partial=birth abortion was pef,,jgment shall extinguish all liability for the wrongful death, no
formedwas a minarthe parent of the minor ~actionshall be permitted to proceed except that of the personal
2. The father of the child aborted by the partial-birth abortiopepresentative.

(b) A person specified in pgr) 1.or2. does not have a claim  (4) Judgmenfor damages for pecuniary injury from wrongful

underpar (a) if any of the following apply: deathmay be awarded to any person entitled to bring a wrongful
1. The person consented to performance of the partial-bidbéathaction. Additional damages not to exceed $500,000 per
abortion. occurrencen the case of a deceased mjrmor$350,000 pevccur
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rencein the case of a deceased adult, for loss of societg@md Wwrongful death plaintifs receive a portion of damages for expenses they have not
; : ; incurredafter having been made whole, they have been unjustly enriched. .Petta v
panionshipmay be awarded to trgpouse, children or parents ofgc |iSirance Co. 2005 W1 1878 Ws. 2d 251 662 N.w2d 639 030610

thedeceased, or to the siblingsthe deceased, if the siblings were sub.(4) does not: 1) nullify the state constitutional right to have a jury assess dam
minorsat the time of the death. agesunder Art. I, s 5; 2) violate separation of powers principlesitnying the bound
- . ariesbetweerjudicial and legislative branches; 3) violate constitutional equal protec
(5) If the personal representatiseings the action, the per tion guarantees; and 4) does not violate substantive due process. Meaiir2004

sonalrepresentative may also recover the reasonable cost of m@édi100,274 Ws. 2d 2§ 682 N.w2d 866 00-0072 Partially overruled on other

cal expensesfuneral expenses, including the reasonable costgéﬁ’suggség%r{'}or'\?”v‘vez"c‘j’ ‘Qgﬁgg‘ﬂgggzpaﬁe"ts Compensatieand, 2006 W1 91293

acemetery lot, grave marker and care of the lot. If a relative bring$hejury award of noneconomic damages for pre-death claieraely the claim
the action, the relative may recover such medical expensesthe deceders’pre-death pain and fering, and the jury award for pre-dedibs

funeral expenses, including the cost of a cemetery lot grag@ociety and companionship are governed by the cap set forth in the medical mal
y . ! racticestatutes, s. 893.55, and not the wrongful death statute, this section. Bartholo
markerand care of the lot, on behalf of himself or herself or of alrﬁy(’;lwv. Wisconsin Patients Compensation Fund, 2006 WR93,Ws. 2d 38 717

personwho has paid or assumed liability for such expenses. N.w.2d216 04-2592

(6) Wherethe wrongful death of a person creates a cause fParentof minor children have separate claims for pre-death and post-death loss
N y . _of society and companionship, and damages are not cagpkd wrongful-death
actionin favor of the decedestestate and also a cause of actiofi; Hegarty vBeauchaine, 2006 Wi App 24897 Wis. 2d 70727 N.W2d 857

in favor of a spouse, domestic partner under7att, or relatives 04-3252

asprovided in this section, suspouse, domestic partner rela 2SS 2280 () 10) 20 1R 12, 2 Hrong e e case.utter
t!VeS may waive and Sa“Sfy the esmmus_e of action in connrec (2), a new cause of action is availablghe next claimant in the statutory hierarchy
tion with or as part of a settlement and disgeanf the cause of Ina medical malpractice wrongful death case, eligible claimants under s. 688007
actionof the spouse domestic partner relatives not subject to a statutory hierarchy like claimants under sub. (2). Howeaenedi
! . X ’ . cal malpractice wrongful death case, adult children of the deceased are not listed as
(7) Damagesfound by a juryin excess of the maximum eligible claimantsand are therefore not eligible because of the exclusivity of s.

amountspecifiedin sub.(4) shall be reduced by the court to sucl§55-007 as interpreted i€©zapinski.Lornson v Siddiqui, 2007 W1 92302 Ws. 2d

: 19 735 N.W2d 55 05-2315
maximum. The aggregate of the damages covered by &dps. Becausehe legislature modified “children” with “minor” ia diferent subsection

and(5) shall be diminished under&95.045if the deceased or per of this section of the statute, the only reasonable interpretation of the legislature’
sonentitled to recover is found negligent. unmodifieduse of the word “children” in sub. (4) is that the term includes both adult

History: 1971 c. 59Sup. Ct. OrdeB7 Wis. 2d 585784 (1975)1975 c. 94.91 andminor children. Pierce.\AmericanFamily Mutual Insurance Comparg007

(3); 1975 c. 166199, 287, 421, 422 1979 c. 1661983 a. 3151985 a. 1301989a. W/ APp 152,303 Ws. 2d 726736 N.W2d 24706-1773
307 1991 a. 3081997 a. 89290, 2000 a. 28276. This section does not provide for the recovery of lokeritance by a party on

Statutoryincreases in damage limitations recoverable in wrongful death acti%%ghalfofaclass of heirs. Despite the uséhefplural “lineal heirs,” the statute clearly
.

. ; 2= L h templateshat each relative will, in turn, have the right to bring an action for
constitutechanges in substantive rights and not mere remedial changes. Bradl gngfuldeath. The use of the plural *heirs* encompasses exactly the situation when

Knutson 62 Ws. 2d.432.215 N'V.VZd 369(1974)'. . ) two or more heirs in the same tier of succession in the statutory hierarchy bring a
A parent may maintain an action for loss of aid, comfort, so@ietycompanion yrongful death action togetherEstate of Lamers.\American Hardware Mutual

ship of an injured minor child on the condition that the parents’ cause of action-is CQRsranceCo. 2008 WI App 165314 Wis. 2d 731761 N.W2d 3§ 07-2793

b'(?edw'th that of tze child for the chilsfpersonal injuriesShockley vPries 66 Ws. There may not be separate recovery for both an estate and its beneficiaries. Bell

? Iiﬁii?ioﬁ.\f/grzwiisg(ft?zzth by 2 children of the deceased, the faifatifure v. City of Milwaukee,746 F2d 12051984).

to join 3 other siblings who would otherwise have been indispeﬁsable parties wa: X O%ig?gggwslgﬁlgg‘ldamages for pecuniary injury due to wrongful death.

fatal to the courts subject matter jurisdiction becauskdaivits submitted to the trial - ) ) A ’ .
courtindicated that the 3 siblings weusavailable. Kochel.\Hartford Accident & Causeof actionby parents sustained for loss of society and companionship of child

IndemnityCo.66 Ws. 2d 405225 N.W2d 604(1975). tortiouslyinjured. 1976 WLR 641.
A judgment under sub. (2) means a final, not interlocufadgment. Collins.v . .
Gee 82 Ws. 2d 376263 N.W2d 158(1978). 895.043 Punitive damages. (1) DeriNnmions. In this see

_ Thetrial court in a wrongful death action should inform the jury of statuitoita- tion:
tionson recoveryif any. Peot vFerraro83 Ws. 2d 727266 N.W2d 586(1978). ' i .

A posthumous illegitimate child may not maintain an action for the wrongful death (&) “Defendant” means the party against whom punitive-dam
of the putative fatherRobinson vKolstad,84 Ws. 2d 579267 N.W2d 886(1978). agesare sought.

This section does not require that proceeds be equally divided bepaesmts.

Keithleyv. Keithley 95 Wis. 2d 136289 N.W2d 368(Ct. App. 1980). (b) “Double damages” means those court awards made under
Punitive damages are not recoverable incident to damages for wrongful dedtatute providing for twice, 2 times or double the amount of dam
Wangenv. Ford Motor Co97 Ws. 2d 260294 N.W2d 437(1980). age$uﬁered by the injured pa[ty
This section does not permit an estate to recaveits own behalf, damages for « . con . .
the decedens pecuniary loss. ®iss v Regent Properties, Ltd18 Ws. 2d 225346 (c) “Plaintiff” means the party seeking to recover punitive
N.W.2d 766 (1984). damages.

Recoveryunder sub. (7) ibarred by s. 895.045 if a decedsntegligence was w "
greaterthan any individual tortfeasa:. Delvaux vVanden Langenbgr130 Ws. (d) Treble damages means those cawards made under

2d 464 387 N.W2d 751(1986). a statute providing for 3 times or treble the amount of damages
t A spouses cllaim ulngIerfsut;. 4) f?r loss oft_soqiet){ a?r(]j cgmqﬁni?qﬁhi%is additigtﬁllfferedby the injured party
0 a common law claim for loss of consortiyprior to the death of the deceased. P :
Kottkav, PPG Industries, Ind30 Ws. 2d 499388 N.W2d 160(1986) (2) ScopE. This section does not apply awards of double
A person who “feloniously and intentionally” kills his her spouse is not a suviv damages®r treble damages, or tie award of exemplary damages
Ing Sboue fo purposes.of sub (2) and s reated as Mmetigceased he decedentinderss.46.90 (9) (apnd(b), 51.30 (9) 51.61 (7)55.043 (9m)
tienbarthv. Johanne S. . .
“Pecuniaryinjury” under sub. (4) includes the loss of any benefit, including soci%_?) and (b), 103.96 (2) 134.93 (5) 146.84 (1) (b)and (bm),
53.76252.14 (4)252.15 (8) (a)610.70 (7) (b)943.245 (2)and

securitydisability benefits, that a plainttitvould have received from the decedent.
Estateof Holt v. State Farm]51 Ws. 2d 455444 N.W2d 453(Ct. App. 1989).  (3) and943.51 (2)and(3).
This section is inapplicable in medical malpractice actions. There is no cause of o ; e
actionin an adult child for the lossf society and companionship of a parent. Dziad (3) ST’_A]‘NDA%D OFCO_NDUCg' Ttk;edplalr?t'f maytLeCtelt\ée fpur(’;lth(;)
doszv. Zirneski,177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993). amagesi evidence IS submitted showing that toetendan
The gJamﬁ.gsrs1 (Ijimitﬁtion legerss%b.(z(;l)d is inapplicable to medi?al mbal_practia{:tedmaliciously toward the plainfifor in an intentional disre
actionsin which death resulted. Sub. oes not prevent a minor from bringing i ;
actionfor a loss of companionship when malpractiaases a pareatteath, includ gardof the rights of the p|all’.lﬁ.f‘ . . .
ing when the decedent is survived by a spouse. JeliSik Paul Fire & Casualty Ins. (4) ProcebuReE. If the plaintif establishes a prima facie case
Co0.182 Ws. 2d 1 512 N.W2d 764(1994). P .
Although only one parent was the named insured under an uninsured motot%( the allowan.ce. of pun.ltlve damaggs.
insurancepolicy paying benefits for the wrongful death of the parents’ child, this sec (@) The plaintif may introduce evidence of theealth of a
tion requires paymerdf the proceeds to both parents. Bruflé®rudential Property defendantand
& Casualy Insurance Co. 2000 WI App €33 Ws. 2d 523608 N.W2d 371 (b) The judge shall submit time jury a special verdict as to
Retroactiveincreases in the statutory damage limits were unconstitutional. N&j; jniti i idyi i
man v American National Property & Casualty Co. 2000 WI &3 Ws. 2d 41, ?jumtlve damages O'.f the case Iﬁ!ed to the court, the JUdge shall
613N.W.2d 160 99-2554 See also Schultz Natwick, 2002 W1 125257 Ws. 2d  iSSuea special verdict as to punitive damages.

19, 653 N.W2d 266 00-0361
Therule that one who claims subrogation rights, whether under the aegis of either(s) APPLICATION OF JOINT AND SEVERAL LIABILITY. - The ruleof

legalor conventional subrogation, is barred from any recovery utilesasured is J0INt and several liability does not apply to punitive damages.
madewhole is applicable in wrongfuleath actions. Y@ngful death plaintfé are History: 1995 a. 171997 a. 711999 a. 792005 a. 155. 71, Stats. 2005 s.
entitledto be made whole for thdsses, but not more than wholeo tiie extent that 895.043;2005 a. 38&.216; 2009 a. 274
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NOTE: The first 3 cases noted below werdecided prior to the adoption of  siderednecessarily as contributing more than the common-law contriboégry
s.895.85 [now s. 895.043]. gence. It is not prejudicial error to not call attention to théediént standards of care

Punitive damages may be awarded in produietsility cases. Judicial controls in a safe-place case when appropriate jury instructions are used. Lavibieelv
overpunitive damage awards are establishedngin viFordMotor Co.97 Wis. 2d ~ Development Corps5 Wis. 2d 340173 N.W2d 196(1970).

260,294 N.W2d 437(1980). Adoptingthe doctrine of pure comparative negligence is a legislative mélter
Guidelinesfor submission of punitive damages issues to the jury in a produé@ntv. Pabst Brewing Cat7 Ws. 2d 120177 N.W2d 513(1970).

liability case are discussed. altér v Cessna Aircraft Cal21 Ws. 2d 22] 358 Thereis no distinction betweeactive and passive negligence as to responsibility

N.W.2d816(Ct. App. 1984). for injury or full indemnity to aortfeasor whose negligence was passive. Pachowitz

In awarding punitive damages, the factors to be considered are: 1) the grievousnddgwaukee & Suburban fansportCorp.56 Ws. 2d 383202 N.W2d 268(1972).

of the wrongdoés acts; 2) the degree of malicious intent; 3) the potential damage thaFor the purpose of applying the comparative negligence statute, both the causes of
might have been caused by the acts; and 4) the defemddriity to pay An award actionfor medical expenses atass of consortium are derivative. The causal negli
is excessive if it inflicts a punishment or burden that is disproportionate to the-wroggnceof the injured spouse baus limits the recovery of the claiming spouse pursuant
going. That aéuc(jjgg_grovided gmmeans fgr_the lc_igfegiwwlqi\%ﬁa}gng tg%glwmtive to the termsof the statute. White \tunder66 Wis. 2d 563225 N.W2d 442(1975).

amagesawarded did not rendéne award invalid.  Gianoli.\Pfleiderey S. The contributory negligence of the plaifitpectator in viewing an auto race was
2d 509563 N.w2d 562(Ct. App. 1997)95-2867 ) _ __notgreater than defendants’ negligence as a mattiav when the plaintifdid not

_ Nominaldamages may support a punitive damage award in an action for integalizethat watching from a curve would be more dangerous than sitting in the grand
tionaltrespass. A grossly excesspinishment violates due process. Whether-punistand was not aware that tires woulgl into the spectator area, there was no warning
tive damages violate due process depends on: 1) the reprehensilifiigyconduct;  of potential dangers, and she was watching thealasely immediately prior to the
23 tﬂe g}?pamy bgtween thﬁ harmfgméddanﬁhe pU_Inltlve _da_me}ges a\ll\(arded;handa%crident. Kaiser v Cook,67 Wis. 2d 460227 N.W2d 50(1975).
3) thedifference between the award and other civil or criminal penalties authorizedryg trig| courts denial of a motion by 2 employee-defendants to direct the jury to
orimposed. Jacque Bteenbey Homes209 Ws. 2d 605563 N.W2d 154(1997),  considerthe employes negligence iits special verdict, even though the empléyer

95-1028 . . - . liability extended only to workers compensation, was an.eBonnaw. West Shore
A circuit court entering default judgment on a punitive damages claim must m{{%ipment,ﬁs Wis. 2d 42227 N.W2d 660(1975).

inquiry beyond the complaint to determine the merits of the claim and the amoun hetrial . . he i Il of the d he plai
beawarded. Apex Electronics CorpGee217 Ws. 2d 378571 N.W2d 23(1998), .. Sjﬁté'rae dCOkl)JL'}t'SO'Ef;rtuh";'fg(}gigui{lusrg d”g;‘?h‘éomg;%; geglig er?cr:ga%\?:steircp) ain
97-0353 = . . A : At ' r

The requirement under sub. (3) that the defendant actriiimtentional disregard N€QUS: This section requires the jury to find 10@¥he plaintif's damages, which
of the rights of the plainfif necessitates that thiefendant act with a purpose to disre aréthen reduced by themount of contributory negligence. NimmePurtell,69
gardthe plaintif’s rights or be aware that his or her conduct is substantially certaffs- 2d 21 230 N-WZd ?58(1975)- . . L .
to result in the plaintffs rights being disregarded. The act or course of conduct mustConductconstituting implied or tacit assumption of risk is not a bar to an action
be deliberate and must actually disregard the rights of the pfaintiether it bea  for negligence. Polsky.evine,73 Ws. 2d 547263 N.W2d 204(1976).
right to safetyhealth or life, a property right, or some other right. There is no require A minor injured duringemployment cannot be clgad with contributory negli
mentof intent to injureor cause harm. I&ther v Mitsubishi Heavy Industries gencewhen the employment is in violation of child labor lawssdale v Hasslinger
America,Inc. 2005 WI 26279 W_S. 2d 6 694 N.W2d 320 01-0724 . 79 Wis. 2d 194255 N.W2d 314(1977).

A defendans conduct giving rise to punitive damages need not be diredieel at  \whenthe courigranted judgment notwithstanding the verdict regarding 2 ef sev
specificplaintiff seeking punitive damages in order to recover under the statige. Warg| defendants found causaltegligent, and the percentage of negligence reallo
cherv. Mitsubishi Heavy Industries America, Inc. 2005 WI 289 Ws. 2d 6 694 catedaffected damages but not liabilithe plaintifs should have been given the

N.w.2d 320 01-0724 ) - ) ) ) optionof a proportional reduction of the judgment or a new trial. Cha@eneral
Sub.(3) requires evidence of either malicious conduct or intentional d'Sfegardr\ﬁ)torsCorpBO Wis. 2d 91258 N.W2d 680(1977).

tzhdezrizggt?sog mw%ngggwggz lHenrikson. \Btrapon, 2008 Wi Apft45,314 Ws. _ If acourt can fincis matter of law that a party is causally negligent, contrary to the

Sub.(3) sets the bar for the kind of evidence required to support a punitive dam%@{s answerand the jury attributesome degree of comparative negligence to that

P ,the court should change the causal negligence answer and permit the jury’
awardand does not expand the categofases where punitive damages may b Y, 1 p
awarded.In cases in which punitivdamages are barred in the first instance, the stal omparlsorto_stand. Olllnger.\GraII,SO_Ws._Z_d 213258 N'W.Zd 69.3(1977)'
dard for conduct under sub. (3) doecome into play Groshek vTrewin, 2010 WI When blowing snow obstructed a drivervision, but the driver did not reduce
51, Ws. 2d 784 N.W2d 163 08-0787 speedand aparked truck on the highway “loomed up” out of the sti@driver was

Thedue process clause does not permit a jury to base an award of punitive dal Ilynegligent as matter of lavNelson vTravelers Ins. CB0 Wis. 2d 272259
in part upon its desire to punish the defendant for harming persons who are not béeYé2d 48 (1977).
thecourt. Howeverevidence of actual harm to nonparties can hefhéov that the The“emegency doctrine” relieves a person for liability for his actions when that
conductthat harmed the plaintifilso posed a substantial risk to the general publigersonis faced with a sudden ergency he or she did not create. The “rescue rule”
and so was particularly reprehensible. Toeprocess clause requires state courtapplieseven though the action of the rescuer is deliberate and taken after some plan
to provide assurance that juries are seeking simply to determine reprehensibility ming and consideration. Rescuers will not be absolved of all negligence if their
not also to punish for harm caused to strangers. Philip Morris UBMiams, 784  actionsare unreasonable under the circumstances. @oAtsderson80 Ws. 2d
U.S.631, 127 S. Ct. 1057166 L. Ed. 2d 94@2007). 525 259 N.W2d 672(1977).

The availability of punitive damages depends on the charaftifre particular  Thenegligence of a tortfeasor dismissed from a lawsuit on summary judgment as
conductcommitted rather than on ttfeeory of liability propounded by the plairftif peingless or equally negligent as the plafitédin be considered by the jury in appor
Therecovery of punitive damages requiteat something must be shown over andjoning the total causal negligence of the remaining parties. GrbsiswestSpeed
abovethe mere breachf duty for which compensatory damages can be giverr Unays inc. 81 Ws. 2d 129260 N.W2d 36(1977).

Cied Cgtr;ohg 4S|(:’rg)°|3 0;5971\2?{&;39%? Education Associatidimwversal Card Ser  \ggjigenceper se arising out of a breach of a safety statutehmapmpared with
cest.orp. - >Upp. : commonlaw negligence. Locicera interpace Cor®B83 Wis. 2d 876266 N.Ww2d

The Future of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1. 423(1978)
. . Contributorynegligence, if proved, is a defense in a strict liability case. Austin v
895.045 Contributory negligence. (1) COMPARATIVE  FordMotor Co.,86 Ws. 2d 628273 N.W2d 233(1979).

NEGLIGENCE. Contributory negligence doest bar recovery in an  In a safe place case, comparatiegligence instructions need not direct the jury
action by any person or the perssnregal representative toto consider the defendasthigher duty of care. BronsBischof, 89 Ws. 2d 80277
. o9 alive \W.2d 854(1979).

recoverdamages Tor neg“ge.nce resultlng in death orin injury {\‘OA motorist injuredwhile fleeing the police was, as matter of Jamore negligent
personor propertyif that negligence was not greater than the neghanthe pursuing dicer. Brunettev. Employers Mutual Liability Insurance CE07
ligenceof the person against whoracovery is sought, but any Wis. 2d 361 320 N.W2d 43(Ct. App. 1982). ) .
damagesallowed shall be diminished in the proportion to the Eal!?freto gllve the %ury an elmgefancy |nstruct|onv\\%1as reversible errdespite the

: f . intiff's violation of several safety statutes. en an geray instruction is
amountof negligence attributed to the person recovering. TﬂEpropriatés discussed. @tfall v Kottke, 110 Wis. 2d 86328 N.W2d 481(1983).
neQ'!genCEDf the plaintif shall be measured separately against the'seatbelt negligence” and “passive negligence” are distinguished. Jury instruc
negligenceof each person found to be causally negligent. Thensregarding seat belts are recommended. A method for apportioning damages in
liability of each person found to be causally negligent whose p: 5“,’\19'\}\[';%93%3&0;8%?595 is adopted. Foldgity of West Allis, 113 Wis. 2d 475

. ; AP TR . .

centageof causal negligence is _Iess than 5.1 % is limited to the p bus driver who told anltyear—old thahe could not ride the school bus the next
centageof the total causal negligence attributed to that person.ghy, but did not inform either the school or the ctsl@arents, was propergund
personfound to be causallyegligent whose percentage of causa@B%/liable for injuries sustained by the boy whikding his bicycle to school the next
negligence is 51% or more shall be jointly and severally liable Ig)% (Toe”ef v Mutual Service Casualty Insurance @5 Ws. 2d 631340 N.Ww2d

Ct. App. 1983).
the damages allowed. Recoveryunder s.895.04 (7) is barred by this sectiom dlecedens’ negligence

(2) ConcerteDAcTION. Notwithstanding sul§l), if 2 or more wasgreater than any individual tortfeasor Delvaux vVanden Langenbgr 130
partiesact in accordance with a common schemelan, those Wis- 2d 464387 N.W2d 751(1986).

; e : : A negligent tortfeasor has the right to indemnity fronirg@ntional joint tortfea
partiesare J0|mly and severally liable for all damageSU|t|ng sor. A Pierringer release of the intentional tortfeasor absolved the negligent tortfea

from that action, except as provided ir885.043 (5) sor. Fleming v Threshermes’Mutual Insurance C431 Ws. 2d 123388 N.W2d
History: 1971 c. 471993 a. 4861995 a. 172005 a. 155 908 (1986).
Cross-reference: See s891.44for conclusive presumption that child under 7 Punitivedamages may not becovered when actual damages are unavailable due
cannotbe guilty of contributory negligence. to this section. Uicker v Marcus,142 Ws. 2d 425418 N.W2d 818(1988).

Ordinary negligence can beompared with negligence founded upon the safe— This section is inapplicable to the equitable resolution of a subrogation dispute.
placestatute, and in making the comparison, a violation of the statute is not to-be deasv. Coopertools197 Ws. 2d 938541 N.W2d 247(Ct. App. 1995).
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Retroactive application of the 1995 amendment of this section was unconst®95.049 Recovery by a person who fails to use protec -

tional. Matthies vPositive Safety Manufacturing Co. 2001 WI 824 Wis. 2d 720 ; i i ; ;
628N W.2d 842 09-0431 tive headgear while operating certain motor vehicles.

The 1995 amendment of sub. (1) does not apply to strict product liability actioOtwithstandings. 895.045 failure by a person who operates or
Fuchsgrubev. Custom Accessories, Inc. 2001 W1 234 Ws. 2d 758628 N.W2d s a passenger on a motorcycle, as defineddd&01 (32)an all-

833 98-2419 f ; : f :
Only a tortfeasor found to be 51% or more causally negligent may be jointly al rainvehicle, as defined in 840.01 (29) or a snowmobile, as

severallyliable for a plaintif s total damages. That a plaifitis no negligence does efined in s340.01(58a) on or of a highway to use protective
not alter that rule. Thomas Bickler, 2002 WI App 268258 Wis. 2d 304 654 headgeashall not reduce recovery for injuries or damages by the

N.W.2d 248 01-2006 f . . . > .
Whenthe plaintif’s negligence was greater than any injsareither the plainfif personor the persos legal representative in any civil action. This

northe plaintif's spouse could recoveBpearing vNational Iron Co770 F2d 87 S€Ctiondoes not apply to any person required to wear protective
(1985). headgeaunder s23.33 (3g)or 347.485 (1)

The Due Process Clause of the 14th Amendment prohibits a state from imposingjistory: 2003 a. 148
agrossly excessiveunishment on a tortfeasofhe degree of reprehensibility of the - \whenthis section applies to prohibit a reduction of damages, it necessarily also
conductthe disparity between the harm or potential harriesad by the plaintifand Grecludesa persors failureto wear a helmet from being considered a form of negli

the punitive damage award, and thefeliénce between the remedy and other civigence. Hardy v Hoeferle, 2007 WI App 264306 Wis. 2d 513743 N.W2d 843
penaltiesmposed in comparable cases are factors to be considered. Thepwwst (g-_2g61 '

tantfactor is the degree of reprehensihili§trenke vHogner 2005 W1 App 194287
Wis. 2d 135 704 N.W2d 309 03-2527 ) . ) )

Whena trial court finds that a small claims plaififactual damages exceed the895.05 Damages in actions for libel. (1) The proprietor
Statt!torya\évazﬂ |i(rjnit 0f$5,0?0, tgeb C?Uﬂ Shollll_d agﬁly any ;eduftiqp fgf Cr?m_Pafatinublisher,editor, writer or reporter upon any newspaper published
negligenceo thedamages found before applying the statutory limit. Bryh&ink, ; ; ; i ; :
2006WI App 110, 294 Ws. 2d 347718 N.W2d 112, 05-1030 in th!s state shall not be liable in any civil action for libel fpr the

Sub.(2) is a codification of the common-law rule@ncerted-action liability dis ~ publicationin such newspaper a true and fair report of any judi
cussedand not a new cause of actio@ioncerted-action liability attaches when 2 orcial, legislative or other public 6i€ial proceeding authorized by

morepersons commit a tortious actdoncert. Even if an agreement exists, if tha ; f
agreementloes not directly relate to the tortious conduct that caused the thiery rIaW or of any pUb“C statement, Speec@mem or debate in the

agreements insuficient to satisfy the agreement required for concerted action. #ourse of such proceedin@’his S_eCtiOH S_ha” nO_t be construed to
planamong 3 people to purchase alcohol for an underage drinker who later causgémptany such proprietppublisher editor writer or reporter

injury driving while intoxicated did not constitute a concerted action when the col iahili ; ; ; ;
monplan to purchase alcohol was not also a comssbeme or plan to engage in thelﬂom I|ab|I|ty for any libelous matter contained in any headline or

actof driving that caused the injurRichards vBadger Mutual Insurance, 2006 WI headingsgo any such report, do libelous remarks or comments
App 255,297 Wis. 2d 699727 N.W2d 69 05-2796 addedor interpolated in any such report or made and published

Sub.(2) applies only after a judge or jumas determined, under applicable-sub qoncerningthe same. which remarks or comments were not
stantivelaw, that more than one tortfeasor is liable in some measure to the plaint !

Sub.(2) plays no role imletermining whether a given defendant may be held IiabIBttered_by the person libeled or spoken concerning the person
to the plaintif. Danks v Stock Building Supplyinc. 2007 WI App 8298 Wis. 2d  libeledin the course of such proceeding by some other person.

348 727 N.W2d 846 05-2679 . .
Sub.(2) is the codification of the common law concerted action theory of liability (2) Beforeany civil action shall be commenced on account of

Thereare 3 factual predicates necessary to proving concerted action: 1) there rldy libelous publication in any newspaparagazine or periodi
bean explicit or tacit agreement among the pattieact in accordance with a mutu cal, the libeled person shall first give those alleggetde responsi

ally agreed upon scheme or plan; parallel action, without more, ifiégientfto show H i~nati i
acommon scheme @lan; 2) there must be mutual acts committed in furtherance fle or liable for the pUbllcatlon areasonable opportunity to correct

thatcommon scheme or pian that are tortious acts; and 3) the tortious acts thatdfelibelous matter Such opportunity shall be givéy notice in
undertakerto accomplish the common scheme or plan must be the acts that resuwiiting specifying the article and the statements therein which are
damages.Rlchards yBadger Mutual Insurance, 2008 WI 329 Wis. 2d 541749 C|aimedt0 be fa|se and defamatory and a statement Of What are

N.W.2d581,05-2796 4 4 _claimedto be the trudacts. The notice may also state the sources,
Proportioning comparative negligence — problehtheory and special verdict

formulation. Aiken, 53 MLR 293. if any from which the true facts may be ascertained with definite
From defect to cause to comparative fault — Rethinking some product liabili§€Ssand certainty The firstissue published after the expiration

concepts. Twerski, 60 MLR 297. of one week from the receipt of such notstell be within a rea
The problem of the insolvent contributdvlyse, 60 MLR 891. sonabletime for correction. © the extent that the true facts are,

Mfg’}‘ti\ggimaﬁle recovery in products liability cases. Ghiardi and Kir@%er ith reasonablediligence, ascertainable with definiteness and
( ): ertainty,only a retraction shall constitute a correction; otherwise

Th ts of “defecti dition” and * bly d " in prod A :
“abi”fycf’;\,ﬁe%fvgru’%g?\,,'\,ﬁczogno '(109%3‘;1” unreasonably dangerous in Proditie publication of the libeled persanstatement of the true facts,

Seatbelt negligence: The ambivaleniatonsin rules. McChrystal. 68 MLR 539 Of SO much thereof as shall not be libelouamstherscurrilous,

(1985). N _ _ o or otherwise improper for publication, published as the libeled
Secondcollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985). person’sstatementshall constitute a correction within the mean
Comparative Negligence ini€onsin. Horowitz, WBB Jan. 1981. ing of this section. A correction, timely published, without eom
Plaintiff's failure to wear a safety beltovers, WBB July1985. ment,in a position and type as prominent as the alleged diball

Strict products liability in Wsconsin. 1977 WLR 227.

: ' < o ) . . constitutea defensagainst the recovery of any damages except
Wi 'sModif Modif Negl LavKircher Wis. . S .
LameconsiysModified, Modified Comparative Negligence Lawircher Wis. 5ot jaldamages, as well as being competent and material in miti
Enforceable Exculpatory Agreements. Pendletoiis. Waw Nov. 1997. gation of actualdamages to the extent the correction published
Wisconsin'sComparative Negligence Statute: Applying It to Products Liabiliydoesso mitigate them.
CasesBrought under a Strict Liability ThearyPless. W. Law Aug. 1998. History: 1993 a. 486

Onewho contributes a nondefamatory photograph of the plaiatd newspaper
895.048 Recovery by auto or motorboat owner  limited. to accompany a defamatory article is not liable absent knowledge or control of the

; ; ; : article. Westby v Madison Newspapers, I8l Wis. 2d 1 259 N.W2d 691(1977).
The owner of a motor vehicle or motorboahich, while bemg A newscaster did not act with knowledge of falsity or wébtkless disregard for

operatecy the spouse or_minor child of such O_W'Edamaged thetruth by broadcasting that the plaiftiid been chged with a crime when the
asthe result of amccident involving another vehicle or boat, mayewscastewas told by a deputy sheithat chages would bdiled. Prahl vBro-
not recover from the owner or operator of such other vehicle gmle98 Ws. 2d 130295 N.Wzd 768(Ct. App. 1980). _ _
boatfor such damages, if the negligence of such spouse or mi @Fcontract printer had no reason to know of libel and was erttitisagmmary judg

. . t. Maynard v Port Publications, In@8 Ws. 2d 555297 N.W2d 500(1980).
child exceeds thaof the operator of such other vehicle or boat. Sub.(2) applies to non—-media defendants, but relates only to libelous publications

In the event that it is judicially determined that a spouse or min@print media, not broadcast media. Huckdas. Schiitz Brewing CA00 Ws. 2d
operatorof the motor vehicle or motorboat is found to be guilty ¢¥72 302 N.W2d 68(Ct. App. 1981).

lessthan 50% of the causal negligence involieén accident Thetrial court properly dismissed a defamation claim based on a letter by a medical
henin th h £ th hicl |:,) di{ectorchaging that a foundation conducted a sham nonprofit operation thiace
thenin that event the owner of the motor vehicle or motorbogteciorestablished the defense of truth. Fields Foundation, L@hnstensen] 03
involved shall be entitled to recover in accordance with the cowis. 2d 465309 N.w2d 125(Ct. App. 1981).

tributory negligence principles as laid down ir8985.045 For the  “Public figure” is defined. Constitutional protections of the nemesdia and an
purposesof recovery of damages h)lye owner under £95.048 |r1%|é/|2c;ual defamer are discussed. Dennivlertz,106 Ws. 2d 636318 N.Ww2d 141
andfor this purpolse onlythe negligence of the spouse or mino A former legislator who had gained notoriety within the district while fic@gnd
operatorshall be imputed to the owner who was allegedly defamed in a radio broadcast within the district was a “public fig
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ure” for purposes of a defamation action. Lewi€oursolle Broadcasting27 Ws.  and regulations of the federabmmunications commission, the
2d 105 377 N.W2d 166(1985). : : : e .
A computer bulletirboard is not a periodical and not subject to sub. (2 Inthe bro.adc?sﬂn%ta“%n or network is prohibited from censoring the
Cards,Inc. v Fuschetto]l93 Ws. 2d 429535 N.W2d 11 (Ct. App. 1995). script of the broadcast.
If a defamation plainfifis a public figurethere must be proof of actual malice.

The deliberate choice of one interpretationaofiumber of possible interpretationsggg

doesnot create a jury issue of actual malice. The selective destruction by a defen: ?]'055 Gaming contracts void. (1) Al promises, agree
of materials likely to beelevant to defamation litigation allows an inference that th &nts notes bills, bonds, or other contracts, mortgages, convey

materialswould have provided evidence of actual malice, but the inference is of litgncesor other securities, where the whole or any péthe con

weightwhen uncontroverted testimony makes the malice assertion a remote -possif i i i
ity. Torgerson vJournal/Sentinel, IN@10 Ws. 2d524 563 N.W2d 472(1997). Sblerationof the promise, agreement, note, bill, bond, mortgage,
95-1098 conveyancer other security shall be for money or other valuable

For purposesf libel law a “public figure” who must prove malice includes a per thing whatsoever won or lost, laid or staked, or betted apon

sonwho by being drawn into or interjecting himself or herself into a public centr: i
versybecomes a public figure for a limited purpdsEause of involvement in theoa‘nygame of any kind or under any name Whatsomyany

particular controversy“Public figure” status can be created without purposeful N€aNSOI upon any race, fight, sport or pas_timel or any wager
voluntaryconduct by the individual involved. ErdmanrSFBroadcasting of Green for the repayment of money or other thing of value, lent or

Bay, Inc. 229 Ws. 2d 156599 N.W2d 1(Ct. App. 1999)98-2660 ;
A “public dispute” is not simply a matter of interest to the public. It must be a re%gvanceda’t the time and for the purpose, of any game, jlety

dispute,the outcome of which Bicts the general public in an appreciable wayOl Wager or of being laid, staked, bettedwagered thereon shall
Essentiallyprivate concerns do not becomgblic controversies because they attrache void.
attention;the disputes ramifications must be felt by persamiso are not direct partic . . .
ipants. Maguire v Journal Sentinel, Inc. 2000 WI App 232 Ws. 2d 236605 2 ThI_S section does not app_ly to contracts of Insurance made
N.W.2d 881, 97-3675 in good faith for the security or indemnity of the party insured.

In defamation cases, circuit courts should ordinarily decide a pending motion to . . .
dismissfor failure to state a claim befosanctioning a party for refusing to disclose  (3) This section does not apply to any promise, agreement,

information that would identifptherwise-anonymous members of agamization.  note, bill, bond, mortgage, conveyance or other security that is

Lassav. Rongstad, 2006 WI 10294 Ws. 2d 187718 N.W2d 673 04-0377 ;
Thesub. (2) notice requiremeapplies to only libel in print. Schultz 8ykes, 2001 permlttedunder chs562t0569 or under state dederal laws relat

WI App 255,248 Wis. 2d 746638 N.W2d 604 00-0915 ing to the conduct of gaming on Indian lands.
Actual malice requires that an allegedly defamatory statement be made withHistory: 1993 a. 1741995 a. 2251997 a. 27
knowledgethat it was false or with reckless disregard of whether it was false or nota pyerto Rican judgment based on a gambling debt was entitled to full faith and

Actual malice does not mean badent, ill-will, or animus. Repeated publication i i i :
of a statement after being informed that the statement was false doesstdtite gtr:%d(ltclrg.Vngégggb).Conqulstador Hotel CorpPertino,99 Wis. 2d 16298 N.W2d
e

actual malice so long as the speaker believes it to be true. Actual malice canno

inferred from the choice of oneational interpretation of a speech over another . i

Donohoov. Action Wsconsin, Inc. 2008VI 56,309 Wis. 2d 704750 N.w2d 739 895.056 Recovery of money wagered. (1) In this section:

06-0396 « ” [ ;
Thereare two kinds of public figures: public figures for all purposes and public fig (a) “Property” means any monggroperty or thing in action.

uresfor a limited purpose. Like publicfafials, public figures for all purposes must (b) “Wagerer” means any person who, by playing at any game

proveactual malice in all circumstances. Limited purpose public figures, on the ot . . -
hand,are otherwise private individuals who have a role in a specific public eontr'é%I by betting or wagering on any game, election, horse or other

versy. Limited purpose public figures arequired to prove actual malice only whenrace,ball playing, cock fighting, fight, sport or pastime or on the

theirrole in the controversy is “more than trivial or tangential” and the defamati ;
is germane to their participation ihe controversyBiskupic v Cicero, 2008 WI App Ssueor event thereof, or on any future contingent or unknown

117,313 Wis. 2d 225756 N.W2d 649 07-2314 occurrenceor result in respect to anythinghatever shall have
The plaintiff was a public figure for all purposes when he was involved in highlput up, staked or deposited apgoperty with any stakeholder or

controversialnd newsworthy activities whila public ofice; the publicity and con f
troversysurrounding these events continued well after the ternfioé@nded; the 3rd person, or shall havest and delivered any property to any

plaintiff remainedn the news after leavingfafe as a result of new developments inwinner thereof.

the various inquiries into his 6€ial conduct;and he had a connection with another e :

public official in the news. Biskupic.\Cicero, 2008 WI App 17,313 Ws. 2d 225 ing(g)r é?p@;{;’ﬁ%ﬁ;%&?"ywm :; ?tgrl](téﬁo?cfit:: grUt?t,erjgpueprégtr?ksue

756 N.W.2d 649 07-2314 ,
In_(gjer&era}(lj the defstrutctitlnn ofl_noteil| allovy;ﬂ an irln‘e_renc? tgabltbte Wloutlﬁi have for and recovethe property from the stakeholder or 3rd person

providedevidence of actual malice. Howeyhis rule is not absolute. In thiase, :

becausehe plaintif had not shown any way the destroyed notes might show acti Ih.etherthe property has been lost or won or whether it has been

malice,the destruction of the notes did not create a matadalal dispute preventing deliveredover by the stakeholder or 3rd person to the winner

summaryjudgment. Biskupic vCicero, 2008 WI App 17, 313 Wis. 2d 225756 ithi i
MW 24048 072514 (b) A wagerer maywithin 6 months after angelivery by the

Sub.(2) provides that an opportunity to correct libelous matter “shall be given ¥yagereror thestakeholder of the property put up, St_aked or depo§
notice in writing specifying the article and the statements therein which are clainitgd, sue for and recover the property from the winner thereof if

to be false and defamatory and a statement of what are claimed to be the true f " f ;
The optional provision:“The notice may also state the sources, if &ioyn which &mé property has been delivered over to the winner

thetrue facts may be ascertained with definiteness and ceftaioeg not nullify the (3) If the wagerer does not st@ and recover the property

requirementhat the notice contain a statement of what are claioee the true facts. ; ; ithi i i
Oncea claimant has been found to not meet the notice requirerthensstion cannot which was put up, staked or deposited, within the time specified

berevived by again attempting to comply with the notice provisions. DeBraskaundersub.(1), any other person main the persors’ behalf and
QuadGraphics, Inc. 2009 WI App 2316 Ws. 2d 386763 N.W2d 21907-2931  the persors name, sue for and recover the property for the use and

Publishersprivileges and liabilities regarding libel are discussed. GeRplert i i H H
Welch. Inc. 418 U.S. 323 benefitof the wageres family or heirs, in case of thveagerels

A public figure who suesiedia companies for libel may inquire into the editoriad€ath. The suit may t?e brought agairstd property recovered
processesf those responsible when proof of “actual malice” is required for recovefyom any of the following:

Herbertv. Lando,441 U.S. 1531979). . . .
The “public figure” principle in libel cases is discusseWbolston v Reades (a) The stakeholder or a 3rd per_so_thlé property Is still held .
DigestAssn., Inc443 U.S. 1571979). by the stakeholder or 3rd person, within 6 months after the putting

If wire service accounts of a judgeemarks are substantially accurate, a defamalp, staking or depositing of the property

tion suit by the judge is barred under sub. (1). Si ited Press Intern., Inc. . L .
é%%é”gugp 162161111953'8')_ arred under sub. (1). Simonsonited Press Intern., Inc (b) The winner of the propertwithin one year from the deliv

A Misplaced Focus: Libel Law and ¥¢onsins Distinction Between Media and €ry of the property to the winner

Nonmedia Defendants. Maguire. 2004 WLR 191. ; ; 3
Defamation Faw of Wconsin. Brody65 MLR 505 (1982). _(4) This section does not apply to any property thapes
The“public interest or concern” test: Have we resurrected a standarshtialtl mittedto be played, bet OI: wagered under 55@1:05_69 or unde.r

haveremained in the graveyard? 70 MLR 647 (1987). stateor federal laws relatingp the conduct of gaming on Indian

lands.

895.052 Defamation by radio and television. The owner History: 1993 a. 174486, 1995 a. 2251997 a. 2735.

licenseeor operator of a visual or sound radio broadcasting station

or network of stations, and the agents or employees of any s88%.057 Action against judicial officer for loss caused

owner,licensee or operatashall not be liable in damages for anyoy misconduct.  Any judicial oficer who causet be brought

defamatorystatement published or uttered in, or as a para ofjn a court over which the judicial fader presides any action or
visual or sound broadcast byaandidate for political dite in proceedingupon a claim placed in the judiciafiotr’s hands as
thoseinstances in which, under the acts of congress or the ruéegnt or attorney for collectishallbe liable in a civil action to
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the person against whom such action or proceeding was brougithediatenotice of incidents undet9 USC 1801to 1811 or
for the full amount of damages and costs recovered on such claiotice of dischage under s292.11 (2).

History: 1993 a. 486 (k) “Waste repositorytneans any system used or intended to
. be used to dispose of or store radioactive waste u#dléiSC

895.06 Recovery of divisible personalty . When personal 10101t010226 including but not limited to a permanent disposal
propertyis divisible and owned by tenants in common ané  gystem, interim storage system, monitored retrievaslerage

tenantin common shall claim anldold possession of more thansystem defensewaste storage system, away-from-reactor stor
the tenants share oproportion thereof his or her cotenant, aftefyefacility and a test and evaluation facility

makinga demand in writing, may sue for and recover the eoten ) . . . -
ant'sshare or the valutaereof. The court may direct the juify (2) LiaBiLiy. All responsible parties are strictly liable, jointly
necessaryin any such action to find what specific articles or wha"dseverallyfor any harm caused by a nuclear incident.

shareor interest belongs to the respective partesi the court ~ (3) REBUTTABLE PRESUMPTION. (&) In any action brought
shall enter up judgment in form for one or both of mties Undersub.(z) to recover damages for harm claimed to be caused

againsuhe Othe,raccording to the verdict. by a nuclear incident, it is presumed that the nuclear incident was
History: 1993 a. 486 acause of the harm if the plairfitfroduces evidence to the court
sufficientto enable a reasonable person to find all of the fellow
895.065 Radioactive waste emergencies. (1) Derini-  ing:
TIONS. In this section: 1. The defendant is any of the following:

(a) “Association” means a relationship in which one person a. A person who is in any way responsible for the design, con
controls,is controlled byor is under common control with anotherstruction,operation or monitoring dhe waste repository or trans
person. portationequipment from which the radiation was released in the

(b) “Company” means any partnership, joint-steoknpany nuclearincident.
businesgtrust or oganized group of persons, whether incerpo  b. A person who owns the wastpository or transportation
ratedor not, andany person acting as a recejwteustee or other equipmentirom which the radiation was releasedhe nuclear
liquidator of a partnership, joint—stock compatwysiness trust or incident.
organizedgroupof persons. “Company” does not include a state ¢. A person who produces, possesses, controls or owns radio
or local governmental body active waste stored or disposed of in the waste repository or trans

(c) “Control” means to possess, directly or indirgctlye portationequipment from which the radiation was released in the
powerto direct or cause the direction of the management and policlearincident.
ciesof a companywhether that power is exercised through one or d. A person who has an association vaitty person described
moreintermediary companies, or alone, or in conjunction with, @hdersubd.1. a.to c.

by an agreement with, any other compamd whether that power 2 The harm could reasonably have resulted from the nuclear
is established through a majority or minority ownership or votingcident.

of securities, common directorsfficers, stockholders, voting (b) A defendant imnaction brought under suf2) may rebut
trusts, holdingtrusts, diliated companies, contract or by anyie presumption under pa@) by proving that:
otherdirect or indirect means. “Control” includes ownihg|d 1. The defendant is not a responsible p.arty' or

ing or controlling, directly or indirectlyat least 5% of theoting

powerin the election of directors of a comparigontrol” has the 2. The harm claimed to be caused by a nuclear incident could
samemeaning ashe terms “controlled by” and “under commorot have reasonably resulted from the nuclear incident.
control with”. (4) Court awARD. In issuing anyfinal order in any action

emergencycare or facilities and includes emency manage Shallaward to the plaintifthe cost of the suit, including reason
ment. ableattorney and expert witness fees, and the damages sustained

p - . by the plaintif.
e) “Harm” means:
© (5) ConsTRucTION. This section may not be deemed to have

1. Damage to prf’peFtY . ) ) any effect upon the liability ofiny person for any harm caused by
2. Personal physical injuryiiness or death, including mental gy incident which is not a nuclear incident.

anguishor emotional harm attendant the personal physical History: 1985 a. 291989 a. 311989 a. 56259, 1993 a27; 1995 a. 227247
injury, illness or death. 1999a. 9 2009 a. 4%s.153t0 156; Stats. 2009 s. 895.065.

4. Economic loss.
5. Environmental pollution, as defined ir299.01 (4)

6. Expenses incurred by an egencyprovider in preparing
for and responding to a nucleiacident that are not reimbursed,
unders.292.11 (7) or that are not paid by another state under a
mutualaid agreement or by a gift or grant.

() “Nuclear incident” means any sudden or nonsudden rele

895.07 Claims against contractors and suppliers.
(1) DeriNniTions. In this section:

(a) “Action” means a civil action or an arbitration under ch.

(b) “Association” means a homeowrggassociation, condo
%n%ipium association under 03.02 (1m) unit ownets associa
N L . . , or a nonprofit corporation created to own and operate por
of ionizing radiation, as defined unde254.31 (3g)from radie  (jonsof aplanned community that may assess unit owners for the
?ctlvewetls:je “tl)\le'n? stored ddlste%Sed of Itn a "l""’:fte reposlltory O'E%ostsincurred in the performance thfe associatior’obligations.
ransported. Huciear incident do€s not Include any release o (c) “Claim” means a request or demand to remedy a construc

radiationfrom radioactive waste being transported under routiriul%n defect caused by a contractor or supplier related to the con
operations. structionor remodeling of a dwelling.

incf%es'fheer?ggergeggfe?nn%éﬂg'V'dual or compansperson ~ (d) “Claimant” means the ownetenant, or lessesf a dwelt

. . » . . _ing, or an association, who has standing to sue a contractor-or sup
(h) “Radioactive waste” means radioactive waste, as defin

. . ° r regarding a construction defect.
in 5.293.25 (1) ()and radioactive defense waste. (e) “Construction defect,” in those casgken the contractor

() “Responsible party” means any persiascribed under sub. or supplier has provided a warranty to a consymeans the defi
(3)(a) 1. atod. nition of “defect” in the warrantyln all other cases, “construction

() “Routine operationsineans the operation of transportatiomlefect” means a deficiency ithe construction or remodeling of
equipmenin a manner that is not subject to the requirements fadwelling that results from any of the following:
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1. Defective material. completionof the testing, return the dwelling to its pre—testing

2. \olation of applicable codes. conditionwithin a reasonable tirrm‘t_er completion of t_he testing,

3. Failure to follow accepted trade standards for workmanliiéé the contractds expense. If any inspection or testing reveals a
construction. conditionthat requires additional testing to allow the contractor

oral contract with a contractor to construct or remodel a dwellin gﬁggtr";h)ﬁ wﬁéﬁcator:ostizzuo??:llgﬁ g?ggﬁ t:iobbrt]i% ﬁlgg?rﬁngaasngezlrll
(g) “Contractor” means a person tietters into a written or ggreq of the need for the additional tesingthe claimant shall

oral contract with a consumer to constructemodel a dwelling. ,qyide reasonable access to the dwelling. If a claim is asserted
(h) “Dwelling” meansany premises or portion of a premiseyn hehalf of the owners of multiple dwellings, then the contractor

thatis used as home or a place of residence and that part of th@|| pe entitled to inspect each of the dwelliraysject to the

lot or site on which the dwelling is situated thatiésoted to resi cjaim. The claimant shall either provide a specific day for the

dentialuse. “Dwelling” includes other existing structures on thyspectionupon reasonable notice for an inspectionequire the

immediateresidential premises such as driveways, sidewalkntractorto request in writing a date for the inspection, at least
swimming pools, terraces, patios, fences, porches, garages, QrWorking days before the inspection.

(f) “Consumer’ means a person who enters into a written grevaluate‘ully the nature, cause, and extent of the construction

bas_em?nts. " . (d) Within 10 working days following completion of the
() "Remodel” means to alter or reconstruct a dwellingnspectionand testing under p4c), the contractor shall serve on
Remodel”does not include maintenance or repair work. the claimant a notice that includes any of thiecf or statements

()) “Serve” or “service” means personal service or delisry underpar (b) 1.to 4.
certified mail, return receipt requested, to the last—-known address(e) If the claimant rejects a settlemenfieofmade by the cen

of the ?ddres_se,(,a. _ tractor,the claimant shall, within 15 workirgpys after receiving
(k) “Supplier” means a person that manufactures or providgg offer, serve written notice of that rejectiém the contractor

windows or doors for a dwelling. The notice shall include the reasons for the clainsarefectionof
(L) "Working day” means any dagxcept SaturdaySunday the contractois offer. If the claimant believes that the settlement
andholidays designated in 830.35 (4) (a) offer omits reference to any portion of the clabnwas unreasen

(2) NOTICE AND OPPORTUNITY TO REPAIR. (@) Before com able,the claimang written notice shall include those items that
mencingan action against a contractor or supplier regardingttze claimant believes were omitted and set folntla reasons why
constructiondefect, a claimant shall do all of the following: the claimant believes the settlemeofter is unreasonable. The

1. No later than 90 working days before commendimg contractorshall deliver the claimarstresponse to a supplier upon
action, deliver written notice to the contractor containing #homa contribution claim has been made.
descriptionof the claim in sufcient detail to explain the nature of  (f) Upon receipt of a claimarstrejection and theeasonsor
the alleged defect and a descriptionhaf evidence that the claim the rejection, the contractor shaljithin 5 working days after
antknows or possesses, including expegorts, that substanti receivingthe rejection, serve the claimant a written supplemental
atesthe nature and cause of the alleged construction defect. offer to repair or to remedy the construction defect or serve on the
2. Provide the contractor or supplier with the opportunity telaimantwritten notice that no additionalfef will be made.
repair or to remedy the alleged construction defect. (9) If the claimant rejects the supplementé&omade by the

(b) Within 15 working days after the claimant serves notice eébntractorunder par(f) to remedy the construction defect or to
claim under par(a), or within 25 working days if the contractorsettlethe claim by monetary payment or a combination of each,
makesa claim for contribution from a supplier under s(if).(a) theclaimant shall serve written notice of the claimsingjection
eachcontractor that has received the notice of claim shall serveon the contractor within 15 working days after receipt of the sup
the claimant any of the following: plementaloffer. The notice shall includie reasons for the claim

1. A written ofer to repair or remedy the construction defecint's rejection of the contracts supplemental settlementent
atno cost to the claimant. Thef@f shall include a description of If the claimant believes the contractosupplemental settlement
any additional construction necessaryemedy the construction offer is unreasonable, the claimant shall set forth the reasons why
defectand a timetable for the completion of the construction. the claimant believes the supplemental settlenoffiet is unrea

2. A written ofer to settle the claim by monetary payment Sehable. If the contractor declinet® make a supplementalef,

; ; ; o ; if the claimant rejects the supplementdénfthe claimant may
3. A written ofer including a combination of repairs an rl " / X h h
monetarypayment. 0grlng an action against the contractor flee claim described in the

. noticeof claim without further notice.

4. A written statement that the contractor rejects the claim. h) If a clai t i i mad der thi bsecti
The contractor shall state the written response to the claim the (1) If @ claimant accepts anyfef made under this subsection,
reasonfor rejecting the claim and include a comprehensivig!dthe contractor or supplier does not proceed to repair or remedy
descriptionof all evidence the contractémows or possesses, 1€ construction defect under the terms of tiferor within the

including expertreports, that substantiates the reason for rejectifg €ed upon timetable, the claimant reiyng an action against
contractor or supplier for the claim described in the notice of
c

theclaim. The contractor shall also include in the written response:. ithout furth X
to the claim any settlementfef received from a supplier aim without further notice.

5. A proposal for inspection of the dwelling under. pax (i) If a claimant accepts a contractoofer to repair a con
(c) If a proposal for inspection is made under. gy, the structiondefect described in a notice of claim, the claimant shall

;:Iajmantshall, within 15 working days of receiving the conirac nableaccess to the dwelling to perform and complete the con
or’s proposal, provide the contractor and any supplier on wh tion bv the timetable stated in th ttlemdet of

a contribution claim has been made and its agents, experts, 3 H_C lon by _ etime a_ e state . In the setliemest.o
consultantseasonable access to the dwelling to inspect the-dwell (1) If a claimant receives a written statemiératt the contractor
ing, documentiny alleged construction defects, and perform arigiectsthe claim, or if the contractor does not respond to the claim
testingrequired to evaluate fully the nature, extent, and cause@t'snotice, the claimant may bring an action against the centrac
the claimed construction defects and the natureextent of any tor for the claim describeth the notice of claim without further
repairsor replacementthat may be necessary to remedy them. fotice.

destructivetesting is required, the contractor shall deliver the (k) If a claimant commences an action against a supplier and
claimantand all persons on whom a notice of clainc@ntribution the supplier has not been providedtice of the claim by the cen
claim has been served advance notice of the temsttiegst 5 work  tractorand anopportunity to repair or remedy the construction
ing days before commencement of the testing and sifsdlr  defectdescribed in the claim as provided under to $dp.the

providethe contractor and its agents, experts, and consutents
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court or arbitrator shall dismiswithout prejudice or stay the (c) Within 15 working days after a supplier has received notice
action until the claimant serves the supplier with a copy of thteata contractor is seeking contribution under (@ the supplier
noticeof claim and provides the supplier an opportunity to repahall serve the contractor with any of the following:

or remedy the constructiatefect in the same manner as provided 1. A written ofer to remedy fully or partially the construction

acontractor under this section. defect at no cost to the claimant. Thieoshall include a descrip
(3) AcrTioN; pisMisSAL WITHOUT PREJUDICE. If the claimant tion of any additional constructiomecessary to remedy the eon

commencesin action but fails to comply with the requiremenits structiondefectand a timetable for the completion of the construc

sub. (2) (a) and the contractor or supplier establishes that tjon.

claimantwas provided the notice and brochure undd0s.148 2. A written ofer to settle the claim by monetary payment.

(2), the circuit courpr arbitrator shall dismiss the action without 3 A writt fer includi binati f ; d

prejudice. If the claimant commences an action but fails tocom - written oler including a combination of repairs an

ply with the requirements of suf2) (a)and the contractor or sup monetarypgyment. . .

plier cannot establish that the notice dmdchure was delivered 4. A written statement that the supplier rejects the clditre

to the claimant under 401.148 (2)the circuit court or arbitrator suppliershall state in the written response to the claim the reason

shall stay the action and order the parties to comply with tf@r rejecting the claim and includecomprehensive description

requirementsf sub.(2) (a)and s101.148 (2) Before commenc Of all evidence the supplier knows or possesses, including expert

ing an action against a supplier seeking contributimra claim reports,that substantiates the reason for rejecting the claim.

that a claimant has served on a contractbe contractor shall 5. A proposal fothe inspection of the dwelling, following the

servethe supplier witta notice of contribution claim under subproceduresinder par(e).

(7_). If the contractor commences an actio_n agains_t a s_upplier bu(d) The contractor shall forward the suppkeresponse to the
fails to serve the notice of contribution claim, the circuit court jzimant. The supplier and contractor shall use their bésttef
arbitratorshall stay the action until the contractor kamplied 5 coordinate their responses to claims and contribution claims.

with the requirements of this subsection and §0ip. . . . .
. (e) If a supplier proposes to inspect the dwelling that is the sub
_(4) WaRRANTY TERMS. The claimant and contractor or SUpje of the contribution claim, the contractor and claimgtmll,

plier are bound by any contractor or supplier warranty (grss \yithin 15 working days after receiving the suppbeproposal,
tainingto products or services supplied for the dwelling. providethe supplier and itagents, experts, and consultants rea

(5) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND  sponableaccess to the dwelling to inspect the dwelling, document
OPPORTUNITYTO REPAIR. A construction defect that is discoverethny alleged construction defects, and perform any testing required
a_fteran initial claim or C(_)ntrlbu_tlon clalm notice has been-prqg evaluate fully the nature, extent, and cause of the claimed con
vided may not be alleged ian action until the claimant or contrac gtr,ction defects and the nature and extent of any repairs or
tor has served the contractor or supplier written notice of the NEYplacementshat may be necessary to remedy thendetitrue
claim or contribution claim regarding tredleged new constrec e testing is required, the supplier shall give the contraidr
tion defect. The contractor or supplier shall have an opportunidimantand all persons on whom a notice of claineantribution
to resolve the notice of the new claim or contribution claithé aim has been served advance notice of the teatlieast 5 work
mannerprovided in subg(2) and(7). ~ ing days before commencement of the testing and shiadi

(6) ACTION OF CONTRACTOROR SUPPLIER. In any action initi  completionof the testing, return the dwelling to its pre-testing
atedby a contractor or supplier in which a claimant raises a@nditionwithin a reasonable tinafter completion of the testing,
affirmative defense or counterclaim alleging a constructiogt the supplies expense. If any inspection or testing reveals a
defect,the claimant is not required to comply with this sectionconditionthat requires additional testing to allow the supplier to

(7) ContriBUTION. () Before commencing an action seekingvaluatefully the nature, cause, and extent of the construction
contributionfrom a supplieffor a claim that a claimant makesdefect, the supplier shall provide notice to the contracnd
againstthe contractgrthe contractor shall serve the supplier witltlaimantand all persons on whom a notice of claincantribution
awritten notice of the claimarst'claim and a contribution claim claim has been served of the need for the additional testing and the
within 5 working days after the contractsreceipt of the claim, contractorand claimant shall provide reasonable access to the
exceptthat a contractor may make a contribution claim later thafivelling. If a claim is asserted on behalf of the contractor of mul
5 days after the contractemreceipt of the initial claim if the cen tiple dwellings, then the supplier shall be entitled to inspect each

tractorhas not done any of the following: of the dwellings. The contractor and claimant shall provide a spe
1. Taken any action to repair the defect. cific day for the inspection upaeasonable notice for an inspec
2. Performed destructive testing. _tion or _require the suppli_er to request in writ_ingiate_for the
3. Authorized the claimant to take any action to repair tHeSPectionat least 3 working days before the inspection.

defect. () Within 10 working days following completion of the
4. Interfered materially with or altered the property that is tBSPectionand testing under pge), the supplier shall serve on the

subjectof the claim. contractora notice thatncludes any of the tdrs or statements

5. Materially precluded a supplisrability to ofer to remedy underpar (c) 1.t0 4. .
the defect by making repairs. (9) If the contractor rejects a settlemerfepmade by the sup

(b) Before commencing an actiagainst a suppliea contrae plier, the contractor shall, withih5 working days after receiving

: ; ; : he offer, send written notice of that rejection to the suppligre
tor shall provide the supplier with the opportunity to resporibeo theoffer, ser 1 1€ SUpp
contribution claim and repair the alleged construction defe&otlc?sh’allf;nclu?ehthe reasons forlthe Contrastm]elctlon of the
underthis section. The notice of contribution claim shall state thafPPlier'soffer. If the contractor believes thise settlement &ér

the contractor asserts a construction detigim. The notice of OMmitsreference to any portion of the claim, or waseasonable,
contribution claim shall describe the contribution clamsufi-  the contractors written notice shall include those items that the

cientdetail to explain the nature of the alleged constructifact contractorbelieves were omitted and set forth the reasons why the

andshall ofer the opportunitgo correct the construction defect contractorbelieves the settlementfef is unreasonable.

The contractor shall include in the notice of claim a description of (h) Upon receipt of a contractsrrejection and the reasons for
the alleged construction defect and include a comprehensife rejection, the supplier shall, within 5 workidgys of receiv
descriptionof all evidence that the contractor knows or possessigg the rejection, make supplemental f&r of repair or monetary
including expert reports, that substantiates the nature and cauggagfmentto the contractor or serve on the contractor written notice
the alleged construction defect. thatno additional der will be made.
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(i) If the contractor rejects the supplementémomade bythe resultof a violation of s134.4050r s.943.20may bring a civil
supplierto remedy the construction defect or to sektéeclaim by  actionagainst the person who committed the violation.
monetarypayment or a combination of eathe contractor shall,  (2) If theperson who incurs the loss prevails against a person

within 15 working days after receiving theferf serve written who committed the violation, the court shall grant the prevailing
notice of the contractds rejection on the supplierThe notice party all of the following:

shallinclude the reasons for the contratdéaejection of the sup (a) Actual damages.

plier's supplementasettlement dér. If the contractor believes
the suppliets supplemental settlemenfafis unreasonable, the ) ; -
contractorshall set forth the reasons why the contrabtieves \évere not talfjen into account in determining the amount of actual
the supplemental settlementfef is unreasonable. If treipplier amagesinder paf(‘?‘)- S

declinesto make a supplementalfef, or if the contractor rejects () Notwithstanding the limitations under729.250r814.04

the supplemental éér, the contractor may bring an action againt0Sts.disbursements, and reasonable attorney fees.

the supplier for the claim describedtine notice of claim without  (3) If the court finds that the violation was committed for the
further notice. purposeof commercial advantage, the court may award punitive

() If a contractor accepts anffer made under this subsectiondamageso the person who incurs the loss.

andthe supplier does not proceed to mélemonetary payment ~ (4) Any awards provided under suf2) (a) or (b) shall be

or remedy the construction defect within the agreed tipoeta  reduceddy the amount of any restitution collected for the same act
ble, the contractor may bring an actiagainst the supplier for the Unders.800.093or 973.20

claim described in the notice of clawithout further notice. The  (5) Theperson who incurs the loss has the burden of proving
contractormay also file the suppliisr offer and contractes by the preponderance of the evidence that a violationl@4s405
acceptancén the circuit court action, and thefafandacceptance or 943.200ccurred.

createa rebuttable presumption that a binding and valid settlementistory: 2007 a. 64

agreemenhas been created and should be enfoogetie court.

(k) If a contractor accepts a suppheoffer to repair a con
struction defect described in a notice of claim, the contract " .
whenappropriate, and the claimant shall provide the supplier angans real g_state transferhto wh|cW§_9.0l (1_?applles.|
its agents, experts, and consultants reasonable access to the dwelf). N addition to any other remedies availableder law a

ing to performand complete the construction by the timetapiéansfereen a residential real estate transaction may maintain an
statedin the settlement €r. actionin tort against the real estate transferor for fraud committed,

(L) If a contractor receives a written statement that the suppﬁégﬁgémg;rté%?Egsrgfﬁfgﬁzggtt%ion made, by the transferor in the

rejects the claim, or if the supplier does not respond to the CONtratyisiory - 2009 a. 4

tor’s notice, the contractor may bring an action against the sup

plier for the claim described in the notice of claim without furtheggs.14 Tenders of money and property . (1) TENDERMAY

notice. BE PLEADED. The payment or tender of payment of the whole sum
(m) A contractor who is seeking contribution from a supplietue on any contract for the payment of monalthoughmade

andwho elects to inspect a dwelling under §@).(b) shall serve afterthe money has become due and payable, may be pleaded to

the supplier written notice ofhe inspection date and dwellingan action subsequently brought in likeanner and with the like

addressand whether destructive testing is contemplated, at le@#fectas if such tender or payment had been made at the time pre

(b) Any lost profits that are attributatite the violation and that

895.10 Tort actions in residential real estate trans -
ctions. (1) In this section, “residential real estatansaction”

5 working days before the inspection. scribedin the contract.

(8) FAILURE TO RESPONDTO NOTICE. If @ person fails ttimely (2) TENDERAFTERACTION COMMENCED. A tender may benade
respond to any notice served in a manner required under this §8f€r an action isorought on the contract of the whole sum then
tion, then any der made in that notice is rejected. due, plus legal costs of suit incurreg to the time, at any time

9 L I during th d fth i beforetheaction is called for trial. The tender may be made to the
. (9) Limmation PERIOD. If, during the pendency of the notice,, aingiff or attorneyandif not accepted the defendant may plead
inspection offer, acceptance, or repair process, an applicable life same by answer or supplemental ansimeike manner as if
itation period would otherwise expire, the limitation period i had been made before the commencement of the action, bring
tolled pending completion of the notice of claim process describgg into court the money so tendered for costs as well as for debt
in this section. This subsection shall not be construed to revivgrajamages.

limitation period that has expired before the date on which a3y procEEDINGSON ACCEPTANCEOF TENDER. If the tender is

claimant'swritten notice of claim is served or extend any applicceptedhe plaintif or attorney shall, at the requesthe defend
cablestatute of repose. ant,sign a stipulation of discontinuance of the acfnthat rea

(10) ALTERATION OF PROCEDURE. After service of the initial sonand shall deliver it to the defendant; and also a certificate or
noticeof claim and initial contribution claim, a claimant, a €connotice thereof to the dicer who has any process against the
tractor,and a supplier mapy written mutual agreement, alter thedefendantif requested. If costs are incurred for any service made
procedurefor the notice of claim process described in this sectioby the oficer after the tender is accepted drefore the dicer

(11) APPLICATION TO OTHERS. This section does not appy receivesotice of theacceptance, the defendant shall pay the costs

a contractots or supplie's right to seek contribution, indemnity t© the oficer or the tender is invalid.

or recovery against any party other than a supplier for a clairp,(4) INVOLUNTARY TRESPASS. A tender maye made in all cases
madeagainst a contractor or supplier of involuntary trespass before action is commenced. Whie in

(12) HomeowNERREPAIRS. Without giving notice under this opinion of the court or jury a siient amount was tenderedtwe

: . . . R&jrty injured, agenor attorney for the trespass complained of,
section,a homeowner may make immediate repairs to adwelllJ gmentshall be entered against the plainfir costs if the

to protect the health or safety of its occupants. defendankept the tender good by paying the money into court at
(13) BrocHURE. The department afommerce shall preparethetrial for the use of the plaintif

abrochure explaining the process under this seetshshall pro (5) PAYMENT INTO COURT OF TENDER; RECORDOF DEPOSITS. (a)

vide that brochure to contractors. Whentender of payment in full is made and pleaded, the defend
History: 2005 a. 2012007 a. 97 ant shall paythe tender in full into court before the trial of the

actionis commenced and notify the opposite pamtyriting, or

895.09 Scrap metal theft; civil liability . (1) Any owner of be deprived of all benefit of the tendeWhen the sum tendered

nonferrousscrap, a metalrticle, or a proprietary article, as thoseand paid into court is stitient, the defendant shall recover the

termsare defined in s134.405 (1)who incurs injury or loss as ataxablecosts of the action, if the tender was prior to the-com
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mencemenbf the action. The defendant shall recover taxable (f) A statement as to the assessed value of each property
costsfrom the time of the tendgf the tender was after suit cem offered, its market value and the value of the equity cwed
menced. aboveall encumbrances, liens and unpaid taxes.

(b) Whenany partypursuant to an order or to lageposits any (g) That the equity of the real property is equal to twice the pen
moneyor property with theelerk of court, the clerk shall recordalty of the bond or undertaking.
the deposit in the minute record describing the money or property(3) This sworn statemeshall be in addition to and notwith
andstating thedate of the deposit, by whom made, under whatandingother afidavits or statements of justification required or
orderor for what purpose and shall deliver a certificatéhebe provided for elsewheren the statutes in connection with such
factsto the depositorwith the volume and pagef the record bondsand undertakings.

endorsedn the certificate. History: 1993 a. 4861999 a. 96
History: 1981 c. 671983 a. 19%s.274t0279, 1983 a. 303.8; Stats. 1983 s. _ Cross-reference: This section does not apply to bonds of personal representa
895.14. tives. See s856.25

895.28 Remedies not merged. When the violation of a 895.346 Bail, depositin lieu of bond. ~ Whenany bond or

right admitsof both a civil and criminal remedy the right to proseundertakingis authorized in any civil or criminal action or pro

cutethe one is not mged in the other ceedingthe would-be obligor mayn lieu thereof and with like
legal effect, deposit with the proper court oficér cash or ceri

895.33 Limitation of surety’ s liability . Any personmay fied bank checksr U.S. bonds or bank certificates of deposit in

limit the amount ofiability as a surety upon any bond or othefN@mount at least equal to the required security; and the receiver

obligationrequired by law or ordered by any court, judgenick thereofshall give a receipt therefor and shall notify the payor bank

pal judge or public dfcial for any purpose. The amount of thedf any deposits of bank certificate$ deposit. Sectio808.07

limited liability may be recited in the bodyf the bond or stated Shallgovern the procedure so far as applicable.

in the justification of the suretyln an action brought upon the HStor: Sup- ¢t Ordef67 Ws. 2d 585784 (1975)1977 c. 18%.135

bond.no iudament mav be recovered agathstsurety for a sum his section applies to all bonds, fast bail boniis. Aiello.Willage of Pleasant

,NO juag y Cove g y 10l Prairie,206 Ws. 2d 68556 N.W2d 697(1996),95-1352

largerthan the amount of the liability stated, together with the pro

portionalshare of the costsf the action. In an action brought onggs 35 Expenses in actions against municipal and

thebond, a surety may depositcourt the amount of the liability other officers. (1) Whenever in any citytown, village school

whereuporthe surety shall be disclyad and released froamy  (district, technical college district or county ches of any kind are

further liability under the bond. filed or an action is brought against anfiagfr thereof in the di
History: 1979 c. 10s.60 (11); 1985 a. 332 cer’s official capacity or to subjectiny such dfcer, whether or
. . ) notthe oficer is being compensated on a salary basis, to a personal
895.34 Renewal of sureties upon becoming insuffi - jiability growing outof the performance of fifial duties, and

cient and effects thereof.  If any bail bond, recognizance, suchchagesor such action is discontinued or dismissed or such
undertakingor other bond or undertaking given in any civil Oatteris determined favorably to suchfioér, or such dicer is
criminal action or proceeding, becomes at any time fiseht,  reinstatedor in case such figer, without fault on the dicer’s

the court or judge thereof, municipal judge or amagistrate part,is subjected to a personal liability as aforesaid, such city
bef_orewhom such action or proceeding is pgndlng, YN town, village, school district, technical college district or county
notice, require the plaintffor defendant to give a new bond,may pay all reasonable expenses which suficesfnecessarily
recognizancer undertaking.Every person becoming surety orexpendedy reason thereof. Such expenses may likewigmioe
any suchnew bond, recognizance or undertaking is liable from t&enthough decided adversely to suckiasfr, where it appears
time the original was given, the same as if he or she had beenftben the certificate of the trial judge that the action involved the
original surety If any person fails to comply withe order made constitutionalityof a statute, not theretofore construed, relating to
in the case the adverse party is entitled to any ojg@gment, the performance of the fi€ial duties of said dicer.

remedyor process to which he or siveuld have been entitled had () (a) In this subsection:

no bond, recognizance or undertaking been given at any time. Wi P . ;
History_’197769305 9 9 y 1. “Criminal proceeding” means an action or proceeding

A precondition for this section to apply is that the bond must at one time have bHQqerChs'967to 979,
sufficient. Bruer v Town of Addison 194 Ws. 2d 617534 N.W2d 634(Ct. App. 2. “Protective services fifer” means an emgencymedical
1995). technician,as defined in 256.01(5), first responderas defined

895.345 Justification of individual sureties. (1) This gliséife.Ol (9)afire fighter or a law enforcement or correctional

sectionshall apply to any bond or undertaking in an amount 0 . . . .
more than $1,000 whereon individuals arefered as sureties, . (b) 1. Notwithstandingub.(1), the city town, village, school
which is authorized or required by any provision of the statotesdistrict, technical college district, or county shall reimburse a pro
begiven or furnished in or in connection with any civil actwn tective services dfcer for reasonable attorney fees incurred by
proceedingn any court of record ithis state, in connection with theofficer in connection with a criminal proceeding arising from
which bond or undertaking real property i$esed as security the oflqer s conductin the performance of ttial duties unless,
(2) Beforeany such bonar undertaking shall be approved,'n relation to that _conduc_t, any of the_ following applies:
thereshall be attached thereto and made a part of such bond ora. The diicer is convicted of a crime.
undertakinga statement under oath in duplicate by the surety that b. The oficer's employment is terminated for cause.
the surety is the sole owner of the propertfecéd by the surety c. The oficer resigns for reasons other than retirement before
as Securlty and Contalr“ng the fO||0W|ng additional |nf0rmatl0r‘he attorney fees are incurred.
(a) The full name and address of the surety d. The oficer is demoted or reduced in rank.

(b) That the surety is a resident of this state. e. The oficer is suspended without pay for 10 or more work
(c) An accurate description by lot abtbck numberif part of  ing days.
arecorded and filed plat, or by metes and bounds of the real estatey |f a collective bagaining agreement covering theotec

offeredas security tive services dfcer defines reasonable attorney fees for the pur
(d) A statement that none of the propertidsrefd constitute pose of subdL., that definition shall apply
the homestead of the surety History: 1971 c. 1541993 a. 399486, 2005 a. 732007 a. 130

; ; county has the option to refuse payment of its sherifiminal defense attor
(e) A statement of the tOta.l amount of the liens, unpaid ta)?fé?’sfees. Bablitch & Bablitch.\Lincoln County82 Wis. 2d 574263 N.W2d 218
and other encumbrances against each propdeyeadt (1978).
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Tf;is?ect:?rtlﬁllows a mu?itcipalfity or county tct> r:?gc arffiﬁér’s attorney fEfes i{,it is alive, or to an artificial person if it is in existence and entitled
so elects. e municipality refuses payment, ef has no cause of action ; ; A
againsthe municipality under this section, eviethe municipality had a practice of toreceive, and qther\lee to some Other pers‘?ntmcb,urt finds
reimbursingattorney feesnd costs incurred and it failed to pay because of politic@ny of the following, the court may direct thefioér having cus
concerns. Murray v City of Milwaukee, 2002 WI App 6252 Ws. 2d 613642 tody or control of the money or property to depositrtieneyor

N.W.2d 541, 01-0106 : .
A city may reimburse a commissioner of the city redevelopment authority for Ie&rlopertywnh any trust company:

expensedncurred by the commissioner when des are filed against tttemmis 1. That there is not sligient evidence showing that the natu

sionerin his or her dfcial capacity seeking the commissiotgeremoval from dice ] - i i i
for cause and the clys are found by the common coundil to be unsuppo&adh ral person first entitled to take is alivar, that the artificial person

reimbursements discretionary The city redevelopment authority lacks statutony$S in existence and entitled to receive.

authorityto authorize reimbursement for such legal expenses. 63@¢ty. 421. 2. That themoney or other personal properitycluding any
A city council can, in limited circumstances, reimburse a council member for r § . .
sonable attorney fees incurred in defending an alleged violation of the open megléﬂaCyor share of intestate propgrgannot be delivered to the

law, butcannot reimburse the member for any forfeiture imposed. 66@ety. 226. personentitled to the money or property because the person is a
This section applies to criminal clys brought against a formeficér for alleged  memberof the military or naval forces die United States or any
fraudulentiling of expense vouchers/1 Atty. Gen. 4 %q‘oits allies or is engaged in any of the armed forces abroad or with

Sections 895.35 and 895.46 apply to actions for open meetings law violation - . iy .
the same extent they apply to other actions against pubiiters andemployees, 1€ American Red Cros®ciety or other body or similar business.

exceptthat public dficials cannot be reimbursed ftorfeitures they are ordered to (c) Any oficer depositing money or property with a trust eom
pay for violating open meetings lawr Atty. Gen. 177 panyunder par(b), shall take the trust compasyeceipt for the
895.36 Process against corporation or limited liability deposit. The_ receipt shall, to the extent of the_deposit, constitute
company officer. No process against private property shaft complete dischge of the dicer inany accounting made by the
issuein an action or upon a judgment against a public corporatigfiicer in the proceeding.
or limited liability company or an iter or manager in his or her  (2) In case such deposit is directed to be made, the court shall
official capacity when the liabilityif any, is that of the corpora requirethe trust company or bank in which said deposit is ordered
tion or limited liability company nor shall any person be liable @ be made, as a condition of the receipt thereof, to accept and han
garnisheeof such public corporation or limited liabiligompany dle, manage and invest the same as trust funds to the same extent
History: 1993 a. 12; 2005 a. 155 asif it had received the same as a testameritast, unless the
courtshall expressly otherwise direecept that the reports shall
895.37 Abrogation of defenses in employee personal  bemade to the court of its appointment.
injury actions. (1) Inany action to recover damagesa pef  (3) No distribution of the moneys or personal property so
sonalinjury sustainedwithin this state by an employee whilegepositedshall be made by the depository as snestee or other
engagedn the line of the employeztlutyas an employee, or for ise without an order of the court on notice as prescribed by s.
deathresulting from personal injury so sustained, in which recog79 03 and the jurisdiction of the court in the proceeding gl
ery is sought upon the ground of want of ordinary care of th@ntinuedto determine, at anyme at the instance of any party
employer,or of any oficer, agent, or servant of the employ#r interestedthe ownership of said funds, and to order their distribu
shallnot be a defense: tion.
(a) That the employee either expressly or impliedly assumedhistory: 1973 c. 991993 a. 4862001 a. 1022005 a. 149
the risk of the hazard complained of. . . o
(b) When such employer has at the time of the injury in a cog22-43 Intentional killing by beneficiary of ~ contract.
mon employment 3 or more employees, that the injurgeath | herights of abeneficiary of a contractual arrangement who kills
wascaused in whole or in part by the want of ordinary care oft3 principal obligee under the contractual arrangement are gov
fellow servant. erned by s854.14
(c) When such employer has at thiee of the injury in a com ~ Histo: 1981 c. 2281987 a. 2221997 a. 188

mon employment 3 or more employees, that the injurgleath §95.435 Intentional killing by beneficiary of certain

Bath benefits. The rights ofa beneficiary to receive benefits
ayableby reason of the death of an individual killed by lleee

wascaused in whole or in part by the want of ordinary care of t
injured employee, where such want of ordinary care was net wi
ful. . ficiary are governed by 854.14

(2) Any employer who has elected to pay compensation asistory: 1981 c. 2281987 a. 2221997 a. 188
providedin ch.102 shall not be subject to this section.

(3) Subsectiorf1) (a) (b) and(c) shall not apply to farm labor 895.441 Sexual exploitation by a therapist; action  for.
exceptsuch farm labor as is subject to ¢62 (1) DerniTIONS. In this section:

(4) No contract, rule, or regulation, shall exempt the employer (a) “Physician” has the meaning designated #48.01 (5)

from this section. “ - :
History: 1993 a, 4862005 a. 155 (b) “Psychologist” means a person who practices psychplogy

Thefellow servant defense is not availablattarm employer of a child employed asdescribed in $455.01 (5)

in violation of child labor laws. i$dale v Hasslinger79 Ws. 2d 194255 N.W2d (c) “Psychotherapy” has the meaning designated465.01
314

©).
895.375 Abrogation of defense that contract was (d) “Sexual contact” has the meaning designated940.225

champertous. No action, special proceeding, cross complaittp) (b).

or counterclaim in any court shall be dismissed on the ground thatle) “Therapist” means a physician, psychologist, social

aparty to the action is a party to a contract savoring of champentyrker, marriageand family therapist, professional counselor

or maintenance unless the contract is the basis oftchien nurse,chemical dependency counselmember of the clgy or

pleaded. otherperson, whether or not licensedcertified by the state, who
performsor purports to perform psychotherapy

895.42 Deposit of undistributed money and property (2) CauseoFAcTION. (a) Any person who sigirs, directly or
by personal representatives and others. (1) (a) Inthis iqirectly a physical, mental or emotional injury caused by
subsection;trust company” means any frust company or any stgigsitingfrom or arising out of sexual contact with a therapist who
or national bank in thistate that is authorized to exercise trugg rendering or has rendered to that person psychotheraypy
powers. o o _ selingor other assessment or treatment of or involving any mental
(b) Ifin any proceeding in any court of record itlistermined or emotional illness, symptomr condition has a civil cause of
thatmoneys or other personal property in the custody of or un@stionagainst the psychotherapist for all damages resulting from,
the control of any personal representative, trustee, receiver arisingout of or caused by that sexual contact. Consent is not an

otherofficer of the court, belongs to a natural person if the persi@suein an action under this sectiamless the sexual contact that
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is the subject of the action occurred mtran 6 months after the thatthe member of the clgy previously had sexual contact with

psychotherapycounseling, assessment or treatment ended. a person under the ageX8 and failed to do all of the following:
(b) Notwithstanding ss801.09 (1) 801.095 802.04 (1)and 1. Report that sexual contact unde48.981 (3)

815.05(19) (a) in an action brought under thisction, the plain 2. Exercise ordinary car® prevent similar incidents from

tiff may substitute his or her initialss fictitious initials, and his occurring.

or her age and county of residerioehis or her name and address (c) Notwithstanding ss801.09 (1)801.095 802.04 (1) and

onthe summons and complaint. The plairgifattorney shall sup > ; 7O .
ply the court the namand other necessary identifying informa 5+2-02(19) (8) in an action brought under ttsction, the plain

tion of the plaintif. The court shall maintain the name and othdff May substitute his or her initials:, fictitious initials, and his
identifying information, and supply the information to other palQr her age and county of residerioehis or her name and address

tiesto the action, in a manner that reasonably protects the inforrﬂ? the summons and complaint. The plaifgifittorney shall sup
tion from being disclosed to the public. ply the court the namand other necessary identifying informa

U tion by the plainfifand f d h tion of the plaintif. The court shall maintain the name and other
(c) Upon motion by the plainfifand for good cause shown,;jeyiying information, and supply the information to other-par
or upon its own motion, the court may make any order that just

. ) f&sto the action, in a manner that reasonably protects the informa
requiresto protect:

o e ) . tion from being disclosed to the public.
1. A plaintiff who is using initials in an action under this sec (d) Upon motion by the plainfifand for good causshown
tion from annoyance, embarrassment, oppression or undue qu ’

g . T g ..~ 0 upon its own motion, the court may make any order that justice
denthat would arise if any information identifying the plaiftif requiresto protect any of the following:
weremade public.

L . . . 1. A plaintiff who is using initials in an action under this sec
abl 2|0 rﬁ p:zlnég{til\r/]eagr %ﬁ:ﬂgn”;;drﬁ;thf :ii(z:atll?)rr] g%?t;nerg;??#'on from annoyance, embarrassment, oppression, or undue bur
tior¥s 9. 1ep phy enthat would arise if any information identifying the plaintif

weremade public.
3. The confidentiality of informatiowhich under law is cen P

) . : : P : : h 2. A plaintiff in an action under this section from unreason
fidential, until the informationis provided in open court in an - ; .
actionunder this section. ably long, repetitive, or burdensome physical or mental examina

: " ons.
dar(r?glgzl;'(\;lgvgelrjggﬂrf %Ei%gﬁgcgﬂrgggéﬁ%r:gg t?,‘ﬁasrgé‘t?g}]ve 3. The confidentiality of informatiowhich under law is cen
. " fidential, until the informationis provided in open court in an
(4) CALCULATION OF STATUTEOFLIMITATIONS. An action under

this section is subject to 893.585 actionunder this section. . . . . .
(5) SLENCE AGREEMENTS. Any provision in a contract or (3) ConsenT. Consent is not an issue in action under this

agreementelating to the settlement of any claim by a patie ction. .

againsta therapisthat limits or eliminates the right of the patient (4) CALCULATION OFSTATUTEOFLIMITATIONS. An action under

to disclose sexual contact by the therapist to a subsequent thBHg section is subject to 893.587

pist, the department of regulation and licensing, the department of(5) SILENCE AGREEMENTS. Any contract or agreemegbn

healthservices, the injured patients and families compensatioarningthe settlement of any claim under this section that limits

fund peer review council, or a district attorney is void. or eliminates the right of the injured person to disclose the sexual
History: 1985 a. 2751987 a. 3521991 a. 16(R17,1995 a. 28.9126 (19)1999  contact described under sul{2) to another member of the

?éiss; 2003 a. 11,2005 a. 155,62 Stats. 2005 s. 895.442007 a. 26,9121 (6)  rgligious organization to which the member of the gleunder

Undersub. (2), consent is not an issue and, as such, an instruction regarding®P-(2) belongs, to a therapist, as defined i835.441 (1) (e)to

victim’s contributory negligence wasiproper Block v Gomez201 Wis. 2d 795 a person listed under 48.981 (2) (a)or to a district attorneys
549 N.W2d 783(Ct. App. 1996)94-1085 void.

This section grants no cause of action against a thesapistployer L.L.N. v. : . .
Clauder203 Ws. 2d 570552 N.W2d 879(Ct. App. 1996)95-2084 Reversed on  History: 2003 a. 2752005 a. 155.63; Stats. 2005 s. 895.442.

othergrounds 209 Ws. 2d 674 704,563 N.W2d 434(1997),95-2084
895.443 Physical injury, emotional distress, loss or

895.442 Sexual exploitation by a member of the damage suffered by members of certain groups; action

clergy; action for . (1) DErINITIONS. In this section: for. t(_1) h‘I é:\_ rierson sgérs physticalnilury tthri]_s or hﬁr pers;gr ?r

I ” ; va emotionaldistress or damage to or loss of his or her profmrty

(1)((aC)X)IMember of the clegy” has the meaning given s.48.981 reasonof conduct thais prohibited under €943.012and that
causeslamage to any property specified ir943.012(1) to (4)

. or by reason of conduct that is grounds for a penalty increase under

% 939.645 (1)the person has a civil causeastion against the

organized and operated for a religious purpose and that is exe . : :
from federal income tax und@6 USC501(c) (3) or (d) and any Elge'rfoc;nl\(/)vgg caused thphysical injury emotional distress, dam

subunitof such an associatioognference, congregation, conven . . .
000 greg (2) Theburden of proof ira civil action under sulfl) rests

tion, committee, or entity that is ganized and operated for a_. G ; !
religious purpose. with the person who sfgrs the physical injuryemotional dis

(c) “Sexual contact” has the meaning given i849.225 (5) g]? tsr?éd(z:arrg;%tlaeog\l?ds:ntge?rove his or her case pieponderance
(0). . (3) If the plaintiff prevails in a civil action under sufl), he

(2) CauseoFAcTION. (a) Any person wheuflers an injury or she may recover special and general damages, including dam
asa result of sexual contact with a member of thegglehat agesfor emotional distresgunitive damages; and costs, includ
occurswhile the person is under the agel8fmay bring an action jng all reasonable attorney fees and other costs of the investigation
againstthe member of the clgy for all damages caused by thatindlitigation which were reasonably incurred.
sexualcontact. (4) A person may bring a civil action undeb.(1) regardless

(b) Any person who may bring an action under. ggrmay of whether there has been a criminal action related to the physical
bring an action against the religiougganization that employed injury, emotional distress, loss or damage under §lijpand
the member of the clgy for all damages caused by that sexuakgardles®f the outcome of any such criminal action.
contactif, at the time thathe sexual contact occurred, another (5) Thissection does not limit the right of a persomeoover
employeeof that religious aganization whose duties includedfrom any parent or parents unde885.035
supervisinghatmember of the clgy knew or should have known History: 1987 a. 3482003 a. 2432005 a. 155.65; Stats. 2005 s. 895.443.
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895.444 Injury caused by criminal gang activity; action ing with the intent to commit a theft from that machine may bring
for. (1) DeriNITIONS. In this section: anaction against the person.
(a) “Criminal gang” has the meaning given ir939.22 (9) (2) Theowner has the burden of proving his or her case under
(b) “Criminal gangactivity” has the meaning given in s.sub.(1) by a preponderance of the credible evidence.
941.38(1) (b) (3) If the owner prevails in a civil action under s(, he or
(c) “Political subdivision” means a cityillage, town or shemay recover all of the following:
county. (@) Treble damages.

(2) CiviL causeoFACTION. (&) The state, a school district or  (b) Costs, including all reasonable attorney fees and other
apolitical subdivision may bring an action in circuit court for angosts of the investigationand litigation that were reasonably
expenditureof moneyfor the allocation or reallocation of law incurred.
enforcementfire fighting, emegency or other personnel or (4) An owner may bring a civil action under sib) regard
resourcesf the expenditure of money by the state, a school distriglisqf \hether there has been a criminal action related to the dam
or a political subdivision is the res_ult qf _cnmm_al gang activity age under sulf1) and regardless of the outcome of any such-crim

(b) Any person who stdrs physical injuryor incurs property inal action.
damageor loss resulting from any criminal gaagtivity has @  pistory: 1995 a. 1332005 a. 15%.69; Stats. 2005 s. 895.445.
causeof action for the actual damages sustained. The burden of
proof inacivil action under this paragraph rests with the pers@95.446 Property damage or loss caused by crime;
who sufers the physical injury or property damage or lass action for. (1) Any person who stérsdamage or loss by rea
provehis or her casby a preponderance of the credible evidenceon of intentional conduct that occurs on or after November 1,

(c) The action may be brought against tnigninal gang or 1995, and that is prohibited under 843.01 943.2Q 943.2]
againstany membereaderofficer or oganizer of a criminal gang 943.24943.26943.34943.395943.41,943.50943.61 943.74
who participates in a criminal gang activity or who authorize®r 943.76 or by reason of intentional conduct that occurs on or
causesgrders, ratifiestequests or suggests a criminal gang acti@fter April 28, 1998, and that is prohibited undei943.201or
ity. An action brought under thmibsection shall also name a®43.203 or by reason of intentional conduct that occurs on or after
defendantshe criminal gang and any criminal gang membifeas July 1, 2004, and that is prohibited unde®43.011 943.012 or
participatedn the criminal gang activityAn action brought under 943.017 has a cause of action against the person who caused the
this subsection may name, as a class of defendants, all unknél@mageor loss.
criminal gang members. (2) Theburden of proof in a civil action under sib) is with

(d) The plaintif may bring a civil action under thigibsection the person who siifrs damage or loss to prove a violation of s.
regardles®f whether there has been a criminal action related 943.01 943.011 943.012 943.017 943.2Q 943.201 943.203
theinjury, property damage or loss or expenditure of money und43.21,943.24943.26 943.34 943.395943.41,943.50 943.6],
par.(a) or (b) and regardless of the outcome of that criminal actioﬁ43-74_0tr 943-7(16by£<'211 :)E)roefgzg%rﬂlgczgo(f)ﬂ% gegggfsvgignce-

3) SERVICEOFPROCESS.A summons may be served individu £ €Onviction under - : : L4949
aII;S u)pon any membeteade officer or ogaynizerof a criminal  943.201 943.203 943.2], 943.24 943.26 943.34 943.395
gang by service as provided under8&)1.11 (1), (2)’ (5) or (6) 94341 9435094361 94374 0r943.76is not reqUIred to bl’ln_g
wherethe claim sued upon arisest of or relates to criminal gang@naction, obtain a judgment, or collect on foalgment under this
activity within this state sticient to subject a defendant to per section.

sonaljurisdiction under s801.05 (2)to (10). A judgment ren (3) If the plaintif prevails ina civil action under sulfl), he
deredatfter service under this subsection is a bindidjgidication  or she may recover all of the following:
againstthe criminal gang. (a) Actual damages, including the retail or replacemvahte

(4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (@) The of damaged, used, or lost propemshichever is greatefor a
court,upon the requesdf the state, a school district or a politicaljiplation of s. 943.01 943.01]1 943.012 943.017 943.2Q

subdivision, may grant an injunction restraining an individuabs3 201 943.203 943.21 943.24 943.26 943.34 943.395
from committing an act that would injutie state, a school districtg43 41 943.50 943.61, 943.74 or943.76

or a political subdivision or may ordsuchother relief as the court (b) All costs of investigation and litigatidhat were reasen
determiness proper _ . .ably incurred, including the value of the time spent doy
(b) The court may order a criminal gang member to divest h"@mployeeor agent of the victim
selfor herself of any interest or involvement in any criminal gang () Exemplary damages of r.10t more than 3 times the amount
%Cg\é';yfﬁru? em;?/n:ﬁ]s;{ |gta§gcg|;nt=\r)§)llgang member frengaging awardedunder para). No additional proof is required under this
(©) In addition to the costs allowed undeB$4.04 a final section for an award of exempladtgmagesinder this paragraph.
ud . . d in f f the plaintif (3m) (a) In this subsection, “plant” includes the material
Judgmentin an action under suf?) (a)in favor of the plaint tgken extracted, or harvested from a plant, or a seed or jpitar

shall include compensatory damages for the expenditure ! - . i
moneyfor the allocation or reallocation of law enforcement, fir@altg'talthat is being used or that will be used to grow or develop

fighting, emegency orother personnel or resources caused by t L . .
criminal gang activity and compensation for the costs of the-inves (b) If the violation of s943.01 (1)nvolves the circumstances
tigation and prosecution and reasonable attorney fees. unders.943.01 (2d)the court may award a prevailing plaiftife
(d) In addition to the costs allowed undei844.04 a final reasonableattorney fees incurreth litigating the action and,
judgmentin an action under suk2) (b)in favor of the plaintif whendetermining the damages recoverable under(8)bshall

shallinclude attorney fees and the costs of the investigation E{Haludethe market value of the plant before tiznage or destruc
litigation. ion, and the costs of production, research, testing, replacement,

N . o . andplant development directly related to the plant that has been
(e) The final judgment in favor of the plairftih an action d

undersub.(2) (a)or (b) may include punitive damages assesseolamag’emr destroyed. . .
againsta criminal gang leadeofficer, omganizer or membexho (4) Any recovery under this section shall be reduced by the
is found to have participated in crir’ninal gang activity amountrecovered as restitution under830.093and973.20and

History: 1993 a. 982005 a. 155.67; Stats. 2005 s. 895.444. ch.938for the same act or as recompense undés®13 (5) (a)
for the same act.
895.445 Damage to certain machines; action for . (5) No person may bring a cause of action urim#h this sec

(1) An owner of a machine operated by the insertion of coins, ction and $95.195943.212943.2450r943.51regarding the same
rency,debit cards or credit cards that is damaged by a pargon incidentor occurrence. If the plaintifias a cause of action under
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boththis section and 943.212943.2450r 943.51regarding the and court proceedingsif abusive conduct is alleged to have
sameincident or occurrence, the plaifitinay choose which occurredagainst the complainant tra crime is alleged to have
actionto bring. If the plaintif has a cause of action under both thiseencommitted against the complainatd if the abusive cen
sectionand s95.195 the plaintif must bring the action under s.ductor the crime is a factor under&7.41or is a factor in the

95.195 complainant'sability to represent his drer interest at the hearing,
(6) A person is not criminally liable under33.30for any depositionor court prpceedmg. The c.omplalnant.shall notify the
actionbrought in good faith under this section. courtorally, or in writing, of that selection. A service representa
History: 1995 a. 271997 a. 1012001 a. 1691; 2003 a. 36138 2005 a. 155.  tive s_elected b_y_a complainant has the_ right to be present at every
70, Stats. 2005 s. 895.44B)05 a. 448.1; 2007 a. 96 hearing,deposition and court proceeding and all interviews and

A trial court cannot, contrary to sub. (3) (b), award attorney fees that exceed : ; g
wasactually “incurred.” Stathus Worst, 2003 W1 App 28260 Ws. 2d 166659 “ﬁ‘?éetlngselated to those hearings, depositions and court proceed

N.W.2d 165 02-0543 ingsthat the complainant is required or authorized to attend. The

UnderWisconsin law the economic loss doctrine does not bar recovery ﬂndefservicerepresentative selected by the complainant has the right to
100.18,but it does bar recovery under s. 895.80east under the facts of this case.

Dow v. Poltzer364 F Supp. 2d 9312005). sit adjacent to the complainant and confer orally and in writing
with the complainant in eeasonable manner during every hear
895.447 Certain agreements to limit or eliminate tort ing, deposition or court proceeding and related interviews and

liability void. (1) Any provision to limit oreliminate tort liabil Meetingsexcept when the complainant is testifying or is repre
ity as a part of or in connection with aogntract, covenant or sentedoy private counselThe service representative may not sit
agreementelating to the construction, alteration, repair or mair@t counsel table during a jury trial. The service representative may
tenanceof a building,structure, or other work related to construcaddresghe court if permitted to do so by the court.

tion, including any moving, demolition or excavationagainst (3) FAILURE TOEXERCISERIGHT NOT GROUNDSFORAPPEAL. The

public policy and void. failure of a complainant to exercise a right under this section is not
(2) This section does not apply to any insurance contract @ground for an appeal of a judgment of conviction or for any court
worker’s compensation plan. to reverse or modify a judgment of conviction.

(3) This section shall not apply to any provision of anycorbg';_'ig).%oéfﬂi‘g_zggégggoa}' 2202001 2109 2005 a. 155.64; Stats. 2005 s.
po5.45

tract,covenant or agreement entered into prior to July 1, 1978.
History: 1977 c. 441Stats. 1977 s. 895.47977 c. 447 Stats. 1977 s. 895.49; 895.455 Limits on recovery by prisoners. A prisoner as

2005a. 155s.49; Stats. 2005 s. 895.447. " -
This section did not void an indemnitjause in a contract. GerdmanihS. Fire definedin s.801.02 (7) (a) Zmay not recover damages for mental

InsuranceCo.119 Wis. 2d 367350 N.W2d 730(Ct. App. 1984). or emotional injury unless the prisoner shows thadthehe has
suffereda physical injury as a result of the same incident that

895.448 Safety devices on farm equipment, ordinary causedhe mental or emotional injury

negligence. (1) In this section: History: 1997 a. 1332005 a. 15%.66; Stats. 2005 s. 895.455.

a) “Farm equipment” means a tractor or other machsexrl _— . .
in t(hg businesgofpfarming 895.457 Limiting felon’s right to damages. (1) In this
' section:

(b) “Safety device’'means a guard, shield or other part that has —— . .
the purpose of preventing injury to humans. . d(a) IICrlme means &rime under the laws of this state or under
(2) If a person in the business of selling or repairing farth era"aw. " -
equipmentabricates a safety device and installs the safety device(t) "‘Damages” means damages for an injury to real or personal
on used farm equipment, after determining either that the faRfPPerty.for death, or for personal injury
equipmentvas not originally equipped with sualsafety device  (c) “Felony” means a felonynder the laws of this state or
or that a replacemeid not available from the original manufac underfederal law

turer or from a manufacturer of replacements, and notifies the (d) “Victim” means a person against whom an act constituting
owneror purchaser of the farm equipment that the pefabrt 3 felony was committed.

catedthe safety device, the person is not liable for cldouaded :
in tort for damages arisirfgom the safety device unless the claim (Zgnl;lfgftiegsuc;n rg?)é é%?ﬁvi?]::ﬂ?rgg\?h?lsefzzoorpn?nr}%/tiﬂf thgrfc;lllsovf;/lng
antproves, by a preponderance of the evidence, that a cause oPfi& jury 9,

claimant'sharm was théilure to use reasonable care with respefg>u/tOf committing, an act that constituted a feloifishe person
to the design, fabrication, inspection, condition or installatipn Wasconvicted of a felony for that act:
or warnings relating to, the safety device. (@) A victim of that felony

History: 1993 a. 4552005 a. 15%.50; Stats. 2005 s. 895.448. (b) An individual otherthan a victim of that felony who

] ] ) assistedor attempted to assist in the prevention of the act, who

895.45 Service representatives for adult abusive  con-  assistecbr attempted to assist in the protection of the victim, or
duct complainants. (1) DErINITIONS. In this section: who assisted or attempted to assist in the apprehension of deten

(a) “Abusive conduct” means domestic abuse,dafined tion of the person committing the act unless the individual who
unders.49.165 (1) (a)813.12 (1) (am)or968.075 (1) (a)harass assisteddr attempted to assist is convicted of a crime as a result
ment, asdefined under s813.125 (1) sexual exploitation by a of his or her assistance or attempted assistance.

therapistunder $940.22 sexual assault under:40.225 child (3) This section does not prohibit a person froacovering
abuseas defined under 813.122 (1) (g)or child abuse under ss.damagedgor death or personal injury resulting from a device used
948.02t0 948.11 to provide security that is intended or likely to cause great bodily

(b) “Complainant’means an adult who alleges that he or shearm,as defined in 939.22 (14) or death.
wasthe subject of abusive conduct or who alleges that a crime hag4) (a) Any applicable statute of limitations for an action to
beencommitted against him or her recoverdamages against a person described undetZua)or

(c) “Service representative” means an individual member () for injury or death incurred while committing, orasesult of
anorganization or victimassistance program who provides courcommitting, an act that constituted a felonyt@led during the
seling or support services to complainants or petitioners ameriodbeginning with theommencement of a criminal proceed
chargeso fee for services provided to a complainant under subg chaging the person who committed the act with a felony for

(2) or to a petitioner under 813.122 that act and ending with the final disposition, as defined in s.
(2) RIGHT TOBEPRESENT. A complainant has the right to selec893.13(1), of the criminal proceeding.
a service representative to attend, with the complaitaairings, (b) Any applicable statute of limitations for an action to

depositionsand court proceedingshether criminal or civil, and recoverdamages from an individual described under &ijb(b)
all interviews and meetings related to those hearings, depositiforsinjury or death incurredvhile committing, or as a result of

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2009/943.212
https://docs.legis.wisconsin.gov/document/statutes/2009/943.245
https://docs.legis.wisconsin.gov/document/statutes/2009/943.51
https://docs.legis.wisconsin.gov/document/statutes/2009/95.195
https://docs.legis.wisconsin.gov/document/statutes/2009/95.195
https://docs.legis.wisconsin.gov/document/statutes/2009/943.30
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1997/101
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/91
https://docs.legis.wisconsin.gov/document/acts/2003/36
https://docs.legis.wisconsin.gov/document/acts/2003/138
https://docs.legis.wisconsin.gov/document/acts/2005/155
https://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2070
https://docs.legis.wisconsin.gov/document/acts/2005/447
https://docs.legis.wisconsin.gov/document/acts/2005/447,%20s.%201
https://docs.legis.wisconsin.gov/document/acts/2007/96
https://docs.legis.wisconsin.gov/document/courts/260%20Wis.%202d%20166
https://docs.legis.wisconsin.gov/document/courts/659%20N.W.2d%20165
https://docs.legis.wisconsin.gov/document/courts/659%20N.W.2d%20165
https://docs.legis.wisconsin.gov/document/courts/02-0543
https://docs.legis.wisconsin.gov/document/courts/364%20F.%20Supp.%202d%20931
https://docs.legis.wisconsin.gov/document/acts/1977/441
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/2005/155
https://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2049
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20367
https://docs.legis.wisconsin.gov/document/courts/350%20N.W.2d%20730
https://docs.legis.wisconsin.gov/document/acts/1993/455
https://docs.legis.wisconsin.gov/document/acts/2005/155
https://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2050
https://docs.legis.wisconsin.gov/document/statutes/2009/49.165(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/813.12(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/2009/968.075(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/813.125(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/940.22
https://docs.legis.wisconsin.gov/document/statutes/2009/940.225
https://docs.legis.wisconsin.gov/document/statutes/2009/813.122(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/948.02
https://docs.legis.wisconsin.gov/document/statutes/2009/948.11
https://docs.legis.wisconsin.gov/document/statutes/2009/895.45(2)
https://docs.legis.wisconsin.gov/document/statutes/2009/813.122
https://docs.legis.wisconsin.gov/document/statutes/2009/767.41
https://docs.legis.wisconsin.gov/document/acts/1991/276
https://docs.legis.wisconsin.gov/document/acts/1995/220
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/acts/2005/155
https://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2064
https://docs.legis.wisconsin.gov/document/acts/2005/443
https://docs.legis.wisconsin.gov/document/acts/2005/443,%20s.%20265
https://docs.legis.wisconsin.gov/document/acts/2007/20
https://docs.legis.wisconsin.gov/document/statutes/2009/801.02(7)(a)2.
https://docs.legis.wisconsin.gov/document/acts/1997/133
https://docs.legis.wisconsin.gov/document/acts/2005/155
https://docs.legis.wisconsin.gov/document/acts/2005/155,%20s.%2066
https://docs.legis.wisconsin.gov/document/statutes/2009/939.22(14)
https://docs.legis.wisconsin.gov/document/statutes/2009/895.457(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2009/895.457(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2009/893.13(1)
https://docs.legis.wisconsin.gov/document/statutes/2009/895.457(2)(b)

895.457 DAMAGES, LIABILITY , MISCELLANEOUS Updated 09-10Wis. Stats. Database 18

committing, an act that constituted a felonyt@led during the (d) On and after March 1, 1983, all persons employed as dep
periodbeginning with theommencement of a criminal proceeduty sherifs, as defined in 10.02 (48) (b) 3.arecovered by this

ing chaging the individual described under sB) (b) with a subsection.The county board shall adopt written policies for-pay
crime as a result of his or her assistance or attempt to assist amahtsunder this subsection on behaffany other person, pro
endingwith the final disposition, as defined inB93.13(1), of the videdthat person has satisfied the minimum standards dathe
criminal proceeding.This paragraph does not apply if a criminaénforcemenstandards board, who serves at the discretion of the
proceedinglescribed in pa¢a) does not result in a felony convic sheriff as a law enforcementfiger as defined in 1.65.85 (2) (c)

tion andthere is no other criminal proceeding described under pand the county maymake the payments upon approval by the
(a) pending. countyboard.

(5) A court may stay a civil action described under ¢8p. (dm) All security oficers employed by the department of mili
until the final disposition of a criminal proceeding describethry affairs who are deputed unders®.26 (4m)are covered by
undersub.(4). this section while acting within the scope of their duties assigned

History: 2003 a. 872005 a. 15%.68; Stats. 2005 s. 895.457. unders.59.26(4m), as if they were state employees acting within
the scope of their state employment.

(e) Any nonprofit corporation operating a museum uraler
leaseagreement witlthe state historical societgnd all oficers,
directors,employees and agents of such a corporation, and any
It%cal emegency planning committee appointed by a cotoaisrd

895.46 State and political subdivisions thereof to pay
judgments taken against officers. (1) (a) If the defendant
in any action or special proceedingipublic oficer or employee
andis proceeded against in arficial capacity or is proceeded
againstas an individual because of acts committed while carryi
out dutiesasan oficer or employee and the jury or the court find
thatthedefendant was acting within the scope of employment, tf
judgmentas to damages and costs entered agtiasbficer or
employee except agprovided in $146.89 (4) in excess of any  (2) Any town oficer held personally liable fareimbursement
insuranceapplicable to the &iter or employee shall be paid by theof any public funds paid out in godaith pursuant to the direc
stateor political subdivision of which the defendant isadficer ~ tions of electors at any annual or special town meeting Hieall
or employee. Agentsf any department of the state shall be-coveimbursedoy thetown for the amount of the judgment for dam
eredby this section while acting within the scope of their agenc§gesand costs entered against the towficef.

Regardles®f the results of the litigation the governmental unit, (3) The protection dbrded by thissection shall apply to any

if it does not provide legal counsel to the defenddiitenfor stateofficer, employee or agent while operating a state—owned
employeeshall pay reasonable attorney fees and costs of defewmehiclefor personal use in accordance witl28.916 (7)

ing the action, unless it is found by the court or jury that the (4) The protection dbrded by this sectioapplies to members
defendantofficer or employee did not act within the scope of the board of governors created undé19.04 (3) members of
employment. Except as provided in $46.89 (4) the duty of a a committee or subcommittee of that board of governors, -mem
governmentalnit to provide or pay for the provision of legal¥€ppersof the injured patients and familiesmpensation fund peer
resentatiordoes not apply to the extetiat applicable insurance reyiew council created under 855.275 (2)and persons consllt
providesthat representation. If the employing state agenhyeor jng with that council under §55.275 (5)b), with respect to judg
attorneygeneral denies that the statéiaefr, employee or agent yents attorney fees, and costs awarded beforepoafter April
wasdoing any act growing out of or committed in the course g% 1990.

the dischage of his or her duties, the attorney general appear ‘5 Th tection abrded by thi i lies t f
on behalf of the statéo contest that issue without waiving the, (f )” € protection abrdedby this section applies to any o
state’s sovereignimmunity to suit. Failure by the fafer or '€ 10lOWING: , , ,
employeeto give notice to his or her department head of an action(2) A volunteer health care provider who provides services
or special proceeding commenced against the defendmerafr Unders.146.89 for the provision of those services.

employeeas soon as reasonably possible is adagcovery by (am) A practitioner who provides services unde2%7.03and

the officer or employee from thstate or political subdivision of a health care facility on whose behalf services are provided under
reasonablattorney fees and costs of defending the action. Tbe257.04

attorneyfees and expenses shall noreeoverable if the state or 5y A physician under £51.070r 252.04 (9) (b)

olitical subdivision dfers the dficer or employee legalounsel . . . . .
gndthe ofer is refused by the defendanti&r%r emgloyee. if . (6) Theprotection dbrded by this section applies to any crim

: | action under £91.97 (2)or293.87 (2)or under7 USC 136L
the officer, employee or agent of the state refuses to cooperat N
the defense of the litigation, thefiokr, employee or agent is not%b?' 15 USC 2616b), 33 USC 131c), 42 USC 22846928(d)

- ; ok o and(e),6973(b),6992(b) and (c),7413(c),9603(b),9606(b) and
eligible for any indemnification or for the provision of legal ceun11045(b) 0r49 USC 5124hat is commenced against a stafe of

selby the governmental unit under this section. at | ho | ded aqdrisis or her df
(am) If a court determines that costs are awardable to %ror state employee who IS proceeded agamsis or her di-

employeeor oficial who has been provided representatioraby | capacity or as an individual because of acts committed in the

governmentalinit under paxa), thecourt shall award those COS,[Sstorage,transportatlon, treatment or disposal of hazardous sub

. : - stancesasdefined in s289.01 (1), if that oficer or employee is
to the unit of government that provided the representation. found to be acting within the scope of bigher employment and

(b) Persons holding thefafe of county sherifon March 1, it the attorney general determines that the stdteeofor state
1983,are covered by this subsection. This subsection covers o bloyeeacted in good faith. Regardless of the determination
countysherifs who have: . madeby the attorney general, the protecticioafed by this sec

1. Satisfactorily completed are currently enrolled in the tion applies if the state fifer or agent is not founguilty of the
preparatoryprogram of law enforcement training undet&5.85  criminal action commenced under this subsection. This protec
(4) (b) 1. and, if applicable, the recertification programs under gon includes the payment of reasonable attorney fedsfanding
165.85(4) (bn) 1, or have provided evidena# equivalent law the action and costs or fines arising out of the action.
enforcementraining and experience as determirgdthe law (7) The protection d@brdedby this section does not apply to

ders.59.54 (8) (a)Jand all members of such a committee, are
tateofficers, employees or agents for the purpaéehis subsec

enforcemenstandards board; or anylaw enforcement diter of another state acting inis¢onsin
2. At least 5 years o_f full-time employment as a law enforcenderan agreement authorized undet %5.46
mentofficer, as defined in s165.85 (2) (c) (8) The protection dbrded by this section applies to any

(c) This subsection does not apply to any action or spa@ial ownerof land within a drainage district establishettler ch88
ceeding brought by a county against its county dtitiife action who undertakes work on a drain if the work is approved by the
or proceeding is determined in favor of the county drainageboard.
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(9) (@) The state shall reimburse a statfficer or state Compensatiomoard are subject to the limitations on damages und93.82 and

; reentitled to the state’indemnification for liability under this sectio@AG 2-06
employeefor reasonablattomey fees and costs incurred by the An assistant district attorney on furlough pursuant to executive order is entitled to

officer or employee in connection withJ@hn Doe proceeding representatioand indemnificafion if he or she is carryiogt duties within the scope
unders.968.26 (2)arising from the dicer’s or employea’ con  ©f his or her employmentOAG 9-09

i < 1 ; : . This section may require indemnification for actions that are not intended to bene
ductin the performance of fifial duties if all the following apply: fit the employewhen those actions further the objectives of employment. Hibma v

1. The oficer or employee was acting within the scope of hi@degaard769 F2d 1147 (1985).
or her employment Section893.80 (4) bars direct suits against municipalities for the torts of their
’ ’ . . . . . employees.It does not preclude suing théicdr directly and using s. 895.46 to indi
2. The oficer or employee is natonvicted of a crime arising rectly recover from the municipalityGraham vSauk Prairie Police Commission.
from the conduct that is the subject of any criminal complaif#>F2d 10851990). . o .
: dunder s968.26 (2) (d) Sub. (1) does not prevent a statdiaal from asserting “good faith” asd@efense
Issue . to a chage of infringement of civil rights. Clarke €ady 358 F Supp. 156 (1973).

(b) The state shall reimburse a stafficef or state employee  Thepurpose of this section is not to transform any suit against a state eniployee

; ; asuit against the state, but to shield state employees from monetary loss in tort suits.
for reasonable attorney fees and costs incurrethéyficer or - {2 = Percy468 F Supp. 126§1979).

employeein de_fe_nding a criminal complaint issued und_er S- A county could not be held liable for a civil rights judgment against a county judge
968.26(2) (d)arising from the dicer’s or employea’ conduct in  whenthe judgment held that ttiedge was not carrying out duties of théicaf at the
the performance of ditial duties if all of the following apply: ~ reléevanttime. Harris vCounty of Racine;12 F Supp. 12731981).
i . . . If an employee is part of an inter-municipal team under s. 66.305 [now s. 66.0313],
1. The oficer or employee was acting within the scope of hige agency requesting the teanservices is the de facto employer for purposes of
or her employment. indemnificationunder this section. LeibensteinGrowe,826 F Supp. 174(1992).
: . . . . A sherif represents the county when enforcing the 18evereign immunityor
2. The oficer or employee is natonvicted of a crime arising stateofficials under the 1th amendment to the U.S. constitutidoes not apply
from the conduct that is the subject of the criminaimplaint ~Abrahamv. Piechowskil3 F Supp. 2d 102§1998).

issuedunder s968.26 (2) (d) L . .
History: 1973 c. 333Sup. Ct. Orde67 Wis. 2d 585761 (1975); Stats. 1975 5. 899-47 Indemnification  of the Wisconsin State Agen -

895.45:1975 c. 81198 199, Stats. 1975 s. 895.48977 c. 291979 c. 74221;1981  cies Building Corporation and the  Wisconsin State Pub -

C-ggelg% 579853',?1;133?1 043?1»%153?9%%83 gnﬁllé)fig ?-2%;&325%)% 9(93123' l%i% lic Building Corporation. If the Wisconsin State Agencies

a. 29 66, a. a. .256, a. , ) a. S . . s - s

269,1093 a. 2728, 49, 238 456 490, 1995 a. 20227 411 1097 a. 351909 a. 185 uilding Corporation or the Wconsin State Public Building Cor

2003a. 11; 2005 a. 962007 a. 79130, 2009 a. 2442, 93, 154, porationis the defendant in an action or special proceeding in its
Cross-reference: See s.775.06for special procedure applying to state lawcapacityas owner of facilities occupied by any department or

enforcemenbfficers. agentsof any departmentf state government, the judgment as to

Highway commission [now transportation dept.] supervisors who are responsi i iati
for the placement of highway warning signs may be suadign is not placed in H%rgagegmd ggsézgh?” t}e pe_lll_ﬂ bytthte Sf&ﬁm t!:%approptrlatlond
accordancavith commission rules. They cannot claim the ssat@munity from Madeunaer s2U. (1) (fm) The state, when it does not provide

suit. Chart v Dvorak,57 Ws. 2d 92203 N.W2d 673(1973). legal counsel to the defendant, its memberfcefs or employ
“Litigation” under sub. (1) refers only to civil proceedings. Bablitch & Bablitchees,shall pay reasonable attorney fees and costs of defending the
v. Lincoln County82 Wis. 2d 574263 N.W2d 218(1978). actionregardless of the results of the litigation, unless the court or

Mandatory payment under sub. (1) did not apply to &éniafwho was sued for y : ; st
illegally retaining his salary due to afleged failure to comply with the statutory jury finds that the membgeofficer or employee did not act within

requirementsor a bond and oath offife. The oficial was not acting in his éial ~ the scope of that persanemployment. Failure by the defendant

capacitywhen filing the bond or taking the oath ior defending a related suit. to give notice to the department of justice of an action or special

Thuermenv. Village of Mishicot,86 Ws. 2d 374272 N.W2d 409(Ct. App. 1978). roceedingcommenced against it, its membersficefs or
Bty ’

An insurer of public employees had no right of recovery under s. 270.58 (1) f
s.895.46 (1)]. Horac#lann Insurance Co. Wauwatosa Board of Educatid8B ployeesas soon as reasonably pOSSIble shall bar recovery by

Wis. 2d 385276 N.W2d 761(1979). the defendant, its members fiokrs or employees from the state
‘Thestate could not be sued asimemnitor under s. 270.58 (1) [now s. 895.46 (1)lunderthis section. Attorney fees and expenses may not be-recov
Fialav. Voight, 93 Wis. 2d 337286 N.W2d 824(1980). eredif the state dérs the membenofficer or employee legal cotin

The state may not be sued directly for the tortious acts of its employees. WMille| H
Smith, 100 Ws. 2d 609302 N.W2d 268(1981) Py ‘sedgg? _thl%giacr 5 4zaf7ljsed.
The*“color of law” elemenbf 42 USC 1983 lawsuit is not identical to the “scope Y e '
of employment” elemeninder sub. (1). CameronMilwaukee, 102 Wis. 2d 448 " i . Lo L
307 N.W2d 164(1981). 895.472 Indemnification of a financial institution. A
Whetheralderpersons were acting within the scope of their employment was inffnancial institution, as defined in 843.80 (2) thatcompensates
propriatelydecided by summary judgment. Schroed&ohoessosl08 Ws. 2d 49 g customer for a pecuniary loss resulting frarfinancial crime,

321N.W.2d 131(1982). " . . .
Oncea governmental unit decides to provide counsel, it must provide complete Q‘Eﬁdefmed in $943.80 (1) or assumes the loss, may bring a civil

full representation on all issues. Bean@ity of Stugeon Bayl12 Ws. 2d 609334  actionagainst the person who committed the crime to recover the
N.W.2d 235(1983). amountof the loss, any other damages incurred by the financial
Sub.(1) applied to a forfeiture action against a polideef. Crawford vCity of Ut i i i
Ashland,134 Ws. 2d 369396 N.w2d 781(Ct. App. 1986). Inztgg::gﬂ aliilﬁacjslﬁlt g];t?ﬁ,]gn,?;i’sand the costs incurred to bring
“Any action” in sub. (1) (a) means a trial in which the issue of “scope of emplogh ) . 9 . y '
ment”is essential andvidence on the issue is introduced ampliad. Desotelle.v History: 2005 a. 21%.2; 2007 a. 9%.239,
Continental Cas. Cd.36 Ws. 2d 13400 N.W2d 524(Ct. App. 1986).
In “scope of employment” cases undeib. (1) (a), consideration must be given
to whether the employee was “actuated,” in some measure, by a purpose theserve SUBCHAPTERII
employer. Olson v Connerly 156 Wis. 2d 488457 N.W2d 479(1990).
A former school employee sued by the school district over her employment con
tractwas notentitled to costs under sub. (1) (). Pardeeville Area Schooli Districtt XEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
Bomber,214 Ws. 2d 397571 N.W2d 189(Ct. App. 1997)97-1469

Voting members of a commission created by 2 villages were pufiiersfpro . T, L
tected by s. 895.46 (14 Atty. Gen. 208 895.475 Exemption from civil liability for furnishing

Sections 895.35 and 895.46 apply to actions for open meetings law violationsafety inspection or advisory services. The furnishing of,
thesame extent that they apply to other actions against pulitierefandemployees, or failure to furnish, safety inspection or advisory services

exceptthat public oficials cannot be reimbursed ftorfeitures they are ordered to ; Y] I
pay for violating the open meetings lai¥ Atty. Gen. 177 intendedto reduce the likelihoodf injury, death or loss shall not

The University of Visconsin hasio authority to agree to hold harmless a countpUbjecta state dicer, employee or agendy an insurerthe in.SUf
thatincurs liability because of a universityfioer’s torts, but common lawould  er’s agent or employee undertaking to perform such services as an
requirethe oficer to indemnify thecounty and statutory indemnification would jhcidentto insurance, to liability for damages from injudgath
rAet?y‘_“[;e;TSfate o indemnify the iter when acting in the scope of employmé®. - |5sg occurring as a result of any act or omission in the course

StateEmegency Response Board Committee and Local Bermy Planning Of the safety inspection or advisory services. This section shall not
Committeesubcommittee members appointed by a county board are entitledapply if the active negligence of the statdicd#r, employeeor

indemnityfor damage liability under s. 895.46 and legal representation fattre i i
ney general under 9. 165 2681 Atty, Gen. 17 agent,or of the insurerthe insureis agent or employee created the

Membersof the Investment Board, Employeri$t Fund Board, dachers Retire condltlon.that was the prOX|mate.cause of ,'nludﬁath or loss.
mentBoard, WsconsinRetirement Board, Group Insurance Board, and Deferrelihis section shalhot apply to an insurethe insureis agent or
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employeeperforming the safety inspection or advisory services 1. A person whose act or omission resulting from the use or
whenrequired to do so under the provisions of a written servitiee provision for use of the automated external defibrillator
contract. constitutegyross negligence.

History: 1991 a. 392005 a. 15%.42 Stats. 2005 s. 895.475. . 2. Ahealth care professional who renders g@ecy cardor
A “written service contract” is a contract that obligates the insurer to provide loss . d within th f hi h iand
controlservices to an insured. Samuels Recycling CBNA Insurance Co23 ~ compensatiornd within the scope of his or her usual and custom

Wis. 2d 233588 N.W2d 385(Ct. App. 1998)97-3511 ary employment or practice at a hospital or other institution
R ] ) equippedwith hospital facilities, at thecene of an emgency or
895.48 Civil liability exemption; emergency medical accident,enroute to a hospital or other institution equipped with

care. (1) Any person who renders engency care at the scenehospitalfacilities or at a physicias'ofice.

of any emagency or accident in good faith shall be imménoen History: 1977 c. 1641987 a. 141989 a:31; 1993 a. 1091995 a. 2271997 a.
ivil liabili i issi i i , 156,191, 1999 a. 79, 32, 56, 186 2001 a. 742003 a. 332005 a. 155188 486;

civil liability for h_ll_sh.or‘ her acts or omt|53|?nsd|n hrenderlnlg sucggma_ 1302000 5. 13 355 FoE 3 4505 1 0,

emergencycare. This immunitgloes not extend when employees \yhaiever the precise scope of “scene of any gemey or accident” in sub. (1),

trainedin health care ohealth care professionals render emethe phrase is stitiently broad to include the défendantiome when the injured,

gencycare for compensation and within the scope of thial bleedingplaintiff arrived after being hurt in an incident involving an all-terrain
. { .4 Vehiclein nearby woods. In the circumstances of the case, temey care” under
andcustomary employment or practice at a hospitaither inst sub.(1) refers to the initial evaluation and immediate assistance, treatment, and inter

tution equipped with hospital facilities, at the scene of any emeentionrendered to the plaintifluring the period before care could be transferred to
gency or accident, enroute ta hospital or other institution professionamedical personnel. Mueller McMillian Warner Insurance Company

. . L T . . 2006 WI 54,290 Wis. 2d 571714 N.W2d 183 05-0121
equped’v'th hOSpItal facilities or at a physmlarbmce. Thereare 3 requirements before sub. (1) relieves a person from liabiliyndy

(1m) (a) Except as provided in pdb), any physician, physi gencycare must be rendered at the scene of thegemey; 2) the care rendered must
cianassistant, podiatrist, or athletic trainer licensed undet4gh. be emegency care; and 3) any emency care must be rendered in géith. Clay

. ! ! : : tonv. American Family Mutual Insurance Compa®907 WI App 228305 Wis. 2d
chiropractorlicensed under ch46, dentist licensed under ch. 766 741 N.W2d 297 07-0051
447, emegency medical technician licensed unde&t56.15 first The “Good Samaritan” law is discussed. 67 AGgn. 218.
respondecertifiedunder s256.15 (8) registered nurse licensed Incidentalbenefits received by volunteer members of the National Ski Ratrol
under ch. 441, or a massage therapist or bodywork therapiﬁ’ECha“géor rendering emegency care to disabled skiergy result in a loss of civil

. 1ability immunity under the Good Samaritan lav® Atty. Gen. 194
licensedunder ch460who renders voluntarfyealth care to a par 1.5 cood Samaritan statute. 62 MLR 469 (1979).
ticipantin an athletic event or contest sponsored by a nonprofitrhe Good Samaritan Statute: Civil Liability Exemptions for Egeercy Care.

corporation,as defined in £6.0129 (6) (h)aprivate school, as Szymanski.Wis. Law July 2007.

definedin s.115.001 (3r) a tribal school, as defined in1d.5.001 R ) )
(15m), a public agencyas defined in €6.856 (1) (b)or a school, 895.4802 Civil liability exemption; hazardous materi -
asdefined in s609.655 (1) (c)is immune from civil liability for als. (1) In this section:

his or her acts or omissions in rendering that care dfahe fol (@) “Dischage” has the meaning given undeR82.01 (3)

lowing conditions exist: (b) “Hazardous substance” has the meaning given under s.
NOTE: Par. (a) (intro.) is shown as affected by 3 acts of the 20098onsin 299 01(6)

legislature and as merged by the legislativeeference bueau under s. 13.92 (2) NP L .

@i). (c) “Hazardoussubstance prediction” means any declaration

1. The health care is rendered at the site of the event or conf¥isgstimate of the likely spread or impact of an actual digehair
during transportation to a health care facility from the event @hazardous substance that is based on meteorological, mathemat
contestor in a locker room or similar facility immediately beforeical, computer or similar models.
during or immediately after the event or contest. (d) “Hazardous substance predictor” means any person who

2. The physician, podiatrist, athletic trainehiropractor makesa haz_ardous s_ubstance predicfiomsuant to a contract or
dentist,emegency medical technician, first respongshysician agreemenwith a public agencyr pursuant to a contract or agree
assistantregistered nurse, massage therapist or bodywork-thef2ent with a person who possesses or controls hazardous sub
pist does not receive compensation for the health care, other tRiCesor the purpose of assisting that person in supplying a pub

reimbursementor expenses. lic agency with a hazardous substance prediction in the efrent
NOTE: Subd. 2. is shown as affected by 2 acts of the 200%&wénsin legisla &N actual dischgre of a hazardous substance.
ture and as merged by the legislativeeference bureau under s. 13.92 (2) (i). (2) Any person is immune from civilability for his or her
(b) Paragraplfa) does not apply to health care services prgoodfaith acts or omissions related to assistance or advice which
vided by a volunteer health care provider under46.89 the person provides relating to an egegrcy or a potential emer
(4) (ag) In this subsection: gencyregarding either of the following:

1. “Cardiac arrest” means the sudden cessation of cardiad@ Mitigating or attempting to mitigatiae efects of an actual

functionand the disappearance of arterial blood pressuredhat Of threatened dischge of a hazardous substance.
noteventricular fibrillation or pulseless ventricular tachycardia. (b) Preventing or cleaning up or attempting to prevent or clean

2. “Pulseless ventricular tachycardia” means a disturbance'if &" actugl or threatened disogeof a hazardous substance.
the normal rhythm of the heart that is characterizgdapid elec (3) Theimmunity under sub(2) does not extend to amer
trical activity of the heart with no cardiac output. son.

(am) Any of the following,other than an emgency medical (a) Whose act or omission causes in whole or in part the actual

technicianor afirst responder — defibrillation, is immune from©F threatened dischge and who would otherwise be liable for the

civil liability for the acts or omissions of a person in rendeiring actor omission; ) .
goodfaith emegency carévy use of an automated external defip  (b) Who would be liable for the disclgarunder ch281t0285

rillator to an individual who appears to be in cardiac arrest:  Of §89tr? 299 or any rule promulgatedr permit or order issued
1. The person who renders the care. underchs.281t0 2850r 2890 299

2. The owner of the automated external defibrillator (¢) Whose act or omission constitutes gross negligence or

h h ides th q | defib _Iinvolvesreckless, wanton or intentional misconduct; or
3. The person whprovides the automated external defibri (d) Whoreceives or expects to receive compensation, other

lator for use, if the person ensures that the automated external qﬁfén reimbursement for out—of-pocket expenses, for rendering
brillator is maintained and tested in accordanith any opera the advice and assistance ’

tional guidelines of the manufacturer .
. L (4) (a) Any hazardous substance predictor or any person who
4. Any persorwho provides training in the use of an autopygyidesthe technologyto enable hazardous substance predic
matedexternal defibrillator to the person who renders care.  tionsto be made is immune from civil liability for his or her good
(b) The immunity specified in pgiam) does not extend to any faith acts or omissions making that prediction or providing that
of the following: technology.
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(b) The good faith of any hazardous substance predictor or any 4. The potential for a person participatingaimequine activity
personwho provides the technology to make a prediction is prto act in a negligent manneo fail to control the equine or to not
sumedin any civil action. Any person who asserts that the acts @ctwithin his or her ability

omissionsunder par(a) were not made in good faith has the-bur 5. Natural hazardsncluding surface and subsurface cendi
denof proving that assertion by clear and convincing evidenceons.

(c) The immunity under pafa) does not extend to aperson  (f) “Property” means real property and buildings, structures
describedunder sub(3) (a) (b), or(c). andimprovements on the real property

History: 2005 a. 155s.45, 47, 2005 a. 34.55. « ”
NOTE: 2005 Ws. Act 347 which affected this section, contains extensive (g) Spectator’ means a person who attendsvatches an

explanatory notes. equineactivity but does not participate in the equine activity or
performany act or omission related to the equine activity that con
895.4803 Civil liability exemption; information con - tributes to the injury or death of a participant in the equine activity

cerning paternity . Any member of the stbbf a hospital who (2) Except as provided in sul{8) and(6), a person, including

is designated by the hospital and trained by the department-of ciil equine activity sponsor or an equine professional, is immune
drenand families under €9.14 (1) (cm)nd who in good faith from civil liability for acts or omissions related his or her partic
providesto a childs available parents written information that igpationin equine activitiesf a person participating in the equine
provided by the department of children and families and oralctivity is injured or killed as the result of amherent risk of
informationor an audio or video presentation about the form th@guineactivities.

is prescribed by the state registrar unde8%15 (3) (b) 3and (3) Theimmunity under sub2) does not apply if the person
aboutthe significance and benefits of, aalternatives to, estab seekingimmunity does any of the following:

lishing paternity under the requirements of@9.14(1) (cm) is (a) Provides equipment or tack that he or she knew or should

immunefrom civil liability for his or her acts comissions in pro  hayeknown wasfaulty and the faulty equipment or tack causes the
viding that oralinformation or audio or video presentation anghjury or death.

written information.

History: 2005 a. 15%5.46, 48 2007 a, 20 (b) Provides an equirte a person and fails to make a reason

ableeffort to determine the ability of the person to engsafely

in an equine activity or to safely manage the particular equire pro

@ in s secon e s
@ "Equine” means a donkepyinny horse, mule or pony . nspicuousondition known to him or her on the property that
(b) “Equine activity” means any of the following: he or she owns, leases, rents or is otherwise in lawful control of

1. Shows, fairs, competitions, performances or parades tbapossession.

involve any breeds of equines and any equine disciplines, includ (d) Acts in a willful or wanton disregard for the safety of the

ing combined training, competitive trail riding, cutting, dressaggerson.

driving, endurance trail riding, Englistr western performance (e) Intentionally causes the injury or death.

riding, grand prix jumping, horse racing, hunter and jumper . . . -

(3m) A person whose only involvement in an equine activity

Sg%vg,huntmg,polo, pulling, rodeos, 3-day events and westerigl as a spectator shall not be considdoebe participating in the

5> Equi . hi equineactivity.
- =quine training or teaching. (4) Everyequine professional shall post and maintain signs
3. Boarding of equines. a clearly visible location on or near stablesyrals or arenas
4. Riding, inspecting or evaluating a&guine belonging to owned,operated or controlled by the equine professional. The
anotherregardless of whether the ownertbé equine receives signsshall be white with black lettering, each letter a minimum of
monetaryor other consideration for the uskthe equine or per one inch in height, and shall contain the following notice:

895.481 Civil liability exemption; equine activities.

mits the riding, inspection or evaluation of the equine. “NoTice: A person who is engaged for compensaiticifie rental
5. Riding, training or driving an equine or beingassenger of equines or equine equipment or tack or in the instruction of a
onan equine. personin the riding or driving of an equine or in being a passenger

6. Riding, training or driving a vehicle pulled by an equine dfPonan equine is not liable for the injury or death of a person
beinga passenger on a vehicle pulled by an equine Involved in equine activities resulting from the inherent risks
7. Assisting in the medical treatment of an equi.ne equineactivities, as defined in section 895.481 (1) (e) of tlie W

) . consinStatutes.”
8. Shoeing of an equine. o _ (5) If an equine professional uses a written contract for the
9. Assisting a person participatirig an activity listed in rentalof equines or equine equipment or tack or for the instruction
subds.1.to08. of a person in the ridingjriving or being a passenger upon an
(c) “Equine activity sponsor” means a person, whetiperat  equine,the contract shall contain the notice set forth in gtitin
ing for profit or nonprofit, who @anizes or provides the facilitiesclearly readable bold print of not less than the same size as the
for an equine activityincluding owners or operators of arenasprint used in the remainder of the contract.
clubs, fairs, schools, stables and therapeutic riding programs.  (6) This section does not limit the liability @ person under
(d) “Equine professional” means a person engaged for coany applicable products liability laws.
pensatiorin the rental of equines or equine equipment or tack or (7) This section does not limit the immunity created under s.
in the instruction of a person the riding or driving of an equine 895.52
or in being a passenger upon an equine. History: 1995 a. 256

« : B ik o Theapplication of this section is not limited to equine professionals eXdeption
. (e) Inherent _n5k of equine act|V|_t|es m_et_’:l!’_ls a danger Of cop, immunity under sub. (3) (a) for faulty equipment dat apply when no connection
dition that is an integral part of equine activitisgsluding all of betweerthe equipment and the plaifité injuries was shown.” KangasRerry 2000
the following: WI App 234,239 Ws. 2d 392620 N.w2d 429 00-0001
! . . . “Providesan equine” in sub. (3) (b) means to make available for use an equine that
1. The propensity odn equine to behave in a way that mahe provider either owns or controls and does not encompass an equine previously
inini i soldor given to the individual claiming damages. Barrittaive, 2003 WI App 185,
resultin injury or dgath t.o. a person on.or near. it. 566 Wie 24 853669 N.W2d 180030034
2. The unpredictability of an equirseteaction to a sound,

movementor unfamiliar object, person or animal. 895.482 Civil liability exemption; ski patrol members.
3. A collision with an object or another animal. (1) In this section:
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(@) “Compensation” means wages, Salasgmmission or (b) An act or omission of a child who is placeaifoster home,
bonusegaid for services rendered, but does not include the-protreatmentfoster home or family—operated group home while the
sion, at a discounted price or without charof food, beverages, child is in the fostertreatment foster or family—operated group
clothing, passes or other incidental benefits to ski patrol membefiemeparents care.

(b) “Ski patrol member” means a registered member of thét\!OTEi %U%- t(JZ)ILS amentded bf)?%(?%WS- Aglf28¢|ff- the gatebslﬁargeg in me

H H H H H ICe proviae: y the secetary ot chilaren ana ramilies ana published In the
r]atlonalskl patrol who serves in that capacity without COmpens%sconsinAdministrative Register under s. 48.62 (9) toead:
tion. (2) Exceptas provided in ss. 167.10 (7) and 343.15 (2), any foster or family—

(2) Exceptas provided in sub(3), a ski patrol member is gP‘?—lfﬁ‘;E‘_’l_%;’fgf;‘r?moef 5\?%2@2;“ under s. 48.62 or 48.625immune from
H HHEH HR H H H H VIl hapir Yy WI .
mrglygﬁg?g]agt\llll‘! ll?r?lll‘ﬁ)s/ fOOrI’ P:]FIJSI’ 8‘; hgéitacgsoé gmlszsa.ltcl?omlgqr;:em _a) An act or o_missi_on c_)f th_e foster or family—operated Qup h_ome paent
! > g . p y p € ile that parent is acting in his orher capacity as a foster or family—operated
including the rendering of emgency care. group home paent.

(3) The |mmun|ty under this section does not app|y if the act (b) An act or omission_ of a Ch”d WhO is placed in a fos;er home or family—
or omission of the ski patrol member involves reckless, wanton§fratedgroup home while the child is in the foster or family-operated gup
. h : ! homeparent's care.
intentionalmisconduct.

History: 1991 a. 318 (3) Theimmunity specified in sul§2) does not apply if the act
or omission of a fostetreatment foster or family—operated group
895.483 Civil liability exemption; regional and local homeparent was not done in good faith or was not in compliance
emergency response teams and their sponsoring agen - with any written instructions, received from the agency that

cies. (1) ‘A regional emagencyresponse team, a member oPlacedthe child, regarding specific care and supervision of the
sucha team, and a local ageneg defined i5.323.70 (1) (b)that ~child. The good faith of a fostetreatment foster or family-
contractswith the divisionof emegency management in theOperatedgroup home parent and the compliance of the foster
departmenbf military afairs for theprovision of a regional emer treatmentoster or family—operated group home parent with any
gencyresponséeam, are immune from civil liability for acts orWritteninstructions received from the agency that placed the child
omissiongelated to carryingut responsibilities under a contracrepresumed in a civil action. Any person who asserts that a fos
unders.323.70 (2) ter, treatment foster or family—operated group home parent did not

(2) A local emegency response team, a membésuch a act in good faith, or did not comply with writteimstructions

L - receivedfrom the agency that placed the child, ttesburden of
teamand the countycity, village, or town that contracts to provide ving that assertion.

the(.:'\.megenCy reSponS.e t.eam to the county a_re Immune from. C.IE.}[ OTE: Sub. (3) is amended bp009 Ws. Act 28eff. the date stated in the
liability for acts or omissions related to carrying out responsibiligtice provided by the secetary of children and families and published in the
ties pursuant to a designation unde883.61 (2m) (e) Wisconsin Administrative Register under s. 48.62 (9) toead:

; ; (3) The immunity specified in sub. (2) does not apply if the act or omission of
(3) A local emegency plannlng committee created under %‘foster or family—operated group home paent was not done in good faith or was

59.54(8) (a) 1.that receives grant under $23.61is immune ot in compliance with any written instructions received fiom the agency that

from civil liability for acts or omissions related to carrying ouplacedthe child regarding specific cae and supervision of the child. The good
responsibilitiesunder s323.61 faith of a foster or family—operated goup home paent and the compliance of

. the foster or family—operated group homeparent with any written instructions
(4) A regional structural collapse team, a memifesuch a yeceivedfrom the agency thaplaced the child ae presumed in a civil action.

team,and a local agencgs defined in s. 166.22 (1) (c) 323.70  Any person who asserts that a foster or family-operated grip home paent did
(2) (b)), that contracts with the division of engancy manage notactin good faith, or did not comply with written instructions received fom
mentin the department of miIitaryfalﬁrs for the provision of a the agency that placed the child, has the burden of pring that assertion.

regionalstructural collapse team, are immune from diability (4) Any agency that acts in good faith in placeghild with
for acts or omissions related to carrying out responsibilities undeloster treatment foster or family—-operated group home parent
acontract under s. 166.218 (1) $23.72 (1). is immune from civil liability for any act or omission of the
NOTE: The correct cross—refeences ae shown in brackets. Corective legis ~ad€ncy,the foster treatment foster or family—operated group
lation is pending. homeparent or the child unless all of the following occur:
History: 1991 a. 1041995 a. 13201, 1997 a. 272001 a. 162009 a. 4243, NOTE: Sub. (4) (intro.) is amended by2009 Ws. Act 28eff. the date stated

A town that responds to a Level B hazardous waste release in its own capacifii the notice povided by the secetary of children and families and publishedn
the absence of a countyide agreement does not receive immunity from civil liabilitythe Wisconsin Administrative Register under s. 48.62 (9) tcead:
undersub. (2), 199Btats., but other statutory and common law immunities apply (4) Any agency that actsin good faith in placing a child with a foster or

OAG 1-99 family—operated group home paent is immune from civil liability for any act or
o ) . omission of theagency the foster or family—operated goup home paent, or the

895.485 Civil liability exemption; agencies, foster par -  child unless all of the following occur:

ents, treatment foster parents and  family-operated (a) The agency has failed to provide the fosteatment foster

group home parents. (1) In this section: or family-operated group home parent with any information-relat

NOTE: Section 895.48%title) is amended by2009 Ws. Act 28eff. the date i i i iti
statedin the notice provided by the secetary of children and families and pub ing to a medical, phySICal’ mentak; emotional condition of the

lished in the Wisconsin Administrative Register under s. 48.62 (9) toerd: child that it is requiredo diSC|_O_SB under this paragraph. T_he
895.485 Civil liability exemption; agencies, foster parents and departmenof Ch'!dren an.d families Shaﬂromulgate rules speci
family—operated group home parents. fying the kind of information thadn agency shall disclose to a-fos
(a) “Family—operated group home” has the meaning given far, treatment fosteor family—operategrouphome parent which
S.48.627 (1) relatesto a medical, physical, mental, or emotional condition of
(b) “Foster home” has the meaning given id&02 (6) the child. @ tedt ¢ e g .
w » . ; NOTE: Par. (a) is amended by2009 Wis. Act 28 eff. the datestated in the
(C) Treatment foster home” has the meaning glven4|8£12 notice provided by the secetary of children and families and published in the

(17Q)- Wisconsin Administrative Register under s. 48.62 (9) toead:

NOTE: Par. (c) is repealed by2009 Ws. Act 28eff. the date stated in the notice (a) The agency has failed to mvide the foster or family-operated goup home
provided by the secetary of children and families and published in th&Viscon-  parent with any information r elating to a medical, physical, mental, or emo
sin Administrative Register under s. 48.62 (9). tional condition of the child that it is required to disclose under this paragraph.

(2) Exceptas provided in s467.10 (7)and343.15 (2) any The department of children and families shall pomulgate rules specifyinghe
foster, treatment fosteor family—operated group home paren{md of information that an agency shall disclose to a foster or family—operated

. J . o group home paent that relates to a medical, physical, mental, or emotional cen
licensedunder s48.620r48.625is immune from civil liabilityfor  Giion of the child.

anyof the following: (b) Bodily injury to the child or any other person or damage

(@) An act or omission of the fostéreatmentoster or family— 4 the property of the child @ny other person occurs as a direct
operatedgroup home parent while that parent is acting in hieor g 1tof the failure under pafa).

capacityas a fostertreatment foster or family—operated group isiory: 1987 a. 3771989 a. 311993 a. 4461995 a. 2%.9126(19); 2007 a.
homeparent. 20; 2009 a. 28
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NOTE: 1987 Wis. Act 377contains a pefatory note explaining the act. The malice referred to in sub. (2) is express malice, which requires a showing of
Cross-reference: See also ctDCF 37 Wis. adm. code. il will, bad intent, envyspite, hatred, revenge, or other bad motives against the per
Foster parents are not agents of the county for purposes of tort liakisitg B. ~ sondefamed, and not actualalice, which requires statements made with knowledge
v. Dane County198 Ws. 2d 24542 N.W.2d 777(Ct. App. 1995)94-1081 See also  Of falsity or with reckless disregard for the truth. Gibso®vernite Tansportation
Estateof Cooper vMilwaukee Countyl03 F Supp. 2d 124 (2000) Co0.2003 WI App 210267 Wis. 2d 429671 N.W2d 388 02-3158
EmployerLiability for Employment References. Mac KelWds. Law May 2008.
895.486 Civil immunity exemption; reports of  insur - o _ )
ance fraud. (1) In this section, “insurance fraud” means th&95.488 Civil liability exemption; owner or person in _
presentatiorof any statement, document or claim, orphepara lawful possession of the premises. (1) In this section:
tion of a statement, document or claim with the knowledge that the(a) “Construction site” has the meaning given i843.15 (2)
statementdocument or claim will be presentetiat the person ().
knew or should havénown contained materially false, incom  (b) “Owner or person in lawful possession of the premises” has
pleteor misleading information concerning aofythe following:  the meaning given in 943.15 (2) (b)
(a) An application for the issuance of an insurance policy ~ (2) Theowner or person in lawful possession of the premises
(b) A claim for payment, reimbursememt benefits payable andhis or her employees are immune from civil liability for the

underan insurance policy injury or deathof an assessor or a member of thef siéfan
(c) A payment made in accordance with the terms of an-ins@ssessowho enters a construction site without the permission of
ancepolicy. the owner or person in lawful possession of the premises or his or

(d) A premium on an insurance policy her employee to make an assessment on belfidife state or a

(e) The rating of an insurance policy political subdivision.

. ) . (3) The immunity under this section does not apply if the
(2) Any person who, absent malice, files a report with of fufi;, . o death resulted from the reckless, wantorinntional

e e b ainSCONALCI e OAner o perso vl possesson o the
P ty premisesor his or her employee.

acts or omissions in filing the reportfarnishing the information ™ .. =
. - . y: 2009 a. 68
to any of the following or to their agents, employeedasignees:

(a) The ofice of the commissioner of insurance. 895.497 Civil liability exemption: furnishing  safety
(b) A law enforcement fiter. services relating to child safety restraint systems.
(c) The National Association of Insurance Commissioners(1) In this section:

(d) Any governmental agency established to detect and pre (8) “Child passenger safety technician” means a person who
ventinsurance fraud. holdsa valid certification as a child passenger safety technician or

e) Any nonprofit oganization established to detect and prd€chnicianinstructor issued by the National Highwayaffic
ver(lt)insur);nce ?raud.og P Safety Administration or any entity authorizday the National

(f) Any insurer or authorized representative of an insurer Highway Traffic Safety Administration to issue sudertifica

tions.
(3) Any information furnished by an insurigrresponse to a “ ” i ;
reportor information furnished under su®2) is confidential and (b) "Safetyprogram” means any program utilizing the services

. X Lo 2 P of child passenger safety techniciams not conducted for pecu
may be made public only if required in a civil or crimirzition. niary profit that provides assistance, inspections, education,

(4) If acivil action is commenced against a person for-damyqyiceto the public in the fitting, installation, or adjustment of
agesrelated to the filing of a report or the furnishing of informagpj|q safety restraint systems.

tion under sub(2) and the court determines that the person is “ . e .
immunefrom civil liability for his or her acts or omissionsF;n filing ,; (C)h Sgonsormg c?ar\]nlzfaﬂon means any person orgamiza-
the report or furnishing the information, the person filing thgOnt at does any o _t € following: o
reportor furnishing the information shall recover costs under ch. 1. Employs a child passenger safety technician.
814 and, notwithstanding 814.04 (1) reasonable attorney fees. 2. Sponsors, &rs, or oganizes any safety program.

History: 1995 a. 177 3. Owns property on which a safety program is conducted.

L I (2) (@) A child passenger safety technician wihgpects,
225('34887 (1)C I|\r/1|Ithlilsts)lg(t;){ioenx-emptlon’ employment refer installs, fits, or adjusts any child safety restraint system specified
N ) ) . unders.347.48 (4) or who provides education or ottessistance

_ (a) "Employee” has the meaning given in81.01 (3)and also o advice relating to the safe installation, fitting, or adjustment of

includesa former employee. child safety restraint systems, is immune from civil liability for his
(b) “Employer” has the meaning given in191.01 (4) or her actor omissions in rendering in good faith such services.
(c) “Reference” means a statement about an empeyae’  (b) The immunity under paga) does not extend to any of the

performanceor qualificationsfor employment and includes afollowing:

statemengbout an employeejobperformance or qualifications 1 A person who receives compensationgiaviding the ser

for employment provided pursuant to the settlenoért dispute \icesspecified in pa(a), other than reimbursement for expenses.
betweerthe employer and employee or provided pursuant to an 2. Aperson whose acts or omissions in providing the services

agreemenbetween the employer and employee relating to the ter 7.7 X . h -
minationof the employee’ employment. Specifiedin par (a) involve reckless, wanton, or intentional mis

(2) An employer who, on the request of an employee ora prcoonduct.
spectiveemployer of ;he, employee, provides a reference to t at(gci)n ggf(g;’%dpfgfsflj%fe% Fiigrzgg gi]vﬁrg:;/{%ﬁ tsr?évs'(é?\?i ggggro
prospectivesmployer i presumed to be acting in good faith anyi‘ded are within the scope of the persetraining for which the

unlesslack of good faith is shown by clear and convincing eVpersonhas been certified. Any person who asserts that theracts

dencejis immune from all civil liability that may result from pro e d dei d faith has the-b
viding that reference. The presumption of good faith under tRgNiSSionsunder par(a) were not made in good faith has the-bur
subsectiormay be rebutted only upon a showing by clear and ¢ nof proving that assertion by clear and convincing evidence.

vincing evidence that the employer knowingly provided false (3) A sponsoring @anization is immunéom civil liability
informationin thereference, that the employer made the referengéisingfrom any acts or omissions of a child passenger sty

maliciouslyor that the employer made the referenceidtation hicianin providing services specified in suB) (a)or arising in
of 5.111.322 connectionwith a safety program the sponsoring ganization

History: 1995 a. 4411997 a. 35 receivesno compensatiofor the services provided by the child
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passengesafety technician or for participating in the safety responseto a state of emgency declared under 823.100r

gram. 323.11is immune from civil liability for the death of or injury to

History: 2005 a. 3222007 a. 97 anindividual caused by the qualified emgency household pred
o ) ) ) uctdonated or sold by the person.

895.506 Civil liability exemption; weight gain and obe - (3) Any charitable aganization orfood distribution service

sity claims. (1) Any person who manufactures, markets, packgnich distributes free of chge qualified food to any person is
distributes advertises, or sells food, as define@InUSC 321X(f),  immunefrom civil liability for the death of or injuryo an individ
is immune from civil liability for a persos’weight gain or obesity yal caused by the qualified food distributed by the charitalgje-or
causedy the consumption of the food, or for a health conditiofizationor food distribution service.
related to weight gain or obesity (3m) Any charitable oganization that distributes free of
(2) Subsectior(1) does not apply to any of the following:  chargequalified emegency household products receivaader
(a) A claim that a defendant under s(i.knowingly violated sub.(2m)is immune from civil liability for the death of or injury
afederal or state law concerning the manufactunnggketing, to an individual caused by the qualified egemcy household
distribution,advertisement, labeling, or sale of foed, and the productdistributed by the charitableganization.
violation was the proximateause of the weight gain, obesity (4) This section does not apply the death or injury was
relatedhealth condition. causedby willful or wanton acts or omissions.
(b) A claim for breach of contract or express warranigain  HEIo. 1981 2Aa 988 8, 18 3 O O 1 g, 287 - 312171989
nectionwith the purchase of the food.

(c) A claim regarding the sale of food that is adulterated undgg5.512 Civil liability exemption; access to toilet facil -
21USC 342 ity. If an employee of a retail establishment permits a person to
(3) In addition to the costs allowed undeB$4.04 a defend usethe establishmersttoilet facility under the requirements of s.
ant that prevails on a motion underg892.08filed in an action 146.29 the employee and the establishment are immune from

undersub.(2) may recover reasonable attorney fees and the cositdl liability for the death of omjury to the person, or an individ
of the investigation and litigation. ual other than an employee who accompanies the person, that is
History: 2005 a. 3252007 a. 97 causedby or during the use of the facilitynless the death or
injury was caused by a willful or wanton act or omission of the
895.51 Civil liability exemption: food or ~ emergency  employee.
household products; donation, sale, or distribution. History: 2009 a. 198
(1) In this section: S ) )
(b) “Charitable oganization” means anganization the con 895515 Civil liability exemption; ~equipment or
tributionsto which aredeductible by corporations in computingt€chnology donation. (1) In this section:
netincome under $/1.26 (2) (a) “Commercial equipment or technology” means goods or
(c) “Food distribution service” means a program of a privat§!atedprocedures used bpught for use primarily in a business,
nonprofit organization that provides foogroducts directly to ncludingfarming and a profession. - o
individuals with low incomes or that collecfsod products for ~ (b) “Institution of higher educationineans an institution

and distributes food products to persons who provide the foddthin the University of Visconsin System, a technical college or
productsdirectly to individuals with low incomes. a private, nonprofit institution of higher education located in this

(d) “Food products” has the meaning specified 8301 (6) State. . )

(dm) “Governmental unit’ meartsie United States; the state; (2) Any person engaged in the sale use of commercial
any county city, village, or town; any political subdivision, €duiPmenbr technologyfor profit or not for profit, who donates
departmentdivision, board, or agenayf the United States, the &Y commercial equipmerdr technology to a public or private
state,or any countycity, village, ortown: or any federally receg elementaryor secondary school, a tribal school, as defined in s.

nized American Indian tribe or barid this state or an agency of 115-001(15m) or an institution of higheeducation or who
thetribe or band. acceptgeimbursement ian amount not to exceed overhead and

transportatiorcosts forany commercial equipment or technology
rovided to a public or private elementary or secondary school, to
Sribal school, or to an institution of higher education is immune
rom civil liability for the death of or injury to an individual caused
by the commercial equipment or technology

(3) This section does not apply the death or injury was
causedby a willful or wanton act or omission of the person who
donatedor accepted reimbursement for the commercial equip
Mentor technology
o(@m) This section does not apply to the manufacturer of the

onatedcommercial equipment or technology
History: 1995 a. 12; 1997 a. 2372005 a. 1552009 a. 302

(dr) “Qualified emegency household products” include
flashlights,generators, blankets, personal care products, hou
hold cleaning products, and ergency supplies that meet theg
standarddor safety and quality established by federattate law
regulation,or rule, that are not defective, and that havebeen
recalled by the consumer products safety commission.

(e) “Qualified food” means food products that meetsten
dards of quality established by state law or rule or federal law
regulationsjncluding food products that are not readitarket
abledue to appearance, age, freshness, grade, size, surplusag
other condition, except that “qualified food” does riatlude
cannedood products that are leaking, swollen, dere@ seam

or not airtight. _ S 895.517 Civil liability exemption: solid waste donation

(2) Any person engag.ed in the processing, distribution, or s@lesale. (1) In this section:
of food products, for profit or not for profit, who donatesells, (a) “Charitable oganization” hashe meaning given in s.
ata price not to exceed overhead arashsportation costs, quali ggg 51(1) (b).
fied food to a charitable ganization, food distribution service, or | . AT . . .
governmentalnit is immunerom civil liability for the death of (b) B Mun.n.:lpallty "has the meaning given |.n:§9.01 (23)
or injury to an individual caused by the qualified food donated or gg)) gualn‘led TSIOd _ha; thehmean'ng given 'r8.9§’71 (()11) ((:))
sold by the person. “Responsiblaunit” has the meaning given in . )

(2m) Any person engaged in the manufacturing, distribution, (€) “Solid waste” has the meaning given ir289.01 (33)
or sale of qualified emgency household products, for profit or  (2) Any person who donates or seli$,a price not exceeding
notfor profit, who do_nates or sells, at a price not to exceed ovplverheachnd transportation costs, solid waste, or a matyad|
head and transportation costs, qualified emgency household is separated from mixed soil waste, to a materials reuse program
productsto a charitable ganization or governmental unit inthat is operated by a charitableganization, municipality or
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responsiblaunit is immune froneivil liability for the death of or arecreational activity on the owrismproperty or foany death or
injury to an individual or the damage to property causethby injury resulting from an attack by a wild animal.

solid waste or material donated or sold by the person. (3) LIABILITY; STATE PROPERTY. Subsectiorf2) does not limit
(3) This section does not apply the death or injury was theliability of an oficer, employee or agent of this state or of any
causedy willful or wanton acts or omissions. of its agencies for either of the following:
(4) This section does not apply to teale or donation of quali (a) A death or injury that occurs on property of which this state
fied food. or any of its agencies is the owner at any event for which the owner
History: 1997 a. 602005 a. 155 chargesan admission fee for spectators.

(b) A death or injury caused by a malicious act oabyali-
' lim bl . : ciousfailure to warn againgtn unsafe condition of which arfief
owners’ liability . (1) DeriNniTIONS. In this section: ; .
@ “Goverr?r/nergtazl body” means anv of the followina: cer, employee or agent knewhich occurs on property desig
Yy y g: natedby the department of natural resources uisd28.1150r
1. The federal government. designatedy another state agency for a recreational activity

2. This state. (4) LIABILITY; PROPERTY OF GOVERNMENTAL BODIES OTHER

3. A county ormunicipal governing bodyagency board, THAN THIs STATE. Subsectior{2) does not limit the liability of a
commissioncommittee, council, department, distiictany other governmentabody otheithan this state or any of its agencies or
public body corporate angolitic created by constitution, statute,of an oficer, employee or agent of such a governmental body for

895.52 Recreational activities; limitation of property

ordinanceyule or order eitherof the following:
4. A governmental or quasi—governmental corporation. (a) A death or injury thadccurs on property of which a govern
5. A formally constituted subunit or an agency of subc2.,, Mentalbody is the owner at any event for whible owner chges
3. or4. anadmission fee for spectators.
(b) “Injury” means an injury to a person or to property (b) A death or injury caused by a malicious act oabyali-

(c) “Nonprofit olganization” means anganization or associ ciousfailure to warn againgin unsafe condition of which arfief
ation not oganized or conducted for pecuniary profit. cer, employee or agent of (?bgO\r/]ernmental b°d3|’ bkn;m:fh
(d) “Owner” means either of the following: ?ggﬁgi%?agﬁ/ﬁ)ﬂeétswes'gnate y the governmental body for rec
1. A person, including a governmental body or nonprofit 5) L o Sub
organizationthat owns, leases or occupies property (5) LIABILITY; PROPERTYOF NONPROFITORGANIZATIONS. SU
i L section(2) does not limit the liability of a nonprofit ganization
2. A governmental body aronprofit oganization that has & o any of its oficers, employees or agents for a deathnary
recreationagreement with another owner causedby a malicious act or a malicious failure to warn against an
(e) “Private propertyowner” means any owner other than nsafecondition of which an diter, employee or agent of the
governmentabody or nonprofit aganization. nonprofit organization knewwhich occurs on property ofhich
(f) “Property” means real property and buildings, structurelse nonprofit oganization is the owner
andimprovements thereon, and the waters of the state, as definegs) |jagiLiTy; prIVATE PROPERTY. Subsectiorf2) does not limit
unders.281.01 (18) the liability of a private property owner or of an employee or agent
(g) “Recreational activity” means any outdoor activity underof a private property ownewhose property is used for a recre
takenfor the purpose of exercise, relaxation or pleasooijding ationalactivity if any of the following conditions exist:
practiceor instructionin any such activity “Recreational activ (a) The private property owner collects monggods or ser
ity” includeshunting, fishing, trapping, camping, picnicking,vicesin payment for the use of the owrsepropertyfor the recre
exploring caves, naturstudy bicycling, horseback riding, bird— ationalactivity during which the death or injury occurs, and the
watching,motorcycling,operating an all-terrain vehicle, balleon aggregatevalue of all payments received by the owioerthe use
ing, hang gliding,hiking, tobogganing, sledding, sleigh ridingof the ownets property for recreational activities during the year
snowmobiling,skiing, skating, watesports, sight-seeing, rock—in which thedeath or injury occurs exceeds $2,000. The following
climbing, cutting orremoving wood, climbing observation tew do not constitute payment to a privaperty owner for the use
ers, animal training, harvesting the products of nature, sp@t his or her property for a recreational activity:
shootingand any other outdoor sport, game or educationatactiv. 1 A gift of wild animals orany other product resulting from
ity. “Recreationabctivity” does not include any ganized team iha recreational activity

sportactivity sponsored by the owner of the property on which the 2. An indirect nonpecuniary benefit to the private property

act|V|ty“t akes p"?‘ce- R . .__..owneror to theproperty that results from the recreational activity
(h) “Recreational agreement” means a written authorization 3. A donai f d . de for th
grantedby an ownetto a governmental body or nonprofigar - A donation of MONEYJOOdsS OServices maae for the man

nization permitting public access to all or a specified part of tfi€meneand conservation of the resources on the praperty
owner'sproperty for any recreational activity 4. A payment of not more than $5 per person per day fer per

() “Residential property” means a building or structur81iSSionto gather any product of nature on an ovsmeroperty
designedor and used as a private dwelling accommodation or pri 5. A payment received from a governmental body
vate living quarters, and the land surrounditie building or 6. A payment received from a nonprofitganization for a
structurewithin a 300—foot radius. recreationabgreement.

(2) No puTY; IMMUNITY FROM LIABILITY. (&) Except as pro (b) The death or injury is caused by the malicious failure of the
vided in subs.(3) to (6), no owner and no Biter, employee or private property owner or an employee or agent of the private
agentof an owner owes to any person who enters the dsvnepropertyowner to warn against an unsafe condition on the-prop
propertyto engage in a recreational activity: _ ~erty, of which the private property owner knew

1. A duty to keep the property safe for recreational activities. () The death or injury is caused bynalicious act of the pri
2. A duty toinspectthe propertyexcept as provided under svateproperty owner or of an employee or agent of a pripaip

23.115(2). erty owner
3. Aduty to give warning of an unsafe condition, use oractiv (d) The death or injury occurs on property owned by a private
ity on the property propertyowner to a social guest who has been expressly and indi

(b) Except as provided in sul§8) to(6), no owner and nofif  vidually invited by the private property owner for the specific
cer,employee or agent of an owner is liable for the death of, aogcasionduring which the death or injury occurs, if the death
injury to, or any death or injury caused, layperson engaging in injury occurs on any of the following:
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1. Platted land. Recreationaimmunity does not attach tdandowner when an act of the landewn
. . er’s officer, employee, or agent that is unrelated to the maintenance or condition of
2. Residential property theland causes injury to a recreational land.ug@sky v International Association

3. Property within 300 feedf a building or structure on land ©f Lions Clubs210 Wis. 2d 463565 N.W2d 260(Ct. App. 1997)96-2532 _

. e . . A portable ice shanty located on a frozen lake does not qualify as recreational
thatis classified as commercial or manufacturimgler s70.32  «prgperty.” and its presence on the lake is ifisignt to establish its owner as an
(2) (a) 2.0r3. “occupant”of the lake entitled to recreational immunioane vHelenville Mutual

he d h .. . ined b | . Ir}surancdlo.216 Wis. 2d 345575 N.W2d 734(Ct. App. 1998)97-1420
(e) The deat orinjury is sustained by an employee O_f a Privat§yalking for exercise through a padn the way to do errands was a recreational
propertyowner acting within the scope of his or her duties. ?gg\g;yQYL%%kaBV City of Stevens Poin220 Ws. 2d 1 582 N.W2d 64(Ct. App.
_ (7) NoDUTY ORLIABILITY CREATED. Except as expressfyo- To find immunity under this section, the court must examine not only the glaintif
vided in this section, nothing in this section orl81.11northe reasonfor being on the propertput also the activity taking place on i@perty

commonlaw attractive nuisance doctrine creates any dutcacf While aspectatds presence at a school football game is recreational, the exception

il from landowner immunity for injuries incurred in recreational activities for sponsors
or ground of “ab'"ty toward any person whees anothés prop of organized sports extends to spectators, not just participants. M&aool Dis

erty for a recreational activity trict of Colby 226 Ws. 2d 704595 N.W2d 339(1999),98-0482
History: 1983 a. 4181985 a. 291989 a. 311995a. 27 223 227, 1997 a. 242 An attendeg at a fair who was injured vyhile attempting to capture a runaway steer
NOTE: 1983 Wis. Act 418contains a statement of legislative intent in section wasengaged in recreational activityhere is no “Good Samaritan” exception to the

1 recreational immunity provided by this section. Schul@nnnell Mutual Reinsur

A municipality is immune from liabilityor a defective highway or public sidewalk @1C€.C0.229 Ws. 2d 513600 N.W2d 243(Ct. App. 1999)98-3466 )
only when the municipality has turned the highway or sidewalk avéeast in part, . !mmunity for nonprofit oganizations is not limited to those that act in the public
to recreational activities and when damages result from recreational adByitie interestandgratuitously open their land to the general public. Itis not a violation of

v. Village of Sauk City146 Ws. 2d 247430 N.W2d 611 (Ct. App. 1988). equalprotection to treat “non—charitable” nonprofiganizations dferently than
“Recreationahctivity” does not apply to random wanderings of a young child th%\sli\i,tﬁsp_ rggelrgls%vi/ge,\rlswgg tgég ggfgg[;df'“’f LaCrosse, Inc. 2000 W1 App 107,

arenot similar to activities listeth sub. (1) (g). Shannon $hannonl50 Ws. 2d Althoughindividual condominium unit owners hefitle to an undivided interest

434, 442 N.W2d 25(1989). in common areas, a condominium association was an occupant and therefore an

Thestates role as trusteef public waters is equivalent to ownership, giving risepwnerunder sub. (1) (d). Bethke hauderdalef LaCrosse, Inc. 2000 WI App 107,
to recreational immunity Sauer vReliance Insurance Compaf$2 Ws. 2d234  >35wjs. 2d 103612 N.W2d 332 99-1897

448 N-WZd 256(_(1 App. 1989)- . Theowner of property subject to an easement iamer” under sub. (1) (d). The
Indirect pecuniary benefits constitute “paymentider sub. (6) (a). Douglas v plaintiff's walking across the easement to gain access to a boat was recreational as

Dewey,154 Ws. 2d 451453 N.W2d 500(Ct. App. 1990). thewalk was inextricably connected to recreational activitye plaintif user of the
“Injury” under sub. (1) (b) includes death. Moublerthern States Power Ct67  easementwho was granted the right to use it by a 3rd—person holder of the easement,

Wis. 2d 177 458 N.W2d 836(Ct. App. 1990). wasnot asocial guest of the land owner under sub. (6) (d) expressly and individually

By providing a lifeguard a landowner does not assume a duty to provide lifeguliféited to use the propertyThe fact that the easement owgeanted the right of use

services in a non-negligent mann&rvin v City of Kenoshal59 Ws. 2d 464464 ~ aspart of the sale of the boat did not render the landowner exempt from immunity
N.W.2d 654 (1991). undersub. (6) (a). Urban Grasser2001 W1 63243 Wis. 2d 673627 N.W2d 511,

i malining e? P -0933
For purposes of sub. (4) (b), conduct is “malicious” when it is the result of hatre%?, " N . “ N . .
ill will, or revenge, or is undertaken when insult or injury is intended. Er@ity An “owner” under sub. (1) (d) 1. includes an "occupant.” A child who is an-occu
pantis capable of extending an invitation that triggers the social guest exception.
of Kenoshal59 Wis. 2d 464464 N.W2d 654(1991). s . 7
Immunity is not limited to injuries caused by defects in propissif, but applies undersub. (6) (d). A guestcontinuous act that begins on an owmproperty but
to all infuri tained duri Johnsofiw of Darlinaton 160 Ws. 2d 41 propelstheguest a few feet from the property where an injury occurs compelled the
&2“%2352%%58'""; ulrggluse. ohnso@ity of Darlington, S- 8 conclusionthat sub(6) (d) must be construed to allow for the extension of the sacial
WV 33(Ct. App. 1991). ) ) B gueststatus to the injuries defed. Waters v Pertzborn, 200WI 62, 243 Wis. 2d
A young childs inability to intend to engage in recreational activity does not rendgp3 627 N.W2d 497 99-1702
landownerimmunity inapplicable when the activity is recreational in nature. Nelson Thjs section is liberally construed in favor of property owners when the activity in
v. Schreinerl61 Wis. 2d 798469 N.W2d 214(Ct. App. 1991). questionis not specificallylisted but is substantially similar to listed activities or
llegal gambling conducted by a club occupying city park land placed the chub outhenthe activity is undertaken in circumstances substantially similar twirthen
side the protection of the immunity statute. LeElk Rod & Gun Club Incl64 Ws.  stances of a recreational activitylinnesota Fire & Casualty Insurance @Paper
2d 103 473 N.W2d 581(Ct. App. 1991). Recyclingof LaCrosse, 2001 WI 6244 Ws. 2d 290627 N.W2d 527 99-0327
A party is not immune as an occupant when evidence unequivocally shows interBecausea childs subjective assessment of recreational activity could include
tional and permanent abandonment of the premises had occurred. MoBogglv everyform of child’s play an objective, reasonable adult standard must be applied

Ins. Co.164 Ws. 2d 516476 N.W2d 287(Ct. App. 1991). to determine whether a chifdplay is recreational. Crawling through stacks of baled
Walking to or from a non-immunactivity does not change a landowisestatus. Paperat an industrial site while lighting matches and starting fires was not recre
Hupf v. City of Appleton,165 Ws. 2d 215477 N.W2d 69(Ct. App. 1991). ationalactivity. Minnesota Fire & Casualty Insurance CoPaper Recycling of

; i p f 001 WI 64244 Wis. 2d 290627 N.W2d 527 99-0327
Sub.(2) (b) does not require a person injured by a wild animal to be engaged fn rosse2 oy f - .
recreational activity for immunity to attach to the property owrecaptive deeis aﬁ'e nature of property can be a significant factor in determining whettwstan

; f ; : ity is recreational, although it is not dispositive. Thapamercial site is used only
?3@?13@2}?" Hudson.\Janesville Conservation Cluth8 Ws. 2d 436484 N.W2d for a business purpose thatot open to the public, as indicated by a fence to keep

- ) ’ peopleaway agues against childrens’ mischievous conduct on the premises being
A municipal pier was the type of property intendedéocovered by the reere g pstantialiysimilar to a recreational activigMinnesota Fire & Casualty Insurance
ationalimmunity statute. Crowbridge Village of Egg Harbod 79 Wss. 2d 565508 'y, Paper Recycling of LaCrosse, 2001 W1 B44 Ws. 2d 290627 N.W2d 527
A church that paid a fee to reserve park space, including a ball diamond, for a picnig deer stand is a “structure” under sub. (1) (f). A structure or improvemeert
wherea “pickup” softball was played was not a sponsor of gartized team sport notbe owned by the ownef the underlying land to constitute “property” under sub.
activity under sub. (1) (g). ¥ha v Atlantic Mutual Ins. Col179 Wss. 2d 774508 (1) (f). Peterson MMidwest Security Insurance Co. 2001 WI 1348 Ws. 2d 567
N.W.2d 67(Ct. App. 1993). 636 N.W.2d 727 99-2987
Whether a person intended to engage in recreational activity dispatsitivein A suit by an elementary school student injured while playing during a mandatory
determiningwhethermrecreational activity is engaged in. The nature and purpose séhoolrecess was not barred by this sectiecause the student did not enter the
the activity must be given primary consideration. Linvilleity of Janesville184  school property to engage in a recreational actibity for education purposes in
Wis. 2d 705516 N.W2d 427(1994). orderto comply with the state’compulsory attendance and truancy laws. Aumnan
Recreationaimmunity does not extend to activities of taedowner acting inde  SchoolDistrict of Stanley-Boyd, 2001 W1 12248 Ws. 2d 548635 N.W2d 762
pendently of its functions as ownémmunity did not apply to city paramedics pro 00-2356 . )
viding service to an accident victim at a city park. Linvill€ity of Janesville184 ~  Sponsorshimnder sub. (1) (g) contemplates a relationship betfeeperson or
Wis. 2d 705516 N.W2d 427(1994). organizationpaying for or planning the project activity and the intended benefi
Limited liability for nonprofit oganizations is not unconstitutional on equalCiary and envisions a relationship between the sponsor and the activity resulting in
protectiongrounds. Szarzynski vYMCA, Camp Minikani, 184 Wis. 2d 875517  financialbenefits to the sponsofhat a city sponsored one socassociation did not
N.W.2d 135(1994). meanit was a sponsor of all ganized soccer team activities on city fields. Miller

Visiting a neighbor to say hello is not a recreational activity under this secti%n\\//vvazlésfgu‘l%gﬁirﬁv‘glzters Insurance Co. 2003 W1 App Zi) Ws. 2d 581 659

Sievertv. Amen_cap Famllw_lut._ Ins. C0190 Ws. .2d 413528 N.w2d 413(19_95)' As long as one of the purposes for engaging in the activity is recreation the statute
Thata local firefighters picnic generated profits that were usedpark mainte  auachesind bars a claim. Kautz@zaukee County Agricultural SocieB004 Wi
nanceand improvements and the purchase of fire equipment did not result in the eV 202,276 Wis. 2d 833689 N.W2d 771 03-3281
beinga commercial, rather than recreational, activity utidisrsection. Fischer v Thatplaintiff's claim was she was injured when she became infected with E Coli
DoylestownFire Departmentl99 Ws. 2d 83 549 N.W2d 575(Ct. App. 1995), 54 result of climbing on farm equipment and not as a result of an activity on land
95-0796 . . . . orimprovements to land was irrelevant. Whether or not the equipment was property
_ Landneed not be open for recreational use for immunity to apply under this s@gthin the meaning of this section, the injuring mechanism was not the farm equip
tion. The focus is on the activity of the person who enters on and uses the land. Imiight, but rather the bacteria from animal waste tracked onto the equipment from the
nity applies without regard to the owrepermission. &doljak v Mosinee Paper defendant real property and was directiglated to the condition or maintenance of
Corp.200 Ws. 2d 624547 N.W2d 602(1996),94-2549 the defendant real property Kautz v Ozaukee County Agricultural SocigB004
An activity essentially recreational in nature will not be divided into componehi¥l App 202,276 Ws. 2d 833689 N.W2d 771 03-3281
parts,at one moment recreational and at another not, in applying this sectiatol-V An owner under sub. (1) (d) 1. includes a person who has the actual use of-the prop
jak v. Mosinee Paper Cor@00 Ws. 2d 624547 N.W2d 602(1996),94-2549 erty without legal title, dominion, or tenancy and encompaseesidenf land who
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is more transient than eitheilessee or an owneAn owner under sub. (1) (d) 2. is 1. Act within the limits of his or her ability

a governmental body or nonprofit ganization that has a written authorization . . L .

grantedby an owner permitting public access to the ovengroperty for any recre 2. Heed all warnings regarding participation in the recre
ationalactivity. It would be unreasonableatiow a snowmobile association immu gtional activity.

nity if it were granted an easement direchiyt disallowing it if the easement went . . . .

first to a government entityvhich then arranged with the association to manage, 3. Maintain control of his or her person and the equipment,

maintain, and construct the trails necessary for recreational access. .lRtice  devices or animals the person is using while participating in the

CountySnowmobile Tails Association, Inc. 2005 WI App 8280 Ws. 2d 765695 . i
N.W.2d 889 04-1859 recreationahctivity.

Walking may or may not be a recreational activity undeistatute, depending on 4. Refrain fromacting in any manner that may cause Orcon

the circumstances. Mere presence on property suitable for recreational activity w A ;
a plaintiff is injured does not, ipso facto, make this section applicable. Although tﬂiﬁme to the death or injury to himself or herself or to other

injured persors subjective assessment of the activity is pertinent, it is not controlingOnNswhile participating in the recreational activity

A court must consider the nature of the propéhty nature of the own'aractivity P : I ; : ;
andthe reason thimjured person is on the propert& court should consider the total (b) A violation of this subsection constitutes neg“gence' The

ity of circumstances surrounding the activingluding the intrinsic natur@urpose, comparativenegligence provisions of 895.045apply to negh
andconsequences of the activitRintelman vBoys & Girls Clubof Greater Mt genceunder this subsection.
waukee nc. 2005 WI App 246288 Ws. 2d 394707 N.W2d 897 04-2669

Thelegislature did not enact this section to dealowners from engaging in neg (4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. (&) A paf

ligent behavioy but to induce property owners to open their land for recreational ugfzipant in a recreational activity that includes physicahtact
Recreationalisers are to bear the risk of the recreational actitAstd v Ackerville : : . : :
SnowClub, 2007 WI App 43300 Wis. 2d 498730 N.W2d 428 06-0914 between persons in a sport involving amateur teams, including

This section doesot distinguish between active and passive negligence. Clait8amsin recreational, municipal, high school and college leagues,

for passive negligence, such anawmobile cluts alleged failure to retrieve groem may be liable for an injury inflicted on another participant during
ing equipment from a trail, were no more viable than claims for active negligence

such as an alleged decision to leave the disabled equipment partially on the trAnd as part of that spant a tort action only if the participant who

ablind curve. All of the acts alleged were related to the condition or maintenancesfusedhe injury acted recklessly or with intent to cause injury

ile trail. Held. i , Ws. 2 - i i
theas’;ggvﬂ?v?}'z%‘gg Jaeld sckerville Snow Club, 2007 W1 App 4300 Ws. 2d (b) Unless the professional league establishes a clear policy

Sub.(1) (c) does nodefine nonprofit by referencing the chapter under which cowith a diferent standard, a participant in an athletic activity that

porations were incorporated, either ch. 180 or 181, sdatir is not dispositive of ; i i i i
the question. It would be an absurd result to read this sectimakisg a for—profit mdUdeSphySICalcomaCt between persons in a sport InVONIng

organizatiorout ofan oganization that throughout its existence has been govern_51!’_01‘9S_Sio_nateamS ina profess_iqnal |eagl_Je mayliakle for an
by articles of incorporfe_lttion (tjhﬁt degine itasa nolnprofit, h?r? It;?Sen doclurtnented by sjery inflicted on another participant during and as part of that
agenciesas a nonprofit, and has been in compliance wi regulations as a i i ; i e
profit. De La Tinidad v Capitol Indemnity Corporatioi2009 WI 8315 Ws. 2d 324 ngﬁomn a tort action 9”'3( if the paruapant_wh:aused the Injury
759N.W.2d 586 07-0045 actedrecklessly or with intent to cause injury

Wisconsin’s Recreational Use Statuteowards Sharpening the Picture at the (5) EFFECT ON RELATED PROVISION Nothing in this section
Edges. 1991 WLR 491. ~- L o IR

MinnesotaFire & Casualty Insurance Ca.Raper Recycling of LaCrosse: Why aﬁeCISt_he Ilmltathn of propertylowners "ab”'ty under&g5.52
PropertyOwners Should Fear the Mischief of BaytsPlay and Wconsin Supreme H'St°’¥- 1987 a. 3771995 a. 223447, 1997 a. 2422005 a. 155
CourtJustices at Wk. Salva. 2002 WLR 999. NOTE: 1987 Wis. Act 377contains a pefatory note explaining the act.

Wisconsins Recreational Use Statute. Pendletoris. Waw May 1993. This section codifies commdaw. It does not impose a greater duty of care on indi
viduals than exists at common lawRockweit v Senecal197 Ws. 2d 409 541
L . . L N.W.2d 742 (1995),93-1130
895.525 Participation in recreational  activities; Sub.(3) does not mean that all who ski are negligent under all circumstances. Sub.
restrictions on civil liability , assumption of risk. (1) LEG-  (3) and (4) when read together impose an obligation of ordinary care on a skier to
ISLATIVE PURPOSE. The Iegislature intends by this section to estapvoidforeseeable harms, including adherence to the conditions enumerated in sub.
lish the responsibilities of participants in recreational activities )és‘)‘gii‘;:glia“ad“"““ta'“' Inc.223 Ws. 2d 39588 N.W2d 321(Ct. App.
orderto decrease uncertainty regarding the legal responsibility cheerleaderare immune from negligence actions because they participate in a
deathsor injuries that result fronparticipation in recreational recreationahctivity that includes physical contact between persons in a sport-involv
W\ iti i ‘1akality iINg amateur teams. Cheerleading is a specause a sport is an activity involving
aqt|V|t|es and thereby to help assure .the Contl.n.u.ed avallainllty physicalexertion and skill that is governed by a set of rules or customs. Cheerleaders
t_h'S state of enterprises thafafrecreational activities to the pub areon amateur teams because a teanyisap oganized to work together and cheer
lic. leadersare a group dedicated to leading fan participation and talkdrign competi

; ; u ; T tions. Cheerleading involvessignificant amount of contact among the participants
(2) DeriNiTiON. In this section, “recreational activity MeaNnShatat times can produce a forceful interaction between the cheerleaders when one

any activity undertaken for the purpose of exercise, relaxation gison is tossed high into the air and then caught by those same tosséis.v.Nof
pleasure,including practice or instruction in any such activityBakke, 2009 W1 10315 Ws. 2d 350760 N.W2d 156 06-1886
“Recreationakctivity” includes hunting, fishing, trapping, camp Go Team! Wisconsins Latest Recreational Immunity controver§jondon. Wé.
. . o N k Law. June 2009.
ing, bowling, billiards, picnicking, exploring caves, nature study
dancing,bicycling, horseback riding, horseshoe-pitching, birdg
watching,motorcycling,operating an all-terrain vehicle, balleon
ing, curling, throwingdarts, hang gliding, hiking, t0b0gganing.g, ' shooting range” means an area designed and operated for
sledding,sleigh riding, snowmobiling, skiing, skatingarticipa the use and disch f fi
e ) : >0 ’ . ge of firearms.
tion in water sports, weight and fitness training, sight-seeing, . .
rock-climbing,cutting or removing wood, climbingbservation _ (2) A persorwho owns or operates a sport shooting range is
towers,animal training, harvesting the products of nature, spdfmune from civil liability related to noise resulting frone
shootingand any other sport, game or educational activity ~ oPerationof the sport shooting range. _ _
(3) APPRECIATION OF RISK. A participant in a recreational  (3) A persorwho owns or operates a sport shooting range is
activity engaged ion premises owned or leased by a person wh@t Subject to araction for nuisance or to zoning conditions
offers facilities to the general public for participation in recrerelatedto noiseand no court may enjoin or restrain the operation
ational activities accepts the risks inherent in the recreatiorfdl Use of a sport shooting range on the basis of noise.
activity of which the ordinary prudent person is or should be (4) Any sportshooting range that exists on June 18, 2010, may
aware. In a negligence action for recoverydzmages for death, continueto operateas a sport shooting range at that location not
personainjury or property damage, conduct by a participant whaithstandingany zoning ordinance enacted undé&%69 60.61,
accepts the risks under this subsecigorontributory negligence, 60.62 61.350r 62.23 (7) if the sport shooting range is a lawful
to which the comparative negligence provisions 08%5.045 useor a legal nonconforming use under any zoning ordinance
shallapply enactedunder s59.69 60.61, 60.62 61.350r62.23 (7)that is in
(4) RESPONSIBILITIESOF PARTICIPANTS. (a) A participant in a €ffecton June 18, 2010. The operation of the sport shortinge
recreationabctivity engaged in opremises owned or leased bycontinuesto be a lawful use or legal nonconforming use notwith
aperson who dérs facilities to the general public for participatiorstandingany expansion of, or enhancementimprovement to,
in recreational activities is responsible to do all offtilewing:  the sport shooting range.

95.527 Sport shooting range activities; limitations on
liability and restrictions on operation. (1) In thissection,
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(5) Any sportshooting range that exists on June 18, 1998, may (f) “Person” means an individual, owneperator corpora
continueto operateas a sport shooting range at that location nation, limited liability company partnership, association, munici
withstandingall of the following: pality, interstate agencgtate agency or federal agency

(a) Sectionl67.3Q941.20 (1) (d)or948.6050r any rule pre (9) “Removal” means the containment and elimination of oil
mulgatedunder those sections regulating or prohibitingdlse  from water shorelines and beachestloe taking of other actions,
chargeof firearms. including disposal, as may be necessary to minimize or mitigate

(b) Sectior66.0409 (3) (bpr any ordinance or resolution. damageso public health and welfare, including to fish, shellfish,

(c) Any zoning ordinance that is enacted, or resolution thatiddlife :and public or private propertghorelines and beaches.
adopted,under s59.69 60.61, 60.62 61,350r 62.23 (7)thatis . (") “Removal costs” means the costs of removal that are
relatedto noise. incurredafter an oil dischge occurs grif there is a substantial

(6) A city, village town or county may regulate the houréhreatof an oil dischage, the costs to prevent, minimize or miti

betweenl1:00 p.m. and 6:00 a.m. that an outdoor sport shootiﬁ&t‘_e an oil d'SCh_ge' .,
rangemay operate, except that such a regulation may not apply tdi) “State contingency plan” means the plan prepared and pub
alaw enforcement @iter as defined in 465.85 (2) (c)a member lishedunder s292.11 (5).
of the U.S. armed forces or a private security person as defined if2) Notwithstanding any provision ofs. 93.57 299.11
$.440.26 (Im) (hwho meets all of the requirements under £99.13 299.31 299.43 299.45 299.5] 299.53 or 299.55
167.31(4) (a) 4. subchsll andlV of ch. 3Q ch.29,281, 283 289 291, 292 0r323

(7) A person who is shooting in the customary or a generaffy Subchll of ch. 2950r any other provision of this chaptemper
acceptablenanner at a sport shooting range between the hours8tis immune from liability for damages resultifrgm the per
6:00 a.mand 1:00 p.m. is presumed to not be engagingigor ~ SON'SActs or omissions and for the removal costs resulting from
derly conduct merely because of the noise caused by the Shooﬁhgpersors acts or omissions if all of the following conditions are

History: 1997 a. 2422001 a. 302005 a. 1552009 a. 371 met:

This section does not prohibit the application of a zoning ordinance to a sport a) Those acts or omissions were taken while rendering.assist
shootingrange unless the range was a lawful use under the ordinance as of Jun : SO i
1998. Town of Avon v. Edgar Oliver2002 Wi App 97253 Ws. 2d 647644 N.W2d Gihite advice or care related to the threat of an ol digghiato the

260,01-1851 navigablewaters of this state or related to the removal of oil result
ing from an oil dischage into the navigable waters of this state.

895.53 Civil and criminal liability exemption; tests ~ for (b) The assistanceydvice or care was consistent with the

intoxication. (1) In this section: national contingency plan or the state contingency plan or was

(a) “Conservation warden” means a person appointed as a cotherwisedirected by the federal on—-scene coordinator oséiee
servationwarden by the department of natural resources underetaryof natural resources.

23.10(2). (3) Theimmunity under sub(2) does not extend to aper
(b) “Traffic officer” has the meaning specified in310.01 son:
(70). (@) Who is required to act under292.1 (3) because the per

(2) Any person withdrawing blood #@he request of a tfif  sonpossessed or controlled the oil that was initially disgpdwhr
officer, law enforcement diter or conservation warden for theinto the navigable waters of this staie caused the initial dis
purposeof determining the presence or quantity of alcohol; coshargeor initial threat of dischae of the oil into the navigable
trolled substances, controlled substance analogs oc@npina  watersof this state.
tion of alcohol, controlled substances and controlled substance(b) Whose act or omission involves gross negligence or reck
analogss immune from angivil or criminal liability for the act, less,wanton or intentional misconduct.
exceptfor civil liability for negligence in the performance of the (¢) who causes personal injury or wrongful death.

act. . (4) A person under sulf3) (a) is liable for any damages or
(3) Any employer of the person under s(®).or any hospital removalcosts that another person is immune from under(2jib.
whereblood is withdrawrby that person has the same immunity (5) Nothingin this section décts the responsibility of per

from liability under sub(2). . ;
History: 1983 a. 5351983 a, 538,256 Stats. 1983 s. 895.58985 a, 3311095 Sonunder sub(3) (a)to fulfill that persors requirements under

a.448 2005 a. 155 s.292.11
History: 1995 a. 1921997 a. 35252 2003 a. 332009 a. 42

895.54 Liability exemption; notification of  release. A o .
personis immune from any liability regarding any act or omissiof95-555 Civil liability exemption; anhydrous ammo -
regarding the notification of any applicabléia# or person under Nia. (1) LIABILITY EXEMPTION. Except as provided under sub.
5.51.37 (10)304.06 (1)971.17 (4m)pr(6m)or980.11 Thissee (2), any person who owns, maintaing; installs anhydrous
tion does not apply to willful or wanton acts or omissions. ~ ammoniaequipment, as defined in¥01.10 (1) (b)or who uses

History: 1991 a. 2691993 a. 479 anhydrousammonia for any legal purpose is immune from any

civil liability for acts or omissions relating to the anhydrous
895.55 Liability exemption; oil discharge control. ~ammoniaequipment or to anhydrous ammonia that calaseage
(1) In this section: or injury to an individual, if that damage or injury occurs during

(a) “Damages” means those damages specifie8BituSC the individuals violation of s.‘L_Ol.lO_(S) (c)(d), (e), o_r(_f)._ -
2702(b) (2) and includes the cost of assessing those damages. (2) EXCEPTION. A person is not immune from civil liability
(b) “Dischage” means, but is not limited to, spilling, leakingUndersub.(1) if the damage or injury is caused by the person
pumping,pouring, emitting, emptying or dumping. recklessor wanton acts or omissions or by acts or omissions
W . . ) intendedby the person to cause damage or injury
(c) “Federal on-sceneoordinator” means the federafiofal History: 2001 a. 32005 a. 14155
designated byhe federal environmental protection agency or the ’ ' o
U.S. coast guard to coordinate and direct responses under gbg 56 Liability exemption; handling of petroleum-

nationalcontingency plan. contaminated soil under contract with the department
(d) “National contingency plan” means the plan prepared aoé transportation. (1) In this section:
publishedunder33 USC 132X(d). (a) “Person” means an individual, owneperator corpora

(e) “Oil” means petroleum, hydrocarbon, vegetable or minerabn, limited liability company partnership, association, munici
oil of any kind or in any form and includes oil mixed with wastgsality, interstate agencsgtate agencys defined in 4..12 (1) (b)
otherthan dredged spoil. or federal agency
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(b) “Petroleum-contaminated soil” means smhtaminated or 169.19 subject to certification under$0.21, or designated as
with material derived from petroleum, natural gas or asphalwildlife refuge under s29.621 (1)or employee of the depart
deposits,including gasoline, diesel and heating fudilguified mentof agriculture, trade and consumer protection if tfieefs
petroleumgases, lubricants, waxes, greases and petrochemicatsemployees acts are in good faith and in an appareadtho

(2) A person is immune from liability arising unde282.11 rizedand reasonable fulfillment of his or her duties.
andfrom any liability for the removal or remedying of petroleum—- (4) (a) In this subsectiorisecurity device” includes any of
contaminatedsoil or for damages resulting from the person'the following:
actionsor omissions relating to petroleum-contaminated soil ifall 1. Any fence enumerated unde6.02

of the following apply: _ 2. A theft alarm signal device, a Iglar alarm or any other
(&) The acts opmissions by the person occurred while-pekecurityalarm system or device.

forming a contract entered into undeBd.06 (2) includingacts 3. Adog
or omissions by any person who has a direct contractual relation ,, )
ship with the prime contractpas defined in s779.01 (2) (d)
undera contract entered into undei84.06 (2)to perform labor
or furnish materials.

(b) In the course of performing a contract described in@gr
petroleum-contaminatesbil was encountered on the property o
which the contracted activity is taking place, and the petroleu
contaminatedsoil cannot be avoided in performing the contracf

(c) The acts or omissions involviq@etroleum—-contaminated .
soil on the property were required by reasonably precise specifig
tionsin the contract entered intmder s84.06 (2) and the acts X : .
or omissions conformed to those specifications, or were othen/vgsrggtqugggr;aar%zgg 1(19%22627'1%;33729215%742 27192 248 1999 a
directedby the department of transportation or bydegartment 45, 2001y;a_ 56 ' ' ' ' '
of natural resources.

(3) Subsectior{2) does not apply to any person to whom an§95.58 Liability exemption; use of special waste under
of the following applies: public works contracts. (1) In this section:

(a) The person brought petroleum—contaminated soil onto the(a) “Department” means the department of natural resources.
propertyor otherwise caused the initial contamination of the-prop (b) “Local governmental unit” means a political subdivision

(b) Subject to patd), an owner or custodian of a confined-ani
mal is immune from civilliability for any damages to a person
who suffers the damages while violating or attempting to violate
$.943.75 (2)or (2m).
(c) An owner or custodian of an animal thatakeased in viola

ion of s.943.75 (2)or (2m) is immune from liability for any dam
gescaused by that released animal.

(d) The immunityprovided to an owner or custodian of a-con
Qed animal under patb) doesnot apply if the injury was caused
y a security device that is intendedligely to cause death or

erty with a hazardous substance, as defined 293.01 (5) of this state, a special purpose district in this state, an agency or
(b) The persors act or omission constitutes gross negligene@rporationof such a political subdivision or special purpdise
or involves reckless, wanton or intentional misconduct. trict, or a combination or subunit of any of the foregoing.

(c) The person fails to warn the department of transportation(c) “Public works project” means any work done under-con
or the department of natural resources about the presencdragtto a state agency or local governmental unit.
petroleum—contaminatedoil encountered at the site, if the (cr) “Solid waste” has the meaning given i289.01 (33)
petroleum-contaminatesbil was reasonably known to the person d) “Special waste” means any type of solid wéstevhich
butnot to the department of transportation or to the department departmenhas granted a waiver or an exemption under s.

naturalresources. 289.43(3), (4), (7), or (8) or that is exempt by rule promulgated
(d) The person is under a previous or separate contract withirlers. 289.05 (4)

stateagencyas defined in £.12 (1) (b) solely to remove arem 2) The department may characterize a special wastait

edy petroleum—contaminated soil or hazardous substances ongpfefor beneficial use in public works projects. The department

property. shallcompile and maintain a list of special wastes that are suitable
(e) The person causes personal injury or wrongful death. for use in specified types of public works projects in a format
History: 1997 a. 237 readily available to the general public and only those special

) ) . wastesmay be required by contracting agendede used in a
895.57 Damages and immunity; unauthorized release public works project. The list may include conditionader
of animals. (1) In this section: which the special waste may be used inghelic works project

(ag) “Animal” means all vertebrate and invertebrate specie, order for subs(3) and(4) to be applicable. The list under this
including mammals, birds, fish and shellfish but excludingubsectioris not a rule under 227.01 (13)

humans. (3) Specialwaste, when used in a public works project, is
(am) “Humane oficer” means an dicer appointed under s. exemptfrom regulation asolid waste under cl289if all of the
173.03 applicableconditions included in the list compiled under gi2).

(b) “Local health dficer” has themeaning given in £50.01 aremet.

. (4) A person is immune from liability for the use ggecial

(c) “Peace dicer” has the meaning given in®39.22 (22)  wasteon a public works project or for damages resulting from the
(2) A person who intentionally releasas animal that is law Person’sactions or omissions relating to the use of the special
fully confined for scientific, farming, companionship or pretecvasteon a public works project if all of the following apply:

tion of personsor property recreation, restocking, research, () The acts opmissions by the person occurred while-per
exhibition, commercial or educational purposes, actiighout forming work under a contract far public works project includ

the consent of the owner or custodian of the animal, is liakiketo ing acts or omissions by any person who has a di@tractual
owneror custodian of the animal fdamages, punitive damages/elationshipwith the prime contractpas defined in §179.01 (2)
attorneyfees and interesin the amount of the damages incurref), under a contract faa public works project to perform labor
atthe rate of 12% per year from the date of the intentional relea@efurnish materials.

Thedamages awarded shall include the costs of restoring the ani(b) The acts or omissions involving the special wastes were

(®)

mal to confinement. requiredor permitted in a contract for a publiorks project and
(3) Subsectiorf2) does not apply to any humandiesr, local theacts or omissions conformedtte provisions of the contract.
healthofficer, peace dicer, employee of the departmentradtu (5) Subsectior4) does not apply to any person to wheither

ral resources while on any land licensed und&69.15169.18  of the following applies:
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() The persors act or omission involved reckless, wanton or b. The plan of meayer or consolidation with a transferor

intentionalmisconduct. relatedto the meger or consolidation with or into another corpo
(b) The persors act or omission resulted in injury or death téation.
anindividual. c. An asbestos claim based on the exercise of control or own
History: 1999 a. 9185 2003 a. 882005 a. 253 ershipof stock or a corporation before the geror consolidation
o ) _ _ with a transferor
895.59 Liability exemption; disclosure  of rule viola - 2. “Successor asbestos—related liability” includiebility
tions. (1) In this section: that, after the time of the mger or consolidatiomwith a transferor
(&) “Agency” has the meaning given in227.01 (1) for which the fair market value of the total gross assets of the suc

(b) “Small business” has the meaning given i82.114 (1) ~ cessorcorporation was determined under si), was paid, dis
but does not include an entitgs defined in $48.685 (1) (bjor ~ chargedpr committed to be paid or disched by or on behalf of
50.065(1) (c) the corporation, successor corporation, or transferor in connection
(2) Each agency shall promulgate a rule that requifes with a settlement, judgment, or disaruinthis state or in another

agencyto disclose in advance the discretion that the agency vitfisdiction. ) )

follow in the enforcement of rules and guideliagginst a small ~ (d) “Successor corporation” means a corporation that has
business. The rule promulgated undehis subsection shall assumedr incurred suqcessasbestos—related liabilities .before
includethe reduction or waiver of penalties for a voluntary disclo@nuaryl, 1972, or that is any of that successor corporattre
sure,by a small businessf actual or potential violations of rulesC€SSors.

or guidelines. The rule promulgated under this subsection may(e) “Total gross assets” includes intangible assets.

include the consideration of the violatsrability to paywhen (f) “Transferor” means a corporation from which a successor
determiningthe amount of any monetary penaligsessment, or asbestos—relatdihbility is or was assumed or incurred.
surcharge.The rule promulgated under tisisbsection shall spec  (2) AppLicaiLITY. (a) The limitations in sul3) apply to any

|fy When the agency W|” n(a”OW discretion in the enforcementsuccessocorporation, except as provided |nr(ab

of a rule or guideline against small businesses and shall include altb) The limitations in suk3) do not apply to any of the follow

of the following situations in which discretion is not allowed: ing:

(a) The agency discovers the violation befike small busi 1. Worker's compensation benefits paid under 1b2 or a
ness discloses the violation. comparablavorkers compensation law of another jurisdiction.
_ (b) The violation i_s disclosed after an agency audit or inspec o Any claim against a successor corporation that doés
tion of the small business has been scheduled. constitutea successor asbestos-related liability

(c) The violation was identified as part of the monitoring or 3 Any obligation unde29 USC 151et seq., or under any eol
samplingrequirements thaire consistent with the requirementgective bagaining agreement.

underan eX|§t|ng. permit. . . . 4. A successor corporation that, after a geeror con
(d) The violation results in a substantial economic advantaggiigationwith a transfergrcontinued in the business of mining

for the small business. asbestosselling or distributing asbestos fibers nsanufacturing,

(e) The small business has repeatedly violated the same mliltributing, removing, or installing asbestos—containipgpd
or guideline. uctsthat were the same or substantially the same as those products

(f) The violation may result in an imminent endangerment that were previously manufactured, distributed, removed, or
the environment, or to public health or safety installedby the transferor

History: 2003 a. 145 (3) MEAsUREOF LIABILITY. (&) Except as provide par (b),

Cross-reference: See also ctDHS 19and sTax 1.15 Wis. adm. code. the cumulative successor asbestos-related liabitifiessucces

. L sor corporation are limited to the fair market value of thil

895.61 Asbestos successor corporation; limitation on grossassets of the transferor determined as of the time of the
liability. (1) DEeFINITIONS. In this section: mergeror consolidation with the successor corporation. Subject

(a) “Asbestos claim” means a claim for damagdesses, to par (b), the successor corporation does have responsibility
indemnification, contribution, or other relief arising out of orfor any successor asbestos-related liabilities in excess of this limi
relatedin any way to asbestos, including all of the following: tation.

1. Aclaim related to the healéfects of exposure to asbestos, (b) If the transferor to the successor corporation had assumed
including a claim related to any of the following: or incurred successor asbestos-related liahiligonnection with

a. Personal injury or death. a prior meger or consolidation with a prior transfertiren the fair

b. Mental or emotional injury marketval_ue of the totgl assets of the prior transf(_eror determlned

. . - as of the time ofhe earlier meyer or consolidation is substituted

¢. Increased risk of disease or other injury for the limitation under pata) for purposes of determining the

d. Costs of medical monitoring or surveillance. limitation on liability of the successor corporation.

2. A claim made by oon behalf of any person exposed t0 (4) ESTABLISHING THE FAIR MARKET VALUE OF TOTAL GROSS
asbestosr by a spouse, parent, child, or other relative of the peisseTs. (a) A successor corporation may establish the fair market
son. value of total gross assets for purposes of the limitations under

3. A claim related to the installation, presence, or removal 8fib.(3) by any reasonable method, including any of the following:
asbestos. 1. By reference to the going concern value of the assets.

(b) “Corporation” means a domestiorporation for profit 2. By reference to the purchagsdce attributable to or paid
organizedunder the laws of this state or a foreign corporation fésr the assets in an arms—-length transaction.
profit organized under laws other than the laws of this state. 3. In the absence of other readilyailable information from

(c) 1. “Successor asbestos—related liability” means any-liabivhich the fair market value can be determined, by reference to the
ity that is related to an asbestos claim and that was assumedatue of the assets recorded on a balance sheet.
incurredby a corporation as a result of or in connection with any (b) To the extenthat total gross assets include liability insur
of the following: ance that was issued to the transferor whose assets are being val

a. A meger or consolidation with a transferor uedunder this subsection, the applicabjlisrms, conditions, and
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limits of the insurance are nofafted bythis section. This sec shallincrease annually at a rate equal to the sum of the following:
tion does not déct the rights and obligations af insurertrans 1. The weekly prime rattor the first week of each calendar
feror, or successor corporation under any insurance contractyearsince the meyeror consolidation, as reported by the federal
relatedagreement, including all of the following: reserveboard in federal reserve statistical release H. 15.

1. A preenactment settlement resolving a coverage-related 2. One percent.
dispute. (b) The rate under pga) may not be compounded.

2. The right of an insurer to seek payment for applicable (c) Theadjustmenbf the fair market value of the total gross
deductiblesyetrospective premiums, or self-insured retentionsassetshall continue as provided par (a) until the date that the
3. The right of an insurer to seek contribution from a succeddjustedair market value of the total gross assets is first exceeded
sor corporation for an uninsured or self-insured period or forby the cumulative amounts of successor asbestos—réilbéic
periodwhen insurance is uncollectible or unavailable. tiespaid or committed to be paid by or on behalf of the successor
corporationor a predecessor of the successor corporation or by or

(c) Subject to par(b), to the extent that total gross asset§y, penaif of a transferor after the time of thegeenor consolida

includeany liability insurance, a settlement of a dispute Corcerfiyn for which the fair markevalue of the total gross assets is
ing the liability insurance coverage entered into byttaesferor §etermined.

or successor corporation with the insurer of the transfefore d) No adiustment of the fair market value of total aross assets
August1, 2009, shall be determinative of the total coverage of tn?a(y z)e appli]ed to any liability insurance that is incISdedhia
liability insurance for inclusion in the calculation of the transfefgfinition of total gross assets under s(#). (b).

or’s total gross assets. (6) LIBERAL CONSTRUCTIONINTENDED. This section shall be

~ (5) ADJUSTMENTOF FAIR MARKET VALUE. (a) Except as pro |iperally construed to ééct its purposes with regard to successor
vided in pars.(b) to (d), the fair market value of the total grossorporations.

assetat the time of the meger or consolidation with the transferor History: 2009 a. 28
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