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Malaise, Gordon

From: Castillo, Cecely

Sent:  Thursday, September 01, 2011 9:17 AM
To: Malaise, Gordon

Subject: Drafting request for Rep. Roys

Can you draft the Healthy Workplace Bill for this session? It was 2009 AB 894. Please
incorporate the changes in AA1, which was offered by Rep. Roys in committee.

Thank you!

Cecely Castillo
Office of Rep. Roys

KELDA ROYS
STATE REPRESENTATIVE
ASSEMBLY DEMOCRATIC CAUCUS CHAIR

81st District * Wisconsin State Assembly
State Capitol * Room 113 North

P.O. Box 8953 * Madison, WI 53708
(608) 266-5340 * Fax (608) 282-3681
Rep.Roys@legis.wi.gov

9/1/2011
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ASSEMBLY AMENDMENT 1,
TO 2009 ASSEMBLY BILL 894

April 6, 2010 - Offered by Representative Rovs.

At the locations indicated, amend the bill as follows:
/{. Page 3, line 1: delete the material beginning with that line and ending with
page 5, line 9.
/‘Z{ Page 8, line 22: delete “and sub. (6) (a) 1.”.
. Page9, line 12: delete the material beginning with that line and ending with
page 10, line 21.

(END)
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AN ACT to amend 102.03 (2), 102.81 (5), 102.82 (1) and 814.04 (intro.); and fo

create 102.80 (1) (dm), 102.81 (4g), 103.08 and 893.997 of the statutes;

relating to: prohibiting abusive work environments and permitting a person

who has been subject to such an environment to bring a civil action.

Analysis by the Legislative Reference Bureau

Current law. Under current law, worker’s compensation is generally the
exclusive remedy of an employee against his or her employer, a coemployee, or the
employer’s worker’s compensation insurer for an injury sustained while performing
services growing out of and incidental to employment.

Civil action for abusive work environment. This bill provides an exception
to that exclusive remedy provision permitting an employee who alleges that he or she
has been injured by being subjected to an abusive work environment or by being
subjected to retaliation or a threat of retaliation for opposing an abusive work
environment or for initiating or in any manner participating in an investigation,
action, or proceeding to enforce the right not to be subjected to an abusive work
environment (collectively “unlawful employment practice”) to bring an action in
circuit court against the employer or employee who allegedly engaged in the
unlawful employment practice for such relief as the court may consider appropriate.
Such an action must be commenced by the employee (aggrieved employee) within one
year after the last act constituting the unlawful employment practice occurred or be
barred.
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Relief. If the circuit court finds that an employer or employee has engaged in
an unlawful employment practice, the court may enjoin the employer or employee
from engaging in that practice and may grant such other relief as the court may
consider appropriate, including reinstatement of the aggrieved employee, removal
of the person who engaged in the abusive conduct giving rise to the unlawful
employment practice from the aggrieved employee’s work area, medical expenses,
back pay, front pay, compensation for emotional distress, punitive damages, and
reasonable costs and attorney fees. If the circuit court orders any payment of money
because of an unlawful employment practice engaged in by an employee, the
employer of the employee is liable for that payment. If an employer is found to have
engaged in an unlawful employment practice that did not result in an adverse
employment action against the aggrieved employee, the employer’s liability for
compensation for emotional distress may not exceed $25,000 and the employer is not
liable for punitive damages.

Affirmative defenses. The bill permits an employer or employee against
whom an aggrieved employee brings an action for an unlawful employment practice
to plead affirmative defenses as follows:

1. If the alleged unlawful employment practice did not result in an adverse
employment action against the aggrieved employee, the employer may plead as an
affirmative defense that: a) the employer exercised reasonable care to prevent and
promptly correct the abusive conduct that was the basis for the aggrieved employee’s
cause of action; and b) the aggrieved employee unreasonably failed to take advantage
of appropriate opportunities provided by the employer to prevent or correct that
abusive conduct.

2. If the alleged unlawful employment practice resulted in an adverse
employment action against the aggrieved employee, the employer may plead as an
affirmative defense that the aggrieved employee’s complaint is based on: a) an
adverse employment action that was reasonably taken for poor performance,
misconduct, or economic necessity; b) an adverse employment action that was taken
in response to a reasonable performance evaluation; or ¢) a reasonable investigation
of a potentially illegal or unethical activity.

3. An employee who is alleged to have engaged in an unlawful employment
practice may plead as an affirmative defense that the employee engaged in that
practice at the direction of the employer under threat of an adverse employment

action against the employee for not engagmg in that practlce
Do
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aw or for the amount awarded in the action Tor medical eXpenses, back pay, or fromny
bay, whichever is less. ‘

Similarly, the bil-provides that, if the aggrieved employee recovers-medical
expenses, back pay, or front payin-an_action for an unlawful employment practice
arising out of the same underlying behaviorag the belravior giving rise to an injury
that is compensable under the worker’s-compensatian law, the amount payable for
medical expenses or disabilitybenefits under the worker’Stompensation law for that
injury is redueedHy the amount recovered for medical expenses;-baelepay-er-front
el C [1E 111134 SHA-P+OYTE [ ge-aet16h

Definitions. For purposes of the bill:

1. “Abusive work environment” means a work environment in which an
employee is subjected to abusive conduct that is so severe that it causes tangible
harm, i.e., material impairment of physical or mental health or bodily integrity, to
the employee.

2. “Abusive conduct” means conduct, including acts or omissions, by an
employer or employee, with malice, i.e., intent to cause pain, injury, or distress to
another person without legitimate cause or justification, that a reasonable person
would find to be hostile based on the severity, nature, and frequency of the conduct.
“Abusive conduct” includes repeated infliction of verbal abuse such as derogatory
remarks, insults, and epithets; verbal or physical conduct that is threatening,
intimidating, or humiliating; sabotage or undermining of an employee’s work
performance; or exploitation of an employee’s known psychological or physical
vulnerability. “Abusive conduct,” however, does not include a single act unless that
act is especially severe or egregious. '

3. “Adverse employment action” means an action taken by an employer with
respect to an employee that has the effect, in whole or in part, of a penalty, including
dismissal or suspension from employment, demotion, denial of a promotion,
unfavorable transfer or reassignment, reduction in compensation, or denial of
increased compensation. “Adverse employment action” also includes a constructive
discharge, which is defined in the bill as a situation in which an employee resigns
from employment because the employee reasonably believes that he or she was
subjected to abusive conduct and, prior to resigning, the employee notified the
employer of the abusive conduct and the employer failed to take reasonable steps to
eliminate the abusive conduct.

For furthesinforpration/Sye the s#ate an al fiscgtestimate;whidh wil e
pri appeadix is bl

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

¢ statutes s amended to read:
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be the exclusive remedy against the employer, any other employee of the samde
expployer, and the worker’s compensation insurance carrier. This section dogs not
limit\the right of an employee to bring action against any coemployee for gh assault
intended to cause bodily harm, er against a coemployee for negligent gperation of a
motor vehigle not owned or leased by the employer, against the employer or a

coemployee for\an unlawful employment practice under s. 10308 or against a

coemployee of the\same employer to the extent that there Avould be liability of a

governmental unit Yo pay judgments against emplo§ees under a collective
bargaining agreement oNa local ordinance.
p SECTION 2. 102.80 (1)Xdm) of the statutes isreated to read:

102.80 (1) (dm) Amounts\received under g. 103.08 (6) (a) 1.

SECTION 3. 102.81 (4g) of tha\statutes s created to read:

102.81 (4g) If an injured employ®re who received one or more payments under
sub. (1) begins an action against the efaployee’s employer or a coemployee under s.
103.08 (3) for an unlawful employment prackice arising out of the same underlying
behavior as the behavior givingfise to the injurp\that is compensable under sub. (1),
the injured employee shall pfovide to the departmeny a copy of all papers filed by any
party to the action. If th¢/injured employee is awarded\medical expenses, back pay,
or front pay under in ¢/ 103.08 (5) (a), the employer shall reimburse the department
as provided in s. 103.08 (6) (a) 1.

SECTION 4. 102.81 (5) of the statutes is amended to read:

102.81(5) The department of justice may bring an action to collegt the payment
under suks . (4) or (4g).

SECTION 5. 102.82 (1) of the statutes is amended to read:



© =3 ;M Ul o W b e

N N N N N N e e e e e e e e s e
o W NN = O O 0 R WD = O

2009 - 2010 Legislature _5- vt

ASSEMBLY BILL 894 SECTION 5

repaid by the uninsured employer, emplayee,ordependents under s. 102.81 (4) (b)

or (4g). The reimbursement owedutider this subs@etign is due within 30 days after
the date on which the~@epartment notifies the uninsured™employer that the
reimbursemaent is owed. Interest-shall-acerueomamounts not paid when dueat-the
rate of 1% per meor

SECTION 6. 103.08 of the statutes is created to read:

103.08 Abusive work environments. (1) DEFINITIONS. In this section:

(a) “Abusive conduct” means conduct, including acts or omissions, by an
employer or employee, with malice, that a reasonable person would find to be hostile
based on the severity, nature, and frequehcy of the conduct. “Abusive conduct”
includes repeated infliction of verbal abuse such as derogatory remarks, insults, and
epithets; verbal or physical conduct that is threatening, intimidating, or
humiliating; sabotage or undermining of an employee’s work performance; or
exploitation of an employee’s known psychological or physical vulnerability.
“Abusive conduct” does not include a single act unless that act is especially severe
or egregious.

(b) “Abusive work environment” means a work environment in which an
empioyee is subjected to abusive conduct that is so severe that it causes tangible
harm to the employee.

(c) “Adverse employment action” means an action taken by an employer with

respect to an employee that has the effect, in whole or in part, of a penalty, including
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dismissal or suspension from employment, demotion, denial of a promotion,
unfavorable transfer or reassignment, reduction in compensation, or denial of
increased compensation. “Adverse employment action” also includes a constructive
discharge.

(d) “Aggrieved employee” means an émployee who brings an action under sub.
(3) alleging that he or she has been injured by an unlawful employment practice.

(e) “Constructive discharge” means a situation in which an employee resigns
from employment because the employee reasonably believes that he or she was
subjected to abusive conduct and, prior to resigning, the employee notified the
employer of the abusive conduct and the employer failed to take reasonable steps to
eliminate the abusive conduct.

(0 “Employee” means an individual employed by an employer.

(g) “Employer” means a person engaging in any activity, enterprise, or business
in this state employing one or more persons on a permanent basis. “Employer"’
includes the state and any office, department, independent agency, authority,
institution, association, society, or other body in state government created or
authorized to be created by the constitution or any law, including the legislature and
the courts.

(h) “Malice” means the intent to cause pain, injury, or distress to another
person, without legitimate cause or justification.

(i) “Retaliate” means to take an action that negatively affects the terms,
conditions, and privileges of an employee’s employment.

() “Tangible harm” means any material impairment of a person’s physical or

mental health or bodily integrity.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2009 - 2010 Legislature -7- éﬁ%{-?gﬁg
ASSEMBLY BILL 894 SECTION 6

(k) “Unlawful employment practice” means an an unlawful employment
practice prohibited under sub‘./(2).

(2) ABUSIVE WORK ENVIRONMENT PROHIBITED. (a) It is an unlawful employment
practice for an employer or employee to subject an employee to an abusive work
environment.

(b) It is an unlawful employment practice for an employer or employee to
retaliate or threaten to retaliate in any manner against an employee for any of the
following reasons:

1. Because the employee opposed an unlawful employment practice.

2. Bécause the employee initiated, testified in, assisted in, or in any other
manner participated in an investigation, action, or proceeding to enforce a right
under this section, including any internal investigation or proceeding, any mediation
or arbitration proceeding, or any court action.

3. Because the employer believes that the employee engaged in the conduct
described in subd. 1. or 2.

(¢) The prohibitions under pars. (a) alle (b) may be enforced only by a civil cause
of action brought under sub.\(/3).

(3) CIVIL CAUSE OF ACTION. In addition to obtaining any other remedy provided
by law, an employee who alleges that he or she has been injured by an unlawful
employment practice may bring an action in circuit court against the employer or
employee who allegedly engaged in the unlawful employment practice for such relief
under sul;/. (5) as the‘ court may consider appropriate. An action under this
subsection shall be commenced within one year after the last act constituting the

unlawful employment practice occurred or be barred.




v s W N

O 0 9 D

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25

" 2009 - 2010 Legislature - 8- LRB-3738/1

GMM;jld:md
ASSEMBLY BILL 894 SECTION 6
(4) AFFIRMATIVE DEFENSES. (a) If the alleged unlawful employment practice did
not result in an adverse employment action against the aggrieved employee, the
employer may plead as an affirmative defense that all of the following are true:

1. The employer exercised reasonable care to prevent and promptly correct the
abusive conduct that was the basis for the aggrieved employee’s cause of action.

2. The aggrieved employee unreasonably failed to take advantage of
appropriate opportunities provided by the employer to prevent or correct that
abusive conduct.

(b) If the alleged unlawful employment practice resulted in an adverse
employment action against the aggrieved employee, the employer may plead as an
affirmative defense that the aggrieved employee’s complaint is based on any of the
following:

1. An adverse employment action that was reasonably taken for poor
performance, misconduct, or economic necessity.

2. An adverse employment action that was taken in response to a reasonable
performance evaluation.

3. A reasonable investigation of a potentially illegal or unethical activity.

(c) An employee who is alleged to have engaged in an unlawful employment
practice may plead as an affirmative defense that the employee engaged in that
practice at the direction of the employer under threat of an adverse employment
action against the employee for not engaging in that practice. ,

(5) RELIEF. (a) Subject go par. (b) *NQWMWf the circuit court finds
that an employer or employee has engaged in an unlawful employment piactice, the
court may enjoin the employer or employee from engaging in that practice and may

grant such other relief as the court may consider appropriate, including
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sotwithstanding < gy 5y (1)

reinstatement of the aggrieved employee, removal of the person who engaged in the
abusive conduct giving rise to the unlawful employment practige from the aggrieved
employee’s work area, medical expenses, back pay, front ppy, compensation for
emotional distress, punitive damages under s. 895./043, and| reasonable costs and
attorney fees. If the circuit court orders any payment under this paragraph because
of an unlawful employment practice engaged in by an employee, the employer of the
employee is liable for that payment.

(b) If an employer is found to have engaged in an unlawful employment practice
that did not result in an adverse employment action against the aggrieved employee,
the employer’s liability for compensation for emotional distress may not exceed

$25,000 and the employer is not liable for punitive damages.

) A

FrreECT ON OTHER LAWS. (& ts-section-dees 10T relieve any persopATro

any duty, liability, or penalty provided by any other law except as folloy

edical expensesunder sub. (5) (a), the employer, if self-insy
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under ch. 102. If the insurer or department has paid or is obligated to pay thosg
medical expenses or disability benefits under ch. 102, the court shall order th -“
employer to reimburse the insurer or department for the amount of those expenges
or benefits paid or for the amount awarded under sub. (5) (a) for medical expénses

4

back pay, or front pay, whichever is less.

2. If'the aggrieved employee recovers medical expenses undep/sub. (5) (a) foy
an unlawful emplgyment practice arising ouf of the same under)¥ing behavior as thd
behavior giving rise ta.an injury that is compensable undepch. 102 or recovers back]
pay or front pay under subxs(5) (a) for such an unlawfulemployment practice for the

same period as disability benefitg are payable undef ch. 102, the amount payable for

medical expenses or disability benefits under gh. 102 for that injury shall be reduced

by the amount recovered for medical expegrises, back pay, or front pay under sub. (5)

(a).

(b) An aggrieved employgé who has cldmed worker’s compensation or
payments under s. 102.81 for an injury arising\gut of the same underlying
behavior as the behavior giving rise to the unlawful employment practice for which
the aggrieved employte brings an action under sub. (3) shall srovide notice of the
action and copies gf all papers filed by a party to the action to the emplgyer’s worker’s
compensatiog’insurer or, if the employer is uninsured, to the departmen®and notice

of the wopfker’s compensation proceeding and copies of all papers filed by a pacty to -

y q G . 4.
€ proceealnglio-trne-€o6d x1Icr-to-at-pa C 0 ETTIOTYT

is amended to read: @ ooy \’7 O3V Wisem o XX >,

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)

SECTION 7. 814.64 (intro.) of the statutes ffetcted b 9 Wiscopsin Acth2@, O

v
(b), 100.30 (5m), 103.08 (5) (a), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9),
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281.36 (2) (b) 1., 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4),\895.443 (3),
895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51
(2) (b), and 995.10 (3), when allowed costs shall be as follows:

SECTION 8. 893.997 of the statutes is created to read:

893.997 Abusive work environment. Any civil action arising under s.
103.08 is subject to the limitations of s. 103.68 (3).

SEcTION 9. Initial applicability.

(1) ABUSIVE WORK ENVIRONMENT. This act first applies to an unlawful
employment practice, as defined in section 103.08/(1) (k) of the statues, as created

by this act, committed on the effective date of this subsection.

(END)



o
State of Wisconsin "y
2011 - 2012 LEGISLATURE /
LRB-2800/

E_@Tdi@:ph
s7 gt

2011 BILL

A
AN ACT to amend 814.04 (intro.); and to create 103.08 and 893.997 of the

statutes; relating to: prohibiting abusive work environments and permitting

a person who has been subject to such an environment to bring a civil action.

Analysis by the Legislative Reference Bureau

Current law. Under current law, worker’s compensation is generally the
exclusive remedy of an employee against his or her employer, a coemployee, or the
employer’s worker’s compensation insurer for an injury sustained while performing
services growing out of and incidental to employment.

Civil action for abusive work environment. This bill provides an exception
to that exclusive remedy provision permitting an employee who alleges that he or she
has been injured by being subjected to an abusive work environment or by being
subjected to retaliation or a threat of retaliation for opposing an abusive work
environment or for initiating or in any manner participating in an investigation,
action, or proceeding to enforce the right not to be subjected to an abusive work
environment (collectively “unlawful employment practice”) to bring an action in
circuit court against the employer or employee who allegedly engaged in the
unlawful employment practice for such relief as the court may consider appropriate.
Such an action must be commenced by the employee (aggrieved employee) within one
year after the last act constituting the unlawful employment practice occurred or be
barred.

Relief. If the circuit court finds that an employer or employee has engaged in
an unlawful employment practice, the court may enjoin the employer or employee
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from engaging in that practice and may grant such other relief as the court may
consider appropriate, including reinstatement of the aggrieved employee, removal
of the person who engaged in the abusive conduct giving rise to the unlawful
employment practice from the aggrieved employee’s work area, medical expenses,
back pay, front pay, compensation for emotional distress, punitive damages, and
reasonable costs and attorney fees. If the circuit court orders any payment of money
because of an unlawful employment practice engaged in by an employee, the
employer of the employee is liable for that payment. If an employer is found to have
engaged in an unlawful employment practice that did not result in an adverse
employment action against the aggrieved employee, the employer’s liability for

compensation for emotional distress may not exceed $286060 and the employer is not
liable for punitive damages. d # (0900

Affirmative defenses. The bill permits an employer or employee against
whom an aggrieved employee brings an action for an unlawful employment practice
to plead affirmative defenses as follows:

1. If the alleged unlawful employment practice did not result in an adverse
employment action against the aggrieved employee, the employer may plead as an
affirmative defense that: a) the employer exercised reasonable care to prevent and
promptly correct the abusive conduct that was the basis for the aggrieved employee’s
cause of action; and b) the aggrieved employee unreasonably failed to take advantage
of appropriate opportunities provided by the employer to prevent or correct that
abusive conduct.

2. If the alleged unlawful employment practice resulted in an adverse
employment action against the aggrieved employee, the employer may plead as an
affirmative defense that the aggrieved employee’s complaint is based on: a) an
adverse employment action that was reasonably taken for poor performance,
misconduct, or economic necessity; b) an adverse employment action that was taken
in response to a reasonable performance evaluation; or ¢) a reasonable investigation
of a potentially illegal or unethical activity.

3. An employee who is alleged to have engaged in an unlawful employment
practice may plead as an affirmative defense that the employee engaged in that
practice at the direction of the employer under threat of an adverse employment
action against the employee for not engaging in that practice.

Definitions. For purposes of the bill:

1. “Abusive work environment” means a work environment in which an
employee is subjected to abusive conduct that is so severe that it causes tangible
harm, i.e., material impairment of physical or mental health or bodily integrity, to
the employee.

2. “Abusive conduct” means conduct, including acts or omissions, by an
employer or employee, with malice, i.e., intent to cause pain, injury, or distress to
another person without legitimate cause or justification, that a reasonable person
would find to be hostile based on the severity, nature, and frequency of the conduct.
“Abusive conduct” includes repeated infliction of verbal abuse such as derogatory
remarks, insults, and epithets; verbal or physical conduct that is threatening,
intimidating, or humiliating; sabotage or undermining of an employee’s work
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performance; or exploitation of an employee’s known psychological or physical
vulnerability. “Abusive conduct,” however, does not include a single act unless that
act is especially severe or egregious.

3. “Adverse employment action” means an action taken by an employer with
respect to an employee that has the effect, in whole or in part, of a penalty, including
dismissal or suspension from employment, demotion, denial of a promotion,
unfavorable transfer or reassignment, reduction in compensation, or denial of
increased compensation. “Adverse employment action” also includes a constructive
discharge, which is defined in the bill as a situation in which an employee resigns
from employment because the employee reasonably believes that he or she was
subjected to abusive conduct and, prior to resigning, the employee notified the
employer of the abusive conduct and the employer failed to take reasonable steps to
eliminate the abusive conduct.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 103.08 of the statutes is created to read:

103.08 Abusive Work environments. (1) DEFINITIONS. In this section:

(a) “Abusive conduct” means conduct, including acts or omissions, by an
employer or employee, with malice, that a reasonable person would find to be hostile
based on the severity, nature, and frequency of the conduct. “Abusive conduct”
includes repeated infliction of verbal abuse such as derogatory remarks, insults, and
epithets; verbal or physical conduct that is threatening, intimidating, or
humiliating; sabotage or undermining of an employee’s work performance; or
exploitation of an employee’s known psychological or physical vulnerability.
“Abusive conduct” does not include a single act unless that act is especially severe
or egregious. |

(b) “Abusive work environment” means a work environment in which an
employee is subjected to abusive conduct that is so severe that it causes tangible

harm to the employee.
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(c) “Adverse employment action” means an action takén by an employer with
respect to an employee that has the effect, in whole or in part, of a penalty, including
dismissal or suspension from employment, demotion, denial of a promotion,
unfavorable transfer or reassignment, reduction in compensation, or denial of
increased compensation. “Adverse employment action” also includes a constructive
discharge.

(d) “Aggrieved employee” means an employee who brings an action under sub.
(3) alleging that he or she has been injured by an unlawful employment practice.

(e) “Constructive discharge” means a situation in which an employee resigns
from employment because the employee reasonably believes that he or she was
subjected to abusive conduct and, prior to resigning, the employee notified the
employer of the abusive conduct and the employer failed to take reaSonable steps to
eliminate the abusive conduct.

69)] ;‘Employee” means an individual employed by an employer.

(g)k “Employer” means a person engaging in any activity, enterprise, or business
in this state employing one or more persbns on a permanent basis. “Employer”
includes the state and any office, department, independent agency, authority,
institution, association, society, or other body in state government created or
authorized to be created by the constitution or any law, including the legislature and
the courts.

(h) “Malice” means the intent to cause pain, injury, or distress to another
person, without legitimate cause or justification.

(1) “Retaliate” means to take an action that negatively affects the terms,

conditions, and privileges of an employee’s employment.
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(§) “Tangible harm” means any material impairment of a person’s physical or
mental health or bodily integrity.

(k) “Unlawful employment practice” means an an unlawful employment
practice prohibited under sub. (2).

(2) ABUSIVE WORK ENVIRONMENT PROHIBITED. (a) It is an unlawful employment
practice for an employer or employee to subject an employee to an abusive work
environment.

(b) It is an unlawful employment practice for an employer or employee to
retaliate or threaten to retaliate in any manner against an employee for any of the
following reasons:

1. Because the employee opposed an unlawful employment practice.

2. Because the employee initiated, testified in, assisted in, or in any other
manner participated in an investigation, action, or proceeding to enforce a right
under this section, including any internal investigation or proceeding, any mediation
or arbitration proceeding, or any court action.

3. Because the employer believes that the employee engaged in the conduct
described in subd. 1. or 2.

(¢) The prohibitions under pars. (a) and (b) may be enforced only by a civil cause
of action brought under sub. (3).

(8) CIVIL CAUSE OF ACTION. In addition to obtaining any other remedy provided
by law, an employee who alleges that he or she has been injured by an unlawful
employment practice may bring an action in circuit court against the employer or
employee who allegedly engaged in the unlawful employment practice for such relief

under sub. (5) as the court may consider appropriate. An action under this
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subsection shall be commenced within one year after the last act constituting the
unlawful employment practice occurred or be barred.

(4) AFFIRMATIVE DEFENSES. (a) If the alleged unlawful employment practice did
not result in an adverse employment action against the aggrieved employee, the
employer may plead as an affirmative defense that all of the following are true:

1. The employer exercised reasonable care to prevent and promptly correct the
abusive conduct that was the basis for the aggrieved employee’s cause of action.

2. The aggrieved employee unreasonably failed to take advantage of
appropriate opportunities provided by the employer to prevent or correct that
abusive conduct.

(b) If the alleged unlawful employment practice resulted in an adverse
employment action against the aggrieved employee, the employer may plead as an
affirmative defense that the aggrieved employee’s complaint is based on any of the
following:

1. An adverse employment action that was reasonably taken for poor
performance, misconduct, or economic necessity.

2. An adverse employment action that was taken in response to a reasonable
performance evaluation.

3. A reasonable investigation of a potentially illegal or unethical activity.

.(c) An employee who is alleged to have engaged in an unlawful employment
practice may plead as an affirmative defense that the employee engaged in that
practice at the direction of the employer under threat of an adverse employment
action against the employee for not engaging in that practice.

(5) RELIEF. (a) Subject to par. (b), if the circuit court finds that an employer or

employee has engaged in an unlawful employment practice, the court may enjoin the
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employer or employee from engaging in that practice and may grant such other relief
as the court may consider appropriate, including reinstatement of the aggrieved
employee, removal of the person who engaged in the abusive conduct giving rise to
the unlawful employment practice from the aggrieved employee’s work area, medical
expenses, back pay, front pay, compensation for emotional distress, punitive
damages under s. 895.043, and, notwithstanding s. 814.04 (1), reasonable costs and
attorney fees. If the circuit court orders any payment under this paragraph because
of an unlawful employment practice engaged in by an employee, the employer of the
employee is liable for that payment.

(b) If an employer is found to have engaged in an unlawful employment practice
that did not result in an adverse employment action against the aggrieved employee,
the employer’s liability for compensation for emotional distress may not exceed

Vw%ndﬂtﬁeofnployer is not liable for punitive damages.

SECTION 2. 814.04 (intro.) of the statutes, as affected by 2011 Wisconsin Act 2,
is amended to read: |

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 103.08 (5) (a), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9),
281.36 (2) (b) 1., 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4), 895.044,
895.443 (3), 895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2)
(d), 943.51 (2) (b), and 995.10 (3), when allowed costs shall be as follows:

SECTION 3. 893.997 of the statutes is created to read:

893.997 Abusive work environment. Any civil action arising under s.
103.08 is subject to the limitations of s. 103.08 (3).

SECTION 4. Initial applicability.



- W N

2011 - 2012 Legislature -8- LRB-2800/1

GMM:med:ph

BILL SECTION 4

(1) ABUSIVE WORK ENVIRONMENT. This act first applies to an unlawful

employment practice, as defined in section 103.08 (1) (k) of the statues, as created
by this act, committed on the effective date of this subsection.

(END)
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