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to the same penalties as a p¢ oLSOn who commits a fifth or sixth OWI offense: a
% minimum fine of $600, a six{month minimum term of imprisonment, and (Iwr\/
term of imprisonment ¢f 3ix yeary. The bill eliminates, for a person who commifs a
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AN ACT .. relating to: making fourth offense operating while intoxicated a

felonygand providing a penalty\./

Analysis by the Legislative Reference Bureau

Under current law, a person who commits an offense relating to operatmg a
vehicle while intoxicated or under the influence of a controlled substance{OWI) is
subject to a forfeiture or fine and, for a“second or subsequent offense, a period of
imprisonment. Penalties increase with each subsequent conviction®

Currently, a person who commits a fourth OWI offense is guilty of a
misdemeanor and may be fined between $600 and $2000 and may be imprisoned for
not less than 60 days nor more than one"S'ear unless the person ¢ itted an earlier
OWI offense within ﬁve‘§rears pnor to his or her fourth foffense. In that case, the
person is guilty of a Class H felony ¥and is subject to the same penalties as a person
who commits a fifth or sixth OWI offense a minimum fine 0(%600 a%s Sl th
minimum term of imprisonmen and(wm term of imprisonment

Current law also allows, if the sentencing courtis in a county that provides a | ’

o

03

treatment—based6éentencing option, a person who commits a second, third, or fourth b

OWI offense to receive a reduced minimum period of imprisonment if the person

completes a probation period that includes alcohol and other drug treatment.
Under this bill, a person who commits a fourth OWI offense‘,/regardless of the

time elapsed since his or her last prior offense, is guilty of a glass H felony and subject
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“HiStory: 1971 c. 278; 1973 ¢. 218; 1977 c. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 27780;
a. 198, 317, 475; 1995 a. 44 338, 359, 425; 1997 a. 27, 135, 199 237, 277, 28, 295, 1999 . 32, 109; 2001 2. 16 ss. 3443k, 4060gm, 4060w, 4060hy; 2001 a. 109 3 a.
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fourth OWI offense) the option for a reduced period of imprisonment based on
completing a period of probation that includes alcohol and other drug treatment.”

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted. v

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

v

The people of the state of Wisconsin, represented in senate and assembly, do,—.
enact as follows: 9, Dg: )

e S e

e ;
BCTION 1. 346.65 (2) (am) 4. of the statutes is amended to read:

346.65 (2)<a m) 4. Except as provided in subd. 4m”and pars: (f), and (g),
shall be fined not less than $600 nor more than $,0 O-and imprisoned for not less
than 60 days nor more than oneé ear in the ut jail if the number of convictions
under ss. 940.09 (1) and 94 511 " person’s lifetime, plus the total number of
suspensions, revoca 'n, and other convictions couirted nder s. 343.307 (1), equals
4, except t at uspensions, revocations, or convictions artsing out of the same

i ofdent or occurrence shall be counted as one.

33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 . 100, 180; s. 2(2) (i).

10
11
12
13
14
15

SECTION 2. 346.65 (2) (am) 4. of the statutes is repealed.

SECTION 3. 346.65 (2) (am) 4m\.)[of the statutes is repealed.

SECTION 4. 346.65 (2) (am) 5%f the statutes is amended to read:

346.65 (2) (am) 5. Except as provided in pars. (f) and (g), is guilty of a Class H
felony and shall be fined not less than $600 and imprisoned for not less than 6 months
if the number of convictions under ss. 940.09 (1) and 940.25 in the person’s lifetime,

plus the total number of suspensions, revocations and other convictions counted
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under s. 343.307 (1), equals 4, 5 or 6, except that suspensions, revocations or

convictions arising out of the same incident or occurrence shall be counted as one.

+ 1971 ¢.278; 1973 ¢. 218; 1977 ¢. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993

a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 383, 295; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.

33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 a. 100, 18 13.92(2) (i).

SECTION 5. 346.65 (2) (bm) of the statutes is amended to read:

346.65 (2) (bm) In any county that opts to offer a reduced minimum period of
imprisonment for the successful completion of a probation period that includes
alcohol and other drug treatment, if the number of convictions under ss. 940.09 (1)
and 940.25 in the person’s lifetime, plus the total number of suspensions,
revocations, and other convictions counted under s. 343.307 (1) within a 10-year
period, equals 2, except that suspensions, revocations, or convictions arising out of
the same incident or occurrence shall be counted as one, the fine shall be the same
as under par. (am) 2., but the period of imprisonment shall be not less than 5 days,
except that if the person successfully completes a period of probation that includes
alcohol and other drug treatment, the period of imprisonment shall be not less than

5 nor more than 7 days. A person may be sentenced under this paragraph or under

v SOy —0oC . .
@ par. (cm) ex{dm) or sub. (2j) (bm);{cm)-or-{er) or (3r) once in his or her lifetime.

16
17
18
19
20
21
22

23

R_ e Coraend

History: 1971 c. 278; 1973 c. 218; 1977 ¢. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 , 180; 5. 13.92 (2) (i).

SECTION 6. 346.65 (2) (cm) of the statutes is amended to read:

346.65 (2) (cm) In any county that opts to offer a reduced minimum period of
imprisdnment for the successful completion of a probation period that includes
alcohol and other drug treatment, if the number of convictions under ss. 940.09 (1)
and 940.25 in the person’s lifetime, plus the total number of suspensions,
revocations, and other convictions counted under s. 343.307 (1) equals 3, except that
suspensions, revocations, or convictions arising out of the same incident or

occurrence shall be counted as one, the fine shall be the same as under par. (am) 3.,
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1 but the period of imprisonment shall be not less than 45 days, except that if the
2 person successfully completes a period of probation that includes alcohol and other
3 drug treatment, the period of imprisonment shall be not less than 14 days. A person

4 may be sentenced under this paragraph or under par. (bm) er—édmj'gr sub. (2j) (bm);

Vv
5 or (cm),—er—(ep)\{)r (3r) once in his or her lifetime.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326; 2005 a. 149, 317, 389; X » 97, 111; 2009 a. 100, 180; s. 13.92(2) (i).

6 SECTION 7. 346.65 (2) (dm) of the statutes is repealed.

7 SECTION 8. 346.65 (2) (f) Z%f the statutes is amended to read:

8 346.65 (2) (f) 2. If there was a minor passenger under 16 years of age in the

9 motor vehicle at the time of the violation that gave rise to the conviction under s.
10 346.63 (1), the applicable minimum and maximum fines and imprisonment under

11 par. (am) 2. to 7. for the conviction are doubled. An offense under s. 346.63 (1) that

@ SHO L abXdra. space -1V

subjects a person to a penalty under par. (am) 3.,4- = b., 6., or 7. when there is
13 a minor passenger under 16 years of age in the motor vehicle is a felony and the place
14 of imprisonment shall be determined under s. 973.02.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.

33, 97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 a. (B, 180; 5. 13.92 (2) (i).
15 SECTION 9. 346.65 (2¢) of the statutes is amended to read:

@ 346.65 (2¢) In sub. (2) (am) 2., 3.,*4».;/411&—.; 5., 6., and 7., the time period shall
17 be measured from the dates of the refusals or violations that resulted in the
18 revocation or convictions. If a person has a suspension, revocation, or conviction for
19 . any offense under a local ordinance or a state statute of another state that would be
20 counted under s. 343.307 (1), that suspension, revocation, or conviction shall count

@ as a prior suspension, revocation, or conviction under sub. (2) (am) 2., 3.,—'}2171.1.;@13‘W 5.,

v
22 6., and 7.
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History: 1971 c. 278; 1973 . 218; 1977 ¢. 193; 1979 . 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 a. 100, 180; s423.92 (2) (i).

SECTION 10. 346.65 (2g) (a) of the statutes is amended to read:

10

11

12

346.65 (2g) (a) In addition to the authority of the court under s. 973.05 (3) (a)
to provide that a defendant perform community service work for a public agency or
a nonprofit charitable organization in lieu of part or all of a fine imposed under sub.
(2) (am) 2., 3.,-‘47,—\{1»m7‘,'§1nd 5., (f), and (g) and except as provided in par. (ag), the court
may provide that a defendant perform community service work for a public agency
or a nonprofit charitable organization in lieu of part or all of a forfeiture under sub.
(2) (am) 1. or may require a person who is subject to sub. (2) to perform community

service work for a public agency or a nonprofit charitable organization in addition

to the penalties specified under sub. (2).

History: 1971 ¢. 278; 1973 ¢. 218; 1977 ¢. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399: 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 a. 100, 180; s. /92 (2) (D).

13
14
o
16
17
18
19
20

21

SECTION 11. 346.65 (2g) (ag) of the statutes is amended to read:

346.65 (2g) (ag) If the court determines that a person does not have the ability
to pay a fine imposed under sub. (2) (am) 2., 3.,£4;/4m$/0r 5., (D), or (g), the court shall
require the defendant to perform community service work for a public agency or a
nonprofit charitable organization in lieu of paying the fine imposed or, if the amount
of the fine was reduced under sub. (2e), in lieu of paying the remaining amount of the
fine. Each hour of community service performed in compliance with an order under

this paragraph shall reduce the amount of the fine owed by an amount determined

by the court.

History: 1971 c. 278; 1973 ¢. 218; 1977 c. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 2gf; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 a. 100, 180; s. 13. 3 (D).

22

SECTION 12. 346.65 (2j) (am) 3. of the statutes is amended to read:



" 2011 - 2012 Legislature ~6- LRB-2063/1

- PJH........
BILL SECTION 12
1 346.65 (2j) (am) 3. Except as provided in pars. (cm),—(ep);\/and (d), shall be fined

2 not less than $600 nor more than $2,000 and imprisoned for not less than 45 days

3 nor more than one year in the county jail if the number of convictions under ss. 940.09
4 (1) and 940.25 in the person’s lifetime, plus the total number of other convictions,
5 suspensions, and revocations counted under s. 343.307 (2), equals 3 or more.

History: 1971 c. 278; 1973 ¢. 218; 1977 ¢. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, £95; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326: 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 a. 100, 180; s. (2) (i).

6 SECTION 13. 346.65 (2j) (bm) of the statutes is amended to read:

7 346.65 (2j) (bm) In any county that opts to offer a reduced minimum period of

8 imprisonment for the successful completion of a probation period that includes

9 alcohol and other drug treatment, if the number of convictions under ss. 940.09 (1)
10 and 940.25 in the person’s lifetime, plus the total number of suspensions,
11 revocations, and other convictions counted under s. 343.307 (1) within a 10-year
12 period, equals 2, except that suspensions, revocations, or convictions arising out of
13 the same incident or occurrence shall be counted as one, the fine shall be the same
14 as under par. (am) 2., but the period of imprisonment shall be not less than 5 days,
15 except that if the person successfully completes a period of probation that includes
16 alcohol and other drug treatment, the period of imprisonment shall be not less than
17 5 nor more than 7 days. A person may be sentenced under this paragraph or under

v
18 par. (cm) eHer)\{)r sub. (2) (bm); or (cm},—er—(dm)\ér (3r) once in his or her lifetime.

a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199 237,271, 2! 95; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.

History: 1971 c. 278; 1973 ¢. 218; 1977 ¢. 193; 1979 ¢. 221; 1981 c. 20; 1983 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111 2009 a. 100, 180; s. (2) (i).

19 SECTION 14. 346.65 (2j) (cm) of the statutes is amended to read:

20 346.65 (2j) (cm) In any county that opts to offer a reduced minimum period of
21 Vimprisonment for the successful completion of a probation period that includes
22 alcohol and other drug treatment, if the number of convictions under ss. 940.09 (1)

23 and 940.25 in the person’s lifetime, plus the total number of suspensions,
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1 " revocations, and other convictions counted under s. 343.307 (1) equals 3, except that
suspensions, revocationé, or convictions arising out of the same incident or
occurrence shall be counted as one, the fine shall be the same as under par. (am) 3.,
but the period of imprisonment shall be not less than 45 days, except fhat if the
person successfully completes a périod of probation that includes alcohol and other
drug treatment, the period of imprisonment shall be not less than 14 days. A person

V4 v
may be sentenced under this paragraph or under par. (bm) er{er) or sub. (2) (bm); or

o =~ O Ot Wb W N

v
(cm);er{dm) or (3r) once in his or her lifetime.

History: 1971 ¢.278; 1973 ¢. 218; 1977 ¢. 193; 1979 c. 221; 1981 ¢. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993

a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 1999 a. 32, 109; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326; 2005 a. 149, 317, 389: 2007 a. 97, 111; 2009 a. 500, 180;,8413.92 (2) (i). .
9 SECTION 15. 346.65 (2j) (cr)‘g;f the statutes is repealed.
X
10 SECTION 16. 346.65 (7) of the statutes is amended to read:
v

l@ 346.65 (7) A person convicted under sub. (2) (am) 2., 3}-’4—,—4}5—, 5.,6.,0or7.or
12 (2j) (am) 2. or 3. shall be required to remain in the county jail for not less than a
13 48-consecutive—hour period.

History: 1971 c. 278; 1973 ¢. 218; 1977 ¢. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 1999 a. 32, }09; 2001 a. 16 ss. 3443k, 4060gm, 4060hw, 4060hy; 2001 a. 109; 2003 a.
33,97, 139, 326; 2005 a. 149, 317, 389; 2007 a. 97, 111; 2009 a. 100, 180; s. 13.92 (2) (i).

14 SECTION 17. 973.09 (2) (am) of the statutes is repealed.

15 SEcTION 18. Initial applicability.

16 (1) This act first applies to violations committed or refusals occurring on the
17 effective date of this subsection, but does not preclude the counting of other
18 convictions, suspensions, or revocations as prior convictions, suspensions, or
19 revocations for purposes of administrative action by the %epartment of
20 transportation, sentencing by a court, or revocation or suspension of motor vehicle
21 operating privileges.

22 (END)
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Aave e

Adrienne,

In addition to repealing the provisions that would allow a four-time OWI offender to
participate in a program that allows a reduced period of imprisonment if the person

successfully complete§ a periQd of probation that includes alcohol and other dru
counseling (s. 346.65 (2) (dr§ I also repealed the provisions that would allow a
four-time commercial vehicl offender to participate in a similar program (s.

346.65 (Zj)‘,(cr \Please let me know if this is not your intent.

Peggy Hurley

Legislative Attorney

Phone: (608) 266-8906

E-mail: peggy.hurley@legis.wisconsin.gov
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LEGISLATIVE REFERENCE BUREAU

October 14, 2011

Adrienne,

In addition to repealing the provisions that would allow a four-time OWI offender to
participate in a program that allows a reduced period of imprisonment if the person
successfully completes a period of probation that includes alcohol and other drug
counseling (s. 346.65 (2) (dm)), I also repealed the provisions that would allow a
four-time commercial vehicle OWI offender to participate in a similar program (s.
346.65 (2j) (cr)). Please let me know if this is not your intent.

Peggy Hurley

Legislative Attorney

Phone: (608) 266-8906

E-mail: peggy.hurley@legis.wisconsin.gov
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