State of Wisconsin
2011 - 2012 LEGISLATURE

N\

JK&GMM jld:jf

mr

T
BRp———

ELIMINARY DRAFT - NoT READY FOR INTRODUC';;@

1 / AN ACT to amend 71.09 (11) (d), 71.83 (1) (a) 1., 71.83 (1) (a) 1m., 71.83 (1) (a)
| 2.,71.83 (1) (a) 3., 71.83 (1) (a) 4., 71.83 (3) (a), 73.01 (4) () 2., 76.05 (1), 76.05
§ (2), 76.14, 76.28 (6) (b), 76.39 (3), 76.645 (2) (intro.), 77.60 (2) (intro.), 77.60 (3),
| 77.60 (4), 77.61 (5) (a), 78.68 (3), 78.68 (4), 139.25 (3), 139.25 (4), 227.12 (3),

Penalty

227.41 (1), 227.41 (3), 227.41 (4), 227.485 (2) (a), 227.485 (3), 227.485 (5),
227.485 (7), 227.485 (10) (intro.) and 803.08; and to create 73.015 (3), 73.16,

~—

227.12 (4), 227.41 (5) and 227.485 (3m) of the statutes; relating to: various
duties of the Department of Revenue, including issuing declaratory judgments,
Mding audits and assessments, asserting liability, allowing claims for

refunds, awarding the costs of litigation,\imposing penalties related to

taxpayer’s negligence, fn requiring the exercise of rule-making authori
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, Analysis by the Legislative Reference Bureau
This bill requires the Department of Revenue (DOR) to take certain actions
related to administering taxes and fees. Under the bill, generally, with regard to any
audit, assessment, or claim for a refund, DOR may not take a position that is contrary
to any rule promulgated by DOR that was in effect during the period related to the
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audit, assessment, or claim or that is contrary to any guidance published by DOR
prior to that period and not subsequently retracted, altered, or amended.

Under the bill, generally, a person who is subject to an assessment or audit
determination by DOR is not liable for any amount that DOR asserts that the person
owes if the liability asserted is the result of a tax issue that existed in a prior
assessment or audit, a DOR employee involved in the prior assessment or audit knew
of the tax issue, and DOR did not assert the liability for the tax issue at the time of
the prior assessment or audit. This provision, however, does not cover the treatment
of tax issues that were not specifically addressed in the prior assessment or audit
determination by DOR. Furthermore, a person against whom DOR asserts a liability
may offset against the liability a refund of certain taxes and fees administered by
DOR that the person may claim regardless of whether the time for claiming the
refund has expired and regardless of whether the year and transaction related to the
liability is the same as that related to the refund.

Under the bill, DOR may not impose a penalty on a taxpayer for negligence or
for otherwise filing an improper return unless the the taxpayer’s action was clearly
contradicted by statute, rule, or DOR guidance and the statute, rule, or guidance was
enacted, promulgated, or published prior to the period for which the penalty is
imposed.

The bill prohibits class action lawsuits against the state or any other party if
the relief sought by the plaintiff includes the refund of any tax administered by the
state.

Under current law, DOR may choose not to appeal a ruling by the Tax Appeals
Commission (commission) and, instead, file a notice of nonacquiescence with the
clerk of the commission. The effect of filing the notice is that, although the
commission’s decision is binding on the parties involved in the ruling, the
commission’s legal reasoning is not binding on DOR with regard to future cases.
Under the bill, although DOR may file a notice of nonacquiescence and, therefore,
not be required to follow the commission’s legal reasoning, the parties involved in the
ruling are bound by the commission’s decision and the decision may be cited by the
commission and the courts in future cases.

Under current law, a person may file a petition with a state agency to issue a
declaratory ruling with respect to how a statute or rule applies to any person,
property, or set of facts. The agency must, within a reasonable time after receiving
the petition, either deny the petition for failure to complete a proper petition or
schedule a hearing for the matter described in the petition. Under the bill, if a person
files a petition with DOR to issue a declaratory ruling, DOR must deny the petition,
issue a notice that it will issue a ruling on the facts contained in the petition, or
schedule a hearing for the matter described in the petition no later than 30 days after
receiving the petition. If DOR does not deny the petition and does not issue a notice,
DOR must hold a hearing and determine, no later than 180 days after it receives the
petition, whether the person submitting the petition has presented sufficient facts
from which to issue a declaratory ruling. If DOR determines that it has sufficient
facts from which to issue a declaratory ruling, DOR must issue a ruling on the merits
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of the petition no later than 180 days after that determination, unless the deadline

for issuing the ruling is extended by written agreement with all parties involved.
Under current law, certain persons may file a petition with a state agency to
have the agency promulgate a rule. In order to promulgate the rule, the agency must
first prepare a statement of the scope of the proposed rule and submit the statement
to the governor for the governor’s approval. In addition, the agency must submit the
proposed rule in final draft form to the governor for approval before the rule is

published and submitted to the legislature for review.

Under this bill, if a petition filed with DOR alleges that DOR has established
J a standard by which it construes a tax statute, but has not promulgated a rule to
adopt the standard, DOR must submit a statement of the scope of the proposed rule
- to the governor no later than 90 days after receiving the petition. No later than 270
days after the statement is approved by the governor, DOR must submit the proposed
rule in final draft form to the governor for the governor’s approval. The rule does not
have to adhere to the standard established by DOR, but must address the same

\§ (o Wﬁ%ﬁces as the standard addresses.
or'turther information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 71.09 (11) (d) of the statutes is amended to read:

2 71.09 (11) (d) The secretary of revenue determines that the taxpayer retired

3 during the taxable year or during the preceding taxable year after having attained
\/ 4 age 62 or becoming disabled a

—
7 A SECTION 2. 71.83 (1) (a) 1. of the statutes is amended to read:
8 71.83 (1) (a) 1. Failure to file.’ In case of failure to file any return required

9 under s. 71.03, 71.24, 71.44, or 71.775 on the due date prescribed therefor, including
10 any applicable extension of time for filing, unless-it-is-shown that-the failure is due

11 to-reasonable-ecause-and-not-due-to-willful negleet and upon a showing by the

r \/ . there shall be added to the amount required to be

W
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SECTION 2
shown as tax on the return 5% of the amount of the tax if the failure is for not more
than one month, with an additional 5% for each additionél month or fraction thereof
during which the failure continues, not exceeding 25% in the aggregate. For
purposes of this subdivision, the amount of tax required to be shown on the return
shall be reduced by the amount of any part of the tax which is paid on or before the
due date prescribed for payment and by the amount of any credit against the tax
which may be claimed upon the return.

SECTION 3. 71.83 (1) (a) 1m. of the statutes is amended to read:

71.83 (1) (a) 1m. ‘Failure to file information return.’ If a person fails to file a
return requiréd under subch. XI by the prescribed due date, including any extension,
or files an incorrect or incomplete return, that person may be subject to a penalty of

$10 for each violation. A penalty shall be waived if the personshowsthat-aviclation

b except upon a showing by

b d A \/ > OG- 5S
the department under s. 73.16@

SECTION 4. 71.83 (1) (a) 2. of the statutes is amended to read:

71.83 (1) (a) 2. ‘Incomplete or incorrect return.” If any person required under

this chapter to file an income or franchise tax return files an incomplete or incorrect

return, unless-it-is- shown that-such-filing was due to-good-cause-and-not-due-te
| / )
negleet and upon a showin the department under s. 73.16 here shall be -
A

added to such person’s tax for the taxable year 25% of the amount otherwise payable
on any income subsequently discovered or re’ported. The amount so added shall be
assessed, levied and collected in the same manner as additional normal income or
franchise taxes, and shall be in addition to any other penalties imposed by this
chapter. In this subdivision, “return” includes a separate return filed by a spouse

with respect to a taxable year for which a joint return is filed under s. 71.03 (2) (g)
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to (L) after the filing of that separate return, and a joint return filed by the spouses
with respect to a taxable year for which a separate return is filed under s. 71.03 (2)
(m) after the filing of that joint return.

SECTION 5. 71.83 (1) (a) 3. of the statutes is amended to read:

71.83 (1) (a) 3. ‘Incomplete or incorrect deposit or withholding report.” If any
person required under subch. X to file a deposit report or withholding report files an

incomplete or incorrect report, or fails to properly withhold or fails to properly

deposit or pay over withheld funds, unless-it-can-be-shown that the filing or failure

eet and upon a showing by the department
¥ there shall be added to the tax 25% of the amount not reported or

not withheld, deposited or paid over. The amount so added shall be assessed, levied
and collected in the same manner as additional income or franchise taxes, and shall
be in addition to any other penalties imposed in this subchapter. “Person”, in this
subdivision, includes an officer or employee of a corporation or other responsible
person or a member or employee of a partnership or limited liability company or
other responsible person who, as such officer, employee, member or other responsible
person, is under a duty to perform the act in respect to which the violation occurs.

SECTION 6. 71.83 (1) (a) 4. of the statutes is amended to read:

71.83 (1) (a) 4. ‘Late filing of withholding report.” In case of failure to file any

withholding deposit or payment report required under s. 71.65 (3) on the due date

prescribed therefor, 4

v
not-due-to-willfulnegleet upon a showing by the department under s. 73.16 there _——

shall be added to the amount required to be shown as withheld taxes on the report

5% of the amount if the failure is not for more than one month, with an additional
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1 5% for each additional month or fraction thereof during which the failure continues,

2 not exceeding 25% in the aggregate.

3 SECTION 7. 71.83 (3) (a) of the statutes is amended to read:

4 71.83 (3) (a) If any person required under this chapter to file an income or

5 franchise tax return fails to file a return within the time prescribed by law, or as

6 extended unders. 71.03 (7), 71.24 (7) or 71.44 (3), unless the return is filed under such

7 an extension but the person fails to file a copy of the extension that is granted by or

8 requested of the internal revenue service, the department shall add $50 to the

9 person’s tax if the return is filed under subch. I of this chapter or $150 to the person’s
10 tax if the return is filed under subch. IV or VII of this chapter. If no tax is assessed
11 against any such person the amount of this fee shall be collected as incorﬁe or
12 franchise taxes are collected. If any person who is required under s. 71.65 (3) to file
13 a withholding report and deposit withheld taxes fails timely to do so and upon a

VY (D)
showing by the department under s. 73.16 unless the person so required dies or

15 E; the department of
16 revenue shall add $50 to the amount due except that if the person is subject to
17 taxation under sﬁbch. IV or VII of this chapter the department shall add $150 to the
18 amount due.

19 m j@m SECTION 8. 73.01 (4) (e) 2. of the statutes is amended to réad:

\3
2 o \ 73.01 (4) (e) 2. Except for hearings on ss. 341.405 and 341.45, the department

21 of revenue may choose not to appeal and to nonacquiesce in the decision or order by
22 sending a notice of nonacquiescence to the clerk of the commission, to the legislative
23 reference bureau for publication in the Wisconsin administrative register and to the
24 taxpayer or the taxpayer’s representative before the time expires for seeking a

25 review of the decision or order under s. 73.015. The effect of this action is that,
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1 although the decision or order is binding on the parties for the instant case and the

2 decision or order may be cited by the commission and the courts, the commission’s

3 conclusions of law, the rationale and construction of statutes in the instant case are
4 not binding upon or required to be followed by the department of revenue in other
5 cases.
6 SECTION 9. 73.015 (3) of the statutes is creéted to read:
7 73.015 (3) Except for decisions and orders in small claims matters, as defined
8 in s. 73.01 (1) (b), a conclusion of law or other holding in any decision or order of the
9 tax appeals commission may be cited by the commission or the courts as authority
10 unless that conclusion of law or holding has been reversed, modified, overruled, or
11 vacated on the merits on appeal or by a subsequent decision or order of the
12 commission.
13 SECTION 10. 73.16 of the statutes is created to read:
14 73.16 General provision. (1) DEFINITIONS. In this section:

v
15 (a) “Commonly controlled group” has the meaning given in s. 71.255 (1) (c) 6f

the Internal Revenue Cod

17 (b) “Department” means the department of revenue.
> 10Se+ F-\F—
@ () “Pyblished” means prepared and issued for public distribution and does not
19 include guidance on a private matter or issue.

@ \ (d /’WW" preans e-Jefund-ql gy ..,6 ee adinintsterasd by

@ '.l,-";’- or Mch™s d1 ha 0 hoe v,.‘, Hed\
v,

@ X @ “Written guidance” means a written statement made by an employee of the
Ay
s f

department acting in an official capacity regarding a Wisconsin tax question to the

24 ayer or the taxpayer’s representative.
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SEcTION 10

N
s

(2) RELYING ON PUBLISHED GUIDANCE. (a) Except as provided kin pars. (b) and (c),
in the course of any determination, or in the course of any proceeding appealing any
determination, the department shall not take a position that is contrary to any rule
promulgated by the department that was in effect during the period related to the
determination or that is contrary to any guidance published by the department prior
to that period ‘and not subsequently retracted, altered, or amended by the
department or the legislature or by a final and conclusive decision of the tax appeals
commission or courts.

(am) Except as provided in pars. (b) and (c), in the course of any determination,
or in the course of any proceeding appealing a determination, the department shall
not take a position that is contrary to any written guidance that was provided to a
peréon who is a party to the determination or the appeal of the determination
regarding the same facts as in the determination and not subsequently retracted,

altered, or amended by the department or the legislature or by a final and conclusive

decision of the tax appeals commission or conrts \‘__‘_&
eppee s e

) WitTl\ regard to any position taken by the department in afily matter

described under par. (a) or (am), if the department amends 3 e to reverse or

substantially altetts policy with regard to, or its interpretation of, a legislative act

or final and conclusive dédigion of the tax appeat§ commission or the courts, the
department shall apply the amen rent prospectively from the effective date of the
publication of the emergency or pe anentrule. A retroactive change in any rule
that is related to implementing a legislative '-‘ final and conclusive decision of
the tax appeals coprfnission or courts may take effect Me_earlier than the act’s
effective date ‘r the date on which the decision became final and'ts clusive unless

otherwise prescribed by the legislature or by a tax appeals commission™sg court

e
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decisfor—The department may not propose a retroactive change to any rule that

3 relates totmplementing a legislative act or a final and conclusive decision of the tax

appeals commission 0 e courts if the legislative act took effect more than 18
months prior to preparing.s atemient of scope for the proposed change or if the tax
appeals commat Sion or court decision became Timal and conclusive more than 18

VmontHs prior to preparing a statement of scope for the proposedthange

(c) With regard to any position taken by the department in any matter
described under par. (a) or (am), if the department retracts, alters, or amends
previously published or previously issued written guidance for any purpose other
than to implement a legislative act or final and conclusive decision of the tax appeals
commission or courts, the department shall apply the retraction, alteration, or
amendment prospectively only, unless the change is to a taxpayer’s benefit, in which
case, the department shall apply the retraction, alteration, or amendment
retroactively. A retroactive change in any previously published or previously issued
written guidance related to implementing a legislative act or final and conclusive
decision of the tax appeals commission or courts may take effect no earlier thari the
act’s effective date or the date on which the decision became final and conclusive
unless otherwise prescribed by the legislature or ordered by the courts.

(3) RELYING ON PAST AUDITS. (a) A person who is subject to a determination by
the department, including all other members of that person’s commonly controlled
group for purposes of determining the tax due under s. 71.23 for taxable years
beginning after December 31, 2008, shall not be liable for any amount that the
department asserts that the person owes if all of the following conditions are

satisfied:
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1. The liability asserted by the department is the result of a tax issue during
the period associated with a prior determination for which the person is subject to

and the tax issue is the same as the tax issue during the period associated with the

current determination.

2. A department employee who was involved in the prior determination
identified or reviewed the tax issue before completing the prior determination, as
shown by any schedules, exhibits, audit reports, documents, or other gvidence

pertaining to the determination, and the schedules, exhibits, reports, docaments and

other|\evidence show that the department did not adjust the @a;eatment of

3. The liability asserted by the department as described under subd. 1. was not

the tax issue.

asserted in the prior determination.

(b) This subsection does not apply to any period associated with a
determination, if the period begins after the promulgation of a rule, dissemination
of written guidance to the public or to the person who is subject to the determination,
the effective date of a statute, or the date on which a tax appeals commission or court

decision becomes final and conclusive and if the rule, guidance, statute, or decision

QUITABLE RECOUPMENT. (a) In thig#gubsection:———

imposes the liability as result of the tax issue described in par. (a) 1. /

1. “Stale asdessment” means anydSsessment that could have been made except

for the statute of limitation

2. “Stale refund” me€ans any refund that could have been claimed except for the
statute of limitatje

(b) A

p€rson against whom the department asse tate tax liability under

s. 13465 or 134.66 or subch. III, VIIL, IX, XI, or XII of ch. 77 or Shagd, 72, 78, 125,




LRB-2769/P2

2011 - 2012 Legislature -11- Keonaar?
/ SECTION 10

/ 3

1 P 13§may oﬁggtz;:;st that liability the amount of any stalerefund thatM ;;;;;):“
2 may chaim regardless of whether the time for claiming the stale reflind has expired %\
3 and regardlessof whether the year, transaction, tax, or fegrelated to the liability is |
4 the same as that relateth{o the stale refund. The depdrtment may offset the amount {
5 of any stale refund claimed n er this subsectit r;/by any stale assessment that could |
6 have been made for any year. This Suhaéction does not apply to any stale refund or }
7 stale assessment that is associated t a period that is prior to the initial date
8 of the period associated yith the liability. No“stale refund claimed, or stale
9 assessment made, ungd this subsection shall include infexest. Stale refunds and

10 stale assessmepts for any periods settled by a written agfeement with the

11 departmen. o resolved by a final decision of the tax appeals commission™® court, oz

12 for apy eriod or item closed under ss. 71.54 (4) and 77.59 (2), may not be used¥o

3 R

FQ sgLunder thls subsect10r§

(g\@ NEGLIGENCE DETERMINATIONS. The department shall not impose a penalty
15 on a taxpayer under ss. 71.09 (11) (d), 71.83 (1) (a) 1. to 4. and (3) (a), 76.05 (2), 76.14,
16 76.28 (6) (b), 76.39 (3), 76.645 (2), 77.60 (2) (intro.), (3), and (4), 78.68 (3) and (4), and

17 139.25 (3) and (4), unless the department shows that the taxpayer’s action or inaction

W

published department guidance or other written notice provided by the department,

he taxpayer’s failure to use ordinary business care and prudence to

ax laws as provided under the statutes, administrative rules,

21 r a final and conclusive decision of the tax appeals comxmssmn or a courjy

/j@ @ APPLICABILITY. Except as provided in subs. (1&) and (R) notwithstanding any

23 other prov1s1on of law, this section applies to all taxes and fees administered by the

24 department. : M\“—S\
&W m W m- \ N4

25 SECTION 11. 76.05 (1) of the statutes is amended to read: \
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SEcTION 11

76.05 (1) If any company defined in s. 76.02 or its officers or agents shall refuse

or neglect to make any reports required by s. 76.04 or by the department, or shall
refuse or neglect to permit an inspection and examination of its records, books,
accounts or papers when requested by the department, or shall refuse or neglect to
appear before the department in obedience to a summons, and upon a showing by the

Jo!
department under s. 73.16 such company shall be estopped to question or

impeach the action or determination of the department except-upon-satisfactory
 of fraud istake iniug | .

SECTION 12. 76.05 (2) of the statutes is amended to read: (‘O

76.05(2) Ne company

shall be allowed in any action or proceeding to question the amount or valuation of
its property as assessed by the department unless such company shall have made

and filed with the department a full and complete report of the facts and information

prescribed by s. 76.04 and called for by the department thereunder, provided thatthe

sueh, Ifthe department has not made a showingunder §?/fZ§. 1% ékﬁﬁé company shall LQ—-
make a full and complete report of all facts and information mentioned in said s.
76.04 within 15 days after notice by mail of the amount of the assessment of the
property of such company, and shall appear before the department at a time
designated by it and make a full disclosure of all property liable to assessment and
taxation under this subchapter and show the full value of such property to the

satisfaction of the department.

SECTION 13. 76.14 of the statutes is amended to read:
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SECTION 13

76.14 Remedies for nonpayment of taxes. All taxes levied under this

Abchapter upon the property of any company defined in s. 76.02, which are not paid

at the time provided by law, shall thereupon become delinquent and bear interest at

Qhe rate of 1.5% per month until actually paid. Thenegleet Upon a showing by the

department gndgi ;;‘iélgéé%ﬁhg failure of any such company to pay the taxes and

interest so required of the company within 60 days after the entry of final judgment
dismissing in whole or in part any action of the company to restrain or set aside a tax,

or the negleet failure of the company within 60 days after the entry of final judgment

in favor of the state for the taxes and interest to pay the judgnient shall be cause for
forfeiture of all the rights, privileges and franchises granted by special charter or
obtained under general laws, by or under which the company is organized and its
business is operated. The attorney general upon sueh-negleet the showing by the
department unders 43 16 sh"ﬂgjoceed by action to have forfeiture of such rights,
privileges and franchises of the company duly declared. Any such company, at any
time before the final judgment for forfeiture of such rights, privileges and franchises
is rendered, may be permitted upen—geed—ea&se—shevm, absent a showing by the
department under s. ‘(73 16 to pay the taxes, interest and the costs of the action
upon special application to the court in which the action is pending upon such terms
as the court directs.

SECTION 14. 76.28 (6) (b) of the statutes is amended to read:

76.28 (6) (b) If any light, heat and power company that is required under this

section to file a report fails to file a report within the time prescribed by law or as

extended under sub. (7),

and-not-due-to-willful negleet and upon a showing by the department under s\./73.16

there shall be added to the amount required to be shown as license fees on the

()
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SECTION 14

report 5% of the amount of such fees if the failure is for not more than one month,
with an additional 5% for each additional month or fraction thereof during which the
failure continues, not exceeding 25% in the aggregate.

SECTION 15. 76.39 (3) of the statutes is amended to read: |

76.39 (3) Every railroad company operating in this state shall file annually
with the department, on or before April 15, on a form prepared by the department,
atrue and accurate statement of all rentals paid to each car line company during the
previous calendar year and shall remit to the department the amount of the tax
required to be withheld under sub. (2). Every car line company, which during the
previous calendar year has received gross earnings in this state from a source other
than arailroad company operating in this state, shall, on or before April 15, on a form
prepared by the department, file with the department a true and accurate statement
of such gross earnings in this state and the name of the company from which received
and shall remit to the department the amount of the tax imposed under sub. (2) on
such gross earnings in this state. The payment dates provided for in sub. (3a) shall
apply. Upon written request received by the department before April 15, the
department may grant an extension of not to exceed 30 days for the filing of the report
and the payment of the taxes levied in this section. If any railroad company or car

line company fails to file such report when due, or as extended by the department,

allha¥a a a 0 ) -
-

al¥a aValetan - a¥a » - ' a 0 a% e N o -
. < v 2 e - - > i wacam ey b - w v

Lt eSS ~ < 5O iy vavaw ‘.

. v ,
negleet and upon a showing by the department under s. 73.16 @‘, ere shall be
added to the amount required to be shown as gross earnings tax on the report 5% of
the amount thereof if the failure is for not more than one month, with an additional

5% for each additional month or fraction thereof during which the failure continues,

not exceeding 25% in the aggregate. If any railroad company or car line company
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fails to pay all taxes due within the time prescribed or as extended by the
department, the unpaid taxes shall be delinquent, and shall be subject to interest
under sub. (4). All taxes, late filing fees, penalties and interest shall be deposited in
the general fund.

SECTION 16. 76.645 (2) (intro.) of the statutes is amended to read:

76.645 (2) NEGLIGENCE. (intro.) An insurer that fails to pay an amount due,

or file a return required, under s. 76.64,

aveatad ¥a¥ei

b and upon a showing by the
is liable for the greater of the following

(4)

&SECTION 17. 77.60 (2) (intro.) of the statutes is amended to read:

amounts:

| v
77.60 (2) (intro.) Delinguent Upon a showing by the department under s. 73.16

elinquent sales and use tax returns shall be subject to a $20 late filing fee unless

the return was not timely filed because of the death of the person required to file or

fee shall not apply if the department has failed to issue a seller’s permit or a use tax

registration within 30 days of the receipt of an application for a seller’s permit or use
tax registration accompanied by the fee established under s. 73.03 (50), if the person
does not hold a valid certificate under s. 73.03 (50), and the security required under
s.77.61 (2) has not been placed with the department. Delinquent sales and use taxes
shall bear interest at the rate of 1.5% per month until paid. The taxes imposed by
this subchapter shall become delinquent if not paid:

SECTION 18. 77.60 (3) of the statutes is amended to read:

77.60 (3) If due-to-negleet an incorrect return is filed, and upon a showing by

the entire tax finally determined shall be subject

@
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SECTION 18 -

to a penalty of 25%, or 50% in the case of returns under s. 77.61 (1) (c), of the tax

exclusive of interest or other penalty.

SECTION 19. 77.60 (4) of the statutes is amended to read:
77.60 (4) In case of failure to file any return required under authority of s. 77.58

by the due date, determined with regard to any extension of time for filing, unless

upon a showing by the de ment under s. 73.16 ere shall be added to the

amount required to be shown as tax on such return 5% of the amount of such tax if

the failure is not for more than one month, with an additional 5% for each additional
month or fraction thereof during which such failure continues, not exceeding 25% in

the aggregate. For purposes of this subsection, the amount of tax required to be

shown on the return shall be reduced by the amount of any part of the tax which is

paid on or before the due date prescribed for payment of the tax and by the amount
of any credit against the tax which may be claimed upon the return.
SECTION 20. 77.61 (5) (a) of the statutes is amended to read:

77.61 (5) (a) It is unlawful for the department or any person having an

administrative duty under this subchapter to make known in any manner whatever

the business affairs, operations or information obtained by an investigation of
records and equipment of any retailer or any other person visited or examined in the
discharge of official duty, or the amount or source of income, profits, losses,
expenditures, or any particular thereof, set forth or disclosed in any return, or to
permit any return or copy thereof to be seen or examined by any person. This

paragraph does not prohibit the department of revenue from publishing statistics
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classified so as not to disclose the identity of particular returns or reports and the
items thereof. This paragraph does not prohibit employees or agents of the
department of revenue from offering or submitting information obtained by
investigaﬁon or any return or any schedule, exhibit or writing pertaining to a return
or any copy of, or information derived from, any of those documents as evidence into
the record of any contested matter involving the department in proceedings or

litigation on state tax matters if that evidence has reasonable probative value. This

paragraph does not prohibit employees or agents of the department of revenue from
informing a buyer or seller who has filed a claim for a refund that a refund has been

© 00 g9 O v s W N

i ller or r with r C he same transaction.
11 SECTION 21. 78.68 (3) of the statutes is amended to read:
12 78.68 (3) If due-to-negleet an incorrect return is filed, and upon a showing by

@ the department under s\./7 16 the entire tax finally determined is subject to a

14 penalty of 25% of the tax exclusive of interest or other penalty. -A-person-filingan

15

16

17 SECTION 22. 78.68 (4) of the statutes is amended to read:

18 78.68 (4) In case of failure to file any return required under ss. 78.12, 78.49,

19 K“\ and 78.58 by the due date, unless-it-isshown that-that failure was due to reasonable
Vv
20 eause-and-net-due-to-negleet and upon a showing by the department under s. 73.16

@ there shall be added to the amount required to be shown as tax on that return
22 5% of the amount of the tax if the failure is for not more than one month, and an
23 additional 5% of the tax for each additional month or fraction thereof during which
24 the failure continues, not exceeding 25% of the tax in the aggregate. For purposes

25 of this subsection, the amount of tax required to be shown on the return shall be
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SECTION 22
reduced by the amount of any part of the tax which is paid on or before the due date
prescribed for payment of the tax and by the amount of any credit against the tax

which may be claimed upon the return.

SECTION 2§. 139.25 (3) of the statutes is amended to read:
139.25 (3) INCORRECT RETURN. If dueto-negleet an incorrect return is filed and

5
S ing b e_departn s: 73.16 @9 e entire tax finally
7
8
9

determined is subject to a penalty of 25% of the tax exclsive of interest or other
penalty. A person filing an incorrect return has the burden of proving that the error
or errors were due to good cause and not due to neglect.

10 SECTION 24. 139.25 (4) of the statutes is amended to read:

11 139.25 (4) FAILURE TO FILE RETURN. In case of failure to file any return required

12 under s. 139.05, 139.06 or 139.11 by the due date, unless-it-is shown that thatfailure
13 was-due-to-reasonable-cause-and-not-due-to-negleet and upon a showing by the
v

\
department under s. 73.16 EZ %5 tgere shall be added to the amount required to be

15 shown as tax on that return 5% of the amount of that tax if the failure is for not more
16 than one month, and an additional 5% of the tax for each additional month or fraction
17 thereof during which that failure continues, not exceeding 25% of the tax in the
18 aggregate. For purposes of this subsection, the amount of tax required to be shown
19 on the return shall be reduced by the amount of any part of the tax which is paid on
20 or before the due date prescribed for payment of the tax and by the amount of any

edit against the tax which may be claimed upon the return.

v

SECTION 25. 227.12 (3) of the statutes is amended to read:

227.12 (3) Within Except as provided in sub. (4), within a reasonable period of
24 time after the receipt of a petition under this section, an agency shall either deny the

25 petition in writing or proceed with the requested rule making. If the agency denies
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the petition, it shall promptly notify the petitioner of the denial, including a brief
statement of the reason for the denial. Ifthe agency proceeds with the requested rule
making, it shall follow the procedures prescribed in this subchapter.

SECTION 26. 227.12 (4) of the statutes is created to read:

22712 (4) If a petition to the department of revenue alleges that the
department has established a standard by which it is construing a state tax statute,
but has not promulgated a rule to adopt the standard or published the standard in
a manner that is available to the public, the department shall, as provided under s.
227.135, submit a statement of the scope of the proposed rule to the governor no later
than 90 days after receiving the petition. No later than 270 days after the statement
1s approved by the governor, the department shall submit the proposed rule in final
draft form to‘the governor for the governor’s approval, as provided under s. 227.185.
‘At the department’s request, the governor may, at any time prior to the expiration
of any deadline specified in this subsection, extend the time for submitting the
statement or proposed rule in draft form for any period not to exceed 60 days. The
governor may grant more than one extension under this subsection, but the total
period for all such extensions may not exceed 120 days. The rule need not adhere to
the standard established by the department, but shall address the same
circumstances as the standard addresses. If the department fails to comply with this
subsection, any of the petitioners may commence an action in circuit court to compel
the department’s compliance. If an action is commenced under this subsection, the
court may compel the department to provide information to the court related to the
degree to which the department is enforcing the standard, except that the
information provided by the department shall not disclose the identity of any person

who is not a party to the action.
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SECTION 27

SECTION 27. 227.41 (1) of the statutes is amended to read:

227.41 (1) Any Except as provided in sub. (5), any agency may, on petition by
any interested person, issue a declaratory ruling with respect to the applicability to
any person, property or state of facts of any rule or statute enforced by it. Full
opportunity for hearing shall be afforded to interested parties. A declaratory ruling
shall bind the agency and all parties to the proceedings on the statement of facts
alleged, unless it is altered or set aside by a court. A ruling shall be subject to review
in the circuit court in the manner provided for the review of administrative decisions.

SECTION 28. 227.41 (3) of the statutes is amended to read:

227.41 (3) The Except as provided in sub. (5) (b), the petition shall be filed with
the administrative head of the agency or with a member of the agency’s policy board.

SECTION 29. 227.41 (4) of the statutes is amended to read:

227.41 (4) Within Except as provided in sub. (5) (¢), within a reasonable time
after receipt of a petition pursuant to this section, an agency shall either deny the
petition in writing or schedule the matter for hearing. If the agency denies the
petition, it shall promptly notify the person who filed the petition of its decision,
including a brief statement of the reasons therefor.

~ SECTION 30. 227.41 (5) of the statutes is created to read:

227.41 (5) (a) The department of revenue shall, on petition by any interested
person, or any group or association of interested persons, issue a declaratory ruling
with respect to the applicability to any person, property, or state of facts of any rule
or statute enforced by it. The department of revenue may issue a declaratory ruling
on the facts contained in the petition. If the department of revenue does not deny the
petition or issue a declaratory ruling on the facts contained in the petition, the

department of revenue shall hold a hearing, as provided under s. 227.44, and shall
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afford all interested parties an opportunity to participate in the hearing. A
declaratory ruling shall bind the department and all parties to the proceedings on
the statement of facts contained in the ruling, unless it is altered or set aside by the
tax appeals commission or a court or the applicable rule or statute is repealed or
materially amended. A ruling, including the denial of the petition, shall be subject
to review by the tax appeals commission as provided in ch. 73.

(b) A petition under par. (a) shall conform to the requirements under sub. (2)
and be filed with the secretary of revenue.

(¢) No later than 30 days after the day that the secretary of revenue receives
a petition under this subsection, the department of revenue shall deny the petition
In writing, issue a notice that it will issue a declaratory ruling on the facts contained
in the petition, in which case the department of revenue shall issue the ruling no
later than 90 days after issuing the notice, or schedule the matter for hearing. The
department may deny the petition only if the petition fails to comply with the
réquirements under sub. (2) and par. (b) or if the department determines that the
petition is frivolous, a justiciable controversy does not exist, the ruling would not
provide guidance on matters of general applicability, or the ruling would substitute
for other procedures available to the parties for resolution of the dispute. If the
department denies the petition, it shall promptly notify the person who filed the
petition of its decision and include with the notice a brief statement of the reasons
for denying the petition. The department may not deny a petition for lack of a
Jjusticiable controversy solely because the only parties to the matter are the
petitioner and the department.

(d) 1. Ifthe department of revenue does not deny the petition, or issue a notice

that it will issue a declaratory ruling based on the facts contained in the petition, the
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department shall hold a hearing and determine, no later than 180 days after the
secretary receives the petition, whether the petitioner has presented sufficient facts
from which to issue a declaratory ruling. The department of revenue, petitioner, and
other parties may take and preserve evidence prior to and during the hearing using
the methods allowed to parties under s. 227.45. With the agreement of the parties,
the department may rule on the petition based on facts stipulated by the parties.
2. If the department determines that it does not have sufficient facts from
which to issue a declaratory ruling, the department may deny the petition. If the
department determines that it has sufficient facts from which to issue a declaratory
ruling, the department shall issue a ruling on the merits of the petition no later than
180 days after the determination, unless the deadline is extended by written
agreement of all parties. The ruling may deny the petition on the grounds that
petition is frivolous, a justiciable controversy does not exist, the ruling would not
provide guidance on matters of general applicability, or that the ruling would

substitute for other procedures available to the parties for resolution of the dispute.

U

STIO . 227.485 (2) (a) 6f the statutes is amended to read:

227.485 ( a “Hearing examiner” means the/dgency, tax appeals commission,
or hearing examiner cong ucting the hearing.

SECTION 32. 227.485 (3) ofthe statytes is amended to read:

227.485 (3) In Except as pro Qi; der sub. (3m), in any contested case in
which an individual, a smgH nonprofit corporation or a small business is the

prevailing party and s@bmits a motion for costs underthis section, the hearing

examiner shalldward the prevailing party the costs incurred in connection with the

contest6d case, unless the hearing examiner finds that the state agency whichis the

_— “.Mm\(h

e /
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osﬂiwruféwparty was substantially justified in taki';lg its position or that speci

cirgumstances exist that would make the award unjust.
ECTION 33. 227.485 (3m) of the statutes is created to read:
227.485 (3m) In any proceeding before the tax appeals commission in whikch
the departyent of revenue is not the prevailing party and the prevailing patty

submits a mo¥jon for costs under this section, the tax appgals commission shall

award the prevaNing party the costs incurred in connecfion with the proceeding
unless the tax appeals commission determines that thg’department of revenue whs
substantially justified if taking its position or that gpecial circumstances exist that
would make the award unjust.

SECTION 34. 227.485 (§) of the statutes #s amended to read:

227.485 (5) If the hearin examiner gAvards costs under sub. (3) or (3m), he o}r
she shall determine the costs undex thig subsection, except as modified under suh.
(4). The decision on the merits of the/cge shall be placed in a proposed decision and
submitted under ss. 227.47 and 227.48. Rhe prevailing party shall submit, within
30 days after service of the proposed decisi . to the hearing examiner and to the
state agency which is the/losing party an ited application for fees and other
expenses, including ay itemized statement from axy attorney or expert witness
representing or apgearing on behalf of the party stating the actual time expended
and the rate at/which fees and other expenses were comp ted. The state agency]

which is th¢/ losing party has 15 working days from the date of receipt of the

applicatigh to respond in writing to the hearing examiner. The kearing examiner)|
shall getermine the amount of costs using the criteria specified in s. 814.245 (5) and |
include an order for payment of costs in the final decision.

SECTION 35. 227.485 (7) of the statutes is amended to read: /

s e
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T e

229 .4857’“(“74) An individual is not eligible to recover costs under this section if
he person’s\properly reported federal adjusted gross income was $1‘50,000 or more
in each of the 3¢alendar years or corresponding fistal years immediately prior to the
commencement of\the case. This subsectigmapplies whether the person files the tax

return individually ok in combinationvith a spouse. Thi ion does n I

0 costs awarded under 3yb. (3rm).
NPz
SECTION 36. 227.485 (N)) (intro.) of the statutes is amended to read:
227.485 (10) (ifitro.) Ifthe d&xaminer finds that the motion under sub. (3) or (3m)

is frivolous, the examiner may jward the state agency all reasonable costs in

At i e

\ responding to the motion. In order tdfind a motion to be frivolous, the examiner must

d one or more of the following:

bt

SECTION 37. 803.08 of the statutes is amended to read:

803.08 Class actions. When the question before the court is one of a common
or general interest of many persons or when the parties are very numerous and it
may be impracticable to bring them all before the court, one or more may sue or

defend for the benefit of the whole, except that no claim may be maintained a ainst

the state or any other party under this section if the relief sought includes the refund

of or dama associated with a tax administered by the state.

SECTION 38. Initial applicability.

(1) The treatment of section 803.08 of the statutes first applies to lawsuits that

are commenced on the effective date of this subsection. 3
(2) The treatment of sections 73.01 (4) (e) 2., 73.16 ( A nnd 7.485
7 ‘

, (3m), and (7) of the statutes first applies to determinations that are issued on the

effective date of this subsection, regardless of whether the amounts at issue relate

to transactions that occurred prior to the effective date of this subsection.

J

( 5>‘/ 5 274930
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€D

(3) The treatment of sections 71.83 (1) (a) 1. to 4. and (3) (a), 73.1%6.05
-,
2 (1) and (2), 76.14, 76.28 (6) (b), 76.39 (3), 76.645 (2} (intro.), 77.60 (2) (intro.)
relates to a showing by the department of revenug), (3), and (4), 78.68 (3) and (4), and

139.25 (3) and (4) of the statutes first applies to interest and penalties imposed on
5 the effective date of this subsection, regardless of whether the amounts at issue
@ relate to transactions that occurred prior to the effective date of this subsection..
SECTION 39. Effective date.

7
8 (1) This act takes effect on the first day of the 3rd month beginning after
9

publication.

(END)
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Under current law, no person, other(th/e person who filed the return or claim,
may inspect an income or franchise tax return or claim, unless that person is doing

so in performing the duties of his or her position.‘/ Under this bill, no person, other
the person who filed the return or claim, may inspect an income or f"l;gnchise tax
return or claim, or any information derived from the return or claim} unless that
person is doing so in performing the duties of his or her position’( In addition, under
the bill, the same prohibition applies to other tax returns and claims, including sales
and use tax returns and claims, estate tax returns and claims, and cigarette tax
returns and claims?’

Insert 4 - 6

1 SEcTION 1. 71.78 (1m) (a) of the statutes is amended to read:

71.78 (1m) (a) No person, except the person who filed the return or claim, may

inspect a return or claim, or any information derived from a return or claim, that is

filed under this chapter unless that person does so in performing the duties of his or

her position. Violation of this paragraph by a state employee is grounds for

Ot s W N

dismissal.

History: 1987 a. 312; 1987 a. 411 ss. 99, 100, 188; 1991 a. 269, 301; 1993 a. 112, 399; 1995 a. 27 ss. 3420x to 3423g, 9116 (5); 1995 a. 233, 404; 1997 a. 27, 63, 237, 323;
1999 a. 32, 89; 2005 a. 25; 2007 a. 20; 2011 a. 32.

Insert 6 - 18
7 SECTION 2. 72.06 of the statutes is amended to read:
8 72.06 Confidentiality of tax returns. Sections 71.78 (1) ,_(_1m1{and (4) to (9)
9 and 71.83 (2) (a) 3. and Sm\./apply to any information obtained from any person by
10 the department on a death tax return, report, schedule, exhibif or other document
11 or from an audit report pertaining to the tg.;g _{eturn.

;" '\3—- ]
History: 1979 c. 139,221; 1987 a. 27; 1987 a, 312s. 17. k ',
Insert 7 - X

Cc J ,
@ @/ (;gPErson who is a party to the determination” means a person who requests
13

a determination for that person’s benefit, files a claim for a refund, or is assessed by

14 the department, but not including any of the following:

y
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1. A person who, on behalf of another person, requests a determination or a
claim for a refund or appeals a determination.

2. A shareholder of a tax-option corporation, a member of a limited liability
company, or a partner of a partnership, unless such an individual is namea or
identified jn the determination, claim for a refund, or assessmentY

@ anonymous person who requests a determination\./

Insert 9 - 6

(b) The department\/r’nay retroactively apply any rule change that is related to
implementing a legislative act or a final and conclusive decision of the tax appeals
commissioﬁ‘{)r the courts to take effect no earlier than the act’s effective date or the
date on which the decision became final and conclusive, unless otherwise prescribed
by the legislature, tax appeals commission, or court, and only if the department
submits the rule’s scope statement to the govefnor for approval under s. 227.135 (2)
no later than 18\£10nths after the latter of the legislative act’s publication date,
effective date, or initial applicability date, or the date on which the decision becomes
final and conclusive. A retroactive application of a rule change not described under
this paragraph shall be subject to approval under s. 227.185.

Insert 17 - 10

SECTION 3. 77.61 (6) of the statutes is created to read:

77.61 (6) (a) No person, except the person who filed the return or claim, may
inspect a return or claim, or any information derived from a return or claim\,/that is
filed under this subchapter\l/mless that person does so in performing the duties of his

or her position. Violation of this paragraph by a state employee is grounds for

dismissal. %
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1 (b) If any person is charged with a violation of par. (a), the secretary of revenue
2 shall notify each taxpayer whose return or claim was improperly inspected by that
3 person.
4 . : v : :

(¢) Any person who is notified under par. (b) may bring an action for damages
5 in regard to the inspection.
6 (d) Any person who violates par. (a) shall upon conviction be fined not less than

C v
@ J$100 nor more than $500\/or imprisoned}\;ogt}ess than one\/month nor more than 6
8

months or both.

9 SECTION 4. 77.76 (3) of the statutes is amended to read:
10 77.76 (3) From the appropriation under s. 20.835 (4) (g) the department shall
11 distribute 98.25% of the county taxes reported for each enacting county, minus the
12 county portion of the retailers’ discounts, to the county and shall indicate the taxes
13 reported by each taxpayer, no later than 75 days following the last day of the calendar
14 quarter in which such amounts were reported. In this subsection, the “county
15 portion of the retailers’ discount” is the amount determined by multiplying the total
16 retailers’ discount by a fraction the numerator of which is the gross county sales and
17 use taxes payable and the denominator of which is the sum of the gross state and
18 county sales and use taxes payable. The county taxes distributed shall be increased
19 or decreased to reflect subsequent refunds, audit adjustments and all other
20 adjustments of the county taxes previously distributed. Interest paid on refunds of
21 county sales and use taxes shall be paid from the appropriation under s. 20.835 (4)

22 (g) at the rate paid by this state under s. 77.60 (1) (a). The county may retain the
23 amount it receives or it may distribute all or a portion of the amount it receives to

24 the towns, villages, cities and school districts in the county. Any county receiving a

N
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report under this subsection is subject to the duties of confidentiality to which the

department of revenue is subject under s. 77.61 (5) and (6).

History: 1985 a. 29, 41; 1991 a. 37, 269; 1995 a. 56; 1999 3.9%67; 2001 a. 16; 2009 a. 28; 2011 a. 32.

SECTION 5. 77.76 (3m) of the statutes is amended to read:

77.76 (3m) From the appropriation under s. 20.835 (4) (gb) the department, for
the first 2 years of collection, shall distribute 97% of the taxes reported for each local
professional baseball park district that has imposed taxes under this subchapter,
minus the district portion of the retailers’ discounts, to the locél professional baseball
park district no later than the end of the 3rd month following the end of the calendar
quarter in which such amounts were reported. From the appropriation under s.
20.835 (4) (gb) the department, after the first 2 years of collection, shall distribute
98.5% of the taxes reported for each local professional baseball park district that has
imposed taxes under this éubchapter, minus the district portion of the retailers’
discount, to the local professional baseball park district no later than the end of the
3rd month following the end of the calendar quarter in which such amounts were
reported. At the time of distribution the department shall indicate the taxes reported
by each taxpayer. In this subsection, the “ district portion of the retailers’ discount”
is the amount determined by multiplying the total retailers’ discount by a fraction
the numerator of which is the gross local professional baseball park district sales and
use taxes payable and the denominator of which is the sum of the gross state and local
professional baseball park district sales and use taxes payable. The local
professional baseball park district taxes distributed shall be increased or decreased
to reflect subsequent refunds, audit adjustments and all other adjustments of the
local professional baseball park district taxes previously distributed. Interest paid

on refunds of local professional baseball park district sales and use taxes shall be

Yy



W N

© 0 3 O O

10
11
12
13

14

15
16
17
18
19
20
21
22
23

-5- LRB-2769/1ins
JK&GMMjld;jf

paid from the appropriation under s. 20.835 (4) (gh) at the rate paid by this state
under s. 77.60 (1) (a). Any local professional baseball park district receiving a report
under this subsection is subject to the duties of confidentiality to which the

v
department of revenue is subject under s. 77.61 (5) and (6).

History: 1985 a. 29, 41; 1991 a. 37, 269; 1995 a. 56; 1999 j 167; 2001 a. 16; 2009 a. 28; 2011 a. 32.

SECTION 6. 77.76 (3p) of the statutes is amended to read:

77.76 (3p) From the appropriation under s. 20.835 (4) (ge) the department of
revenue shall distribute 98.5% of the taxes reported for each local professional
football stadium district that has imposed taxes under this subchapter, minus the
district portion of the retailers’ discount, to the local professional football stadium
district no later than the end of the 3rd month following the end of the calendar
quarter in which such amounts were reported. At the time of distribution the
department of revenue shall indicate the taxes reported by each taxpayer. In this
subsection, the “district portion of the retailers’ discount” is the amount determined
by multiplying the total retailers’ discount by a fraction the numerator of which is
the gross local professional football stadium district sales and use taxes payable and
the denominator of which is the sum of the gross state and local professional football
stadium district sales and use taxes payable. The local professional football stadium
district taxes distributed shall be increased or decreased to reflect subsequent
refunds, audit adjustments and all other adjustments of the local professional
football stadium district taxes previously distributed. Interest paid on refunds of
local profeséional football stadium district sales and use taxes shall be paid from the
appropriation under s. 20.835 (4) (ge) at the rate paid by this state under s. 77.60 (1)

(a). Any local professional football stadium district receiving a report under this

y
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subsection is subject to the duties of confidentiality to which the department of

revenue is subject under s. 77.61 (5) and §61.\/

History: 1985 a. 29, 41; 1991 a. 37, 269; 1995 a. 56; 1999 a. 9, 167; 2001 a. 16; 2009 a. 28; 2011 a. 32.

o

(>

7

SECTION 7. 77.95 of the statutes is amended to read:
77.95 Interest and penalties. The interest and penalty provisions under ss.

v
71.82 (1) (a) and (b) and (2) (a) and (b), 71.83 (1) (a) 1., 2. and 7. and (b) 1., (2) (a) 1.
T € LT\e
tog3m. and (b) 1. to 3. and (3) and 71.85, as they apply to the taxes under ch. 71, apply
R_ L ’

to the surcharge under this subchapter.

History: 1989 a. 335; 1991 a. 39, 199‘&6.

9
10
11
13
14

15

SECTION 8. 77.982 (2) of the statutes, as affected by 2011 Wisconsin Act 18, is
amended to read: |

77.982 (2) Sections 77.51 (1f), (3pf), (9p), (12m), (14), (14g), (15a), and (15b),
77.52 (1b), (3), (5), (13), (14), and (18) to (23), 77.54 (51) and (52), 77.58 (1) to (5), (6m),
and (7), 77.522, 77.585, 77.59, 77.60, 77.61 (2), (3m), (5),(8), (9), and (12) to (15),

SO UNderseoTe

and 77.62, as they apply to the taxes under subch. III, apply to thetax under this
subchapter. Section 77.73, as it applies to the taxes under subch. V, applies to the

tax under this subchapter.

History: 1993 a. 263, 491; 1999 a. 9:% a. 203; 2007 a. 20; 2009 a. 2, 330; 2011 a. 18.

16
17
18
19
20
21
22
23
24

SECTION 9. 77.982 (3) of the statutes is amended to read:

77.982 (3) From the appropriation under s. 20.835 (4) (gg), the depaftmenj; of
revenue shall distribute 97.45% of the taxes collected under this subchapter for each
district to that district and shall indicate to the district the taxes reported by each
taxpayer in that district, no later than the end of the month following the end of the
calendar quarter in which the amounts were collected. The taxes distributed shall
be increased or decreased to reflect subsequent refunds, audit adjustments, and all
other adjustments. Interest paid on refunds of the tax under this subchapter shall

be paid from the appropriation under s. 20.835 (4) (gg) at the rate under s. 77.60 (1)

X
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(a). Those taxes may be used only for the district’s debt service on its bond
obligations. Any district that receives a report along with a payment under this
subsection is subject to the duties of confidentiality to which the department of
‘revenue is subject under s. 77.61 (5) gﬁmj_(ﬁ)\./

History: 1993 a. 263, 491; 1999 a. 9; 2003 a. 203; 2007 a. 20%9 a. 2, 330; 2011 a. 18.

10
11
12
13

SECTION 10. 77.991 (2) of the statutes, as affected by 2011 Wisconsin Act 18,
i1s amended to read:

77.991 (2) Sections 77.51 (12m), (14), (14g), (15a), and (15b), 77.52 (1b), (3), (5),
(13), (14), (18), and (19), 77.58 (1) to (5), (6m), and (7), 77.522, 77.585, 77.59, 77.60,
77.61 (2), (3m), (5), (_Ql\,/(S), (9), and (12) to (15), and 77.62, as they apply to the taxes
under subch. III, apply to the tax under this subchapter. Section 77.73, as it applies
to the taxes under subch. V, applies to the tax under this subchapter. The renter shall
collect the tax under this subchapter from the person to whom the passenger car is

rented.

History: 1993 a. 263; 1999 a. 9; 2003 a. 203; 2007 a. ZO\A‘) a. 2, 330; 2011 a. 18.

14
15
16
17
18
19
20
21
22
23

24

SECTION 11. 77.9941 (5) of the statutes is amended to read:

77.9941 (5) From the appropriation under s. 20.835 (4) (gd) the department
shall distribute 97% of the taxes under this subchapter reported, for each
municipality or county that has imposed the tax, minus the municipality’s or county’s
portion of the retailers’ discounts, to the municipality or county and shall indicate
the taxes reported by each taxpayer, no later than the end of the 3rd month following
the end of the calendar quarter in which such amounts were reported. In this
subsection, the “municipality’s or county’s portion of the retailers’ discount” is the
amount determined by multiplying the total retailers’ discount by a fraction the
numerator of which is the gross sales and use taxes payable under this subchapter

and the denominator of which is the sum of the gross state sales and use taxes and

’
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the sales taxes and use taxes payable under this subchapter. The taxes under this
subchapter distributed shall be increased or decreased to reflect subsequent refunds,
audit adjustments and all other adjustments of the taxes under this subchapter
previously distributed. Interest paid on refunds of sales and use taxes under this
subchapter shall be paid from the appropriation under s. 20.835 (4) (gd) at the rate
paid by this state unders. 77.60 (1) (a). Any municipality or county receiving a report
under this subsection is subject to the duties of confidentiality to which the

Vv
department of revenue is subject under s. 77.61 (5) and (6).

History: 1997 a. 27; 2005 a. 25; 2009 a. 2, 28.

SECTION 12. 77.9951 (2) of the statutes, as affected by 2011 Wisconsin Act 18,
is amended to read:

77.9951 (2) Sections 77.51 (3r), (12m), (14), (14g), (15a), and (15b), 77.52 (1b),
(3), (6), (13), (14), (18), and (19), 77.58 (1) to (5), (6m), and (7), 77.522, 77.585, 77.59,
77.60,77.61 (2), (3m), (5),\/@ (8), (9), and (12) to (15), and 77.62, as they apply to the
taxes under subch. III, apply to the fee under this subchapter. The renter shall collect

the fee under this subchapter from the person to whom the vehicle is rented.

History: 1997 a. 27;.2007 a. 20; 2009 a. 2, 28, 330; 2011 a. 18.

16
17
18
19
20

&

23

SECTION 13. 77.9964 (2) of the statutes is amended to read:

77.9964 (2) Except as provided in s. 77.9961 (1) (b), (d), and (e), ss. 71.74 (1) to

(3), (7),(9), and (10) to (12), 71.75 (1), (2), (6), (7), (9), and (10), 71.77 (1) and (4) to (8),

71.78 (1) to (4) and (5) to (8), 71.80 (1) (a) and (b), (4) to (6), (8) to (12), (14), (17), and

(18), 71.82 (1) and (2) (a) and (b), 71.83 (1) (a) 1. and 2. and (b) 1., 2., and 6., (2) (a)
T T

1. to 33m. and (b) 1. to 3., and (3), 71.87, 71.88, 71.89, 71.90, 71.91 (1) (a), (2), (3), and
A_-sCote

(4) to (7), 71.92, and 71.93 as they apply to the taxes under ch. 71 apply to the fees

under this subchapter.

History: 1997 a.27; 1999 a. 9; 2003 a. 312. i
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SECTION 14. 77.9972 (2) of the statutes, as affected by 2011 Wisconsin Act 18&1‘
is amended to read:

77.9972 (2) Sections 77.51 (12m), (14), (14g), (15a), and (15b), 77.52 (1b), (3),
(5),(13),(14),(18),and (19), 77.58 (1) to (5), (6m), and (7), 77.522, 77.585, 77.59, 77.60,
77.61 (2), (3m), (5):/@ (8), (9), and (12) to (15), and 77.62, as they apply to the taxes
under subch. III, apply to the fee under this subchapter. Section 77.73, as it applies
to the taxes under subch. V, applies to the fee under this subchapter. The renter shall
collect the fee under this subchapter from the person to whom the passenger car is

rented.

History: 2005 a. 25; 2007 a. 20; 2009 a. 2, 28, 330; 2011 a. 18, 32.

10
11
12
13
14
15
16
17

19
20
21
22
23

Insert 18 - 3

SECTION 15. 125.52 (8) of the statutes is created to read: . _

125.52 (8) CONFIDENTLALITY.\/SeCtiOIlS 71.78 (1m) and 71.83 (2) (a) 3. and 3m.,
as they apply to returns and claims under ch. 71, apply to permits issued under this
section.

SECTION 16. 125.53 (3) of the statutes is created to read:

125.23 (3) Sections 71.78 (1m)Jand 71.83 (2) (a) 3. and 3m\{ as they apply to
returns and claims under ch\./71, apply to permits issued under this section.

SECTION 17. 125.58 (5)\{)(f the statutes is created to read:

125.§ (5) Sections 71.78 (1m)‘émd 71.83 (2) (a) 3. and 3m., as they apply to
returns and claims under ch. 71, apply to permits issued under this section.

SEcTION 18. 139.11 (4) (a) of the statutes is amended to read:

139.11 (4) (a) Sections 71.78 (1),_(Lm),\énd (4)to (9)and 71.83 (2) (a) 3.\_3/_1&3@_.,
relating to confidentiality of income, franchise and gift tax returns, apply to any

information obtained from any person on a fermented malt beverage tax return,

N
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report, schedule, exhibit or other document or from an audit report relating to any
of those documents, except that the department of revenue shall publish brewery

production and sales statistics.

History: 1981 c. 20; 1985 a. 120, 302; 1987 a. 312 ss. 10, 17; 1991 a. 39; 1993 a. 482; 1997 a. 27; 2007 a. 20, 85.

Insert 18 - 21

SECTION 19. 139.38 (6) of the statutes is amended to read:

139.38 (6) Sections 71.78 (l)m\énd (4) to (9) and 71.83 (2) (a) 3. gnr\i/am.,
relating to confidentiality of income, franchise and gift tax returns, apply to any
information obtained from any person on a cigarette tax return, report, schedule,

exhibit or other document or from an audit report pertaining to the same.

History: 1977 c. 289 ss. 9, 11m; 1981 c. 20; 1983 a. 27; 1985 A}&; 1987 a. 312 ss. 11, 17; 1991 a. 39; 1993 a. 482; 1997 a. 27; 2005 a. 25, 49.

SECTION 20. 139.82 (6) of the statutes is amended to read:

139.82 (6) Sections 71.78 (1),_(1_m2/and (4) to (9) and 71.83 (2) (a) 3.\::/1nd 3m.,
relating to confidentiality of income, franchise and gift tax returns, apply to any
information obtained from any person on a tobacco product tax return, report,

schedule, exhibit or other document or from an audit report pertaining to the same.

History: 1981 c. 20; 1987 a. 312; 1991 a. 39; 1997 a. 27; 1999 a. 9.

Insert 22 - 15

SECTION 21. 227.483 (1) of the statutes is amended to read:

227.483 (1) If a hearing examiner or the tax appeals commissioﬁ/ﬁnds, at any
time during the proceeding, that an administrative hearing commenced or continued
by a petitioner or a claim or defense used by a party is frivolous, the hearing examiner
or tax appeals commissioﬁ/shall award the successful party the costs and reasonable
attorney fees that are directly attributable to responding to the frivolous petition,

claim, or defense.

History: 2003 a. 118.

Insert 25 - 6

3
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(4) The treatment of section 73.16 (3) of the statutes first applies to final audit
reports beginning on January 1, 2014.
v
(5) The treatment of section 227.41 (1), (3), (4), and (5) of the statutes first

applies to petitions filed on the effective date of this subsection.
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Representative Strachota and Senator Zipperer

Diane Hardt, Income, Sales & Excise Tax Administrator
Wisconsin Department of Revenue

September 29, 2011
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The Department has six technical comments on this draft.

1.

Page 11-12: delete erroneous inclusion of fraud section (76.05(1)) in negligence

rovide any papers or testimony to the department cannot attack the department’s

, \/m{dard. Section 76.05(1) deals with situations in which a utility who has refused to
p

determination thereafter unless the utility shows fraud or mistake. It is NOT a negligence
penalty situation (that is imposed against such companies in sec. 76.05(2), which is
modified by this bill). Since there is no intent to modify fraud standards, this section
should not be part of this bill.

errgn€ous negligence standard. On page 2, the first three paragraphs of the Analysis

ould be modified to delete the sentence describing equitable recoupment, and to delete
the negligence standard (as the intent is to leave the standard unchanged, but shift the
burden of proof to the Department of Revenue).

Under the bill, generally, a person who is subject to an assessment or audit
determination by DOR is not liable for any amount that DOR asserts that the
person owes if the liability asserted is the result of a tax issue that existed in a
prior assessment or audit, a DOR employee involved in the prior assessment or
audit knew of the tax issue, and DOR did not assert the liability for the tax issue at
the time of the prior assessment or audit. This provision, however, does not cover
the treatment of tax issues that were not specifically addressed in the prior

assessment or audlt determmanon by DOR—F&stheﬂﬁefe—a—pefsen—agamst—whem




Under the bill, DOR may not impose a penalty on a taxpayer for
negligence or for otherwise filing an improper return unless the the taxpayer’s
action was due to the taxpayer’s willful neglect and not to reasonable cause.

el at e 's¥a At - e LMo danea-and-theae-<tafiite-—-rrHe-—a

3. Page 30: clarify effective date in Section 53 for written guidance reliance. “Final
audit reports™ is not a technical term — audit determination is. Also, it is unclear whether
this will apply for audit determinations with audit periods beginning on or after 1/1/14, or

dit determinations for ANY audit periods where the determinations are issued

beginning on 1/1/14. We assume the latter and recommend that it be amended as
follows:

(4) The treatment of section 73.16(3) of the statutes first applies to final-audit
determinations beginning-on-issued after January 1, 2014.

age 9-10: correct cross-references in guidance section, sec. 73.16(2). Paragraph (b)
is all new and no longer contains a reference to pars. (a) and (am). However, the other
three paragraphs still contain a cross referencing problems. For example, par. (a) refers
to an exception in pars. (b) and (¢). Par. (a) and par. (b) both address rules, but par. (c)
addresses written guidance so par. (a) should only refer to the exception in par. (b) and
not upyé’). Therefore, we recommend the following changes:

. Aar (a) - Eliminate reference to par. (c).
'+ 2. Pgr(am) - Eliminate reference to par. (b).
\3/({::%) - Eliminate reference to par. (a).
. Page 8: delete “modified” to avoid unduly restraining TAC’s ability to cite its own
decisions. On page 8, sec. 73.015(3) tell courts when they cannot cite a Tax Appeals
Commission decision. There is a separation of powers issue that may make this

ineffective: it may be argued that the legislative and executive branch cannot tell the
judicial branch what it can and cannot cite.

Also, this language is confusing and could prohibit the TAC from citing its own
holdings if they were previously modified. Consider this example:
CASE A: holds persons and partnerships can depreciate cars used for business.
CASE B: modifies Case A so partnerships cannot depreciate cars used for
business.
CASE C: TAC wants to cite Case A as authority that persons can depreciate cars
used for business, but can’t cite it because Case A’s holding on depreciation was
modified by case B.



For that reason, if this section is included, we recommend the following:

73.015 (3) Except for decisions and orders in small claims matters, as defined
in s. 73.01 (1) (b), a conclusion of law or other holding in any decision or order of
the tax appeals commission may be cited by the commission or the courts as
authority unless that conclusion of law or holding has been reversed, medified:

- overruled, or vacated on the merits on appeal or by a subsequent decision or order
of the commission.

- Be consistent on referring to persons rather than taxpayers. Section 73.16(1)(c)
refers to “persons.” For consistency, we should change sec. 73.16(1)(e) as follows:

"Written guidance" means a written statement made by an employee of the
department acting in an official capacity regarding a Wisconsin tax question to the

taxpayer a person or the taxpayer’s person's representative.



