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Malaise, Gordon

From: Smith, Heather

Sent: Thursday, December 09, 2010 11:45 AM
To: Malaise, Gordon

Subject: Drafting request

Hi Gordon,

Senator Olsen asked me to submit a drafting request for him that would change Wisconsin's FMLA provisions so they
mirror the federal provisions.

Thanks!

Heather Smith
Senator Olsen’s office
266-0751
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(1) a description of the need for technical as-
sistance;

(2) a description of the types of appren-
ticeable occupations or nontraditional occupa-
tions in which the employer or labor union
would like to train or employ women;

(3) assurances that there are or will be suit-
able and appropriate positions available in the
apprenticeable occupations program or in the
nontraditional occupations being targeted;
and

(4) commitments that reasonable efforts
shall be made to place qualified women in ap-
prenticeable occupations or nontraditional oc-
cupations.

(Pub. L. 102-530, §6, Oct. 27, 1992, 106 Stat. 3467.)
$2506. Liaison role of Department of Labor

The Department of Labor shall serve as a liai-
son among employers, labor unions, and commu-
nity-based organizations. The liaison role may
include—

(1) coordination of employers, labor unions,
and community-based organizations with re-
spect to technical assistance provided under
section 2503(a) of this title;

(2) conducting regular assessment meetings
with representatives of employers, labor
unions, and community-based organizations
with respect to such technical assistance; and

(3) seeking the input of employers and labor
unions with respect to strategies and recom-
mendations for improving such technical as-
sistance.

(Pub. L. 102-530, §7, Oct. 27, 1992, 106 Stat. 3467.)

§2507. Study of barriers to participation of
women in apprenticeable occupations and
nontraditional occupations

(a) Study

With funds available to the Secretary to carry
out the operations of the Department of Labor
in fiscal years 1994 and 1995, the Secretary shall
conduct a study of the participation of women
in apprenticeable occupations and nontradi-
tional occupations. The study shall examine—

(1) the barriers to participation of women in
apprenticeable occupations and nontraditional
occupations;

(2) strategies for overcoming such barriers;

(3) the retention rates for women in appren-
ticeable occupations and nontraditional occu-
pations;

(4) strategies for retaining women in appren-
ticeable occupations and nontraditional occu-
pations;

(5) the effectiveness of the technical assist-
ance provided by the community-based organi-
zations; and

(6) other relevant issues affecting the par-
ticipation of women in apprenticeable occupa-
tions and nontraditional occupations.

(b) Report

Not later than 2 years after October 27, 1992,
the Secretary shall submit to the Congress a re-
port containing a summary of the results of the
study described in subsection (a) of this section
and such recommendations as the Secretary de-
termines to be appropriate.
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(Pub. L. 102-530, §8, Oct. 27, 1992, 106 Stat. 3467.)
§ 2508. Definitions

For purposes of this chapter:

(1) The term ‘“‘community-based organiza-
tion” means a community-based organization
as defined in section 4(5) of the Job Training
Partnership Act (29 U.S.C. 1501(5)),! that has
demonstrated experience administering pro-
grams that train women for apprenticeable oc-
cupations or other nontraditional occupations.

(2) The term ‘“‘nontraditional occupation”
means jobs in which women make up 25 per-
cent or less of the total number of workers in
that occupation.

(3) The term ‘“Secretary’ means the Sec-
retary of Labor.

(Pub. L. 102-530, §9, Oct. 27, 1992, 106 Stat. 3468.)
REFERENCES IN TEXT

Section 4(5) of the Job Training Partnership Act (29
U.8.C. 1501(5)), referred to in par. (1), was classified to
section 1503(5) of this title and was repealed by Pub. L.
106-220, title I, §189(b)(2), (¢)(2)(B), Aug. 7, 1998, 112 Stat.
1059, effective July 1, 2000. Pursuant to section 2940(b)
of this title, references to a provision of the Job Train-
ing Partnership Act, effective Aug. 7, 1898, are deemed
to refer to that provision or the corresponding provi-
sion of the Workforce Investment Act of 1998, Pub. L.
105-220, Aug. 7, 1998, 112 Stat. 936, and effective July 1,
2000, are deemed to refer to the corresponding provision
of the Workforce Investment Act of 1998. For complete
classification of the Workforce Investment Act of 1998
to the Code, see Short Title note set out under section
9201 of Title 20, Education, and Tables.

§2509. Technical assistance program authoriza-
tion

There 1is authorized to be appropriated
$1,000,000 to carry out section 2503 of this title.

(Pub. L. 102-530, §10, Oct. 27, 1992, 106 Stat. 3468.)
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§2601. Findings and purposes
(a) Findings
Congress finds that—

(1) the number of single-parent households
and two-parent households in which the single
parent or both parents work i8 increasing sig-
nificantly;

(2) it is important for the development of
children and the family unit that fathers and
mothers be able to participate in early child-
rearing and the care of family members who
have serious health conditions;

(3) the lack of employment policies to ac-
commodate working parents can force individ-
uals to choose between job security and
parenting;

(4) there is inadequate job security for em-
ployees who have serious health conditions
that prevent them from working for tem-
porary periods;

(5) due to the nature of the roles of men and
women in our society, the primary responsibil-
ity for family caretaking often falls on
women, and such responsibility affects the
working lives of women more than it affects
the working lives of men; and

(6) employment standards that apply to one
gender only have serious potential for encour-
aging employers to discriminate against em-
ployees and applicants for employment who
are of that gender.

(b) Purposes

It is the purpose of this Act—

(1) to balance the demands of the workplace
with the needs of families, to promote the sta-
bility and economic security of families, and
to promote national interests in preserving
family integrity;

(2) to entitle employees to take reasonable
leave for medical reasons, for the birth or
adoption of a child, and for the care of a child,
spouse, or parent who has a serious health
condition;

(3) to accomplish the purposes described in
paragraphs (1) and (2) in a manner that accom-
modates the legitimate interests of employers;

(4) to accomplish the purposes described in
paragraphs (1) and (2) in a manner that, con-
sistent with the Equal Protection Clause of
the Fourteenth Amendment, minimizes the
potential for employment discrimination on
the basis of sex by ensuring generally that
leave is available for eligible medical reasons
(including maternity-related disability) and
for compelling family reasons, on a gender-
neutral basis; and

(5) to promote the goal of equal employment
opportunity for women and men, pursuant to
such clause.

(Pub. L. 103-3, §2, Feb. 5, 1993, 107 Stat. 6.)
REFERENCES IN TEXT

This Act, referred to in subsec. (b), is Pub. L. 103-3,
Feb. 5, 1993, 107 Stat. 6, known as the Family and Medi-
cal Leave Act of 1993, which enacted this chapter, sec-
tions 60m and 60n of Title 2, The Congress, and sections
6381 to 6387 of Title 5, Government Organization and
Employees, amended section 2105 of Title 5, and en-
acted provisions set out as notes below. For complete
classification of this Act to the Code, see Short Title
note set out below and Tables.

EFFECTIVE DATE
Section 405 title IV of Pub. L. 103-3 provided that:

“(a) TrTLE II1.-—Title III [enacting subchapter II of
this chapter] shall take effact on the date of the enact-
ment of this Act [Feb. 5, 1993].

*(b) OTHER TITLES.—

“(1) IN GENERAL.—Except as provided in paragraph
(2), titles I, II, and V and this title [enacting sub-
chapters I and III of this chapter, sections 60m and
60n of Title 2, The Congress, and gections 6381 to 6387
of Title 5, Government Organization and Employees,
and amending section 2105 of Title 5} shall take effect
8 months after the date of the enactment of this Act.

“(2) COLLECTIVE BARGAINING AGREEMENTS.—In the
case of a collective bargaining agreement in effect on
the effective date prescribed by paragraph (1), title I
[enacting subchapter I of this chapter] shall apply on
the earlier of—

‘(A) the date of the termination of such agree-
ment; or

“‘(B) the date that occurs 12 months after the date
of the enactment of this Act.”

SHORT TITLE OF 2009 AMENDMENT

Pub. L. 111-119, §1, Dec. 21, 2009, 123 Stat. 3476, pro-
vided that: ““This Act [amending sections 2611 and 2612
of this title] may be cited as the ‘Alrline Flight Crew
Technical Corrections Act’.”

SHORT TITLE

Section 1(a) of Pub. L. 103-3 provided that: “This Act
[enacting this chapter, sections 60m and 60n of Title 2,
The Congress, and sections 6381 to 6387 of Title 5, Gov-
ernment Organization and Employees, amending sec-
tion 2105 of Title 5, and enacting provisions set out
above] may be cited as the ‘Family and Medical Leave
Act of 1993’.”

SUBCHAPTER I-GENERAL REQUIREMENTS

FOR LEAVE

§2611. Definitions

As used in this subchapter:
(1) Commerce

The terms ‘“‘commerce’” and ‘‘industry or ac-
tivity affecting commerce” mean any activity,
business, or industry in commerce or in which
a labor dispute would hinder or obstruct com-
merce or the free flow of commerce, and in-
clude ‘‘commerce’ and any ‘‘industry affect-
ing commerce”, as defined in paragraphs (1)
and (3) of section 142 of this title.

(2) Eligible employee

(A) In general

The term ‘“‘eligible employee’” means an
employee who has been employed—

(1) for at least 12 months by the em-
ployer with respect to whom leave is re-
quested under section 2612 of this title; and

(ii) for at least 1,250 hours of service with
such employer during the previous 12-
month period.

(B) Exclusions

The term ‘“‘eligible employee’’ does not in-
clude— :

(1) any Federal officer or employee cov-
ered under subchapter V of chapter 63 of
title 5; or

(ii) any employee of an employer who is
employed at a worksite at which such em-
ployer employs less than 50 employees if
the total number of employees employed
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by that employer within 75 miles of that
worksite is less than 50.

(C) Determination

For purposes of determining whether an
employee meets the hours of service require-
ment specified in subparagraph (A){i), the
legal standards established under section 207
of this title shall apply.
(D) Airline flight crews

(i) Determination

For purposes of determining whether an
employee who is a flight attendant or
flight crewmember (as such terms are de-
fined in regulations of the Federal Avia-
tion Administration) meets the hours of
service requirement specified in subpara-
graph (A)(ii), the employee will be consid-
ered to meet the requirement if—

(I) the employee has worked or been
paid for not less than 60 percent of the
applicable total monthly guarantee, or
the equivalent, for the previous 12-month
period, for or by the employer with re-
spect to whom leave is requested under
section 2612 of this title; and

(II) the employee has worked or been
paid for not less than 504 hours (not
counting personal commute time or time
spent on vacation leave or medical or
sick leave) during the previous 12-month
period, for or by that employer.

(i1) File

Each employer of an employee described
in clause (i) shall maintain on file with the
Secretary (in accordance with such regula-
tions as the Secretary may prescribe) con-
taining information specifying the applica-
ble monthly guarantee with respect to
each category of employee to which such
guarantee applies.

(iii) Definition
: In this subparagraph, the term ‘‘applica-
ble monthly guarantee” means—

(I) for an employee described in clause
(1) other than an employee on reserve

. status, the minimum number of hours
; for which an employer has agreed to
schedule such employee for any given
. month; and
(II) for an employee described in clause
: (i) who is on reserve status, the number
of hours for which an employer has
agreed to pay such employee on reserve
i status for any given month,

as established in the applicable collective
bargaining agreement or, if none exists, in
‘_the employer’s policies.
(3) Employ; employee; State
The terms ‘employ’”, ‘“employee’, and
‘‘State’” have the same meanings given such
terms in subsections (c), (e), and (g) of section
203 of this title.
(4) Employer
(A) In general

The term “‘employer’—
(1) means any person engaged in com-
merce or in any industry or activity af-
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fecting commerce who employs 50 or more
employees for each working day during
each of 20 or more calendar workweeks in
the current or preceding calendar year;

(11) includes—

(I) any person who acts, directly or in-
directly, in the interest of an employer
to any of the employees of such em-
ployer; and

(II) any successor in interest of an em-
ployer;

(iii) includes any ‘‘public agency’, as de-
fined in section 203(x) of this title; and
(iv) includes the Government Account-
ability Office and the Library of Congress.
(B) Public agency

For purposes of subparagraph (A)(il), a
public agency shall be considered to be a
person engaged in commerce or in an indus-
try or activity affecting commerce.

(6) Employment benefits

The term ‘“‘employment benefits’’ means all
benefits provided or made available to employ-
ees by an employer, including group life insur-
ance, health insurance, disability insurance,
sick leave, annual leave, educational benefits,
and pensions, regardless of whether such bene-
fits are provided by a practice or written pol-
icy of an employer or through an “‘employee
benefit plan’, as defined in section 1002(3) of
this title.

(6) Health care provider

The term ‘‘health care provider’” means—
(A) a doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
(as appropriate) by the State in which the
doctor practices; or
(B) any other person determined by the
Secretary to be capable of providing health
care services.
(7) Parent

The term ‘‘parent’ means the biological par-
ent of an employee or an individual who stood
in loco parentis to an employee when the em-
ployee was a son or daughter.

(8) Person

The term ‘“‘person’” has the same meaning
given such term in section 203(a) of this title.

(9) Reduced leave schedule

The term ‘‘reduced leave schedule” means a
leave schedule that reduces the usual number
of hours per workweek, or hours per workday,
of an employee.

(10) Secretary

The term ‘“Secretary” means the Secretary
of Labor.

(11) Serious health condition

The term ‘‘serious health condition” means
an illness, injury, impairment, or physical or
mental condition that involves—

(A) inpatient care in a hospital, hospice, or
residential medical care facility; or
(B) continuing treatment by a health care
provider.
(12) Son or daughter

The term ‘‘son or daughter” means a bio-
logical, adopted, or foster child, a stepchild, a
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legal ward, or a child of a person standing in
loco parentis, who is—
(A) under 18 years of age; or
(B) 18 years of age or older and incapable
of gelf-care because of a mental or physical

The term ‘‘spouse’ means a husband or wife,
a8 the case may b

/ 14) Covered active duty

The term ‘‘covered active duty” means—

(A) in the case of a member of a regular
component of the Armed Forces, duty during
the deployment of the member with the
Armed Forces to a foreign country; and

(B) in the case of a member of a reserve
component of the Armed Forces, duty during
the deployment of the member with the
Armed Forces to a foreign country under a
call or order to active duty under a provision
of law referred to in section 101(a)(13)(B) of
title 10.

(16) Covered servicemember

R

e

(A) a member of the Armed Forces (includ-
ing a member of the National Guard or Re-
serves) who is undergoing medical treat-;
ment, recuperation, or therapy, is otherwises
in outpatient status, or is otherwise on the:
t;emporary disability retired list, for a seri- §
ous
(B) a veteranjwho is undergoing medical:
ration, or therapy, for a

any time during the period of 5 years preced—{
ing the date on which the veteran undergoes'
that medical treatment, recuperation, or':

! therapy.
\/ (16) Outpatient status

f The term ‘‘outpatient status’’, with respect
i to a covered servicemember, means the status
{ of a member of the Armed Forces assigned
i to—
i (A) a military medical treatment facility
; as an outpatient; or

(B) a unit established for the purpose of
! providing command and control of members
i of the Armed Forces receiving medical care
| as outpatients.
(17) Next of kin

The term ‘“‘next of kin”’, used with respect to

ative of that individual.
(18) Serious injury or iliness
The term ‘‘gerious injury or illness’’—

ness that was incurred by the member in '’
line of duty on active duty in the Armed |
Forces (or existed before the beginning of:
the member’s active duty and was aggra-.
vated by service in line of duty on activeg
duty in the Armed Forces) and that may .
render the member medically unfit to per- @
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The term ‘‘covered servicemember’” means— [
|
!

illness; or 2

E
1
t

serious injury or illness and who was a mem- |
ber of the Armed Forces (including a mem- ;
ber of the National Guard or Reserves) at ;

H

an individual, means the nearest blood rel- |
: the member’s office, grade, rank, or rating.”

(A) in the case of a member of the Armed
Forces (including a member of the National
Guard or Reserves), means an injury or ill- |
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form the duties of the member’s office,
grade, rank, or rating; and

(B) in the case of a veteran who was a
member of the Armed Forces (including a
member of the National Guard or Reserves)
at any time during a period described in
paragraph (15)(B), means a qualifying (as de-
fined by the Secretary of Labor) injury or
illness that was incurred by the member in
line of duty on active duty in the Armed
Forces (or existed before the beginning of
the member’s active duty and was aggra-
vated by service in line of duty on active
duty in the Armed Forces) and that mani-
fested itself before or after the member be-
came a veteran.

(19) Veteran

The term ‘‘veteran” has the meaning given
the term in section 101 of title 38.

Kl?ub L. 1033, tRIs T § 101 Feb- 5. 1993, 1

Pub. L. 1041, title II, §202(c)(1)(A), Jan. 23,
1995, 109 Stat. 9; Pub. L. 108-271, §8(b), July T.
2004, 118 Stat. 814: Pub. L. 110-181, div. A, title V.
§585(2)(1), Jan. 28, 2008, 122 Stat. 128; Pub. L.
111-84, div. A, title V, §565(a)(1)(A), (2), (3), Oct.
28, 2009, 123 Stat. 2309, 2310; Pub. L. 111-119, §2(a),
Dec. 21, 2009, 123 Stat. 3476.)

AMENDMENTS

2009—Par. (2)(D). Pub. L. 111-119 added subpar. (D).

Par. (14). Pub. L. 111-84, §565(a)1)(A){1), added par.
(14) and struck out former par. (14). Prior to amend-
ment, text read as follows: “The term ‘active duty’
means duty under a call or order to active duty under
a provision of law referred to in section 101(a)(13)(B) of
title 10.>°

Par. (15). Pub. L. 111-84, §565(a)(2), amended par. (15)
generally. Prior to amendment, text read as follows:
‘“The term ‘covered servicemember’ means a member of
the Armed Forces, including a member of the National
Guard or Reserves, who i8 undergoing medical treat-

ment, recuperation, or therapy, I8 otherwise in out-
patlent status, or is otherwise on the temporary dis-
abllity retired list, for a serious injury or illness.”

Pub. L. 111-84, §565(a)(1)(A)(11), redesignated par. (16)
tas (15) and struck out former par. (15). Prior to amend-
!ment, text read as follows: ‘“The term ‘contingency op-
‘eration’ has the same meaning given such term in sec-
itlon 101(a)(13) of title 10.”

't Pars. (16), (17). Pub. L. 111-84, §565(a)(1)(A)(11), redes-
dgnated pars. (17) and (18) as (16) and (17), respectively.
{Former par. (16) redesignated (15).

Par. (18). Pub. L. 111-84, §565(a)(3), added par. (18) and
‘struck out former par. (18). Prior to amendment, text
‘read as follows: “The term ‘serious injury or illness’, in
ithe case of a member of the Armed Forces, including a
;member of the National Guard or Reserves, means an
‘injury or illness incurred by the member in line of duty
f on active duty in the Armed ¥Forces that may render
the member medically unfit to perform the duties of

Pub. L. 111-84, §565(a)(1)(AX11), redesignated par. (19)

¢ as (18). Former par. (18) redesignated (17).

Par. (19). Pub. L. 111-84, §565(a)(3), added par. (19).

Pub. L. 111-84, §565(a)(1)(A)X(11), redesignated par. (19)
as (18).

2008—Pars. (14) to (19). Pub. L. 110-181 added pars. (14)
to (19).

2004—Par. (4)(A)(iv). Pub. L. 108-271 substituted “Gov-
ernment Accountability Office” for *‘General Account-
ing Office’’.

1895—Par. (4)(A)(iv). Pub. L. 104-1 added cl. (iv).

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-1 effective one year after
transmission to Congress of the study under section
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1371 of Title 2, The Congress, see ssction 1312(e)(2) of
Title 2. The study required under section 1371 of Title
2, dated Dec. 31, 1996, was transmitted to Congress by
the Board of Directors of the Office of Compliance on
Dec. 30, 1996.

EFFECTIVE DATE
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(’ntitled to & combined total of zsm
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i
i
f

Subchapter effective 6 months after Feb. 5, 1993, ex-

cept that, in the case of collective bargalning agree-
ments in effect on that effective date, subchapter appli-
cable on the earlier of (1) the date of termination of
such agreement, or (2) the date that occurs 12 months
after Feb. 5, 1993, see section 405(b) of Pub. L. 103-3, set
out a8 a note under section 2801 of this title.

REGULATIONS

Pub. L. 111-84, div. A, title V, §565(a)(5), Oct. 28, 2009,
123 Stat. 2311, provided that: “In prescribing regula-
tions to carry out the amendments made by this sub-
section [amending this section and sections 2612 and
2613 of this title], the Secretary of Labor shall consult
with the Secretary of Defense and the Secretary of Vet-

erans Affairs, as applicable.”

$2612. Leave requirement
(a) In general

(1) Entitlement to leave

Subject to section 2613 of this title, an eligi-
ble employee shall be entitled to a total of 12
workweeks of leave during any 12-month pe-
riod for one or more of the following:

(A) Because of the birth of a son or daugh-
ter of the employee and in order to care for
such son or daughter.

(B) Because of the placement of a son or
daughter with the employee for adoption or
foster care.

(C) In order to care for the spouse, or a
son, daughter, or parent, of the employee, if
such spouse, son, daughter, or parent has a
serious health condition.

(D) Because of a serious health condition
that makes the employee unable to perform
the functions of the position of such em-

L/ (E) Beoause of any qua.lifymg exigency (as

a .

i
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the Secretary shall, by regulation, deter—
mine) arising out of the fact that the spouse,
or a son, daughter, or parent of the employee
is on covered active dut{z (or has been noti-
fied of an impending call or order to covered ;
active duty) in the Armed Forces. /

St L L T

iration of entitlement

g.2

The entitlement to leave under subpara-
graphs (A) and (B) of paragraph (1) for a birth
or placement of a son or daughter shall expire
at the end of the 12-month period beginning on

(3) Semcemember family leave

Subject to section 2613 of this title, an eligi-
ble employee who is the spouse, son, daughter,
parent, or next of KkKin of a

servicemember shall be entitled to a total of ‘
workweeks of leave during a 12-month pe-

riod to care for the servicemember. The leave
described in this paragraph shall only be avail-
ble during a single 12-month period

e s ]

During the single 12-month period descmbed

7

e

z’

e e e T

in paragraph (3), an eligible employee shall be

o A T 2 o

;

of leave under paragraphs (1) and (3). Nothing
in this paragraph shall be construed to limit |
the availability of leave under paragraph (O ,
during any other 12-month period. :
(8) Calculation of leave for airline flight crews :

The Secretary may provide, by regulation, a

method for calculating the leave described in |
paragraph (1) with respect to employees de-/

\.gcribed in section 2611(2)(D) of this title. /f
(b) Leave taken intermittently 6r on n reduced
leave schedule
(1) In general

Leave under subparagraph (A) or (B) of sub-
gection (a)(1) shall not be taken by an em-
ployee intermittently or on a reduced leave
schedule unless the employee and the em-
ployer of the employee agree otherwise. Sub-
ject to paragraph (2), subsection (e)2), and
subsection (b)(5) or (f) (as appropriate) of sec-
tion 2613 of this eave under subpara-
graph (C) or (D) of subsection (a)(1) gr under
subsection (a)3) may be taken intermittently
or o6n eave schedule when medically

necessary. Subject to. &4@@%@&2 angd sec

tion 2613(f) of this title, leave under subsection
(2)AYE) may be taken intermittently oroma
reduced leave schedulé. "T'He taking of leave

intermittently or 6 d"

a"teduced leave schedule
pursuant to this paragraph shall not result in
a reduction in the total amount of leave to
which the employee is entitled under sub-
section (a) beyond the amount of leave actu-
ally taken.
(2) Alternative position

If an employee requests intermittent leave,
or leave on a reduced leave schedule, under

subparagraph (C) or (D) of subsection (a)(1) gr

under subsection {(a)3), that is foreseeable
based on plarined medical treatment, the em-
ployer may require such employee to transfer
temporarily to an available alternative posi-
tion offered by the employer for which the em-
ployee is qualified and that—
(A) has equivalent pay and benefits; and
(B) better accommodates recurring periods
of leave than the regular employment posi-
tion of the employee.
(¢) Unpaid leave permitted

Except as provided in subsection (d), leave
granted under subsection (a) may consist of un-
paid leave. Where an employee is otherwise ex-
empt under regulations issued by the Secretary
pursuant to section 213(a)(1) of this title, the
compliance of an employer with this subchapter

7™ by providing unpald leave shall not affect the

exempt status of the employee under such sec-
: tion.
(d) Relationship to paid leave
(1) Unpaid leave
If an employer provides paid leave for fewer
than 12 workweeks (or 26 workweeks in the
case of leave provided under subsection (a)(3)),
the ZAdItioNAl WoeKS 0f-16aVe Hecessary To ab-
tain the 12 workweeks (or 26 workweeks, as ap-
opriate) of leave required under this sub-
chapter may be provided without compensa-
tion.
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(2) Substitution of paid leave quires leave to begin in less than 30 days, the
(A) In general employee shall provide such notice as is
- pra.cmca.ble
An eligible employee may elect, or an em- /
of family member

stitute any of the accrued paid vacation
leave, personal leave, or family leave of the
employee for leave provided under subpara-

ployer may require the employee, to sub- { ""(3) Notice for-leave-due-tucovered active duty
i In any case in which the necessity for leave '

under subsection (a)(1¥(E) is foreseeable,

graph (A), (B), (), Q_JE) of subsection (a)1) whether because the spouse, or a son, daugh- ¢ CQ ({, ){‘-,:}
for any part of the 125Week period of such g ter, or parent, of the employee is on covered
leave under such subsection. i active duty, or because of notification of an
(B) Serious health condition ¢ impending call or order to covered active

=. duty, the employee shall provide such notice

An eligible employee may elect, or an em- | ¢4 the employer as is reasonable and prac-
ployer may require the employee, to sub- ticable.

stitute any of the accrued paid vacation
leave, personal leave, or medical or sick

A e L o e et e A A8 i 5 A

(f) Spouses employed by same employer

leave of the employee for leave provided (1) In general
under subparagraph (C) or (D) of subsection In any case in which a husband and wife en-
(a)(1) for any part of the 12-week period of titled to leave under subsection (a) are em-
such leave under such subsection, except ployed by the same employer, the aggregate
that nothing in this subchapter shall require number of workweeks of leave to which both
an employer to provide paid sick leave or may be entitled may be limited to 12 work-
paid medical leave in any situation in which weeks during any 12-month period, if such
such employer would not normally provide leave is taken—
any such paid lggyngn eligibls employee (A) under subparagraph (A) or (B) of sub-
[” may elect, or an employer may require the ; gection (a)(1); or
i employee, to substitute any of the accrued : (B) to care for a sick parent under subpara-
t  paid vacation leave, personal leave, family - ﬂ{aph (C) of such subsection.
i leave, or medical or sick leave of the em- : r(z) Servicememberfamily 1eave T \
g . Dloyee for leave provided under subsection :  (A) In general ‘i T
{1 ¢ (a)@) for any part of the 26-week period of . ; i
U\\A "~ | such leave under such subsection, except: i The aggregate number of workweeks of
E that nothing in this subchapter requires an; ;| 193V9bt0 W1_11<13hdb0t(111 thag husiband and wige ; 3
i employer to provide paid sick leave or paid; ! {?aS,’t gintlztee unkvo;r Sl‘: S;‘Ct_on (ag ma;,y 1e Lol (3"“)
{ medical leave in any situation in which the; imited to workweeks during the single
|

employer would not normally provide any
{such paid leave. e .

(e) Forese‘fable leave ) (il) a combination of leave under sub- !
(1) Requirement of notice section (a)(3) and leave described in para- |
In any case in which the necessity for leave | graph (1). :

4

]

12-month period described in subsection &
(a)(3) if the leave is— i
(i) leave under subsection (a)(3); or !

under subparagraph (A) or (B) of subsection | (B) Both limitations applicable
(a)(1) is foreseeable based on an expected birth
or placement, the employee shall provide the |
employer with not less than 30 days’ notice, i
before the date the leave is to begin, of the
employee’s intention to take leave under such - I e R
subparagraph, except that if the date of the (Pub. L. 103-3, title 1, §102, Feb. 5, 1993, 107 Stat.
birth or placement requires leave to begin in 9 Pub. L. 110-181, div. A, title V, §585(a)2),
less than 30 days, the employee shall provide (3)(A)-(D), Jan. 28, 2008, 122 Stat. 129, 130; Pub. L.
such notice as is practicable. 111-84, div. A, title V, §565(a)(1)}(B), (4), Oct. 28,

. 2009, 123 Stat. 2309, 2311; Pub. L. 111-119, §2(b),
(2) Duties of employee

In h for 1 Dec. 21, 2009, 123 Stat. 3477.)

any case in which the necessity for leave

under subparagraph (C) or (D) of subseetion AMENDMENTE

(a)(1) or under subsection (a)(3) is foreseeable 2009—Subsec. (a)(1)(E). Pub. L. 111-84, §6656(a)1)(B)1),
based on planned medical treatment, the em- substituted ‘“‘covered active duty” for “active duty” in
ployee— two places and struck out “in support of a contingency

(A) shall make a reasonable effort to OPSQS%ZL? (;;?;;)rgfsrfdiu_ug added par. )
schedule the treatment 80 as not to disrupt Subsec. (€)(2)(A). Pub. L. 111-84, §565(a)(4), substituted
unduly the operations of the employer, sub-  «parent, or covered servicemember” for “‘or parent’’.
ject to the approval of the health care pro- Subsec. (e)(3). Pub. L. 111-84, §565(a)(1)(B)({l), sub-
vider of the employee or the health care pro- stituted “covered active duty® for “active duty” in
vider of the son, daughter, spouse, parent, or heading and in two places in text and struck out “in
covered servicemember of the employee, as Support of a contingency operation’ before *, the em-
appropriate; and ployee shall provide”.

(B) shall provide the employer with not dzdogg—sfgl;:!?céE()&)(l)(E). Pab. L. 110-181, §585(2)(2)(A),

s . a . (B).

less than 30 days’ notice, before the date the  “gupgec (a)(3), (4). Pub. L. 110-181, §585(a)(2)(B), added
leave is to begin, of the employee’s intention  pars. (3) and ().
to take leave under such subparagraph, ex- Subsec. (b)(1). Pub. L. 110-181, §585(2)@)AX1), (i), tn
cept that if the date of the treatment re- second sentence, substituted ‘‘subsection (b)5) or (f) (as

If the leave taken by the husband and wife
includes leave described in paragraph (1), the
i limitation in pa.ragra.ph (1) shall apply to the
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appropriate) of section 2613" for “section 2613(b)(6)’’ and
inserted ‘“‘or under subsection (a)(3)'' after “‘subsection
(a)(1)'' and, after second sentence, inserted “‘Subject to
subsection (e)(3) and section 2613(f) of this title, leave
under subsection (a)(1)(E) may be taken intermittently
or on a reduced leave schedule.”

Subsec. (bX2). Pub. L. 110-181, §585(a)(3)}A)(ii1), in-
serted ‘“‘or under subsection (a)@3)” after ‘‘subsection
(a)}1)".

Subsec. (d)(1). Puab. L. 110-181, §585(a)(3)(B)(1), inserted
“(or 26 workweeks in the case of leave provided under
subsection (a)@3))’ after “fewer than 12 workweeks”
and ‘““(or 26 workweeks, as appropriate)” after “‘attain
the 12 workweeks’”,

Subsec. (A)(2)(A). Pub. L. 110-181, §585(a)(3XB)(ii), sub-
stituted “(C), or (B)” for “‘or (C)”.

Subsec. (AX2)(B). Pub. L. 110-181, §585(a)(3)(B)(ii), in-
serted at end “An eligible employee may elect, or an
employer may require the employee, to substitute any
of the accrued paid vacation leave, personal leave, fam-
ily leave, or medical or sick leave of the employee for
leave provided under subsection (a)@3) for any part of
the 26-week period of such leave under such subsection,
exceopt that nothing in this subchapter requires an em-
ployer to provide paid sick leave or paid medical leave
in any situation in which the employer would not nor-
mally provide any such paid leave.”

Subsec. (e)(2). Pub. L. 110-181, §585(a)3)C)(1), inserted
‘‘or under subsection (a)(3)”’ after ‘‘subgection (a)1)” in
introductory provisions.

Subsec. (e)(3). Pub. L. 110-181, §585(a)(8)C)(11), added
par. (3).

Subsec. (f). Pub. L. 110-181, §585(a)(3)(D), designated
existing provisions as par. (1) and inserted heading, re-
designated former pars. (1) and (2) as subpars. (A) and
(B), respectively, of par. (1), realigned margins, and
added par. (2).

§2613. Certification
(a) In general

An employer may require that a request for
leave under subparagraph (C) or (D) of paragraph
(1) or paragraph (3) of section 2612(a) of this title

be supported by a certification Issued by the
health care provider of the eligible employee_or

of the soy, daughter, spouse, or parent of the
employes;{or of The next of kin of an individual

in_thé case of leave taken UNder $HCH paragraph
{3)4 as appropriate. Thé employee shall provide,
i timely manner, a copy of such certification

to the employer.
(b) Sufficient certification

Certification provided under subsection (a) of
this section shall be sufficient if it states—

(1) the date on which the serious health con-
dition commenced;

(2) the probable duration of the condition;

(3) the appropriate medical facts within the
knowledge of the health care provider regard-
ing the condition;

(4)(A) for purposes of leave under section
2612(a)(1)(C) of this title, a statement that the
eligible employee is needed to care for the son,
daughter, spouse, or parent and an estimate of
the amount of time that such employee is
needed to care for the son, daughter, spouse,
or parent; and

(B) for purposes of leave under section
2612(a)(1)(D) of this title, a statement that the .
employee is unable to perform the functions of |
the position of the employes;

(5) in the case of certification for intermit-
tent leave, or leave on a reduced leave sched-
ule, for planned medical treatment, the dates

e e e e et i
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on which such treatment is expected to be

given and the duration of such treatment;

(6) in the case of certification for intermit-
tent leave, or leave on a reduced leave sched-
ule, under section 2612(a)(1)(D) of this title, a
statement of the medical necesgity for the
intermittent leave or leave on a reduced leave
schedule, and the expected duration of the
intermittent leave or reduced leave schedule;

and

(Ty in the case of certification for intermit-
tent leave, or leave on a reduced leave sched-
ule, under section 2612(a)(1XC) of this title, a
statement that the employee’s intermittent
leave or leave on a reduced leave schedule is
necessary for the care of the son, daughter,
parent, or spouse who has a serious hesglth
condition, or will assist in their recovery, and
the expected duration and schedule of the

intermittent leave or reduced leave schedule.
(¢) Second opinion
(1) In general

In any case in which the employer has rea-

son to doubt the validity of the certification
provided under subsection (a) of this ?ﬂe{

for leave under subparagraph (C) or (D)4f sec-
100 261218 (1) of this title, the employer may
require, at the expense of the employer, that
the eligible employee obtain the opinion of a

second health care provider designated or ap-

proved by the employer concerning any infor-
mation certified under subsection (b) of this

gection for such leave.
(2) Limitation

A health care provider designated or ap-
proved under paragraph (1) shall not be em-
ployed on a regular basis by the employer.

(d) Resolution of conflicting opinions

(1) In general

In any case in which the second opinion de-
scribed in subsection (c) of this section differs

from the opinion in the original certification
provided under subsection (a) of this section,

the employer may require, at the expense of

the employer, that the employee obtain the
opinion of a third health care provider des-
ignated or approved jointly by the employer
and the employee concerning the information
certified under subsection (b) of this section.

(2) Finality

The opinion of the third health care provider
concerning the information certified under
subsection (b) of this section shall be consid-
ered to be final and shall be binding on the
employer and the employee.

(e) Subsequent recertification

The employer may require that the eligible
employee obtain subsequent recertifications on

S
(f) Certification related to covered
call to covered active duty

An employer may require that a request for
leave under section 2612(a)(1)(E) of this title be
supported by a certification isgued at such time
and in such manner as the Secretary may by
regulation prescribe. If the Secretary issues a

- ) ()
ns

A "
active duty or :

o

H
i
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I ";egula.tion requiring such certification, the em-

!

¢ ployee shall provide, in & timely manner, a copy
5 \cit“ such certification tot the employer /

e e

(Pub. L. 103-3, title I, §103, Feb. 5, 1993 107 Sta,t
11; Pub. L. 110-181, div. A, title V, §585(a)(3)}(E),
Jan. 28, 2008, 122 Stat. 130; Pub. L. 111-84, div. A,
title V, §565(a)(1X(C), Oct. 28, 2009, 123 Stat. 2310.)

AMENDMENTS

2009—Subsec. (). Pub. L. 111-84 substituted ‘‘covered
active duty’’ for “‘active duty” in two places in head-
ing.

2008—Subsec. (a). Pub. L. 110-181, §585(a)}3)}E)(1), sub-
stituted ‘“paragraph (1) or paragraph (3) of section
2612(a)” for ‘“‘section 2612(a)(1)”’ and inserted ‘‘or of the
next of kin of an individual in the case of leave taken
under such paragraph (3), after ‘parent of the em-
ployes,”.

Subsec. (f). Pub. L. 110-181, §585(a)(3XE)iD), added
subsec. (D).

§ 2614. Employment and benefits protection

(a) Restoration to position
v/(l) In general

Except as provided in subsection (b) of this
section, any eligible employee who takes leave
under section 2612 of this title for the intended
purpose of the leave shall be entitled, on re-
turn from such leave—

(A) to be restored by the employer to the
position of employment held by the em-
ployee when the leave commenced; or

(B) to be restored to an equivalent position
with equivalent employment benefits, pay,
and other terms and conditions of employ-
ment.

(2) Loss of benefits
The taking of leave under section 2612 of this
title shall not result in the loss of any employ-

ment benefit accrued prior to the date on
which the leave commenced.

+7 (8) Limitations

Nothing in this section shall be construed to
entitle any restored employee to—

(A) the accrual of any seniority or employ-
ment benefits during any period of leave; or

(B) any right, benefit, or position of em-
ployment other than any right, benefit, or
position to which the employee would have
been entitled had the employee not taken
the leave.

v (4) Certification

As a condition of restoration under para-
graph (1) for an employee who has taken leave
under section 2612(a)(1)(D) of this title, the
employer may have a uniformly applied prac-
tice or policy that requires each such em-
ployee to receive certification from the health
care provider of the employee that the em-
ployee is able to resume work, except that
nothing in this paragraph shall supersede a
valid State or local law or a collective bar-
gaining agreement that governs the return to
work of such employees.

(5) Construction

Nothing in this subsection shall be con-
strued to prohibit an employer from requiring
an employee on leave under section 2612 of this

TITLE 29—LABOR
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title to report periodically to the employer on
the status and intention of the employee to re-
“turn to work.
Ab) Exemption concerning certain highly com-
pensated employees
(1) Denial of restoration

An employer may deny restoration under
subsection (a) of this section to any eligible
employee described in paragraph (2) if—

(A) such denial is necessary to prevent
substantial and grievous economic injury to
the operations of the employer;

(B) the employer notifies the employee of
the intent of the employer to deny restora-
tion on such basis at the time the employer
determines that such injury would occur;
and

(C) in any case in which the leave has com-
menced, the employee elects not to return to
employment after receiving such notice.

(2) Affected employees

An eligible employee described in paragraph
(1) is a salaried eligible employee who is
among the highest paid 10 percent of the em-
ployees employed by the employer within 75
miles of the facility at which the employee is
employed.

(¢) Maintenance of health benefits

(1) Coverage

.Except as provided in paragraph (2), during
any period that an eligible employee takes
leave under section 2612 of this title, the em-
ployer shall maintain coverage under any
“‘group health plan” (as defined in section
5000(b)(1) of title 26) for the duration of such
leave at the level and under the conditions
coverage would have been provided if the em-
ployee had continued in employment continu-
ously for the duration of such leave.

(2) Failure to return from leave

The employer may recover the premium
that the employer paid for maintaining cov-
erage for the employee under such group
health plan during any period of unpaid leave
under section 2612 of this title if—

(A) the employee fails to return from leave
under section 2612 of this title after the pe-
riod of leave to which the employee is enti-
tled has expired; and

(B) the employee fails to return to work
for a reason other than—

(i) the continuation, recurrence, or onset
of a serious health condition that entitles
the employee to leave under subparagraph
(C) or (D) of section 2612(a)(1) of this title
or under section 2612(a)@3) of this title; or
I OtHET CIrCUMmMEtaNetss beyond the con-
trol of the employee.

(3) Certification

(A) Issuance

An employer may require that a claim
that an employee is unable to return to
work because of the continuation, recur-
rence, or onset of the gerious health condi-
tion described in paragraph (2)(B){i) be sup-
ported by—

(i) a certification issued by the health
care provider of the son, daughter, spouse,
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or parent of the employee, as appropriate,
in the case of an employee unable to re--
turn to work because of a condition speci-
fied in section 2612(a)(1}(C) of this title;

(ii) a certification issued by the health
care provider of the eligible employee, in
the case of an employee unable to return
to work because of a condition specified in
sec 12 this title.

/7 / (iii) a certification issued by the healthy;
M [ care provider of the servicemember being ;

i cared for by the employee, in the case of i
{ an employee unable to return to work be- !
| cause of a condition specified in section :

2612(a)3) of thistitle,
(B) Topy

The employee shall provide, in a timely
manner, a copy of such certification to the
employer.

(C) Sufficiency of certification
(i) Leave due to serious health condition of
employee

The certification described in subpara-
graph (A)(ii) shall be sufficient if the cer-
tification states that a serious health con-
dition prevented the employee from being
able to perform the functions of the posi-
tion of the employee on the date that the
leave of the employee expired.

(ii) Leave due to serious health condition

of family member

The certification described in subpara-
graph (A)(i) shall be sufficient if the cer-
tification states that the employee is
needed to care for the son, daughter,
spouse, or parent who has a serious health
condition on the date that the leave of the
employee expired.

(Pub. L. 103-3, title I, §104, Feb. 5, 1993, 107 Stat.
12; Pub. L. 110-181, div. A, title V, §585(a)(3)(F),
Jan. 28, 2008, 122 Stat. 131.)

AMENDMENTS

2008—Subsec. ©X2)(B)(1). Pub. L. 110-181,
§585(a)(3)(F)(1), inserted “‘or under section 2612(a)(3) of
this title” before semicolon.

Subsec. (¢)}(3)(A)(iil). Pub. L. 110-181, §585(a)(H(F)H(il),
added cl. (iii).

§2615. Prohibited acts

(a) Interference with rights
(1) Exercise of rights

It shall be unlawful for any employer to
interfere with, restrain, or deny the exercise
of or the attempt to exercise, any right pro-
vided under this subchapter.

(2) Discrimination

It shall be unlawful for any employer to dis-
charge or in any other manner discriminate
against any individual for opposing any prac-
tice made unlawful by this subchapter.

(b) Interference with proceedings or inquiries

It shall be unlawful for any person to dis-
charge or in any other manner discriminate
against any individual because such individual—

(1) has filed any charge, or has instituted or
caused to be instituted any proceeding, under
or related to this subchapter;
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§2617

(2) has given, or is about to give, any infor-
mation in connection with any inquiry or pro-
ceeding relating to any right provided under
this subchapter; or

(3) has testified, or is about to testify, in any
inquiry or proceeding relating to any right
provided under this subchapter.

(Pub. L. 103-3, title I, §105, Feb. 5, 1993, 107 Stat.
14.)

§2616. Investigative authority
(a) In general

To ensure compliance with the provisions of
this subchapter, or any regulation or order is-
sued under this subchapter, the Secretary shall
have, subject to subsection (c¢) of this section,
the investigative authority provided under sec-
tion 211(a) of this title.

(b) Obligation to keep and preserve records

Any employer shall make, keep, and preserve
records pertaining to compliance with this sub-
chapter in accordance with section 211(c) of this
title and in accordance with regulations issued
by the Secretary.

(¢) Required submissions generally limited to an-
nual basis ’

The Secretary shall not under the authority of
this section require any employer or any plan,
fund, or program to submit to the Secretary any
books or records more than once during any 12-
month period, unless the Secretary has reason-
able cause to believe there may exist a violation
of this subchapter or any regulation or order is-
sued pursuant to this subchapter, or is inves-
tigating a charge pursuant to section 2617(b) of
this title.

(d) Subpoena powers

For the purposes of any investigation provided
for in this section, the Secretary shall have the
subpoena authority provided for under section
209 of this title.

(Pub. L. 103-3, title I, §106, Feb. 5, 1993, 107 Stat.
15.)

§2617. Enforcement

(a) Civil action by employees
(1) Liability

Any employer who violates section 2615 of
this title shall be liable to any eligible em-
ployee affected—

(A) for damages equal to—
(1) the amount of-—

(I) any wages, salary, employment ben-
efits, or other compensation denied or
lost to such employee by reason of the
violation; or

(II) in a case in which wages, salary,
employment benefits, or other com-
pensation have not been denied or lost to
the employee, any actual monetary
losses sustained by the employee as a di-
rect result of the violation, such as the
cost of providing care, up to a sum equal
to 12 weeks (or 26 weeks, in a case in-
volving leave under seetic%_zg}z_(g@ of
this title) of wages or salafyTor the em-
ployee;
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(ii) the interest on the amount described
in clause (i) calculated at the prevailing
rate; and

(iii) an additional amount as liquidated
damages equal to the sum of the amount
described in clause (1) and the interest de-
scribed in clause (ii), except that if an em-
ployer who has violated section 2615 of this
title proves to the satisfaction of the court
that the act or omission which violated
section 2615 of this title was in good faith
and that the employer had reasonable
grounds for believing that the act or omis-
sion was not a violation of section 2615 of
this title, such court may, in the discre-
tion of the court, reduce the amount of the
liability to the amount and interest deter-
mined under clauses (i) and (ii), respec-
tively; and

(B) for such equitable relief as may be ap-
propriate, including employment, reinstate-
ment, and promotion.

,\/ (2) Right of action

An action to recover the damages or equi-
table relief prescribed in paragraph (1) may be
maintained against any employer (including a
public agency) in any Federal or State court
of competent jurisdiction by any one or more
employees for and in behalf of—

(A) the employees; or
(B) the employees and other employees
similarly situated.
(3) Fees and costs

The court in such an action shall, in addi-
tion to any judgment awarded to the plaintiff,
allow a reasonable atbtorney’s fee, reasonable
expert witness fees, and other costs of the ac-
tion to be paid by the defendant.

(4) Limitations

The right provided by paragraph (2) to bring
an action by or on behalf of any employee
shall terminate—

(A) on the filing of a complaint by the Sec-
retary in an action under subsection (d) of
this section in which restraint is sought of
any further delay in the payment of the
amount described in paragraph (1)(A) to such
employee by an employer responsible under
paragraph (1) for the payment; or

(B) on the filing of a complaint by the Sec-
retary in an action under subsection (b) of
this section in which a recovery is sought of
the damages described in paragraph (1)(A)
owing to an eligible employee by an em-
ployer liable under paragraph (1),

unless the action described in subparagraph
(A) or (B) is dismissed without prejudice on
motion of the Secretary.

(b) Action by Secretary
(1) Administrative action

The Secretary shall receive, investigate, and
attempt to resolve complaints of violations of
section 2615 of this title in the same manner
that the Secretary receives, investigates, and
attempts to resolve complaints of violations of
gections 206 and 207 of this title.

(2) Civil action

The Secretary may bring an action in any

court of competent jurisdiction to recover the
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damages described in subsection (a)(1)(A) of
this section.
(8) Sums recovered

Any sums recovered by the Secretary pursu-
ant to paragraph (2) shall be held in a special
deposit account and shall be paid, on order of
the Secretary, directly to each employee af-
fected. Any such sums not paid to an employee
because of inability to do so within a period of
3 years shall be deposited into the Treasury of
the United States as miscellaneous receipts.

(e) Limitation
(1) In general

Except as provided in paragraph (2), an ac-
tion may be brought under this section not
later than 2 years after the date of the last
event constituting the alleged violation for
which the action is brought.

(2) Willful violation

In the case of such action brought for a will-
ful violation of section 2615 of this title, such
action may be brought within 3 years of the
date of the last event constituting the alleged
violation for which such action is brought.

(3) Commencement

In determining when an action is com-
menced by the Secretary under this section
for the purposes of this subsection, it shall be
considered to be commenced on the date when
the complaint is filed.

(d) Action for injunction by Secretary

The district courts of the United States shall
have jurisdiction, for cause shown, in an action
brought by the Secretary—

(1) to restrain violations of section 2615 of
this title, including the restraint of any with-
holding of payment of wages, salary, employ-
ment benefits, or other compensation, plus in-
terest, found by the court to be due to eligible
employees; or

(2) to award such other equitable relief as
may be appropriate, including employment,
reinstatement, and promotion.

(e) Solicitor of Labor

The Solicitor of Labor may appear for and rep-
resent the Secretary on any litigation brought
under this section.

(f) Government Accountability Office and Li-
brary of Congress

In the case of the Government Accountability
Office and the Library of Congress, the author-
ity of the Secretary of Labor under this sub-
chapter shall be exercised respectively by the
Comptroller General of the United States and
the Librarian of Congress.

(Pub. L. 103-3, title I, §107, Feb. 5, 1993, 107 Stat.
15; Pub. L. 104-1, title II, §202(c)(1)(B), Jan. 23,
1995, 109 Stat. 9; Pub. L. 108-271, §8(b), July T,
2004, 118 Stat. 814; Pub. L. 110-181, div. A, title V,
§585(a)(3)(G), Jan. 28, 2008, 122 Stat. 131.)

AMENDMENTS

2008—Subsec. (a)(1)(A){)(II). Pub. L. 110-181 inserted
“(or 26 weeks, in a case involving leave under section
2612(2)(3) of this title)” after “12 weeks’.

2004—3Jubsec. (f). Pub. L. 108-271 substituted ‘“Govern-
ment Accountability Office’” for “General Accounting
Office’’ in heading and text.
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1995—Subsec. (f). Pub. L. 104-1 added subsec. ().
EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 1041 effective one year after
transmission to Congress of the study under section
1371 of Title 2, The Congress, see section 1312(e)(2) of
Title 2. The study required under section 1371 of Title
2, dated Dec. 31, 1996, was transmitted to Congress by
the Board of Directors of the Office of Compliance on
Dec. 30, 1996.

§2618. Special rules concerning employees of
local educational agencies

(a) Application
(1) In general

Except as otherwise provided in this section,
the rights (including the rights under section
2614 of this title, which shall extend through-
out the period of leave of any employee under
this section), remedies, and procedures under
this subchapter shall apply to—

(A) any “‘local educational agency” (as de-
fined iw and an eligi-
ble employee of the agency; ali

(B) any private elementary or secondary
school and an eligible employee of the
school.

(2) Definitions

For purposes of the application described in
paragraph (1):

(A) Eligible employee

The term ‘‘eligible employee’ means an el-
igible employee of an agency or school de-
seribed in paragraph (1).

(B) Employer

The term ‘‘employer’” means an agency or
school described in paragraph (1).

(b) Leave does not violate certain other Federal
laws

A local educational agency and a private ele-
mentary or secondary school shall not be in vio-
lation of the Individuals with Disabilities Edu-
cation Act (20 U.S.C. 1400 et seq.), section 794 of
this title, or title VI of the Civil Rights Act of
1964 (42 U.S.C. 20004 et seq.), solely as a result of
an eligible employee of such agency or school
exercising the rights of such employee under
this subchapter.

(c) Intermittent leave or leave on reduced sched-
ule for instructional employees

(1) In general

Subject to paragraph (2), in any case in
which an eligible employee employed prin-
cipally in an instructional capacity by any
such educational agency or school requests
leave under subparagraph (C) or (D) of section
2612(a)(1) of this title or under section
2612(2)(3) of this title that {s foreséeable baged
on planned medical treatment and the em-
ployee would be on leave for greater than 20
percent of the total number of working days in
the period during which the leave would ex-
tend, the agency or school may require that
such employee elect either—

(A) to take leave for periods of a particular
duration, not to exceed the duration of the
planned medical treatment; or

TITLE 29—LABOR

$2618

(B) to transfer temporarily to an available
alternative position offered by the employer
for which the employee is qualified, and
that—

(1) has equivalent pay and benefits; and

(ii) better accommodates recurring peri-
ods of leave than the regular employment
position of the employee.

(2) Application

The elections described in subparagraphs (A)
and (B) of paragraph (1) shall apply only with
respect to an eligible employee who complies
with section 2612(e)(2) of this title.

(d) Rules applicable to periods near conclusion
of academic term

The following rules shall apply with respect to
periods of leave near the conclusion of an aca-
demic term in the case of any eligible employee
employed principally in an instructional capac-
ity by any such educational agency or school:

(1) Leave more than 5 weeks prior to end of
term

If the eligible employee begins leave under
section 2612 of this title more than 5 weeks
prior to the end of the academic term, the
agency or school may require the employee to
continue taking leave until the end of such
term, if—

(A) the leave is of at least 3 weeks dura-
tion; and

(B) the return to employment would occur
during the 3-week period before the end of
such term.

(2) Leave less than 5 weeks prior to end of
term

If the eligible employee begins leave under
subparagraph (A), (B), or (C) of section
2612(a)1) of this title or under section
2612(a)(3) of this title during the period That
commences 5 weeks prior to the end of the
academic term, the agency or school may re-
quire the employee to continue taking leave
until the end of such term, if—

(A) the leave is of greater than 2 weeks du-
ration; and

(B) the return to employment would occur
during the 2-week perlod before the end of
such term.

(3) Leave less than 3 weeks prior to end of
term

If the eligible employee begins leave under
subparagraph (A), (B), or (C) of section
2612(a)(1) of this title or under ssection
2612(2)(3) of this title during thHé period That
corinrefices 3 weeks prior to the end of the
academic term and the duration of the leave is
greater than 5 working days, the agency or
school may require the employee to continue
to take leave until the end of such term.
(e) Restoration to equivalent employment posi-
tion

For purposes of determinations under section
2614(a)(1)(B) of this title (relating to the restora-
tion of an eligible employee to an equivalent po-
gition), in the case of a local educational agency
or a private elementary or secondary school,
such determination shall be made on the basis of
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established school board policies and practices,
private school policies and practices, and collec-
tive bargaining agreements.

(f) Reduction of amount of liability

If a local educational agency or a private ele-
mentary or secondary school that has violated
this subchapter proves to the satisfaction of the
court that the agency, school, or department
had reasonable grounds for believing that the
underlying act or omission was not a violation
of this subchapter, such court may, in the dis-
cretion of the court, reduce the amount of the
liability provided for under section 2617(a)(1)(A)
of this title to the amount and interest deter-
mined under clauses (i) and (ii), respectively, of
such section.

(Pub. L. 103-3, title I, §108, Feb. 5, 1993, 107 Stat.
17; Pub. L. 103-382, title III, §394(e), Oct. 20, 1994,
108 Stat. 4027; Pub. L. 107-110, title X, §1076(v),
Jan. 8, 2002, 115 Stat. 2093; Pub. L. 110-181, div. A,
title V, §585(a)(3)(H), Jan. 28, 2008, 122 Stat. 131.)

REFERENCES IN TEXT

The Individuals with Disabilities Education Act, re-
ferred to in subsec. (b), is title VI of Pub. L. 91-230, Apr.
13, 1970, 84 Stat. 175, as amended, which is classified
generally to chapter 33 (§1400 et seq.) of Title 20, Bdu-
cation. For complete classification of this Act to the
Code, see section 1400 of Title 20 and Tables.

The Civil Rights Act of 1964, referred to in subsec. (b),
is Pub. L. 88-352, July 2, 1964, 78 Stat. 241, as amended.
Title VI of the Act is classified generally to subchapter
V (§2000d et seq.) of chapter 21 of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 2000a of Title 42 and Tables,

AMENDMENTS

2008—Subsecs. (c)(1), (d)(2), (3). Pub. L. 110-181 in-
serted ‘‘or under section 2612(a)(3) of this title” after
“gection 2612(a)(1) of this title’.

2002-—-8ubsec. (a)(1)(A). Pub. L. 107-110 substituted
“section 7801 of title 20" for ‘‘section 8801 of title 20".

1994—Subsec. (a)(1)(A). Pub. L. 103-382 substituted
“section 8801 of title 20" for ‘“‘section 2891(12) of title
20",

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-110 effective Jan. 8, 2002,
except with respect to certain noncompetitive pro-
grams and competitive programs, see section 5 of Pub.
L. 107-110, set out as an Effective Date note under sec-
tion 6301 of Title 20, Education.

§2619. Notice
(a) In general

Each employer shall post and keep posted, in
conspicuous places on the premises of the em-
ployer where notices to employees and appli-
cants for employment are customarily posted, a
notice, to be prepared or approved by the Sec-
retary, setting forth excerpts from, or sum-
maries of, the pertinent provisions of this sub-
chapter and information pertaining to the filing
of a charge.

(b) Penalty
Any employer that willfully violates this sec-

tion may be assessed a civil money penalty not
to exceed $100 for each separate offense.

(Pub. L. 103-3, title I, §108, Feb. 5, 1993, 107 Stat.
19.)
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SUBCHAPTER II-COMMISSION ON LEAVE
§$2631. Establishment

There 1is established a commission to be
known as the Commission on Leave (referred to
in this subchapter as the “Commission’).

(Pub. L. 103-3, title III, §301, Feb. 5, 1993, 107
Stat. 23.)

§2632. Duties

The Commission shall—
(1) conduct a comprehensive study of—

(A) existing and proposed mandatory and
voluntary policies relating to family and
temporary medical leave, including policies
provided by employers not covered under
this Act;

(B) the potential costs, benefits, and im-
pact on productivity, job creation and busi-
ness growth of such policies on employers
and employees;

(C) possible differences in costs, benefits,
and impact on productivity, job creation and
business growth of such policies on employ-
ers based on business type and size;

(D) the impact of family and medical leave
policies on the availability of employee ben-
efits provided by employers, including em-
ployers not covered under this Act;

(E) alternate and equivalent State enforce-
ment of subchapter I of this chapter with re-
spect to employees described in section
2618(a) of this title;

(F') methods used by employers to reduce
administrative costs of implementing family
and medical leave policies;

(G) the ability of the employers to recover,
under section 2614(c)(2) of this title, the pre-
miums described in such section; and

(H) the impact on employers and employ-
ees of policies that provide temporary wage
replacement during periods of family and
medical leave.

(2) not later than 2 years after the date on
which the Commission first meets, prepare
and submit, to the appropriate Committees of
Congress, a report concerning the subjects
listed in paragraph (1).

(Pub. L. 103-3, title III, §302, Feb. 5, 1993, 107
Stat. 23.)

REFERENCES IN TEXT

This Act, referred to in par. (1)(A), (D), is Pub. L.
103-3, Feb. 5, 1993, 107 Stat. 6, known as the Family and
Medical Leave Act of 1993, which enacted this chapter,
sections 60m and 60n of Title 2, The Congress, and sec-
tions 6381 to 6387 of Title 5, Government Organization
and Employees, amended section 2106 of Title 5, and en-
acted provisions set out as notes under section 2601 of
this title. For complete classification of this Act to the
Code, see Short Title note set out under section 2601 of
this title and Tables.

§2633. Membership
(a) Composition
(1) Appointments
The Commission shall be composed of 12 vot-
ing members and 4 ex officio members to be

appointed not later than 60 days after Feb-
ruary 5, 1993, as follows:




