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2009 BILL

AN ACT to repeal 560.2085; to amend 71.05 (24) (a) 4. and 71.05 (24) (b) 2.; and
to create 71.05 (24) (a) 5. of the statutes; relating to: modifying the income tax
deferral for certain long-term capital gains to those that are reinvested in a

Wisconsin business.

Analysis by the Legislative Reference Bureau

Under current law, as created in the state budget, 2009 Wisconsin Act 28, for
taxable years beginning after December 31, 2010, an individual; an individual
partner or member of a partnership, limited liability company, or limited liability
partnership; or an individual shareholder of a tax-option corporation (claimant) may
elect to defer the payment of income taxes on up to $10,000,000 of the gain realized
from the sale of any capital asset held more than one year (original asset) that is
treated as a long-term gain under the Internal Revenue Code, if the claimant
completes a number of requirements.

Current law requires that the claimant must place the gain from the original
asset in a segregated account in a financial institution, must invest all of the proceeds
in a qualified new business venture (QNBV) as certified by the Department of
Commerce (Commerce), within 180 days after the sale of the original asset that
generated the gain, and must notify the Department of Revenue (DOR) on a form
prepared by DOR that the claimant is deferring the payment of income tax on the
gain from the original asset because the proceeds have been reinvested. The
claimant must send the form to DOR with the claimant’s income tax return for the
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year to which the claim relates. The amount of the investment must be equal to or
greater than the gain generated by the sale of the original asset.

Under current law, a business may be certified as a QNBV by Commerce if the
business is engaged in developing a new product or business process, manufacturing,
agriculture, or processing or assembling products and conducting research and
development, except that Commerce may not certify a business engaged in certain
activities, including real estate development, insurance, banking, lobbying,
wholesale or retail sales, leisure, hospitality, transportation, or construction.

This bill repeals the provisions relating to certification of the business by
Commerce and the requirement that the claimant must invest all of the proceeds in
a QNBV. Under the bill, all of the other provisions of current law still apply. In
addition, the bill requires that the business in which the claimant invests must be
a Wisconsin business. The bill defines Wisconsin business as a business that meets
at least one of three specified conditions. The conditions are that more than 50
percent of the business’ property, payroll, or sales must be located in this state.

Because this bill relates to an exemption from state or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptions for a report to be printed
as an appendix to the bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 71.05 (24) (a) 4. of the statutes, as created by 2009 Wisconsin Act
28, is amended to read:

71.05 (24) (a) 4. “Qualified new business venture” means a Wisconsin business

SECTION 2. 71.05 (24) (a) 5. of the statutes is created to read:

71.05 (24) (a) 5. “Wisconsin business” means a business to which at least one
of the following applies:

a. The business’ property factor, as that termisusedins. 71.25 (7) (a), is greater
than 50 percent.

b. The business’ payroll factor, as that term is used in s. 71.25 (8) (a) is greater

than 50 percent.
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c. The business’ sales factor, as that term is used in s. 71.25 (9) (a) is greater
than 50 percent.

SECTION 3. 71.05 (24) (b) 2. of the statutes, as created by 2009 Wisconsin Act
28, is amended to read:

71.05 (24) (b) 2. Within 180 days after the sale of the asset that generated the
gain, invests all of the proceeds in the account described under subd. 1. in a qualified
new business venture.

SECTION 4. 560.2085 of the statutes, as created by 2009 Wisconsin Act 28,
section 3073, is repealed.

(END)
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71.05(XX)INCOME TAX DEFERRAL; LONG-TERM CAPITAL ASSETS.

(a) In this subsection:

1. “Claimant” means an individual, including an individual who is a partner in a partnership,
member of a limited liability company, or shareholder of a tax—option corporation.

2. “Financial institution” has the meaning given in s. 69.30 (1) (b).

3. “Long—term capital gain” means the gain realized from the sale of any capital asset held more
than one year that is treated as a long—term gain under the Internal Revenue Code.

4. “Qualified Wisconsin business” means a business certified by the Wisconsin Economic
Development Corporation under 5.283.??

(b) For taxable years beginning after December 31, 2010, a claimant may subtract from federal
adjusted gross income any amount of a long—term capital gain if the claimant does all of the
following:

1. Deposits the gain into a segregated account in a financial institution.

2. Within 180 days after the sale of the asset that generated the gain, invests all of the proceeds in
the account described under subd. 1. in a qualified Wisconsin business.

3. After making the investment as described under subd. 2., notifies the department, on a form
prepared by the department, that the claimant will not declare on the claimant’s income tax return
the gain described under subd. 1. because the claimant has reinvested the capital gain as described
under subd. 2. The form shall be sent to the department along with the claimant’s income tax
return for the year to which the claim relates.

(c) The basis of the investment described in par. (b) 2. shall be calculated by subtracting the gain
described in par. (b) 1. from the amount of the investment described in par. (b) 2.

(d) If a claimant defers the payment of income taxes on a capital gain under this subsection, the
claimant may not use the gain described under par. (b)1. to net capital gains and losses, as
described under sub. (10) (¢).

(e)If a claimant defers the payment of income taxes on a capital gain under this subsection, the
claimant may not use the same gain described in par. (b)1. to take a subtraction modification
under s.71.05(24) or (25) (if proposed (25) is passed).

283.2? Qualified Wisconsin businesses. (1) The corporation shall implement a program to
certify qualified Wisconsin businesses for purposes of s. 71.05 (XX). A business desiring
certification shall submit an application to the corporation in each calendar year for which the
business desires certification. Subject to sub. (2), a business may be certified under this
subsection.

(2) The corporation may certify a business under sub. (1) if in the preceding taxable year of the
business, the payroll factor of the business is at least 50 percent and the property factor of the
business is at least 50 percent.

(a) For purposes of this subsection, payroll factor means the fraction, the numerator of which is
the total amount paid in this state during the preceding taxable year by the business for
compensation, as provided in s. 71.04(6), and the denominator of which is the total compensation
paid everywhere during the preceding taxable year.

(b) For purposes of this subsection, property factor means the fraction, the numerator of which is
the average value of the business' real and tangible personal property owned or rented and used in
this state during the preceding taxable year and the denominator of which is the average value of
all the business' real and tangible personal property owned or rented and used during the
preceding taxable year.

1. Cash on hand or in the bank, shares of stock, notes, bonds, accounts receivable, or other
evidence of indebtedness, special privileges, franchises, goodwill, or property the income of




which is not taxable or is separately allocated, shall not be considered tangible property nor
included in the factor.

2. Property used in the production of nonapportionable income or losses shall be excluded from
the numerator and denominator of the property factor. Property used in the production of both
apportionable and nonapportionable income or losses shall be partially excluded from the
numerator and denominator of the property factor so as to exclude, as near as possible, the portion
of such property producing the nonapportionable income or loss.

3. Property owned by the business is valued at its original cost. Property rented by the business is
valued at 8 times the net annual rental. Net annual rental is the annual rental paid by the business
less any annual rental received by the business from sub-rentals.

4. The average value of property shall be determined by averaging the values at the beginning and
ending of the taxable year.

(3) (a) The corporation shall maintain a list of businesses certified under sub. (1) and shall permit
public access to the lists through the department’s Internet Web site.

(b) The corporation shall notify the department of revenue of every certification issued under sub.
(1) and the date on which a certification under sub. (1) is revoked or expires.
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AN Act ...; relating to: creating an individual income tax deferral for certain

long-term capital gains that are reinvested in a qualified Wisconsin business.

Analysis by the Legislative Reference Bureau
TAXATION 7 o\

INCOME TAXATION /
Under current law, as created in the 2009-2010 biennial @ budget{ for
taxable years beginning after December 31, 2010, an individual; an individual

partner or member of a partnership, limited liability company, or limited liability
partnership; or anindividual shareholder of a tax-option corporation (claimant) may
elect to defer the payment of income taxes on up to $10,000,000 of the gain realized
from the sale of any capital asset held more than one year (original asset) that is
treated as a long-term gain under the Internal Revenue Code, if the claimant
completes a number of requirements.

This bill creates another income tax deferral under which a claimant may elect
to defer the payment of income taxes on any amount of the gain realized from the sale
of any capital asset held more than one year (original new asset) that is treated as
a long-term gain under the Internal Revenue Code, if the claimant completes a
number of requirements.

Current law requires that the claimant must place the gain from the original
assetin a segregated account in a financial institution, must invest all of the proceeds
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in a qualified new business venture/ (QNBV) as certified by the Department of
Commerce (Commerce), within 180 da oinal agset that

7[‘ generated the gain, and must notify (DORSon a form
prepared by DOR that the claimant is deferring the payment of income tax on the
gain from the original asset because the proceeds have been reinvested. The
claimant must send the form to DOR with the claimant’s income tax return for the
year to which the claim relates. The amount of the investment must be equal to or
greater than the gain generated by the sale of the original asset.

The requirements under the bill are the same as current law with regard to
placmg the original new asset in a segregated account in a financial institution and
notlfymg DOR, but under the bill a claimant must invest all of the proceeds in a

(0 90 quallﬁed Wisconsin business (QWB) as certified by the Wisconsin Economic
Development Corporation D@), within 180 days after the sale of the original new
asset that generated the gain, instead of in a QNBV.

Under current law, a business may be certified as a QNBV by Commerce if the
business is engaged in developing a new product or business process, manufacturing,
agriculture, or processing or assembling products and conducting research and
development, except that Commerce may not certify a business engaged in certain
activities, including real estate development, insurance, banking, lobbying,

wholesale or retail sales, leisure, hospitality, transportation, or construction.
-€(Inder the bitt-tobe certifted 5y WEDC)) M

Under the bill, a claimant may not claim the deferral under this bill if the
claimant also claims the current law deferral or the capital gains exclusion for
Wisconsin-sourced assets, as created in this bill.

++=NOTE: If LRB -1283 is not included in the compile for the Governor’s budget,
the analysis and numbering in this bill must be changed.

Because this bill relates to an exemption from state or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptions for a report to be printed
as an appendix to the bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows: Q é) J [ VQ(/{i e/

SECTION 1. 71.05 % the statutes is ﬁ read:
()6 ‘ Wliscon ST pJ
f({c“!” 71.05 @,/[INCOME TAX DEFERRAL; LONG-TERM (CAPITAL ASSETS. (a) In this

e 3 subsection:
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SEcTION 1

v
1. “Claimant” means an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an

individual shareholder of a tax-option corporation. Y
e

2. “Financial institution” has the meaning given in s. 69.30 (1) (b).
v
3. “Long-term capital gain” means the gain realized from the sale of any capital

asset held more than one year that is treated as a long-term gain under the Internal
Revenue Code. .
Wslon SN
4. “Qualified m[ business pephd”’ means a business certified by the
Wistnsin Ecopomic Dgvelopmint
f//w/ow\ tioe wndur .0;){@\3) 146

(b) For taxable years beginning after December 31, 2010, a claimant may

4
subtract from federal adjusted gross income any amount£ap to $10,000, of a

N
long-term capital gain if the claimant does all of the following:

v
1. Deposits the gain into a segregated account in a financial institution.

2. Within 180 days after the sale of the asset that generated the gain, invests
witeonsin

—

v
all of the proceeds in the account described under subd. 1. in a qualified lmy{)u‘s'iness
(]
gentulad

3. After making the investment as described under subd. 2., notifies the

v

v v
department, on a form prepared by the department, that the claimant will not
v

declare on the claimant’s income tax return the gain described under subd. 1. because

v

the claimant has reinvested the capital gain as described under subd. 2. The form
v

shall be sent to the department along with the claimant’s income tax return for the
year to which the claim relates.
v
(c) The basis of the investment described in par. (b) 2. shall be calculated by
v

subtracting the gain described in par. (b) 1. from the amount of the investment
'd

described in par. (b) 2.
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1 (d) If aclaimant defers the payment of income taxes on a capital gain under this
v v
2

subsection, the claimant may not use the gain described under par. (b) 1. to net

v
B capital gains and losses, as described under sub. (10) (c).
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iScofisiarth G
Bevetopmaf) for.annual certificatjon. /4 he corporation
may certify a busmess if it determines that, in the taxable year ending immediately
before the date of the business’s application, at least 50 percent of the business’s
payroll is paid in Wisconsin and at least 50 percent of the value of the business's real
and tangible personal property is used by the business in thls state. The bill permits
the corporation to adopt rules in consultation with DOR¢y /™
l"- sa-tlui __l et TS S-I,_’_-..f“‘.lli"-'f-—. ocdltaxes it-pray l

[0 | Iy igfis-fer-arTEPort to Be-printed..,

For further info ion see the state fiscal estimpterwhich-will he printed as
a endixtoFhTs bill. T

The people of the state of Wisconsin, represented irtNsenate and assemb]y, do — ———

enact as follows: pngte ‘H"C gwpc}?afﬁ:
TO yim\k,(/pv o t'ef‘/"‘F"cA
SecTieN 1. 71N (13)of the Statitesis.amended toreaa’ \“"‘"" "5"“’"“ ke o

: o ot o T100 "% V\/&b sife
¥ 01 (1) “Wiscensin_adjusted gross income*means ,.-@_L-,..-m- S EEDss

income, with the modifications prescribed in s. 71.05 (6) f;p¢»(12), (19), (20), and (24),
and (25). o

SEcCTION 2. 71.05 (2‘5) of the statutes i’s,crke;ited to read:

71.05 (25) CAPITAL GAINS EXCLL{SIO‘N; WISCONSIN-SOURCE ASSETS. (a) In this
subsection: i

1. “Claimant” meagséﬁ indi&i‘dgal; an individual partner or member of a
partnership, limited. liébility company}m,; limited liability partnership; or an

individual shareﬁblder of a tax—option corporaﬁon

N
\

Quahfymg gain” means the gain realized f‘rqm the sale of any Wisconsin
cap1tal asset that is purchased after December 31, 20 10 held for at least 5
unmterrupted years, and treated as a long—term gain under the‘lgternal Revenue

Code, except that a qualifying gain may not include any amount fér‘,‘yvhich the

claimant claimed a subtraction under sub. (24) (b).




Section #. 71.01 (13) of the statutes is arfiended to read:

71.01 (13) “Wisconsin adjusted gross income” means federal adjusted gross income, with the

modifications prescribed in s. 71.05 (6) to (12), (19), (20), m%znt{ s and (9 5)

History: 1987 a. 312; 1987 a. 411 s5. 6 to 8, 26, 27, 31; 1989 a. 31, 100, 336; 1991 a. 39, 269; 1993 a. 16, 112, 437,
1995 a. 27, 380, 428; 1997 a. 27, 37, 237; 1999 a. 9, 194; 2001 a. 109; 2003 a. 33; 2005 a. 25, 49, 362; 2007 a. 20,

226; 2009 a. 2, 28, 161, 183;s. 13.92 (2) (i).
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1 3. “Wisconsin business” meany a business certified by the Wisconsin Economic

2 Development Corporation under s. 2\3\8. 145.

3 \ 4. “Wisconsin capital asset” mea}]s any of the following: .-~ N

4 \a,\ Real or tangible personal prop%rty that is located irt th:; state and used in
5 a W1sco§§m business. ,//

6 b. StO(ZI?Bl; other ownership intere t/m/a/Wlsconsm business.

7 (b) For tax;\le\years begmn;m’g ter December 31, 2010, a claimant may
8 subtract from federal adjasteﬂ, gross/income the lesser of one of the following
9 btracted under sub. (6) (b) 9. or 9m

amounts, to the t:ite%ﬁat it IS\HDt : : :
10 1. The amounit of the claimant’ feabngl net capital gain as reported on Schedule
e ‘\\

e
11 D of the clairhant’s federal income gax return for taxable year to which the claim
12 relates, but this subdivision apples only if, in that taxh}kg year, the claimant has a
. \%

13 qualifying gain.

14. 2. The amount of the a.\A nt's qualifying gain in the year to which the claim

relates.

m..‘,w\

0\4 —term (/)))4. consen

SEcTION 3. 238. 146'/ f the statutes is created to rea _’% | mset 2
238.1 T'CE ass€ usiness certlﬁcatlon (1)

The corporation s all implement a program to certify businesses for purposes of s.

€
|
8
a9

Z
20 year for which the business desires certification.
21 (2) The corporation may certify a business if, in the business’s taxable year
22 ending immediately before the date of the business’s application, all of the following

71.05 €3). A business shall submit an application to the corporation in each calendar

23 are true:




(& I

© 0 ~N o

10
11

13

2011 - 2012 Legislature @

(@) The amount of payroll compensation paid by the business in this state, as
determined by the corporation, is equal to at least 50 percent of the amount of all
payroll compensation paid by the business, as determined by the corporation.

(b) The value of real and tangible personal property owned or rented and used
by the business in this state, as determined by the corporation, is equal to at least
50 percent of the value of all real and tangible personal property owned or rented and
used by the business, as determined by the corporation.

(3) The corporation shall notify the department of revenue of every certification
issued under this section and of the date on which a certification is revoked or
expires.

(4) The corporation, in consultation with the department of revenue, may adopt

rules for the administration of this section.
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Wisconsin businesses

FOR 2011-13 BUDGET -- NoT READY FOR INTRODUCTION

AN AcT ...; relating to: creating an individual income tax deferral for certain

long-term capital gains that are reinvested in a qualified Wisconsin business.

Analysis by the Legislative Reference Bureau
TAXATION

INCOME TAXATION

Under current law, as created in the 2009-10 biennial budget bill, for taxable
years beginning after December 31, 2010, an individual; an individual partner or
member of a partnership, limited liability company, or limited liability partnership;

‘or an individual shareholder of a tax-option corporation (claimant) may elect to defer
the payment of income taxes on up to $10,000,000 of the gain realized from the sale
of any capital asset held more than one year (original asset) that is treated as a
long-term gain under the Internal Revenue Code, if the claimant completes a
number of requirements.

This bill creates another income tax deferral under which a claimant may elect
to defer the payment of income taxes on any amount of the gain realized from the sale
of any capital asset held more than one year (original new asset) that is treated as
a long-term gain under the Internal Revenue Code, if the claimant completes a
number of requirements.

Current law requires that the claimant must place the gain from the original
asset in a segregated account in a financial institution, must invest all of the proceeds
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in a qualified new business venture (QNBV) as certified by the Department of
Commerce (Commerce), within 180 days after the sale of the original asset that
generated the gain, and must notify DOR on a form prepared by DOR that the
claimant is deferring the payment of income tax on the gain from the original asset
because the proceeds have been reinvested. The claimant must send the form to DOR
with the claimant’s income tax return for the year to which the claim relates. The
amount of the investment must be equal to or greater than the gain generated by the
sale of the original asset. ;

The requirements under the bill are the same as current law with regard to
placing the original new asset in a segregated account in a financial institution and
notifying DOR, but under the bill a claimant must invest all of the proceeds in a
qualified Wisconsin business (QWB) as certified by the Wisconsin Economic
Development Corporation (corporation), within 180 days after the sale of the original
new asset that generated the gain, instead of in a QNBV.

Under current law, a business may be certified as a QNBV by Commerce if the
business is engaged in developing a new product or business process, manufacturing,
agriculture, or processing or assembling products and conducting research and
development, except that Commerce may not certify a business engaged in certain
activities, including real estate development, insurance, banking, lobbying,
wholesale or retail sales, leisure, hospitality, transportation, or construction.

The corporation may certify a business if it determines that, in the taxable year
ending immediately before the date of the business’s application, at least 50 percent
of the business’s payroll is paid in Wisconsin and at least 50 percent of the value of
the business’s real and tangible personal property is used by the business in this
state. The bill permits the corporation to adopt rules in consultation with DOR, and
it requires the corporation to make a list of certified businesses available at the
corporation’s Web site.

Under the bill, a claimant may not claim the deferral under this bill if the

Because this bill relates to an exemption from state or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptions for a report to be printed
as an appendix to the bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

of the statutes i€ athended to/read:
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SECTION 1

SECTION 2. 71.05 (26) of the statutes is created to read:

71.05 (26) INCOME TAX DEFERRAL; LONG-TERM WISCONSIN CAPITAL ASSETS. (a) In
this subsection:

1. “Claimant” means an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation.

2. “Financial institution” has the meaning given in s. 69.30 (1) (b).

3. “Long-term capital gain” means the gain realized from the sale of any capital
asset held more than one year that is treated as a long-term gain under the Internal
Revenue Code.

4. “Qualified Wisconsin business” means a business certified by the Wisconsin
Economic Development Corporation under s. 238.146.

(b) For taxable years beginning after December 31, 2010, a claimant may
subtract from federal adjusted gross income any amount of a long-term capital gain
if the claimant does all of the following:

1. Deposits the gain into a segregated account in a financial institution.

2. Within 180 days after the sale of the asset that generated the gain, invests
all of the proceeds in the account described under subd. 1. in a qualified Wisconsin

business.
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SECTION 2

3. After making the investment as described under subd. 2., notifies the
department, on a form prepared by the department, that the claimant will not
declare on the claimant’s income tax return the gain described under subd. 1. because
the claimant has reinvested the capital gain as described under subd. 2. The form
shall be sent to the department along with the claimant’s income tax return for the
year to which the claim relates.

(c) The basis of the investment described in par. (b) 2. shall be calculated by
subtracting the gain described in par. (b) 1. from the amount of the investment
described in par. (b) 2.

(d) Ifaclaimant defers the payment of income taxes on a capital gain under this
subsection, the claimant may not use the gain described under par. (b) 1. to net
capital gains and losses, as described under sub. (10) (c).

(e) If aclaimant claims the subtraction under this subsection, the claimant may
not use the gain described under par. (b) 1. to claim a subtractiyon‘ under sub. (24) or
(25).

=+=NOTE: See the NOTE in the analysis.

SECTION 3. 238.146 of the statutes is created to read:

238.146 Long-term Wisconsin capital assets deferral; business
certification. (1) The corporation shall implement a program to certify businesses
for purposes of s. 71.05 (26). A business shall submit an application to the
corporation in each calendar year for which the business desires certification.

(2) The corporation may certify a business if, in the business’s taxable year
ending immediately before the date of the business’s application, all of the following

are true:
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SECTION 3

(a) The amount of payroll compensation paid by the business in this state, as
determined by the corporation, is equal to at least 50 percent of the amount of all
payroll compensation paid by the business, as determined by the corporation.

(b) The value of real and tangible personal property owned or rented and used
by the business in this state, as determined by the corporation, is equal to at least
50 percent of the value of all real and tangible personal property owned or rented and
used by the business, as determined by the corporation.

(3) The corporation shall notify the department of revenue of every certification
issued under this section and of the date on which a certification is revoked or
expires.

(4) The corporation, in consultation with the department of revenue, may adopt
rules for the administration of this section.

(5) The corporation shall compile a list of businesses certified under this section
and the taxable years for which the businesses are certified and shall make the list

available to the public at the corporation’s Internet Web site.

(END)
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This draft reconciles LRB-1283/3 and -1409/P1. Both drafts should continue to
appear in the compiled bill. If LRB-1283/4 is yanked, s. 71.01 (13), as amended in
LRB-1409/P1 must be added back to this bill.
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DOA.......Quinn, BB0348 - Capital gains deferral for investments in qualified

Wisconsin businesses

FoOR 2011-13 BUDGET -- NOT READY FOR INTRODUCTION

AN Act ...; relating to: creating an individual income tax deferral for certain

long-term capital gains that are reinvested in a qualified Wisconsin business.

Analysis by the Legislative Reference Bureau
TAXATION

INCOME TAXATION

Under current law, as created in the 2009-10 biennial budget bill, for taxable
years beginning after December 31, 2010, an individual; an individual partner or
member of a partnership, limited liability company, or limited liability partnership;
or an individual shareholder of a tax-option corporation (claimant) may elect to defer
the payment of income taxes on up to $10,000,000 of the gain realized from the sale
of any capital asset held more than one year (original asset) that is treated as a
long-term gain under the Internal Revenue Code, if the claimant completes a
number of requirements.

This bill creates another income tax deferral under which a claimant may elect
to defer the payment of income taxes on any amount of the gain realized from the sale
of any capital asset held more than one year (original new asset) that is treated as
a long-term gain under the Internal Revenue Code, if the claimant completes a
number of requirements.

Current law requires that the claimant must place the gain from the original
asset in a segregated account in a financial institution, must invest all of the proceeds
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in a qualified new business venture (QNBV) as certified by the Department of
Commerce (Commerce), within 180 days after the sale of the original asset that
generated the gain, and must notify DOR on a form prepared by DOR that the
claimant is deferring the payment of income tax on the gain from the original asset
because the proceeds have been reinvested. The claimant must send the form to DOR
with the claimant’s income tax return for the year to which the claim relates. The
amount of the investment must be equal to or greater than the gain generated by the
sale of the original asset.

The requirements under the bill are the same as current law with regard to
placing the original new asset in a segregated account in a financial institution and
notifying DOR, but under the bill a claimant must invest all of the proceeds in a
qualified Wisconsin business (QWB) as certified by the Wisconsin Economic
Development Corporation (corporation), within 180 days after the sale of the original
new asset that generated the gain, instead of in a QNBV.

Under current law, a business may be certified as a QNBV by Commerce if the
business is engaged in developing a new product or business process, manufacturing,
agriculture, or processing or assembling products and conducting research and
development, except that Commerce may not certify a business engaged in certain
activities, including real estate development, insurance, banking, lobbying,
wholesale or retail sales, leisure, hospitality, transportation, or construction.

The corporation may certify a business if it determines that, in the taxable year
ending immediately before the date of the business’s application, at least 50 percent
of the business’s payroll is paid in Wisconsin and at least 50 percent of the value of
the business’s real and tangible personal property is used by the business in this
state. The bill permits the corporation to adopt rules in consultation with DOR, and
it requires the corporation to make a list of certified businesses available at the
corporation’s Web site.

Under the bill, a claimant may not claim the deferral under this bill if the
claimant also claims the current law deferral or the capital gains exclusion for
Wisconsin-sourced assets, as created in this bill.

Because this bill relates to an exemption from state or local taxes, it may be
referred to the Joint Survey Committee on Tax Exemptions for a report to be printed
as an appendix to the bill. ' ,

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 71.05 (26) of the statutes is created to read:
71.05 (26) INCOME TAX DEFERRAL; LONG-TERM WISCONSIN CAPITAL ASSETS. (a) In

this subsection:
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SECTION 1

1. “Claimant” means an individual; an individual partner or member of a
partnership, limited liability company, or limited liability partnership; or an
individual shareholder of a tax-option corporation.

2. “Financial institution” has the meaning given in s. 69.30 (1) (b).

3. “Long-term capital gain” means the gain realized from the sale of any capital
asset held more than one year that is treated as a long-term gain under the Internal
Revenue Code.

4. “Qualified Wisconsin business” means a business certified by the Wisconsin
Economic Development Corporation under s. 238.146.

(b) For taxable years beginning after December 31, 2010, a claimant may
subtract from federal adjusted gross income any amount of a long-term capital gain
if the claimant does all of the following:

1. Deposits the gain into a segregated account in a financial institution.

2. Within 180 days after the sale of the asset that generated the gain, invests
all of the proceeds in the account described under subd. 1. in a qualified Wisconsin
business. |

3. After making the investment as described under subd. 2., notifies the
department, on a form prepared by the department, that the claimant will not
declare on the claimant’s income tax return the gain described under subd. 1. because
the claimant has reinvested the capital gain as described under subd. 2. The form
shall be sent to the department along with the claimant’s income tax return for the
year to which the claim relates.

(¢) The basis of the investment described in par. (b) 2. shall be calculated by
subtracting the gain described in par. (b) 1. from the amount of the investment

described in par. (b) 2.
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SEcCTION 1

(d) If a claimant defers the payment of income taxes oﬁ a capital gain under this
subsection, the claimant may not use the gain described under par. (b) 1. to net
capital gains and losses, as described under sub. (10) (c).

(e) If aclaimant claims the subtraction under this subsection, the claimant may
not use the gain described under par. (b) 1. to claim a subtraction under sub. (24) or
(25).

+++NOTE: See the NOTE in the analysis. _

SECTION 2. 238.146 of the statutes is created to read:

238.146 Long-term Wisconsin capital assets deferral; business
certification. (1) The corporation shall implement a program to certify businesses
for purposes of s. 71.05 (26). A business shall submit an application to the
corporation in each calendar year for which the business desires certification.

(2) The corporation may certify a business if, in the business’s taxable year
ending immediately before the date of the business’s application, all of the following
are true:

(a) The amount of payroll compensation paid by the business in this state, as
determined by the corporation, is equal to at least 50 percent of the amount of all
payroll compensation paid by the business, as determined by the corporation.

(b) The value of real and tangible personal property owned or rented and used
by the business in this state, as determined by the corporation, is equal to at least
50 percent of the value of all real and tangible personal property owned or rented and
used by the business, as determined by the corporation.

(3) The corporation shall notify the department of revenue of every certification
issued under this section and of the date on which a certification is revoked or

expires.
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(4) The corporation, in consultation with the department of revenue, may adopt
rules for the administration of this section.

(5) The corporation shall compile a list of businesses certified under this section
and the taxable years for which the businesses are certified and shall make the list
available to the public at the corporation’s Internet Web site.

(END)




