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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN ACT to repeal 23.321 (2) (a), 23.321 (3) (a), 23.321 (4) (a) 1., 30.2065, 30.28

(2) (title), 30.28 (2) (a) (intro.), 30.28 (2) (a) 1., 30.28 (2) (a) 2., 30.28 (2) (a) 3.,
30.28 (2m) (c), 31.39 (2m) (c), 227.01 (13) (rt), 281.22 (1), 281.22 (2) (c), 281.22
(4),281.36 (1) (am), 281.36 (1) (bg), 281.36 (1) (c) and (cm), 281.36 (1) (cr), 281.36
(1m), 281.36 (2) (title), 281.36 (2) (b), 281.36 (7), 281.36 (8) (title), 281.36 (8) (a),
281.36 (8) (b), 281.36 (8) (bn) 2., 281.36 (8) (c), 281.36 (8) (d), 281.36 (8) (e),
281.36 (9) (am) to (c), 281.36 (10), 281.37 (title), 281.37 (1) (intro.), 281.37 (1)
(a), 281.37 (1) (e), 281.37 (1) (f), 281.37 (2), 281.37 (3) (g), 281.37 (3) (j), 281.37
(3m) and 281.37 (4); to renumber 30.28 (2) (b) 1., 30.28 (2) (b) 2., 281.22 (2)
(title), 281.22 (2m) (title) and 281.22 (2m) (a) 2.; to renumber and amend
30.28 (1), 281.22 (title), 281.22 (2) (a), 281.22 (2) (b), 281.22 (2) (d), 281.22 (2m)
(a) (intro.), 281.22 (2m) (a) 1., 281.22 (2m) (b), 281.22 (3), 281.36 (2) (a), 281.36
(3), 281.36 (8) (bn) 1., 281.37 (1) (b), 281.37 (1) (d), 281.37 (2m), 281.37 (3)
(intro.), 281.37 (3) (a), 281.37 (3) (b), 281.37 (3) (c), 281.37 (3) (d), 281.37 (3) (e),
281.37 (3) (1), 281.37 (3) (h), 281.37 (3) (i) and 281.37 (5); to amend 20.370 (4)
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(bi), 23.321 (title), 30.025 (1b) (b), 30.03 (4) (a), 30.2022 (2), 30.207 (7) (a), 30.28
(title), 30.28 (2m) (a), 30.28 (2m) (am), 30.28 (2m) (b), 30.28 (2m) (d), 30.28 (2r)
(a) (intro.), 30.28 (2r) (a) 1., 30.28 (2r) (b), 30.298 (3), 281.165 (4) (a) 1m., 281.36
(4) (intro.), 281.36 (4) (b), 281.36 (4) (e) 1., 281.36 (4) (e) 2., 281.36 (4) (e) 3.,
281.36 (5) (intro.), 281.36 (5) (a), 281.36 (5) (b), 281.36 (6) (a) 1., 281.36 (9) (a)
(intro.), 281.36 (9) (a) 1., 281.36 (9) (a) 2., 281.36 (9) (a) 3., 281.98 (1) and 814.04
(intro.); to repeal and recreate 281.36 (title); and fo create 20.370 (4) (bm),
23.321 (1) (title), 23.321 (2) (title), 23.321 (2m) (title), 23.321 (3) (title), 23.321
(3m), 23.321 (4) (title), 23.321 (5) (title), 23.321 (6) (title), 30.28 (1) (a), 30.28 (1)
(b), 30.28 (1m), 227.01 (13) (ru), 281.17 (10) (c), 281.36 (1) (bd), 281.36 (1) (bj),
281.36 (1) (cp), 281.36 (3b) (title), 281.36 (3b) (a), 281.36 (3g) (title), 281.36 (3g)
(a), 281.36 (3g) (c), 281.36 (3g) (d), 281.36 (3g) (), 281.36 (3g) (f), 281.36 (3g) (fg),
281.36 (3g) (fm), 281.36 (3g) (fr), 281.36 (3g) (g), 281.36 (3g) (h), 281.36 (3g) (1),
281.36 (3m), 281.36 (3n), 281.36 (3p), 281.36 (3r), 281.36 (9) (d) and (e), 281.36
(11), 281.36 (12) (a), 281.36 (12) (b), 281.36 (13) and 281.36 (14) of the statutes;
relating to: permits for discharges into wetlands; wetland mitigation; wetland
mapping and delineation; fees for permits and other authorizations or

determinations by the Department of Natural Resources relating to structures,
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deposits, and other activities in or near navigable waters; granting

rule-making authority; making appropriations; and providing penalties.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.370 (4) (bi) of the statutes is amended to read:

20.370 (4) (b1) Water regulation and zoning — fees. From the general fund, all
moneys received under ss. 23.32 (3), 23.321, 30.28, 31.39, and 281.22 281.36 (12) for
activities relating to permits, contracts, authorizations, and other approvals issued

under s. 281.36 and chs. 30 and 31, for activities relating to water quality standards

under subch. II of ch. 281, and for wetland mapping under s. 23.32 and wetlands
services under s. 23.321.

SECTION 2. 20.370 (4) (bm) of the statutes is created to read:

20.370 (4) (bm) Wetland restoration — fees; payments. From the general fund,
all moneys received as surcharge fees under s. 281.36 (11) and all moneys received
as payments by the department under the in lieu fee program under s. 281.36 (3r)
(e) for the restoration or creation of wetlands and for any other activities authorized
under the in lieu fee program.

SECTION 3. 23.321 (title) of the statutes is amended to read:

23.321 (title) Wetland map-review; identification, and confirmation.

SECTION 4. 23.321 (1) (title) of the statutes is created to read:

23.321 (1) (title) DEFINITION.

SECTION 5. 23.321 (2) (title) of the statutes is created to read:
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SECTION 5

23.321 (2) (title) TYPES OF SERVICES.

SECTION 6. 23.321 (2) (a) of the statutes is repealed.

SECTION 7. 23.321 (2m) (title) of the statutes is created to read:

23.321 (2m) (title) MEMORANDUM OF AGREEMENT.

SECTION 8. 23.321 (3) (title) of the statutes is created to read:

23.321 (3) (title) FEES; GENERALLY.

SECTION 9. 23.321 (3) (a) of the statutes is repealed.

SECTION 10. 23.321 (3m) of the statutes is created to read:

23.321 (3m) FEES; EXPEDITED SERVICE. The department may charge a
supplemental fee for a type of service under sub. (2) that is in addition to the fee
charged under sub. (3) if all of the following apply:

(a) The applicant requests in writing that the service be provided within a time
period that is shorter than the time limit specified under sub. (4) for that type of
service.

(b) The department verifies that it will be able to comply with the request.

SECTION 11. 23.321 (4) (title) of the statutes is created to read:

23.321 (4) (title) TIME LIMITS.

SECTION 12. 23.321 (4) (a) 1. of the statutes is repealed.

SECTION 13. 23.321 (5) (title) of the statutes is created to read:

23.321 (5) (title) LENGTH OF VALIDITY.

SECTION 14. 23.321 (6) (title) of the statutes is created to read:

23.321 (6) (title) INCLUDED ON MAPS.

SECTION 15. 30.025 (1b) (b) of the statutes is amended to read:

30.025 (1b) (b) “Permit” means an individual permit, a general permit, an

approval, or a contract required under this subchapter or subch. II, a permit or an
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SECTION 15

approval required under ch. 31, a storm water discharge permit required under s.
283.33 (1) (a), or a water-quality certification wetl eneral permit or wetland
individual permit required under s. 281.36 or under rules promulgated under subch.
IT of ch. 281 to implement 33 USC 1341 (a).

SECTION 16. 30.03 (4) (a) of the statutes is amended to read:

30.03 (4) (a) If the department learns of a possible violation of s. 281.36 or of

the statutes relating to navigable waters or a possible infringement of the public
rights relating to navigable waters, and the department determines that the public
interest may not be adequately served by imposition of a penalty or forfeiture, the
department may proceed as provided in this paragraph, either in lieu of or in addition
to any other relief provided by law. The department may order a hearing under ch.
227 concerning the possible violation or infringement, and may request the hearing
examiner to issue an order directing the responsible parties to perform or refrain

from performing acts in order to comply with s. 281.36 or to fully protect the interests

of the public in the navigable waters. If any person fails or neglects to obey an order,
the department may request the attorney general to institute proceedings for the
enforcement of the department’s order in the name of the state. The proceedings

shall be brought in the manner and with the effect of proceedings unders. 111.07 (7).

*+*NOTE: 1did not amend s. 30.03 (2) to include violations of s. 281.36 since they
would be violations under ch. 281, which are covered by the provisions in s. 299.95. If you
want to amend s. 30.03 (2) to include violations of s. 281.36, s. 281.36 must be excluded
from s. 299.95.

SECTION 17. 30.2022 (2) of the statutes is amended to read:

30.2022 (2) The exemption under sub. (1) does not apply unless the activity is
accomplished in accordance with interdepartmental liaison procedures established
by the department and the department of transportation for the purpose of

minimizing the adverse environmental impact, if any, of the activity. If the activity
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SECTION 17

department of natural resources or by using any of the methods specified in s. 281.36

3r)(a)1.to3.

SECTION 18. 30.2065 of the statutes is repealed.

SECTION 19. 30.207 (7) (a) of the statutes is amended to read:

30.207 (7) (a) At least 15 days before beginning the activity that is authorized
by a general permit under this section the person who wishes to conduct the activity
shall submit a notice to the department and shall pay the fee specified in s. 30.28 (2)
)2 (1) (d). The notice shall describe the activity, state the name of the person that
will be conducting the activity and state the site where the activity will be conducted.
The notice shall also contain a statement signed by the person conducting the
activity that the person will act in conformance with the standards contained in the
general permit.

SECTION 20. 30.28 (title) of the statutes is amended to read:

30.28 (title) Fees for permits, other approvals, and determinations and
hearings.

SECTION 21. 30.28 (1) of the statutes is renumbered 30.28 (1) (intro.) and
amended to read:

30.28 (1) (intro.) The department shall charge a permit-or-approval fee for

30-21-t0-30.27 reviewing, investigating, and making decisions on determinations and

on whether to issue or grant permits, contracts, authorizations. or other approvals
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under this subchapter. The permit-or-appreval required fee shall accompany the

permit application;netice-orrequestforapproval or other submitted documentation.
Thed e i i

partm s necessary to meet the

SECTION 22. 30.28 (1) (a) of the statutes is created to read:

30.28 (1) (a) For an individual permit issued under s. 30.208, the application
fee shall be $600. |

SECTION 23. 30.28 (1) (b) of the statutes is created to read:

30.28 (1) (b) For authorization to proceed under a general permit issued under
s. 30.206, the application fee shall be $300.

SECTION 24. 30.28 (1m) of the statutes is created to read:

30.28 (1m) ADDITIONAL FEES. (a) In addition to the fees required under sub. (1),
the department may set and charge fees for making any of the following
determinations:

1. An identification of an ordinary high-water mark.

2. A determination of navigability.

3. Any other determination that is necessary for reviewing, investigating, or
making a decision on applications for permits, contracts, authorizations, or other
approvals under this chapter.

(b) The department shall set each fee authorized under this subsection in the
amount that is necessary to meet the costs incurred by the department.

SEcTION 25. 30.28'(2) (title) of the statutes is repealed.

SECTION 26. 30.28 (2) (a) (intro.) of the statutes is repealed.

SECTION 27. 30.28 (2) (a) 1. of the statutes is repealed.

SECTION 28. 30.28 (2) (a) 2. of the statutes is repealed.
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SECTION 29
SECTION 29. 30.28 (2) (a) 3. of the statutes is repealed.
SECTION 30. 30.28 (2) (b) 1. of the statutes is renumbered 30.28 (1) (¢).
SECTION 31. 30.28 (2) (b) 2. of the statutes is renumbered 30.28 (1) (d).
SECTION 32. 30.28 (2m) (a) of the statutes is amended to read:

30.28 (2m) (a) The department shall refund a permit-or-appreval fee charged
under sub. (1) (a) if the applicant requests a refund before the department

determines that the application forthe permit-or-approval is complete. Except as
provided in par. (am), the department may not refund a permit-oer-approval fee after

the department determines that the application is complete unless required to do so
under a romulga nder g. 29 .

SECTION 33. 30.28 (2m) (am) of the statutes is amended to read:

30.28 (2m) (am) The department shall refund 50% of the fee specified in sub.
2)-b)1. (1) (¢) if the department denies an application for a general permit under
s. 30.207 (3) (d) 1. or does not issue a general permit under s. 30.207 (6).

SECTION 34. 30.28 (2m) (b) of the statutes is amended to read:

30.28 (2m) (b) If¢

submits-a-netice unders-30-207(7) a person applies for a permit or otherwise seeks
authorization or gives notice for a project or activity after the project or activity is

begun or after it is completed, the department shall charge an amount equal to twice
the amount of the fee that it would have charged under this section.
SECTION 35. 30.28 (2m) (¢) of the statutes is repealed.

SECTION 36. 30.28 (2m) (d) of the statutes is amended to read:

30.28 (2m) (d) The department;byrule; may increase any fee specified in sub.

only if the increase is necessary to meet the costs incurred by the department in
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SECTION 36

activities for which Lhe fee is charged.

SECTION 37. 30.28 (2r) (a) (intro.) of the statutes is amended to read:

30.28 (2r) (a) (intro.) The department, by rule, may charge a supplemental fee
for a permit ex, contract, authorization, other approval, or determination that is in
addition to the fee charged under this section if all of the following apply:

SECTION 38. 30.28 (2r) (a) 1. of the statutes is amended to read:

30.28 (2r) (a) 1. The applicant requests in writing that the permit ex, approval

authorization, or determination be issued or the contract be granted within a time

period that is shorter than the time limit under the rule promulgated under par. (b)
for that type of permit er, g;g'm;r@gt, authorization, approval, or determination.
SECTION 39. 30.28 (2r) (b) of the statutes is amended to read:
30.28 (2r) (b) If the department promulgates a rule under par. (a), the rule shall

contain a time limit for each type of permit or, contract, authorization, approval

permit-or-approval, or determination.
SECTION 40. 30.298 (3) of the statutes is amended to read:

30.298 (3) Any person who violates a general permit under s. 30.206 or-30.2065
shall forfeit not less than $10 nor more than $500 for the first offense and shall forfeit
not less than $50 nor more than $500 upon conviction of the same offense a 2nd or
subsequent time.

SECTION 41. 31.39 (2m) (c) of the statutes is repealed.

SECTION 42. 227.01 (13) (rt) of the statutes is repealed.

SECTION 43. 227.01 (13) (ru) of the statutes is created to read:

227.01 (13) (ru) Is a wetland general permit issued under s. 281.36 (3g).
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SECTION 44

SECTION 44. 281.165 (4) (a) 1m. of the statutes, as created by 2011 Wisconsin
Act 6, is amended to read:

281.165 (4) (a) Im. The wetland area is -a-nonfederal wetland,as defined-in-s.
281-36-(1)(e) not subject to federal jurisdiction under 33 USC 1344, and the activity
will affect less than 3 acres of that wetland area.

SECTION 45. 281.17 (10) (¢) of the statutes is created to read:

281.17(10) (c) This subsection does not apply to discharges into wetlands that
are subject to regulation under s. 281.36.

SECTION 46. 281.22 (title) of the statutes is renumbered 281.36 (12) (title) and
amended to read:

281.36 (12) (title) EBBS APPLICATION FEES AND TIME LIMITS FOR-WATER QUALITY
BETERMINATIONS FOR-WETLANDS.

SECTION 47. 281.22 (1) of the statutes is repealed.

SECTION 48. 281.22 (2) (title) of the statutes is renumbered 281.36 (12) (c)
(title).

SECTION 49. 281.22 (2) (a) of the statutes is renumbered 281.36 (12) (¢) 1. and
amended to read:

281.36 (12) (¢) 1. The department shall refund the an application fee charged
for a wetland individual permit under par. (a) 1. if the applicant requests a refund
before the department determines that the application for—the-determination is
complete. The department may not refund a fee after the department determines
that the application is complete unless required to do so under a rule promulgated

under s. 299.05.
SECTION 50. 281.22 (2) (b) of the statutes is renumbered 281.36 (12) (e) 2. and

amended to read:




<N O Ot W W

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2011 - 2012 Legislature “11- QR

SECTION 50

281.36 (12) (c) 2. If the applicant appliesfor-a-permit-afterthe projeet submits
an application for authorization to proceed under a wetland general or a wetland

individual permit after the di is begun or after it is completed, the
department shall charge an amount equal to twice the amount of the fee that it would
have charged under this section.

SECTION 51. 281.22 (2) (¢) of the statutes is repealed.

SECTION 52. 281.22 (2) (d) of the statutes is renumbered 281.36 (12) (¢) 3. and
amended to read:

281.36 (12) (c) 3. The department, byrule; may increase the fee specified in sub.

(1) only if the increase is necessary to meet the costs of the department in performing

the activities for which the fee is charged.
SECTION 53. 281.22 (2m) (title) of the statutes is renumbered 281.36 (12) (d)

(title).

SECTION 54. 281.22 (2m) (a) (intro.) of the statutes is renumbered 281.36 (12)
(d) 1. (intro.) and amended to read:

281.36 (12) (d) 1. (intro.) The department, by rule, may charge a supplemental
fee for-a-determinationunder-sub-(1) that is in addition to the a fee charged under
sub-(1) this subsection if all of the following apply:

SECTION 55. 281.22 (2m) (a) 1. of the statutes is renumbered 281.36 (12) (d) 1.
a. and amended to read:

281.36 (12) (d) 1. a. The applicant requests in writing that the determination
decision on the application be issued within a time period that is shorter than the
time limit promulgated under par—b) subd. 2. for the determination decision.

SECTION 56. 281.22 (2m) (a) 2. of the statutes is renumbered 281.36 (12) (d) 1.
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SECTION 57

SECTION 57. 281.22 (2m) (b) of the statutes is renumbered 281.36 (12) (d) 2. and
amended to read:

281.36(12) (d) 2. Ifthe department promulgates-arule charges a fee under par.

ta) subd. 1., the rule shall contain fer a time limit for making determinations-under

sub-—1) decisions subject to the fee.

SECTION 58. 281.22 (3) of the statutes is renumbered 281.36 (12) (e) and

amended to read:

281.36 (12) (e) Exemptions from fees. Subseetions{1)(2)-and(2m) Paragraphs

(a), (b), (c), and (d) do not apply to any federal agency or state agency.

SECTION 59. 281.22 (4) of the statutes is repealed.

SECTION 60. 281.36 (title) of the statutes is repealed and recreated to read:

281.36 (title) Permits for discharges into wetlands; mitigation.

SECTION 61. 281.36 (1) (am) of the statutes is repealed.

SECTION 62. 281.36 (1) (bd) of the statutes is created to read:

281.36 (1) (bd) “Fill material” has the meaning given in 33 CFR 323.2 (e), as
the meaning exists on the effective date of this paragraph .... [LRB inserts date].

SECTION 63. 281.36 (1) (bg) of the statutes is repealed.

SECTION 64. 281.36 (1) (bj) of the statutes is created to read:

281.36 (1) (b)) “Mitigation” means the restoration, enhancement, or creation
of wetlands to compensate for adverse impacts to other wetlands.

SECTION 65. 281.36 (1) (c) and (cm) of the statutes are repealed.

SECTION 66. 281.36 (1) (cp) of the statutes is created to read:

281.36 (1) (cp) “Practicable” means reasonably available and capable of being

implemented after taking into consideration cost, site availability, available
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SECTION 66

technology, logistics, and proximity to the proposed project site, in light of the overall
purpose of the project.

SECTION 67. 281.36 (1) (cr) of the statutes is repealed.

SECTION 68. 281.36 (1m) of the statutes is repealed.

SECTION 69. 281.36 (2) (title) of the statutes is repealed.

SECTION 70. 281.36 (2) (a) of the statutes is renumbered 281.36 (3b) (b) and
amended to read:

281.36 (3b) (b) No person may discharge dredged material or fill material into
a nonfederal wetland unless the discharge is authorized by a water—quality

certification wetland general permit or individual issued by the department under
this section or the discharge is exempt under sub. (4). No person may violate any

condition imposed-by-the departmentina water quality-certification contained in a

wetland general or individual permit issued by the department under this section.
The department may not issue a water—quality certification wetland general or

individual permit under this section unless it determines that the discharge

authorized pursuant to the wetland general or individual permit will comply with all

applicable water quality standards.

SECTION 71. 281.36 (2) (b) of the statutes is repealed.

SECTION 72. 281.36 (3) of the statutes is renumbered 281.36 (2m) and amended
to read:

281.36 (2m) DELINEATION PROCEDURES. For purposes of delineating the

boundary of a nenfederal wetland;-the- department-and-the person-who-is-applying
olds-a-water gualitycertificationunderthissectionshalluse under this

section, the procedures contained in the wetlands delineation manual published by

the U.S. army corps of engineers shall be used. The edition of the manual that shall
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SECTION 72
be used shall be the 1987 edition of the manual and any document that the U.S. army
corps of engineers issues interpreting that manual, unless the U.S. army corps of
engineers publishes an edition of the manual after January 9, 2001, and the
department by-rule designates that edition as the one to be used under this

subsection.

SECTION 73. 281.36 (3b) (title) of the statutes is created to read:

281.36 (3b) (title) PERMIT REQUIRED.

SECTION 74. 281.36 (3b) (a) of the statutes is created to read:

281.36 (3b) (a) For purposes of this section, a wetland general or individual
permit issued by the department constitutes water quality certification as required
by 33 USC 1341 (a).

SECTION 75. 281.36 (3g) (title) of the statutes is created to read:

281.36 (3g) (title) WETLAND GENERAL PERMITS.

SECTION 76. 281.36 (3g) (a) of the statutes is created to read:

281.36 (3g) (a) Required permits. The department shall issue a wetland

general permit for each of the following types of discharges:
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1. A discharge that is necessary for the treatment or disposal of hazardous
waste or toxic pollutants, if the discharge does not contain hazardous waste or toxic
pollutants and does not affect more than 2 acres of wetland.

2. A discharge that is necessary for temporary access and dewatering, if the
discharge does not affect more than 2 acres of wetland.

3. A temporary or permanent discharge for routine utility construction and
maintenance projects and activities.

4. A discharge that is part of a development for industrial purposes, if the
discharge does not affect more than 10,000 square feet of wetland. For purposes of
this subdivision, the development of a waste disposal site is considered to be a
development for industrial purposes.

5. A discharge that is part of a development for commercial purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

6. A discharge that is part of a development for residential purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

7. A discharge that is part of a development for agricultural purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

8. A discharge that is part of a development for municipal purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

9. A discharge that is part of a development for recreational purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

10. A discharge that is necessary for the construction, reconstruction, or
maintenance of a bridge or culvert that is part of a transportation project that is
being carried out under the direction and supervision of a city, village, town, or

county.




OIS S S S U R X

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2011 - 2012 Legislature -16 - LRB-2803/P6
MGG:wljf

SECTION 77

SECTION 77. 281.36 (3g) (c) of the statutes is created to read:

281.36 (4) (3g) (¢) Additional permits. The department may issue wetland
general permits, in addition to those required under pars. (a) and (b), to regulate
other discharges that affect wetlands located in this state.

SECTION 78. 281.36 (3g) (d) of the statutes is created to read:

281.36 (3g) (d) Standards for wetland types. In issuing general permits under |
this subsection, the department shall establish different requirements, conditions,
and exceptions for discharges into different types of wetlands. A general permit may
not authorize a discharge into a type of wetland that is classified as being rare or
imperiled under the natural heritage inventory prepared by the department under
s. 23.27 (3).

SECTION 79. 281.36 (3g) (e) of the statutes is created to read:

281.36 (3g) (e) Period of validity; subsequent actions. A wetland general permit
issued under this subsection is valid for a period of 5 years. Upon compliance with
the requirements under pars. (f) to (g), the department may renew, modify, or revoke
a wetland general permit issued under this subsection, and until such renewal,
modification, or revocation, the general permit shall remain in effect.

SECTION 80. 281.36 (3g) (f) of the statutes is created to read:

281.36 (3g) () Public notice. The department shall provide to interested
members of the public notices of its intention to issue, renew, modify, or revoke a
wetland general permit under this subsection. Procedures for providing public
notices shall include all of the following:

1. Publication of a class 1 notice under ch. 985.

2. Providing a copy of the notice to any person or group upon request of the

person or group.
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3. Publication of the notice through an electronic notification system
established by the department.

4. Publication of the notice on the department’s Internet Web site.

SEcTION 81. 281.36 (3g) (fg) of the statutes is created to read:

281.36 (3g) (fg) Date of notice. For the purpose of determining the date on
which public notice is provided under this subsection, the date on which the
department first publishes the notice on its Internet Web site shall be considered the
date of public notice.

SECTION 82. 281.36 (3g) (fm) of the statutes is created to read:

281.36 (3g) (fm) Written comments. The department shall provide a period of
not less than 30 days after the date of the public notice during which time interested
persons may submit their written comments on the department’s intention to issue,
renew, modify, or revoke a wetland general permit under this subsection. All written
comments submitted during the period for comment shall be retained by the
department and considered by the department in acting on the general permit.

SECTION 83. 281.36 (3g) (fr) of the statutes is created to read:

281.36 (3g) (fr) Description in notice. Every public notice provided by the
department under par. (f) shall include a description of the discharges to be
authorized under the wetland general permit.

SECTION 84. 281.36 (3g) (g) of the statutes is created to read:

281.36 (3g) (g) Public informational hearing. 1. The department shall provide
an opportunity for any interested state agency or federal agency or person or group
of persons to request a public informational hearing with respect to the department’s
intention to issue, renew, modify, or revoke a wetland general permit under this

subsection. The request for the hearing shall be filed with the department within 30
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SECTION 84
days after the provision of the public notice under par. (f) and shall indicate the
interest of the party filing the request and the reasons why the hearing is warranted.

2. The department shall hold a public informational hearing upon a request
under subd. 1. if the department determines that there is a significant public interest
in holding such a hearing. Hearings held under this subsection are not contested
cases under s. 227.01 (3).

3. Public notice of any hearing held under this subsection shall be circulated
in accordance with the requirements under par. (f). The public notice shall include
the time, date, and location of the hearing, a summary of the subject matter of the
wetland general permit, and information indicating where additional information
about the general permit may be viewed on the department’s Internet Web site. The
summary shall contain a brief, precise, easily understandable, plain language
description of the subject matter of the general permit.

SECTION 85. 281.36 (3g) (h) of the statutes is created to read:

281.36 (3g) (h) Authorizations for discharges under wetland general permits.
1. A person wishing to proceed with a discharge that may be authorized under a
wetland general permit shall apply to the department, with written notification of
the person’s wish to proceed, not less than 30 days before commencing the discharge
authorized by the general permit unless subd. 4. applies. The application shall
provide information describing the discharge in order to allow the department to
determine whether the discharge is authorized by the wetland general permit and
shall give the department consent to enter and inspect the site, subject to sub. (9).
The application shall identify any other proposed discharges into wetlands that are
related to the discharge that is the subject of the application. The application shall

include a detailed explanation of why the impact to the wetland cannot be avoided
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and how the impact to the wetland will be minimized to the greatest extent
practicable. The application shall be accompanied by the fee specified in sub. (12)
(a) 1. and the fee authorized under sub. (11), if applicable. If the application is for
authorization to proceed under a wetland general permit with a discharge that is
part of a development for commercial, residential, or industrial purposes, the
application shall be accompanied by a surcharge, as calculated under sub. (12). The
department may make a request for additional information one time during this
30-day period.

2. If, within 30 days after an application under subd. 1. is received by the
department, the department does not either request additional information or
inform the applicant that a wetland individual permit will be required as provided
in par. (i), the discharge shall be considered to be authorized under the wetland
general permit and the applicant may proceed without further notice, hearing,
permit, or approval if the discharge is carried out in compliance with all of the
conditions of the general permit.

3. If the department requests additional information under subd. 1., the
30-day period is tolled from the date the person applying for authorization to proceed
receives the request until the date on which the department receives the additional
information.

4. As part of a wetland general permit issued under par. (c), the department
may waive the requirement that a person wishing to proceed under the general
permit apply to the department as required under this paragraph so that the person
may proceed with the discharge without specific authorization from the department.

5. Authorization to proceed under a wetland general permit is valid for 5 years

after the date on which the discharge is considered to be authorized.
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SECTION 86. 281.36 (3g) (i) of the statutes is created to read:

281.36 (3g) (i) Wetland individual permit in lieu of wetland general permit. For
a proposed discharge for which an application has been received by the department
under par. (h), the department may decide to require thafc a person who submitted
the application apply for a wetland individual permit if the department has
inspected the site as provided in par. (h) and has determined that conditions specific
to the site require additional restrictions on the discharge in order to provide
reasonable assurance that no significant adverse impacts to the functional values of
the wetland will occur.

SECTION 87. 281.36 (3m) of the statutes is created to read:

281.36 (3m) WETLAND INDIVIDUAL PERMITS. (a) When permit required. Any
person wishing to proceed with a discharge into any wetland shall submit an
application for a wetland individual permit under this subsection unless the
discharge has been authorized under a wetland general permit as provided in sub.
(3g) or is exempt under sub. (4). Before submitting the application, the department
shall hold a meeting with the applicant to discuss the details of the proposed
discharge and the requirements for submitting the application and for delineating
the wetland. An applicant may include in the appiication a request for a public
informational hearing. The application shall be accompanied by the applicable fee
specified in sub. (11) or (12) (a) 1.

(b) Analysis of practicable alternatives. An applicant shall include in an
application submitted under par. (a) an analysis of the practicable alternatives that
will minimize and avoid the adverse impacts of the discharge on the functional
values of the wetland, and that will not result in any other significant adverse

environmental consequences.
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(¢) Review, no additional information required. In issuing wetland individual
permits under this section, the department shall review an application, and within
30 days after the application is submitted, the department shall determine that
either the application is complete or that additional information is needed. If the
department determines that the application is complete, the department shall notify
the applicant in writing of that fact within the 30-day period, and the date on which
the notice under this paragraph is sent shall be considered the date of closure for
purposes of par. (g) 1.

(d) Additional information requested. If the department determines that the
application is incomplete, the department shall notify the applicant in writing and
may make only one request for additional information during the 30-day period
specified in par. (c). Within 10 days after receiving all of the requested information
from the applicant, the department shall notify the applicant in writing as to
whether the application is complete. The date on which the 2nd notice under this
paragraph is sent shall be set as the date of closure for purposes of par. (g) 1. The
department may request additional information from the applicant to supplement
the application, but the department may not request items of information that are
outside the scope of the original request unless the applicant and the department
both agree. A request for any such additional information may not affect the date
of closure.

(e) Specificity of notice; limits on information. Any notice stating that an
application has been determined to be incomplete or any other request for
information that is sent under par. (d) shall state the reason for the determination

or request and the specific items of information that are still needed.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2011 - 2012 Legislature -22 - LRB-2803/P6
MGG:wlj;jf

SECTION 87

(f) Failure to meet time limits. If the department fails to meet the 30-day time
limit under par. (c) or 10-day time limit under par. (d), the application shall be
considered to have a date of closure that is the last day of that 30-day or 10-day time
period for purposes of par. (g) 1.

(8) Notice of application. 1. Within 15 days after the date 6f closure, as ’
determined under par. (c) or (d), the department shall provide notice of pending
application to interested members of the public, as determined by the department.
If the applicant has requested a public informational hearing as part of the
submitted application, a notice of the public hearing shall be part of the notice of
pending application.

2. If the notice of pending application does not contain a notice of public
informational hearing, any person may request a public informational hearing in
writing or the department may decide to hold a public informational hearing with
or without a request being submitted if the department determines that there is a
significant public interest in holding a hearing.

(h) Request for hearing. Arequest for a public informational hearing under par.
(g) 2. must be submitted to the department or the department’s decision to hold a
public informational hearing must occur within 20 days after the department
provides the notice of pending application. The department shall provide notice of
public informational hearing within 15 days after the request for the public hearing
is submitted or the department makes its decision to hold a public informational
hearing.

(1) Decision. Within 20 days after the period for public comment under par. (j)
has ended or if no public informational hearing is held, within 30 days of the 30-day

comment period under par. (j), the department shall render a decision issuing or
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denying the wetland individual permit that is the subject of the application
submitted under par. (a). If the decision issued by the department under this
paragraph is a denial, the department shall include in the decision the specific
grounds and reasons as to how the applicable provisions of this section were not met.
If the denial is based on an incomplete application, the department shall inform the
applicant of the areas of the application that were incomplete.

G) Public comment. 1. The department shall provide a period for public
comment after the department has provided a notice of pending application under
par. (g) during which time any person may submit written comments with respect
to the application for a wetland individual permit. The department shall retain all
of the written comments submitted during this period and shall consider all of the
comments in rendering a decision on the application. The period for public comment
shall end on the 30th day following the date on which the department provides the
notice of pending application except as provided in subd. 2.

2. If a public informational hearing is held, the period for public comment shall
end on the 10th day following the date on which the hearing is completed.

SECTION 88. 281.36 (3n) of the statutes is created to read:

281.36 (3n) REVIEW BY DEPARTMENT. (a) For the purpose of issuing a wetland
individual permit, during the period between the date on which the application
under sub. (3m) (a) is submitted and the date on which a decision under sub. (3m)
(1) is rendered, the department shall conduct its review under this subsection. The
department shall review the analysis of practicable alternatives presented in the
application under sub. (3m) (b). The department shall limit its analysis to those

practicable alternatives that will have an impact on the site of the discharge and on
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SECTION 88
those areas that are adjacent to the site if the department determines that all of the
following épply:

1. The proposed project creating the discharge will result in a demonstrable
economic benefit to the public.

2. The wetland to be affected is not a type of wetland that is classified as being
rare or imperiled under the natural heritage inventory prepared by the department
under s. 23.27 (3).

3. The wetland to be affected is highly disturbed and degraded.

(b) Factors used in review. In its review under par. (a), the department shall
consider all of the following factors in assessing possible impacts to the functional
value of the wetland involved:

1. The direct impact of the proposed discharge.

2. The cumulative impact that may occur to the wetland’s functional values
based on the proposed discharge and on any past impacts to those functional values.

3. The potential secondary impact of the proposed discharge.

4. The net positive or negative environmental impact of the proposed discharge.

*=*NOTE: I used the term “discharge” throughout par. (b). If the term “activity” is
wanted, please call me to discuss this.

(¢c) Finding by the department. After its review under par. (a), the depart'ment
shall decide which of the practicable alternatives presented under sub. (3m) (b) or
by the department is the least environmentally damaging. Based on the decision,
the department shall make a determination that the discharge will comply with all
applicable water quality standards, and shall issue a wetland individual permit, if
the department finds that, upon implementation of that alternative, all of the

following will occur:
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1. All practicable measures will be taken to minimize the adverse impacts to
the functional values of any wetland.

2. The discharge will not result in a significant adverse impact to the functional
values of any wetland or to water quality in general.

3. The discharge will not result in other significant adverse environmental

consequences.

»»NOTE: Paragraphs (a), (b), and (¢) were challenging to draft. First, the
“practicable analysis”is submitted but in all of the drafting instructions it is unclear what
happens to it after submission. I, therefore, require DNR to review it and then decide
which practicable alternative is least environmentally damaging. Second, it is not clear
what the alternative is an alternative to. Is an alternative an activity that is something
other than a discharge? If so, then no permit is required since s. 281.36 is limited to
discharges. Is a practicable alternative limited to an alternate type of discharge (small
size, different place)? The language, as currently drafted, does not present this concept
clearly.

«+NOTE: Note in sub. (3n) the references to wetland sometimes is limited to just
the wetland for which the individual permit is sought and other times refers to any
wetland that may be affected. Please review carefully.

#NOTE: 1 assumed DNR would be required to issue the individual permit.
Therefore I used the phrase “shall issue” instead of “may issue” in sub. (3n) (¢c). OK?

(d) Conditions on permit; length. As a condition of the wetland individual
permit, the department shall require that the applicant implement the practicable
alternative decided to be the least environmentally damagingunder par. (¢c) and shall
require that applicant participate in the in lieu fee program or in some type of
mitigation under the mitigation program under sub. (3r). The permit shall specify
the period of validity for the permit. The department may extend the period of
validity.

SECTION 89. 281.36 (3p) of the statutes is created to read:

281.36 (3p) NOTICE REQUIREMENTS; WETLAND INDIVIDUAL PERMITS. (a) The

department shall, by rule, establish procedures for providing notices of pending



= W N

© 0w I O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2011 - 2012 Legislature - 26 - LRB-2803/P6
MGG:wljif
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applications and notices of public informational hearings to be provided under sub.
(3m). The procedures shall require all of the following:

1. That the notice be published as a class 1 notice under ch. 985.

2. That the notice be mailed to any person or group upon request.

3. That the notice be published through an electronic notification system
established by the department.

4. That the notice be published on the department’s Internet Web site.

(b) The department shall, by rule, prescribe the form and content of notices of
pending applications énd notices of public informational hearings to be provided
under sub. (3m). Each notice shall include all of the following information:

1. The name and address of the applicant.

2. Abrief description of the discharge that requires the permit and the project
that includes the discharge.

3. For a notice of a public informational hearing, the time, date, and location
of the hearing.

4. For a notice of pending application and a notice of a public informational
hearing, a brief, precise, easily understandable, plain-language description of the
discharge and information indicating where the pending application may be viewed
on the department’s Internet Web site.

5. For a notice of complete application and a notice of a public informational
hearing, a statement of the tentative determination of the department on the permit.

6. For a notice of complete application and a notice of public informational
hearing, a brief description of the procedures for the formulation of final
determinations, including a description of the comment period required under sub.

(3m) ().




(o BN N Y

~J

10
11
12
13
14
15
16
17
18
19
20
21
22
23

2011 - 2012 Legislature - 27 - s

SECTION 89

=++NOTE: Sub. (3p) is partially modeled after what is found under s. 30.208 (5). 1
omitted the requirements under s. 30.208 (5) (b) 3. because it did not seem to fit. Let me
know if you want it included.

(c) For the purpose of determining the date on which notice is provided under
this subsection, the date of the notice shall be the date on which the department first
publishes the notice on its Internet Web site, unless the department delegates to the
applicant under par. (d) the requirement to provide notice. If the department
delegates to the applicant the requirement to provide notice, the date of the notice
shall be the date on which the department first publishes the notice on its Internet
Web site or 10 days after the date on which the department receives satisfactory proof
of publication of a class 1 notice from the applicant, whichever is later.

(d) The department may delegate the department’s requirement to provide
notice under sub. (3m) in the manner specified in par. (a) 1. and 2. by doing any of
the following:

1. Requiring that the applicant for the permit provide by publication, mailing,
or other distribution one or more of the notices.

2. Requiring that the applicant for the permit pay for the publication, mailing,
or any other distribution costs of providing one or more of the notices.

SECTION 90. 281.36 (3r) of the statutes is created to read:

281.36 (3r) MITIGATION; IN LIEU FEE PROGRAM. (a) The department shall
establish a mitigation program that applies only to the issuance of wetland
individual permits and that allows mitigation to be accomplished by any of the
following methods:

1. Purchasing credits from a mitigation bank located in this state.

2. Completing a mitigation project within the same watershed or within

one-half mile of the site of the discharge.
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(b) Under the mitigation program, mitigation as specified in par. (a) 1. shall be
the preferred type of mitigation.

(c) The department shall establish a system of service areas for the mitigation
banks under the mitigation program that is geographically based on the locations of
the major watersheds in the state. The system shall be consistent with federal
regulations.

(d) The department shall establish under the mitigation program mitigation
ratios that are consistent with the federal rules that apply to mitigation and
mitigation banks but the minimum ratio shall be at least 1.2 acres for each acre
affected by the discharge.

(e) In addition to the types of mitigation specified in par. (a), the department
shall establish an in lieu fee program, in consultation with the army corps of
engineers, under which payments are made to the department or another entity for
the purposes of restoring, enhancing, creating, or preserving wetlands or other water
resource features. The department shall establish requirements for calculating the
in lieu fee payments. Under this program, the department may require the wetlands
that benefit from the program be open to the public for hunting, fishing, trapping,
cross-country skiing, or hiking or any combination thereof. The program shall be

consistent with federal regulations.

=*+NOTE: DNR is required, as opposed to just being authorized, to establish this
program. OK?

«+NOTE: Currently “mitigation” is limited to restoring, enhancing, or creating
wetlands. Note that the concept of “preserving” is included under the in lieu fee program.
OK?

SECTION 91. 281.36 (4) (intro.) of the statutes is amended to read:
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281.36 (4) EXEMPTIONS. (intro.) Except as provided in sub. (5), the eertification
permitting requirement under sub. (2) (3b) does not apply to any discharge that is
the result of any of the following activities:

SECTION 92. 281.36 (4) (b) of the statutes is amended to read:

281.36 (4) (b) Maintenance, emergency repair, or reconstruction of damaged
parts of structures that are in use in a nonfederal wetland.

SECTION 93. 281.36 (4) (e) 1. of the statutes is amended to read:

281.36 (4) (e) 1. That the flow and circulation patterns and chemical and
biological characteristics of the affected nonfederal wetland are not impaired.

SECTION 94. 281.36 (4) (e) 2. of the statutes is amended to read:

281.36 (4) (e) 2. That the reach of the affected nenfederal wetland is not
reduced.

SECTION 95. 281.36 (4) (e) 3. of the statutes is amended to read:

281.36 (4) (e) 3. That any adverse effect on the aquatic environment of the
affected neni—'edeical wetland is minimized to the degree required by the department.

SECTION 96. 281.36 (5) (intro.) of the statutes is amended to read:

281.36 (5) INAPPLICABILITY OF EXEMPTIONS. (intro.) Notwithstanding sub. (4),
a discharge that would be exempt under sub. (4) is subject to the eertification
permitting requirement under sub. {2) (3b) if the discharge is incidental to an activity
that has as its purpose bringing a nenfederal wetland, or part of a nenfederal
wetland, into a use for which it was not previously subject and if the activity may do
any of the following:

SECTION 97. 281.36 (5) (a) of the statutes is amended to read:

281.36 (5) (a) Impair the flow or circulation of any nenfederal wetland.

SECTION 98. 281.36 (5) (b) of the statutes is amended to read:
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281.36 (8) (b) Reduce the reach of any nenfederal wetland.

SECTION 99. 281.36 (6) (a) 1. of the statutes is amended to read:

281.36 (6) (a) 1. Make the rules consistent with existing federal law or
interpretati |

SECTION 100. 281.36 (7) of the statutes is repealed.

SEcTION 101. 281.36 (8) (title) of the statutes is repealed.

SECTION 102. 281.36 (8) (a) of the statutes is repealed.

SECTION 103. 281.36 (8) (b) of the statutes is repealed.

SECTION 104. 281.36 (8) (bn) 1. of the statutesis renumbered 281.36 (3g) (b) and
amended to read:

281.36 (3g) (b) Additional required permits. The In addition to the wetland
general permits required under par. (a), the department shall issue wetland general

water—quality certifications permits that are consistent with all-ef-the, and
correspond to, any general permits that are issued under 33 USC 1344 (e) that

te and that

regulate discharges other than those regulated under the required wetland general
permits issued under par. (a).

SECTION 105. 281.36 (8) (bn) 2. of the statutes is repealed.

SECTION 106. 281.36 (8) (¢) of the statutes is repealed.

SECTION 107. 281.36 (8) (d) of the statutes is repealed.

SECTION 108. 281.36 (8) (e) of the statutes is repealed.

SECTION 109. 281.36 (9) (a) (intro.) of the statutes is amended to read:

281.36 (9) (a) (intro.) For purposes of determining whether to issue a wetland

individual permit, whether authorization to proceed as authorized under a wetland

general permit is appropriate, or whether an exemption under sub. (4) is
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appropriate, and for purposes of enforcing this section, any employee or other

representative of the department, upon presenting his or her credentials, may do any
of the following:

SECTION 110. 281.36 (9) (a) 1. of the statutes is amended to read:

281.36 (9) (a) 1. Enter and inspect any property on which is located a nonfederal
wetland; or part of a nenfederal wetland, for which an application fora-water quality
eertification has been submitted to-the-department under sub. (3g) or (3m).

SECTION 111. 281.36 (9) (a) 2. of the statutes is amended to read:

281.36 (9) (a) 2. Enter and inspect any property on which is located a nonfederal
wetland toinvestigate a discharge of dredgedorfillmaterial that the department has
reason to believe is in violation of this section.

SEcCTION 112. 281.36 (9) (a) 3. of the statutes is amended to read:

281.36 (9) (a) 3. Gain access to and inspect any records that the-department
requires a holder of a water-quality certification-to wetland individual permit or a

person acting under the authority of a wetland general permit is required by the

department to keep.
SEcTION 113. 281.36 (9) (am) to (¢) of the statutes are repealed.

SECTION 114. 281.36 (9) (d) and (e) of the statutes are created to read:

281.36 (9) (d) The department shall provide reasonable advance notice to the
property owner before entering and inspecting property as authorized under par (a).

(e) If the owner of the property refuses to give consent for the entry and
inspection, the department may do any of the following:

1. Apply for, obtain, and execute a special inspection warrant under s. 66.0119.

2. Deny an application for a wetland individual permit or deny authorization

to proceed under a wetland general permit.
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SECTION 114

=+NOTE: I have made some substantive changes in s. 281.36 (9) since the /P1
version. Please review.

SECTION 115. 281.36 (10) of the statutes is repealed.

SECTION 116. 281.36 (11) of the statutes is created to read:

281.36 (11) RESTORATION; FEES. (a) The department shall set a surcharge fee
to be charged for each application to proceed under a wetland general permit that is
issﬁed under sub. (3g) (a) 4., 5., or 6. The surcharge fee shall be set on an annual basis
by the department and may not exceed more than 50 percent of the market price, as
determined by the department, for the equivalent purchase of credits from a
mitigation bank. These fees shall be credited to the appropriation account under s.
20.370 (4) (bm) for the restoration and creation of wetlands. The department may
enter into agreements with other entities for the restoration and creation of such
wetlands.

(b) Any wetland that is restored or created using funding from the
appropriation unders. 20.370 (4) (bm) shall be open to the public for hunting, fishing,
trapping, cross-country skiing, and hiking. The owner of the wetland may establish
reasonable restrictions on the use of the land by the public in order to protect public

safety or to protect a unique plant or animal community.

+»=NOTE: Note that each restored or created wetland has to be open to all five
outdoor activities. OK?

SECTION 117. 281.36 (12) (a) of the statutes is created to read:

281.36 (12) (a) Fees required. The department shall charge a fee for reviewing,
investigating, and making decisions on applications to proceed under wetland
general permits under sub. (3g) and on applications for wetland individual permits

under sub. (3m). For an authorization to proceed under a wetland general permit,
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SEcCTION 117

the application fee shall be $500. For a wetland individual permit, the application
fee shall be $800.

SECTION 118. 281.36 (12) (b) of the statutes is created to read:

281.36 (12) (b) Additional fee. The department may set and charge a fee in the
amount necessary to meet the costs incurred by the department in reviewing
mitigation projects that are conducted by mitigation banks.

SECTION 119. 281.36 (13) of the statutes is created to read:

281.36 (13) PARTIES TO A VIOLATION. (a) Whoever is concerned in the commission
of a violation of this section for which a forfeiture is imposed is a principal and may
be charged and found in violation although he or she did not directly commit the
violation and although the person who directly committed it has not been found in
violation.

(b) A person is concerned in the commission of the violation if the person does
any of the following:

1. Directly commits the violation.

2. Aids and abets the commission of the violation.

3. Is a party to a conspiracy with another to commit the violation or advises,
hires, counsels, or otherwise procures any person to commit it.

SECTION 120. 281.36 (14) of the statutes is created to read:

281.36 (14) PENALTIES. (a) Except as provided in par. (b), any person who
violates any provision of this section shall forfeit not less than $100 nor more than
$10,000 for the first offense and shall forfeit not less than $500 nor more than
$10,000 upon being found in violation of the same offense a 2nd or subsequent time.

(b) Any person who violates a wetland general permit issued under sub. (3g)

shall forfeit not less than $10 nor more than $500 for the first offense and shall forfeit
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SECTION 120
not less than $50 nor more than $500 upon being found in violation of the same
offense a 2nd or subsequent time.

(¢) A violation of any condition contained in a wetland general permit issued
under sub. (3g) is a violation of the statute under which the general permit was
issued.

(d) In addition to the forfeitures specified under pars. (a) and (b), a court may
order a defendant to abate any nuisance, restore a natural resource, or take, or
refrain from taking, any other action as necessary to elirﬁjnate or minimize any
environmental damage caused by the defendant.

SEcTION 121. 281.37 (title) of the statutes is repealed.

SEcTION 122. 281.37 (1) (intro.) of the statutes is repealed.

SEcTION 123. 281.37 (1) (a) of the statutes is repealed.

SEcTION 124. 281.37 (1) (b) of the statutes is renumbered 281.36 (1) (bn) and
amended to read:

281.36 (1) (bn) “Mitigation project” means therestoration,-enhancement-or

mitigation of the type specified in sub. (3r) (a) 3.

SECTION 125. 281.37 (1) (d) of the statutes is renumbered 281.36 (1) (bL) and
amended to read:

281.36 (1) (bL) ‘“Wetlands-mitigation Mitigation bank” means a system of
accounting for wetland loss and compensation that includes one or more sites where
wetlands are restored, enhanced or created to provide transferable credits to be
subsequently applied purchased to compensate for adverse impacts to other

wetlands.
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SECTION 126

SECTION 126. 281.37 (1) (e) of the statutes is repealed.

SEcTION 127. 281.37 (1) (D) of the statutes is repealed.

SecTION 128. 281.37 (2) of the statutes is repealed.

SECTION 129. 281.37 (2m) of the statutes is renumbered 281.36 (8m), and
281.36 (8m) (a) 1., as renumbered, is amended to read:

281.36 (8m) (a) 1. A person who is the holder of a wetland individual permit
or-other-approval that authorizes a mitigation project shall grant a conservation
easement under s. 700.40 to the department to ensure that a wetland that is being
restored, enhanced, or created will not be destroyed or substantially degraded by any
subsequent proprietor of or holder of interest in the property on which the wetland
is located. The department shall revoke the wetland individual permit er-ether
approval if the holder of the individual permit er-ether-appreval fails to take these
measures.

SECTION 130. 281.37 (3) (intro.) of the statutes is renumbered 281.36 (3t)

(intro.) and amended to read:

281.36 (3t) RULES FOR MITIGATION. (intro.) The department shall promulgate

mitigation program under sub. (3r). The rules shall address all of the following:
SECTION 131. 281.37 (3) (a) of the statutes is renumbered 281.36 (3t) (a) and

amended to read:

281.36 (3t) (a) Requirements for the avoidance-and-minimization-of adverse

analysis of
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permit under sub. (3m) (b).
SECTION 132. 281.37 (3) (b) of the statutes is renumbered 281.36 (3t) (b) and

amended to read:

281.36 (3t) (b) The conditions under which credits in-a-wetlands-mitigation
bank may be used for-wetland compensatory-mitigation purchased from a mitigation
bank to comply with the mitigation program under sub. (3r).

SEcTION 133. 281.37 (3) (¢) of the statutes is renumbered 281.36 (3t) (c) and
amended to read:

281.36 (3t) (c) Enforcement of -arequirementtoimplement-amitigationproject

r iremen nder the mitigation program under . (3r).
SECTION 134. 281.37 (3) (d) of the statutes is renumbered 281.36 (3t) (d) and
amended to read:

281.36 (3t) (d) Baseline studies of the-wetland wetlands that will be affected

by the permitted—aetivity discharges and of the sites for mitigation prejeet—site

projects.
SECTION 135. 281.37 (3) (e) of the statutes is renumbered 281.36 (3t) (e) and

amended to read:

281.36 (8t) (e) Plan and prejeet design requirements for -a- mitigation projeet;
which-shall considertherelationofthe project-design projects and banks, which shall

include requirements for relating the design of a mitigation project or a mitigation

-bank to the hydrology of the watershed in which a mitigation project or mitigation

bank is located.

==NOTE: The syntax of the above provision in current law seemed very awkward
to me. I have changed the wording to make the provision clearer.
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SECTION 136

SECTION 136. 281.37 (3) (f) of the statutes is renumbered 281.36 (3t) (f), and
281.36 (3t) (f) (intro.), as renumbered, is amended to read:

281.36 (3t) (f) (intro.) Thecomparability of a-wetland Standards for comparing
wetlands that will be restored, enhanced, or created to the-wetland wetlands that

will be adversely affected by the-permitted-activity discharges, including all of the
following:

SEcCTION 137. 281.37 (3) (g) of the statutes is repealed.

SEcTION 138. 281.37 (3) (h) of the statutes is renumbered 281.36 (3t) (h) and
amended to read:

281.36 (3t) (h) Standards for measuring the short-term and long-term success

of -a- mitigation prejeet projects and mitigation bank sites and requirements for the

short-term and long-term monitoring of —a— mitigation prejeet projects and

mitigation bank sites.
SEcTION 139. 281.37 (3) (i) of the statutes is renumbered 281.36 (3t) (i) and

amended to read:

281.36 (3t) (i) Remedial actions to be taken by the-applicant-if a- holders of

wetland individual permits for mitigation prejeet-is projects that are not successful

and actions to be taken by -a-wetlands mitigation bank ifa- banks for mitigation
project-on-which-mitigation eredits-are based-is performed by the mitigation banks
that are not successful.

SECTION 140. 281.37 (3) (j) of the statutes is repealed.

SECTION 141. 281.37 (3m) of the statutes is repealed.

SECTION 142. 281.37 (4) of the statutes is repealed.

SECTION 143. 281.37 (5) of the statutes is renumbered 281.36 (14) and amended

to read:
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SECTION 143

281.36 (14) REPORT TO LEGISLATURE. No later than January 31, 2003, and no
later than January 31 of each subsequent odd-numbered year, the department shall
submit to the legislature under s. 13.172 (2) a report that provides an analysis of the
impact of the implementation of this-section mitigation on wetland resources and on
the issuance of permits or other approvals under ss. 59.692, 61.351, 62.231, 87.30,
281.11 t0281.47 or 281.49 to 281.85 or ch. 30, 31, 283, 289, 291, 292, 293, 295, or 299.

SECTION 144. 281.98 (1) of the statutes is amended to read:

281.98 (1) Except as provided in ss. 281.344 (14) (a), 281.36, 281.346 (14) (a),
281.47 (1) (d), 281.75 (19), and 281.99 (2), any person who violates this chapter or any
rule promulgated or any plan approval, license, special order, or water quality
certification issued uhder this chapter shall forfeit not less than $10 nor more than
$5,000 for each violation. Each day of continued violation is a separate offense.
While an order is suspended, stayed, or enjoined, this penalty does not accrue.

SECTION 145. 814.04 (intro.) of the statutes, as affected by 2011 Wisconsin Act
2, is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 281-36-(2}-tb)
1. 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4), 895.044, 895.443 (3),
895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51
(2) (b), and 995.10 (3), when allowed costs shall be as follows:

SECTION 146. Nonstatutory provisions.

(1) PosITION AUTHORIZATIONS. The authorized FTE positions for the department
of natural resources are increased by 2.0 PR positions to be funded from the
appropriation under section 20.370 (4) (bi) of the statutes, to implement the

mitigation program under section 281.36 (3r) of the statutes as created in this act.
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SECTION 146

(2) PROJECT POSITION CHANGES.

(a) The authorized FTE positions for the department of natural resources are
decreased by 3.0 PR project positions funded from the appropriation under section
20.370 (4) (bi) of the statutes, for the purpose for which the appropriation is made.

(b) The authorized FTE positions for the department of natural resources are
increased by 3.0 PR positions to be funded from the appropriation under section
20.370 (4) (bi) of the statutes, for the purpose of providing wetland identification and

confirmation services under section 23.321 of the statutes, as affected by this act.

»«+NOTE: Please review the above 3 provisions relating to positions and let me
know if any changes are needed in light of the treatment of 5. 20.370 (4) (bi) and (bm) in
this draft.

SEcTION 147. Effective date.

(1) This act takes effect on the first day of the 4th month beginning after
publication.

(END)




Senator Kedzie requests the following revisions to LRB 2803/P6. Once these revisions
are made, this draft needs to move to an introducible Special Session bill. Thank you.

Response to Drafters Notes

The use of “informational hearing” in the draft is fine.
The provisions under 281.36 (3m) and (3n) should apply to the issuing of individual

\)errmts
Note on Page 5: OK, leave as is.

T\ Note of Page 24. Revisions are provided below to address this note.

 Notes on Page 25: Revisions are provided below to address these notes.

¥~ Note on Page 27: Do not include similar provision to 30.208 (5)(b) 3. —
}){e [T\ Notes on Page 28: DNR should be authorized, but not required; OK on second note.

b Notes on Page 32: OK
ote on Page 36: OK, but there will be a minor revision request here
Note on Page 39: This should be fine.

Page/Line Revisions

I’/nge 3, line 13; Delete, “as payments by the department”

Page 5, lines 23 to Page 6, lines 6 - Replace language in amended 30.2022 (2) with the
following:

If such an activity affects a wetland, as defined in s. 23.32 (1), the department of
transportation shall accomplish any required mitigation in accordance with the
interdepartmental liaison procedures and consistent with department approved
interagency wetland banking agreements or methods specified in s. 281.36 (3r) (a) 1. to 3.

W‘J \/Page 6, line 7 - Rather than repeal 30.2065, retain 30.2065(1) and (2), in order to
W\J , breserve the definition, authorities and standards for this General Permit. However, do
o'\ U‘%E:\ repeal 30.2065(3) through (9) and replace it with a cross-reference to the procedural steps

outlined in 30.206.

gL (on A hedd

/ Page 13, line 10; Insert “permit” after “individual”

Page 17, lines 1-2: Delete those lines - /‘g/ : ;

Page 18, lines 23-24 - Replace sentence (gtaning at the beginning of line 23 with the
following: ok are Lovidinted G0 peut of o

W‘ 5/(/ /f yd Lﬁ)/
5 . ‘ “The application shall identify all activitie§ thdt w ffect wetlands that are part of fg’ﬁu,

single and complete project.” %
JA

Page 20, lines 8-9 and Page 20, lines 23-24 \”éu,,j %

Replace “functional values of the wetland™ with “wetland functional values” Z(//

L1




Page 24, line 9 -16 Replace proposed (b) with the following:

(b) Factors for assessing impacts. The department shall consider the following factors p
when assessing the impacts to wetland functlonal Values o

application: wetlar
1. direct impacts of the proposed driﬂzha{ge n wegﬁlds Qctoty

2. cumulative impacts attributable to the proposed activityywhich may occur based upo
past or reasonable anticipated impacts on wetland functional values of similar activities i
the affected area;

3. potential secondary impacts to wetland functional values from the proposed activity;
and

4. the net positive and negative environmental impacts of the proposed activity.

in comy hance with wetland water quality standards and that an individual perm1t may be ) 1/

1. T represents the least environmentally damaging practlcable alternative
including practicable alte}’natlves that would avoid impacts to wetland functional values;
2. All practicable measuses to minimize adverse impacts to the functional values of the
affected wetland I' ken; and L(:LULIE“L/

3. The activity will notTTesult in significant adverse impacts to wetland functional values,
significant adverse impacts to water quality, or other significant adverse environmental
consequences.

Page 25, lines 7-13 - Replace proposed (d) with the following:

(d) Mitigation required.
The department shall require mitigation under the program established under sub. (3r).

Page 25, line 16 and page 26, line 8 — delete “by rule” in each line

\/Page 26, lines 5-6: Delete those lines

7, "3

.~ Page ﬂiline 22, Page 36, line 20, and Page 36, line 23 — insert the word “site” after the

P,

word “bank” in each line

age 27, line 21 — Missing reference to in lieu fee program - insert the following at end
of sentence:
“...oruse of in lieu fee program developed under sub. (¢)

L Page 28, line 12 - change first word from “shall” to “may”




FW: Mitigation program and in lieu fee program | Page 1 of 1

. -~

Gibson-Glass, Mary

From: Johnson, Dan

Sent: Thursday, December 01, 2011 3:40 PM

To: Gibson-Glass, Mary

Subject: FW: Mitigation program and in lieu fee program
Response from the DNR.

From: Siebert, David R - DNR [mailto: David.Siebert@Wisconsin.gov]
Sent: Thursday, December 01, 2011 3:36 PM

To: Johnson, Dan; Bruhn, Michael L - DNR; Lehmann Kerter, Liesa K - DNR
Subject: RE: Mitigation program and in lieu fee program

| thought version P3 had it pretty close.

The intent is that bank or in lieu fee (ILF) is preferred equally. The bill will open the door to the concept of ILF, calling on us
to work with feds to develop a program. In the meantime (before we have an ILF program) the options are Bank or project-
specific; with banking preferred. When we have ILF program, the permittee can opt to either 1) buy from bank or pay ILF; or
2) buiid their own project specific site.

Mary is right that the rules for mitigation program need not apply to ILF, but the options need to be as suggested above. |
read the provisions of 3t as not having to do with ILF program, but the focus is on mitigation projects and bank sites. I'm OK
with some sort of clarification that ILF program is not affected by 281.36 (3t)

From: Johnson, Dan [mailto:Dan.Johnson@legis.wisconsin.gov]

Sent: Thursday, December 01, 2011 3:22 PM

To: Bruhn, Michael L - DNR; Lehmann Kerler, Liesa K - DNR; Siebert, David R - DNR; Rasmussen, Russell A - DNR
Subject: FW: Mitigation program and in lieu fee program

Thoughts?

From: Gibson-Glass, Mary

Sent: Thursday, December 01, 2011 3:13 PM

To: Johnson, Dan

Subject: Mitigation program and in lieu fee program
Dan,

Why is the in lieu fee program being subsumed into the mitigation program? If we draft it this way, we end up wit the
in lieu fee program being a “preferred type” of mitigation even though we may not even have an in lieu fee program,
since that program will now be discretionary. (See top of page 28 of /P6). Also, the rules required for the mitigation
program under s. 281.36 (3t) (starting on page 35, line 14) will apply to the in lieu fee program. Is that the intent?

Thanks,

Mary

Mary Gibson-Glass

Senior Legislaﬁve Attorney
Legislative Reference Bureau

608 267 3215

12/1/2011



SOUTUNUIEIO.) SPUB[IaM

-L- 10-6-6

"Popaau §1 UOREBLWJOJUl 510y ‘UIE8oUN §] SNJEYs Jiag; Ing 'ejes o4y Ul [1ied Ul A|gIssod =S
“SUONIPUOD JUSSBId JOpUN BIGEIIPRISUI A||BIJUSSSS PUE LISUCISIAA Ul 81noes Algensuowad =68

\
JieameN uISUOISIA) SMOJj0) SE Pauyap aie sBy

g

T

woy uonedixe 0} sigeeuInA AUsA )t Bunjew (S)i00.) BLUOS JO SSNEDS] JO (SSI0. IO S[BNPIAIPU Buluiewal Ma) J0 $90UBLINJI0 OZ O} g) Ajuel jo Bsnedsq UISUODSIA Ul pajusd @

}1 Buinew (s)J010B} BLUOS JO 8SNEIA( JO (SBIDE JO S|ENPIAIPUL ButuBLIa) Maj AJBA 10 S80UBLINID0 JaMB) JO G) AJE! BLUBLXE JO SSNEIBY UISUOISIM Ul pejusdw A|BonuD =1S

*S8IUBLINDIO AUBLL Y)IM ‘LISUGDSIAA Ui 81noas Ajuaieddy =t
*($80U8LIN2O0 QL O} LZ) UISUGDSIAA Ul UOWIWIOIUN 10 8J8Y =¢§ )
‘81e1s 9

"8j@1s 8y} Woy uonedinxe o) s|qeIdulnA Aljesdsa

uey -sadA} puepom ay) YIM pajerdosse ale Kiojuaaul sbejuay [eIneN UISUOISIM dU) Aq paubisse siuey Juswely ajeg

Cccuduwnn%._n_ Aiojuaau) sbeyepl]

SO 10--=8—$ 0T b -G =X 'S,0T 3I0W JO G|, =XX

Xlo

3

d] {35209 URBIYOIN B3R WBYINOS

X
%

X X X XX sule]d 1RI98]S) }5BaYIN0OS

4

BUUBARS }59MUINOS

XX

SIliH pues elued

Q.

=2 1=
ol Blal X]x
ajajal xjo

XX

s8Bp|) pue $98jn0Y) UIASOM

NHEE

alal¥lalZlol

3

xX

ML

suield puES |e)jus)

alijeld UIBYSOAN

-1

aj

12}SEOD UEBIYDIN 8YET UIBYLION

d

Sulejd }SEeyON

d

uopsURI] 188404

spueg }SeeyLON

al

SHIH 1S88YLON

puejyBIH UIBYION

158104 |2jus) YLON

Q.§KXD-><KK

ol XX ¥lalx]xla

Spues }SOMYUON

SPUBMOT JSOMYHION

%

e} ol | BI85 oe e De af ¥ e f e

uje|d e)seoY) Jouedng

WP MREEEMEE®

adesspue jesifojoag Aq
$95uU01in220 ad/) puegiap

yooqpuey sadeospue] [EIIS0[05 WSUOISIA

*sadeaspue] [£2130]023 JJUISUOISIAA UT SIDULINDDO PUBHIM



FW: Mitigation program and in lieu fee program Page 1 of 1

Gibson-Glass, Mary

From: Johnson, Dan

Sent:  Thursday, December 01, 2011 3:40 PM

To: Gibson-Glass, Mary

Subject: FW: Mitigation program and in lieu fee program
Response from the DNR.

From: Siebert, David R - DNR [mailto:David.Siebert@Wisconsin.gov]
Sent: Thursday, December 01, 2011 3:36 PM

To: Johnson, Dan; Bruhn, Michael L - DNR; Lehmann Kerler, Liesa K - DNR
Subject: RE: Mitigation program and in lieu fee program

| thought version P3 had it pretty close.

The intent is that bank or in fieu fee (ILF) is preferred equally. The bill will open the door to the concept of ILF, calling on us
to work with feds to develop a program. In the meantime (before we have an ILF program) the options are Bank or project-
specific; with banking preferred. When we have ILF program, the permittee can opt to either 1) buy from bank or pay ILF; or
2) build their own project specific site.

Mary is right that the rules for mitigation program need not apply to ILF, but the options need to be as suggested above. |
read the provisions of 3t as not having to do with ILF program, but the focus is on mitigation projects and bank sites. I'm OK
with some sort of clarification that ILF program is not affected by 281.36 (3t)

From: Johnson, Dan [mailto:Dan.Johnson@legis.wisconsin.gov]

Sent: Thursday, December 01, 2011 3:22 PM

To: Bruhn, Michael L - DNR; Lehmann Kerler, Liesa K - DNR; Siebert, David R - DNR; Rasmussen, Russell A - DNR
Subject: FW: Mitigation program and in lieu fee program

Thoughts?

From: Gibson-Glass, Mary

Sent: Thursday, December 01, 2011 3:13 PM

To: Johnson, Dan

Subject: Mitigation program and in lieu fee program
Dan,

Why is the in lieu fee program being subsumed into the mitigation program? If we draft it this way, we end up wit the
in lieu fee program being a “preferred type” of mitigation even though we may not even have an in lieu fee program,
since that program will now be discretionary. (See top of page 28 of /P6). Also, the rules required for the mitigation
program under s. 281.36 (3t) (starting on page 35, line 14) will apply to the in lieu fee program. s that the intent?

Thanks,

Mary

Mary Gibson-Glass

Senior Legislative Attorney
Legislative Reference Bureau

608 267 3215

12/12/2011



Gibson-Glass, Mary

From: Johnson, Dan

Sent: Wednesday, December 07, 2011 2:33 PM

To: Gibson-Glass, Mary

Cc: Bruhn, Michael L - DNR; Lehmann Kerler, Liesa K - DNR; Siebert, David R - DNR; Correli,
Megan E - DNR

Subject: RE: Language for 2803 regarding substantive requirements for individual permits

Mary,

I am sharing your comments with DNR staff, and authorizing anyone from staff to discuss this with you.

Dan Johnson

State Senator Neal Kedzie
11th Senate District
608.266.2635

From: Gibson-Glass, Mary

Sent: Wednesday, December 07, 2011 2:19 PM

To: Johnson, Dan

Subject: Language for 2803 regarding substantive requirements for individual permits

Dan,

| again am struggling with the changes to the practicable aiternative test and review and the “3 steps” for issuing individual
permits. (Pages 24 and 25 of /P6) First of all, | asked that if “discharge” was not to be used throughout the material that |
needed to discuss that directly with someone. The use of “discharge” and “activity” switches in the language provided. [t
must be remembered that the only activity for which a permit is necessary is a discharge, not an activity. So | don’t know if
the scope of the permitting is to be widen to cover “activities” that have an impact on wetlands or if we are taking about
discharges that are part of a larger activity, or something else. It is essential this language be consistent throughout s.
281.36. There are also other items in this part of the draft that need to be cleared up. | need to go over the wording now
in the /P6 and the proposed wording line by line with someone.

Thanks so much,

Mary

Mary Gibson-Glass
Senior Legislative Attorney

Legislative Reference Bureau
608 267 3215
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Gibson-Glass, Mary

From: Johnson, Dan

Sent: Wednesday, December 07, 2011 3:56 PM

To: Gibson-Glass, Mary

Cc: Kite, Robin

Subject: RE: Conflict in language in the treatment of s. 281.36 (3g) (e) in LRB 11-2803

That revision is acceptable. Thanks...

Dan Johnson

State Senator Neal Kedzie
11 Senate District
608.266.2635

From: Gibson-Glass, Mary

Sent: Wednesday, December 07, 2011 3:27 PM

To: Johnson, Dan

Cc: Kite, Robin

Subject: Conflict in language in the treatment of s. 281.36 (3g) (e) in LRB 11-2803

Dan,

On page 16, in section 79, the same language appears that David Lovell, Robin and you decided needed to be changed in
the ch. 30 legislation. It deals with the length of time general permits may be in effect.. |, therefore, am going to take out
of -2803 the last phrase beginning with “and until such renewal”. OK?

Mary

Mary Gibson-Glass

Senior Legislative Attorney
Legislative Reference Bureau
608 267 3215



