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AN ACT to amend 601.41 (1), 601.43 (1) (a), 601.64 (1), 601.64 (3) (a), 601.64 (3)
(c) and 601.64 (4); and to create 100.70, 600.01 (1) (b) 12. and 601.31 (1) (kr)

of the statutes; relating to: regulating certain service contracts, granting

rule-making authority, and providing penalties.

Analysis by the Legislative Reference Bureau

This bill imposes requirements on service contracts that are enforced by the
Office of the Commissioner of Insurance (OCI). As discussed below, the bill defines
the service contracts that are subject to the bill, creates exemptions from the bill’s
requirements, imposes requirements on providers of service contracts that are not
exempt from the bill, and imposes other requirements.

Service contracts. 'The bill defines “service contract” as a contract or
agreement for a separately stated consideration to perform, or provide
indemnification for, the repair, replacement, or maintenance of property for the
operational or structural failure of property that is due to a defect in materials or
workmanship, accidental damage from handling, or normal wear and tear. The
definition includes contracts or agreements with or without additional provisions for
incidental payment of indemnity under limited circumstances, including towing,
rental, and emergency road service and road hazard protection.

The bill specifies that a contract or agreement for the following is a service
contract: 1) repair, replacement, maintenance, or indemnification for damage
resulting from a power surge or interruption; 2) repair, replacement, or
indemnification for the operational or structural failure of motor vehicle parts or
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systems that is brought about by the failure of an additive product to perform as
represented; 3) repair or replacement of motor vehicle tires or wheels that are
damaged by road hazards; and 4) removal of motor vehicle dents, dings, or creases
that can be repaired by specified processes. In addition, the bill specifies that a
contract or agreement for repairing motor vehicle windshield chips or cracks is a
service contract, but a contract or agreement for replacing an entire windshield is not
a service contract. Also, the bill specifies that a contract or agreement for repairing
damage to the interior components of a motor vehicle caused by wear and tear is a
service contract, but a contract or agreement for replacing any part or component of
a motor vehicle’s interior is not a service contract. The bill specifies that a service
contract is not to be considered an insurance contract for any purpose under the
statutes.

Exemptions. The bill exempts certain service contracts from the bill’s
requirements. A service contract is exempt if any of the following are satisfied: 1)
the service contract is sold or offered for sale to a person who is not a consumer; or
2) the service contract is offered by a public utility on its devices for transmitting
service to customers. However, the second exemption applies only to the extent that
the service contract is regulated by the Public Service Commission.

The bill also exempts maintenance agreements and certain warranties from the
bill's requirements. The bill defines “maintenance agreement” as a contract for a
specified duration that provides for scheduled maintenance without including repair
or replacement. The exemption for warranties covers warranties for certain
products for preventing loss or damage to motor vehicles, as well as warranties for
motor vehicle rustproofing, both of which are subject to regulation by OCI under
current law. In addition, any other type of warranty is exempt if it satisfies all of the
following: 1) the warranty is made solely by the manufacturer, importer, or seller of
property or services without consideration; 2) the warranty is not negotiated or
separated from the sale of the product or services; 3) the warranty is incidental to the
sale of the product or services; and 4) the warranty guarantees indemnity for
defective parts, mechanical or electrical breakdown, labor, or other remedial
measures.

The bill also allows a person who is acting on the effective date of the bill as a
warranty plan or warranty plan administrator under rules promulgated by OCI to
elect to either: 1) comply with the bill; or 2) exempt itself from the bill’s requirements
and continue to comply with OCT’s rules regarding warranty plans and warranty
plan administrators. If such a person elects to comply with the bill, the person must
apply for a license as a provider, which is described below, before the bill goes into
effect, which is approximately one year after the bill is enacted.

Regulation of providers. The bill regulates a “provider,” which the bill
defines as a person who is contractually obligated to the holder or purchaser of a
service contract under the terms of the contract. Unless an exemption applies, the
bill prohibits a person from acting as a provider without a license issued by OCI. An
applicant for a license must pay an initial license fee of $400 and an annual $100 fee,
unless OCI specifies different amounts by rule. An applicant must also submit copies
of service contracts that it proposes to sell in the state. In addition, an applicant must
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provide documentation that the applicant does one of the following in order to assure
performance of its obligations under the service contracts that it sells in the state:
1) obtains a reimbursement insurance policy that satisfies certain specified
requirements; or 2) provides OCI with a deposit of securities, an irrevocable letter
of credit, or a combination of the foregoing, in specified amounts. The bill generally
defines “reimbursement insurance policy” as an insurance policy issued to a provider
that, in the event of the provider’s nonperformance under its service contracts, will
pay or perform on behalf of the provider all covered contractual obligations or
services. To satisfy the requirements necessary to assure performance of the
provider’s obligations under its service contracts a reimbursement insurance policy
must state that a service contract holder may file a claim with the insurer if the
provider does not perform its obligations within 60 days after the service contract
holder provides proof of loss; that the insurer will administer and pay claims if the
provider or the provider’s designated administrator fails to do so; and that the
insurer may not terminate or refuse to renew the policy unless the insurer has
provided at least 60 days’ written notice to OCI before terminating or not renewing
the policy.

The bill requires providers to do the following: 1) obtain OCI approval of service
contracts and comply with requirements regarding contract language; 2) make
specified disclosures in service contracts; 3) comply with requirements regarding
cancellation of service contracts and refunds; 4) provide sample service contracts
prior to purchase upon request; 5) provide receipts and copies of service contracts to
purchasers; 6) condition arbitration clauses in service contracts on mutual
agreement to arbitration; 7) comply with payment of claims requirements that apply
to insurers under current law; and 8) comply with record-keeping requirements.
The bill prohibits providers from using certain terms regarding insurance in the
provider’s name, unless the provider used an otherwise prohibited term in its name
prior to the bill’s effective date, in which case the bill requires the provider to disclose
that its service contracts are not insurance contracts. In addition, the bill prohibits
a provider from making communications about service contracts that are false or
misleading. For motor vehicle service contracts, the bill prohibits false or misleading
statements regarding original equipment warranties or affiliation with motor
vehicle manufacturers.

Other requirements. The bill also does the following:

1. Allows, but does not require, a provider to appoint a person, whom the bill
refers to as an “administrator,” to be responsible for administering service contracts
and complying with the bill's requirements. A provider is liable for violations of the
bill that are committed by an administrator appointed by the provider, except that
the bill allows a provider to avoid liability for certain false or misleading
communications made by an administrator in cards, documents, or advertisements.
The bill also requires an applicant for licensure as a provider to identify any
administrators that the applicant has appointed, and requires administrators to
register with OCL

2. Exempts motor vehicle manufacturers, as defined in the bill, who offer
service contracts from the following: 1) licensing by OCI: 2) registering
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administrators; 3) providing sample service contracts prior to purchase upon
request; 4) providing receipts and copies of service contracts to purchasers; 5)
assuring performance of obligations by obtaining a reimbursement insurance policy
or providing OCI with a deposit of securities or an irrevocable letter of credit; and 6)
complying with record-keeping requirements.

3. Exempts service contract sellers from licensure or registration. The bill
generally defines a “service contract seller” as a person, including a real estate agent,
who is engaged only in the selling or soliciting of a service contract.

4. Subjects administrators, service contract sellers, and representatives of
providers to the prohibition on false or misleading communications that applies to
providers.

5. Prohibits any person from requiring the purchase of a service contract as a
condition of a loan or sale of property, except for a person buying or selling a home,
who may condition the purchase or sale on the procurement of a service contract
covering the home.

6. Allows OCI to enforce the bill’s requirements in the same manner that OCI
enforces insurance requirements under current law, including allowing OCI to
conduct examinations of providers, administrators, service contract sellers, and
other persons, and allowing OCI to commence actions for injunctions and temporary
restraining orders.

7. Subjects persons who violate the bill to the same penalties that apply under
current law to violations of insurance requirements. The penalties include
forfeitures of not more than $1,000 and restitutionary forfeitures, as well as fines of
not more than $10,000, imprisonment for not more than three years and six months,
or both.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
\See p- 2%

{ S EF:CTION 1. 100.70 of the statutes is created to read:

100.70 Service contracts. (1) DErFINITIONS. In this section;

@

3 C\\@fiAdministration” includes any of the following activities performed on

4 behalf of a provider:
® v/
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1 ( o Approving or disapproving claims, paying claims, or controlling the claims
2 adjustment process.
3 g b\ 23 Arranging for or controlling the purchase of insurance associated with the
4 offering of service contracts.
5 () @0( Maintaining records or submitting filings required under this n
6 behalf of a provider.
7 ( A\ Collecting provider fees from service contract sellers and remitting the
8 67Provider fees to the provider. 4. 616.54( lB - o
9 /(\:;3 @Administrator” means a person appointed by a provider unde 1
10 to be responsible for any or ‘all of the administration of service contracts and }

—t

12 (6) “Commissioner” means the commissioner of insurance.
®, . )
13 f)(/u’;\ @ “Consumer” means an individual who buys other than for purposes of resale

11 (g compliance With .%Q

14 any tangible personal property that is distributed in commerce and that is normally
15 used for personal, family, or household purposes and not for business or research
16 purposes.

& . ,
17 /{%\)Maintenance agreement” means a contract of a specified duration that
18 provides for scheduled maintenance only and does not include repair or replacement.
19 7@3 @og/[otor vehicle manufacturer” means a person that does or satisfies any of

20 the following:

21 ( ) manufactures or produces motor vehicles and sells motor vehicles under its
22 own name or label.

23 (B\(2) Is a subsidiary of the person that manufactures or produces motor vehicles.
24 (NG-) Is a corporation that owns 100 percent of the person that manufactures or

25 produces motor vehicles.
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—t

g
( &3 anufactures or produces motor vehicles and sells motor vehicles under the
2 trade name or label of another person that manufactures or produces motor vehicles.
(&) é/ Does not manufacture or produce motor vehicles but, pursuant to a written

contract, licenses the use of its trade name or label to another person that

O oA~ W

manufactures or produces motor vehicles and that sells motor vehicles under the

6 © licensor’s trade name or label.

(J(ag @/“Nonoriginal manufacturer’s parts” means replacement parts for property

7

8 that are not made for or by the original manufacturer of the property.

9 %w @9/“Provider” means a person that is contractually obligated to a service
10 contract holder under the terms of a service contract.

11 » é' [ 0\) ‘Provider fee” means the consideration paid for a service contract.

12 7 i( \D) Qv') “Reimbursement insurance policy” means any of the following:

13 (2 A policy of insurance issued to a provider under the terms of the insured
14 service contracts issued or sold by the provider that, in the event of the provider’s or
15 administrator’s nonperformance, will pay or perform on behalf of the provider or
16 administrator all covered contractual obligations or services under the terms of the
17 insured service contracts issued or sold by the provider.

( b CZfX policy of insur%nye issued to a provider that provides the coverage specified

P@/x. (a . T a\
@ ‘in@ubd. 1.¥and additional coverage that does not conflict W et

&)
20 /(\(B @Service contract” means a contract or agreement for a separately stated

21 consideration for a specific duration to perform the repair, replacement, or
22 maintenance of property, or to provide indemnification for the repair, replacement,
23 or maintenance of property, for the operational or structural failure of property, due
24 to a defect in materials or workmanship, accidental damage from handling, or

25 normal wear and tear, with or without additional provisions for incidental payment

[
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1 of indemnity under limited circumstances, including towing, rental, and emergency
2 road service and road hazard protection. “Service contract” includes a contract or
3 agreement that provides for any of the following:
4 ( ® The repair, replacement, or maintenance of property or indemnification for
5 the repair, replacement, or maintenance of property for damage resulting from a
6 power surge or interruption.

7 (\93 @5" The repair or replacement or indemnification for the repair or replacement

8 of a motor vehicle for the operational or structural failure of one or more parts or
9 . systems of the motor vehicle brought about by the failure of an additive product to
10 perform as represented.
11 ( C/B &‘he repair or replacement of tires or wheels on a motor vehicle damaged as
12 a result of coming into contact with road hazards including potholes, rocks, wood
13 debris, metal parts, glass, plastic, curbs, or composite scraps.

14 ( b‘> @V The removal of dents, dings, or creases on a motor vehicle that can be

15 repaired using the process of paintless dent removal without affecting the existing
16 paint finish and without replacing vehicle body panels, sanding, bonding, or
17 painting.

18 ( 63 &he repair of motor vehicle windshield chips or cracks, but does not include
19 the replacement of the entire windshield.

20 ( +£) @I‘he repair of damage to the interior components of a motor vehicle caused
21 by wear and tear, but does not include the replacement of any part or component of
22 % a motor vehicle’s interior. |

2 @ @ “Service contract holder” means a person who is the purchaser or holder of

w

24 a service contract.
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/@\
1 (l ﬁ) (m)) “Service contract seller” means a person, including a real estate agent, who
2 1s engaged only in the selling or soliciting of a service contract, but who is not acting

3 @as a provider or involved in the administration of service contracts.

4/(‘26

@:Warranty” means a warranty made solely by the manufacturer, importer,

5 or seller of property or services without consideration, that is not negotiated or
6 separated from the sale of the product or services, that is incidental to the sale of the
7 product or services, and that guarantees indemnity for defective parts, mechanical
8 or electrical breakdown, labor, or other remedial measures, such as repair or

=

9 replacement of the property o

repetition of services. ’WM
. AT . n .
10 L\ /@APPLICABILITY. @) This gection{does not apply to any of the following:
11 (o) @" Warranties as defined in r s. 100.203 (1) (g) or 100.205 (1) (g).

12 (Y @0/ Maintenance agreements. A bl6. 50 (‘“B
13 (o @V Service contracts offered by public utilities on their devices for the
14 transmission of public utility service to customers to the extent such service
15 contracts are regulated by the public service commission.
16 ¢ ( )) ervice contracts sold or offered for sale to persons other than consumers. /'*\

49 Y
17 @\ @j' Motor vehicle manufacturer’s service contracts on the motor vehicle ,t E
18 manufacturer’s products are exempt from this gectiony, except for W RS
19 and (f) to (p), (5), arw and motor vehicle manufacturers offering service contracts ;)g' é\) %Q

[ - L~

20 on the motor vehicle manufacturer’s products are exempt from licensure under@

. Ty g N
|
i

® /
22 /J(/g) @ﬁp/erson acting on the effective date of this .... |LRB inserts date],

Toe) A

2919 ¥

23 as a warranty plan or warranty plan administrator under s. 1969/15.01, Wis. Adm. i NKCC‘\\
B

24 Code may elect to do one of the following: \‘ ,.\
e

a

I

n

n
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1 ( a) Continue to operate in this state as such a warranty plan or warranty plan

administrator. If the person makes such an election, s. I})(ﬁ/15.01, Wis. Adm. Code

shall continue to apply to the person and this section shall not apply to the person. |

( (D) Apply for a hcense as a provider L})ursuant 'W, If the person
applies for a license, shall apply to the person ands. Il?(lﬂl 15.01, Wis. Adm.

@
Code shall not apply to the person. ) /ZS @z ®

7 @%/5:& REQUIREMENTS FOR DOING BUSINESS. @ Appointment of administrator. A

8 provider may, but is not required to, appoint an administrator to be responsible for /g

P

(o] n [ w [\
(TN RS N

4

9 any or all of the administration of service contracts and com hance with this

2. 616-SB( 2D (L)
10 Except as provided rov1der is liable for any violations of this
— T
11 committed by an administrator appointed by the provider. No person may

0
12 act as an administrator of service contracts sold in this state unless the person

13 registers with the commissioner by providing the following information:

14 ( 03 @V The name, business address, and other information required by the

15 - commissioner for an employee or officer of the administrator that is designated by
16 the applicant as the person responsible for the administration of service contracts in
17 this state.

18 ( @ @p{he location of the administrator’s home office.

19 ( <) The names of the service contract providers for whom the administrator
20 performs administration. T (D ~t ©

21 < ’2,) @ W A service contract may not be issued, sold, or
22 offered for sale in this state unless the provider of the service contract has done all

23 of the following:

24 (0;) @i/Provided a receipt for, or other written evidence of, the purchase of the

25 service contract to the service contract holder.
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1 ( Q CZSQP/rovided a copy of the service contract to the service contract holder within
2 a reasonable @riod of time from the date of purchase.
3 ) fg/Sam le contract. A provider shall provide a consumer with a complete
0 Cle)ySamp p P p
4 sample copy of the service contract terms and conditions prior to the time of sale upon -
& _ .
5 a request for the same by the consumer. A provider may comply with this .
6 by providing the consumer with a complete sample copy of the terms and conditions
7 or by directing the consumer to an Internet Web site containing a complete sample

8 of the termg and.conditions of the service contract. . ‘0) v
® © @5%%3 Y . o C

(ay
/(:6 (d)) Licensure. g xcept as prov1ded in .ﬁ@ no person may act as a provider (d§
10 in this state unless the commissioner issues a license to the person %»M

“oep
11 Cb) (Zjo—fperson acting on the effective date of thls .. [LRB inserts date],

12 as a warranty plan or warranty plan administrator under s. IN//S/ 15.01, Wis. Adm.

e

13 Code, and that, no later than the first daXr\f the 13th month beginning after the

bfa‘(blv
14 effective date of this W[LRB ‘/mserts date], submits an application for
> e N
15 licensure und/;a?y continue to act as such a warranty plan or warranty

16 plan administrator until the commissioner takes final action on the application. For
17 purposes of th action is final if the action has been finally
18 determined on appeal, if all time for filing an appeal or petition for review with
19 respect to the action has expired, or if the action is not subject to judicial review.

20 () @Z person seeking to act as a provider in this state shall submit an application

21 for licensure with the commissioner consisting of all of the following:
22 L, Q@):I‘he applicant’s name.

23 2. @&The applicant’s full business address.

24 3. @.);he applicant’s telephone number.
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%E\ %@ Assurance of performance; in general: In order to assure the faithful |
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s
o, he name and full business address of a person in this state designated for
service of process.

G, @ A copy of the service contracts proposed to be sold in this state that comply
% SA. 61656 Y
withab @y —>* ]
(> (f)Documentation of compliance with ‘@ 4
P Qg{ The names of any administrator appointed by the applicant to assist with
the administration of the provider’s service contract business in this state.
»”
8 . An initial licensure fee in the amount specified in s. 601.31 (1) (kr).

P (>

( ' (D @5‘26 pon receipt of an application that complies with@ubd. 3)Yas determined by

the commissioner, the commissioner shall issue a license to the applicant.

( @) @Q"Ifhe information submitted with an applicant’s application for licensure need

only be updated by written notification to the commissioner if material changes occur \
v A |
in the license application on file with the commissioner. f"’“’h (B {/

(’f B ach year after issuance of a license under @ a provider shall pay the !

(i

—

y ©
/'\
commissioner an anpual fee in the amount specified in s. 601.31 (1) (kr). \ ~0
hual fee le p (1) (kr) N
performance of a provider’s obligations to its service contract holders, each provider

—

shall be responsible for complying with the requirements specified .qm,
insuring all service contracts under a reimbursement insurance policy that has been
filed with and approved by the commissioner under s. 631.20, that is issued by an
insurer authorized to do business in this state, and that satisfies, at a minimum, all
of the following:

| he policy states that, if the provider covered under the policy does not

provide, or reimburse or pay for, a service that is covered under a service contract
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1 insured under the policy within 60 days after a service contract holder provides proof

2 of loss, or in the event of the provider’s insolvency or other financial impairment, the

3 service contract holder may file a claim with the insurer issuing the reimbursement

4 insurance policy for reimbursement, payment, or provision of the service.

5 2, ®/ The policy states that the insurer issuing the policy shall assume full

6 responsibility for administering and paying claims and other obligations under

7 service contracts insured under the policy if the provider or designated

8 administrator fails to do so.

9 3, The policy states that the insurer issuing the policy may not terminate or
10 refuse to renew the policy unless the insurer has provided a written notice of
11 termination or nonrenewal to the commissioner at least 60 days before the date of
12 the termination or, in the case of nonrenewal, the expiration of the policy.

13 C\_A,B (jﬂp a retmbursement ir}surance policy by which a provider is satisfying this

14 s terminated, cancelled, or not renewed for any reason, or if the insurer
15 1ssuing the policy is not in compliance with applicable financial standards, all of the
16 following apply:

17 [, he provider shall immediately notify the commissioner of the termination,

18 cancellation, or nonrenewal of the policy, if applicable.

19 2, @ The provider shall cease selling service contracts in this state until the
20 provider either files with the commissioner a new reimbursement insurance policy
21 that covers its obligations under service contracts sold in the state and that satisfies |

= . a) v
22 the requirements undrovides a deposit or irrevocable letter of credit

2 vV
23 in accordance Wi peb. (#)

24 7, éif the commissioner so requests, the provider shall file with the commissioner

25 copies of its audited financial statements or financial statements that are certified
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as accurate by a corporate officer of the provider if the provider does not have audited
financial statements.

( c\ @L An Insurer issuing a reimbursement insurance policy to a provider is
considered to have received the premium for that insurance policy upon payment by
a consumer of the fee for a service contract issued by the insured provider.

( 0\) he termination or nonrenewal of a provider’s reimbursement insurance
policy does not reduce the insurer’s responsibility with respect to service contracts
issued by the provider before the date of the termination or, in the case of
nonrenewal, the expiration of the policy. N W ’

( e) Cﬁ Nothing in this ¢ e pByprevents, or limits the right of, an insurer that
issued a reimbursement insurance policy to seek indemnification from or
subrogation against a provider if the insurer pays or is obligated to pay the service

contract holder any amount that the provider was obligated to pay under the service

@ contrac; @ WX O %

TD ‘/ Assurance of performance( deposit or irrevocable letter of credzt\
provider may satlsfy by/i))d;(v)b\;ldlgn}g s;curlty to compensate any service contract
holder who sustains a loss due to the failure of the provider to perform its obligations
under a service contract as a result of insolvency or other financial impairment. The
commissioner shall approve the amount and form of the secur /y
(Y §Fhe security under t@ll be in one or a combination of the
following forms:

f\ deposit of securities under s. 601.13 for the benefit of Wisconsin consumers.
2. An irrevocable letter of credit that is from a bank properly chartered by the

federal government or any state, that is acceptable to the commissioner, and that is

issued for a term of at least 5 years with provision for renewal 2 years before




2011 - 2012 Legislature -14 - LRB-2677/2

MDK&PJK :kjf&wljjm
BILL SECTION 1
1 termination. The letter of credit shall be payable to the commissioner or the
2 commissioner’s designee for the benefit of Wisconsin consumers upon a finding by
3 the commissioner that a provider is insolvent or financially impaired and unable to
4 meet its obligations under service contracts issued in Wisconsin. The provider shall
5 notify the commissioner in writing of the nonrenewal of a letter of credit within 30
6 days after receiving a notice of nonrenewal. No provider whose letter of credit has
7 been nonrenewed may offer or sell or renew any service contract on or after the date
8 of nonrenewal until the provider obtains security satisfying the requirements of this —

©

/}\AW / v, / ‘
satisfies the requirements of ¢m¢, b, Cb) g ¢

10 (o) @he security under th shall be not less than $50,000 plus 22.5

11 percent of the provider fees collected from service contract holders for all unexpired )
12 service contracts in force in Wisconsin on January 1 of each year. \ ?

. o v S
13 ( ) @) The security under this shall continue until released by the

14 commissioner pursuant to a finding that it is not necessary for the reasonable
v e
15 _ protection of Wisconsin consumers. A (P A, (8)
® @D & © o
16 @ Financial statements. rovider using a“deposit or irrevocable letter of
17 credit as specified i i shall, by the end of the 5th month

18 following the end of each fiscal year of the provider, submit financial statements for

19 the fiscal year to the commissioner that are prepared on an acerual basis in

20 accordance with generally accepted accounting principles and that are audited by an v
21 indepedent cergg(—:::ior p&)blic accountant. > M (§)
22 %/;\\ %mm Except for the requirements speciﬁ

23 no other financial security requirements shall be required by the commissioner for

24 providers.
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@ 6-\\__/

( | O\ )y Payment of claims. /A provider shall be subject to and shall pay claims under
cordance with s. 628.46 (1) and (2).

/(/\ ' ity _ :
3 3 § ervice contract sellers. A service contract seller is not subject to licensure

4
5
6
7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

@
or registration under thl’S\%"_)> Mﬁ% C 0
/(;\—C?‘% mmmtract may not be

marketed, sold, offered for sale, issued, made, proposed to be made, or administered

in this state unless the service contract has been filed with and approved by the
commissioner in a manner and format prescribed by the commissioner. Service

contracts shall be filed in the final printed format or typed facsimile exactly as they

will be offered for issuance or delivery in this state.

(g} @Ol Service contracts shall be written, printed, or typed in commonly
understood language, shall be legible, appropriately divided, and captioned by their
various sections, and their various sections shall be presented in a meaningful
sequence. Contract filings shall be accompanied by a certificate of compliance and
readability signed by an officer of the provider or administrator submitting the
contract for review and approval.

‘ (\/\ (%) (js/ervme contracts shall contain the following statement printed in bold and
capitalized type: “THIS CONTRACT IS SUBJECT TO LIMITED REGULATION BY
THE OFFICE OF THE COMMISSIONER OF INSURANCE.”

rJ/\ ) @y Service contracts insured under a reimbursement insurance policy

6. 6le. 54(0) v
pursuant tl contain a statement in substantially the following form:
“Obligations of the provider under this service contract are insured under a service
contract reimbursement insurance policy.” The service contract shall state the name
and address of the insurer; state that if a provider does not provide, or reimburse or

pay for, a service that is covered under a service contract within 60 days after a
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contract holder provides proof of loss, or if the provider becomes insolvent or
otherwise financially impaired, the contract holder may file a claim directly with the
service contract reimbursement insurer for reimbursement, payment, or provision

& of the service and state the instructions on how to file a claim.

/J(Z )) @ Service contracts not insured un Sa reimbursement insurance policy

L. blb. St

pursuant to m hall contain a statement in substantially the following form:
“Obligations of the provider under this service contract are backed by the full faith
and credit of the provider.” |

( » ijgervice contracts shall state the name and address of the provider, and shall
identify any administrator that is different from the provider, the service contract
seller, and the service contract holder, if the name of the service contract holder has
been furnished by the service contract holder. The identities of such parties are not
required to be preprinted on the service contract and may be added to the service
contract at the time of sale.

f/\ 3 “’ Service contracts shall state the total purchase price and the terms under
which the service contract is sold. The purchase price is not required to be preprinted
on the service contract and may be negotiated at the time of sale with the service
contract holder.

( 8) (@j/Service contracts shall identify any applicable deductible amount.

( G\B (1)) Service contracts shall specify the merchandise and services to be provided
and any limitations, exceptions, or exclusions. |

( 1 D\ C(jféervice contracts covering motor vehicles shall state whether the use of

nonoriginal manufacturers’ parts is allowed.

C\g (k)) Service contracts shall state any applicable restrictions governing the

transferability of the service contract.




2011 - 2012 Legislature - 17 - MDK&P Jéﬁ]%ézfljj/mz

BILL SECTION 1

5
INANEPA Service contracts shall state the terms, restrictions, or conditions governing

2 cancellation of the service contract by the provider prior to the termination or
3 expiration date of the service contract. A service contract may be cancelled by a
4 provider only for nonpayment of the provider fee, material misrepresentation by the
5 contract holder to the provider or administrator, or substantial breach of duties by
6 the service contract holder relating to the covered product or its use. A provider shall
7 comply with all of following when cancelling a service contract:
8 ) ®)'i‘he provider shall mail a written notice to the service contract holder at the
9 last-known address of the service contract holder contained in the records of the
10 provider at least 5 days prior to cancellation by the provider.
P (@
11 (v @I‘,he notice und state the effective date of the cancellation and
12 the reason for the cancellation.

13 () @5/11? a service contract is cancelled by the provider for a reason other than

14 nonpayment of the provider fee, the provider shall refund to the service contract
15 holder 100 percent of the unearned pro rata provider fee, less any claims paid.
16 ( OQ\ @9/ A provider may charge a reasonable administrative fee for cancellation,

17 @ which may not exceed 10 percent of the provider fee.

1

w0

f{g} (m)) Service contracts shall set forth all of the obligations and duties of the
19 service contract holder, including the duty to protect against any further damage and

20 5 any requirement to follow the owner’s manual.

/Z/t:ﬂ @/Service contracts shall state whether or not the service contract provides

21
22 for or excludes consequential damages or preexisting conditions. Service contracts
23 may, but are not required to, cover damage resulting from rust, corrosion, or damage

24 caused by a noncovered part or system.
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B
®
1 f@?\ (0)) Service contracts shall require the provider to permit the service contract

2 holder to return the service contract within 20 days of the date the service contract
3 was mailed to the service contract holder, or within 10 days of delivery if the service
4 contract is delivered to the service contract holder at the time of sale, or within a
5 longer period permitted under the service contract. Upon return of the service
6 contract to the provider within the applicable period, if no claim has been made under
7 the service contract prior to its return to the provider, the service contract is void and
8 the provider shall refund to the service contract holder, or credit the account of the
9 service contract holder, the full purchase price of the service contract. Unless
10 otherwise stated in a service contract, the right to void a service contract under this
11 paragraph is not transferable and shall apply only to the original service contract
12 purchaser. If a provider does not pay or credit a refund within 45 days after the
13 return of a service contract to the provider, the provider shall pay a 10 percent per
14 month penalty of the refund amount outstanding which the provider shall add to

o))

15 ® amount of the refund.

1 /JE/H;) @ Service contracts shall provide that, subsequent to the period specified in
‘ b, (15Y

17 o© @ for voiding a service contract or if a claim has been made under a service

18 contract within such period, a service contract holder may cancel the service contract
19 and the provider shall refund to the service contract holder 100 percent of the
20 unearned pro rata provider fee, less any claims paid. A provider may charge a
21 reasonable administrative fee for the cancellation, which may not exceed 10 percent

22 of the provider fee.
g o the Px
23 ( \4}/) y arbitration clause contained in a service contract shall be conditioned
24 upon the mutual agreement of the provider and service contract holder to resolve any

25 dispute by arbitration.
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@

( \@ 6 In the event of a total los

2 not covered by a replacement ofthe property pursuant to the terms of the contract,

f property covered by a service contract that is

3 a service contract holder shall be entitled to cancel the service contract and receive

@ apro rata refund of any ungarned provider fee, less any claims paid.

/J/\

m (a)@ Aprovider shall not use in its name used in this state

6 the words “insurance,” “casualty,” “surety,” or “mutual” or any other words
7 descriptive of the insurance, casualty, or surety business; or a name deceptively
8 similar to the name or description of any insurance or surety corporation, or to the
9 name of any other provider. The word “guaranty” or a similar word may be used by

(g
10 a provider. ?WM (a)
11 (&35 2. Subdivision 1.)does not apply to a yrovider that was using any language

[P ————

: /\\ 12 prohibited under in its ng;mé u(s:ad in this state prior to the effective date of
q .. [LRB inserts date]. Such a provider shall include in its service
} 14 contracts a statement in substantially the following form: “This agreement is not an
5 15 insurance contract.”
" ’} 16 %} (){)%% provider, administrator, service contract seller, or provider’s
17 representative may make or cause to be made any communication relating to a
18 service contract, the service contract business, insurance business, any insurer, any
19 administrator, or any provider that contains false or misleading information,
20 including information that is misleading due to incompleteness. Filing a report and,
21 with intent to deceive a person examining it, making a false entry in a record or
22 intentionally refraining from making a proper entry, are “communications” within

> ;, WW v
23 the meaning of this€§ubdivisiony No provider or administrator may use any business

24 name, slogan, emblem, or related device that is misleading or likely to cause the
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BILL SECTION 1
provider or administrator to be mistaken for another provider or administrator
already in business.

v

C&;\ @/If an administrator or representative of a provider distributes cards or @
documents, exhibits a sign, or publishes an advertisement that violat re
having reference to a particular provider that the administrator or representative
represents, such violation creates a rebuttable presumption that the violation was
also committed by the provider.

/?/?;\ ( (c) A person, including a bank, savings and loan association, lending

¥ institution, manufacturer, or seller of any product, shall not require the purchase of
a service contract as a condition of a loan or a condition for the sale of any property,
except that a person buying or selling a home may condition the purchase or sale of

the home on the seller’s or buyer’s procurement of a service contract that covers the

% home.

14 f)(/‘:h (d) )A motor vehicle service contract provider or its representative shall not,

15

16

17

18

19

20

21

22

23

24

directly or indirectly, represent in any manner, whether by written solicitation or
telemarketing, a false, deceptive, or misleading statement with respect to any of the
following:
o> ﬁe provider’s affiliation with a motor vehicle manufacturer.

(L) The provider’s possession of information regarding a motor vehicle owner’s
current motor vehicle manufacturer’s original equipment warranty.

{ ) @ The expiration of a motor vehicle owner’s current motor vehicle
manufacturer’s original equipment warranty.

( AB requirement that a motor vehicle owner purchase a new motor vehicle

service contract with the provider in order to maintain coverage under the motor
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vehicle owner’s current motor vehicle service contract or manufacturer’s original
. o
® equlpmet warranty. ® nt /% ( 0D
@\Q,.‘ao mfj(a) @9{% provider shall keep accurate
accounts, books, and records concerning transactions regulated under th
( b) @71 provider’s accounts, books, and records shall include all of the following:
|\ Copies of each type of service contract sold.
2, (b The name and address of each service contract holder that has furnished
such information to the provider.
K4 \ @O/A list of the locations where service contracts are marketed, sold, or offered
for sale in this state.
Y, d) Written claims files that shall contain at least the dates, descriptions, and
amounts paid or denied for claims related to the service contracts.
- @fg‘he effective date, expiration date, name of the seller, and provider fee paid

. . . v
for each service contract sold in this state; S M (2)

b ///
( - Except as provideda provider shall retain all records required to
MWW v
be maintained under th service contract for at least one year after

the period of coverage specified in the contract has expired. W d
(; A>é¥he records required under tut are not required to
be, maintained on a computer disk or other record-keeping technology. If the records
are maintained in other than hard copy, the records shall be capable of duplication
to electronic copy or legible hard copy at the request of the commissioner.

%\\ provider discontinuing business in this state shall maintain its records
until it furnishes the commissioner satisfactory proof that it has discharged all

obligations to service contract holders in this state.

Y

-
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® - @ vt c:s. SECTION 1
(.(:J/ {”\/\ T
‘) ( XEMPTION FROM INSURANCE REGULATION. A person who markets, sells, offers

for sale, issues, makes, proposes to make, or administers a warranty, maintenance

agreement, or service contract shall not be considered an insurer, and a warranty,
maintenance agreement, or service contract shall not be considered an insurance

contract, for any purpose under the statutes. @/CT D)
1"—’——)"'%

6 /gf.o/c?l ‘/ ENFORCEMENT —3 /{ The commissioner may conduct examinations of

7
8
9
10
11
12
13
14

15

prov1ders admlnlstrators serv1cer contract sellers or other persons n accordanc
(}M«J—W

contract holders in this state. Upon request of the commissioner, a provider shall

make all accounts, books, and records concerning service contracts sold by or on

behalf of the provider available to the commissioner which are necessary to enable
® the commissioner to reasonably determine compliance with this &ectiodg uwvAW

’}\@@[53,101.43 to 601.45 to enforce the provisions of thi nd protect service
E
| %;
/)I\

ff(/l\\ (b)) The commissioner may take any action Cﬂ accordance w1tb .601.41 and

601.61 to 601 73 that is necessary or approprlate to enforce the provisions of M

and the commissioner’s rules and orders and to protect service contract

holders in this state. The commissioner may subject a provider to any reporting and

replying requirement under s. 601.42. ’/ﬁg\\

22

4

T (6.
SECTION 2. 600.01 (1) (b) 12. of the statutes is created to read: /77 &

600.01 (1) (b) 12. Service contracts, as defined i 1r providers,

service contract sellers, or administrators of service contracts under € 100.7Q) >

SEcTION 3. 601.31 (1) (kr) of the statutes is created to read:

»
601.31 (1) (kr) For processmg and maintaining license records under s.

T SECTION 4. 601.41 (1) of the staﬁtéms amended D
S
E— \

23 m‘, $400 upon 1n1tlal licensure and $100 annually thereafter, unless the &
commission specifies a different amount by rule. ¢
T \\'«w%m"
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---..~.\§
601.41 (1) DutikEs. The commissioner shall administer and enforce chs. 600 to ‘o‘z

2 655 and ss. 59.52 (11) (¢), 66.0137 (4) and (4m), 100.203, 100.70, 120.13 (2) (b) to (g), z
3 and 149.13 and shall act as promptly as possible under the circumstances on all E
4 matters placed before the commissioner.
5 SECTION 5. 601.43 (1) (a) of the statutes is amended to read:
6 601.43 (1) (a) Insurers, other licensees and other persons subject to regulation.
7 Wheneéyer the commissioner deems it necessary in cier to inform himself or herself
8 about any“matter related to the enforcement/6f s. 100.70 or chs. 600 to 647, the
9 commissioner may fxamine the affairs grfd condition of any person specified in s.
10 100.70 (8) (a), of an}:\i\leexr'}see or permdittee under chs. 600 to 647 or applicant for a
11 license or permit, of any ;6?89 r organization of persons doing or in process of
12 organizing todo an insuranc ssin this state, and of any advisory organization \
13 serving any of the foregghﬁf; in this sta %
14 SECTION 6. 60;.'64 (1) of the statutes 1s.amended to read:
15 601.64 (1) . ‘I’;IJUNCTIONS AND RESTRAINING\QRDERS. The commissioner may
16 commence ané&ion in circuit court in the name of theé\gtate to restrain by temporary
17 or perma}péht injunction or by temporary restraining order any violation of chs. 600
18 to 65@45; s.100.70 or 149.13, any rule promulgated under chs\600 to 655, or any order
19 ‘ 1§sued unders. 601.41 (4). The commissioner need not show irre grable harm or lack
20 (;f an adequate remedy at law in an action commenced under this subsection.
21 SECTION 7. 601.64 (3) (a) of the statutes is amended to read:
22 601.64 (3) (a) Restitutionary forfeiture. Whoever violates an effective order
23 issued under s. 601.41 (4), any insurance statute or rule, or s. 100.70 or 149.13 shall
24 forfeit to the state twice the amount of any profit gained from the violation, in
25 addition to any other forfeiture or penalty imposed.
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1 SECTION 8. 601.64 (3) (¢) of the statutes is aTiended to read:

b

601.64 (3) (c) Forfeiture for violation of statute or rule. Whoever violates an

3 insurance statute or rule or s. 100.70 or 149.13, intentionally aids a person in

N

violating an insurance statute or rule or s. 100.70 or 149.13, or knowingly permits
ST —
a person over wﬁ?xﬁ‘hem'\she has authority to violate an insurance statute or rule
\\‘ -~
6 ors. 100.70 or 149.13 shall forfeit Tothe state not more than $

CTX

5 l for each violation.

7 If the statute or rule imposes a duty to make ate
8 of delay in complying with the duty is a new
9 SECTION 9. 601.64 (4) of the s Atutes is amended to read:

10 601.64 (4) CRIMINAL PENALTY. Whoever intentionally violates or intentionally

11 permits any persone¥er whom he or she has authority to violate or intentionally aids
12 any per(so in dlating any insurance statute or rule of this state, s. 100,70 or 149.13,
13 or any effective order issued under s. 601.41 (4) is guilty of a Class I felony, unless
14 a specific penalty is provided elsewhere in the statutes. Intent has the meaning

15 expressed under s. 939.23. v

16 SECTION 10. Initial applicability. W

17 (1) SERVICE CONTRACTS. The treatment of §ection 100.70)of the statutes first

18 applies to service contracts that are issued, sold, or offered for sale, on the effective
19 date of this subsection.

20 SECTION 11. Effective dates. This act takes effect on the first day of the 13th
21 month beginning after publication, except as follows:

22 (1) The treatment of sectmf thse statutes ?kes effect on day
23 after publication. Ll b, SH((b)

24 (END)
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February 3, 2012 OCI Review of 2/3/12 Draft Bill Page 1

This memo is a review of the LRB draft dated 2/03/12 which was based on the SCIC draft version 4 dated
1/26/12. When suggested language is listed, it is intended as conveying the idea and not perhaps the final
language.

Attached is the 2/3/12 LRB draft bill with #'s corresponding to the comments below

1. P. 4 It was agreed that these provisions would be put in subchapter ITI of 616. It’s unclear why it
continued to be in s. 100.70.

2. P. 8- (2)(c) This language appears to limit new applicants for a license to the Service Contract
process, excluding getting newly licensed as a warranty plan under Ins 15. The language is ok for
warranty plans currently licensed. The intent was that an entity could in the future decide to seek
licensure under either the service plan process or the Ins 15 warranty plan process. See p. 27 — (8)

of the 1/26/12 revision. -—’/’(/‘4 Lo« 144 e (’!'\tf*cy;' (f;/‘)

3. P.9-2, The language appears to allow the service contract provisions to apply when an existing
warranty plan “applies” to be a service contract provider. The service contract provisions should
not apply until the entity is issued a provider ficense by OCI. Perhaps, change the language to: “If
the person appliesfora-license is licensed ...” Until that time, Ins 15 would continue to control.

o .4 P.9—3)The previous Tanguage read “The acts of the administrator appointed by a provider under

' this paragraph shall be imputed to the provider.” The proposed language limits the liability to only
violations of this section. Brouder language such as the previous language is needed to cover
problems in the solicitation process that may impact the provider but are not specifically listed in
the service contract statute. The intent is that consumers could rely on the administrator’s actions
as actions of the provider. -

5.°P. 11 =6, This is a new item. The annual renewal date should be specnﬁedsomthatall providers renew ™ -

the same day. Ins 15 sets it as March 31 and this section should also set it on that date by adding
“by March 31 of each year,” or something similas; —

6. P. 14 - 3. This section has been modified to the following provision:

of the provider fees collected from service contract holdérs for all unexpired
service contracts in force in Wisconsin on January 1 of the current year if the
Provider has not appointed an Administrator. If the Provider has appointed
an Administrator to be responsible for any or all of the administration of
service contracts and compliance with su{% the security prescribed in this

Lp— “(3) The s‘epurity prescribed in this subsection shall be not less than $50,000 plus 15%
AT

subsection shall be not less than $50,000 plus 2.58%)of the provider fees collected
from service contract holders for all unexpiréd service contracts in force in
Wisconsin on January 1 of the current year.” -

7. P.18-(q) This section has been modified to the following:

. “A service contract shall be subject to s. 631.85.”

e
O; ?f

W?{U
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8. P.22 —(7) This section should be deleted. The agreement was that the bill would not have a specific
section stating that service contracts were not insurance and would not have a section saying that
they were insurance.

e st et ottt 1o

9.~ P-24—Section TT(T) This is somewhat confusing. The exemption scems o say that a piovider can
get licensed but that the provisions that regulate their.conduct would not start until a year after the
publishing date. It would seem that if a provider got licensed, then the provisions would
commence on that date. We agree that providers could commence the licensing process anytime
after publication,

——16:-P-2 Reniove the “not insurance” language consistent with item 8 above:
11. P. 2 Indicate that an entity could also seek licensure under Ins 15 after the effective date consistent

with item 2 above.” !

12, P. 3 Make the arbitration deécription consistent with item 7 abqyg.},,,w -~

B -

i
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@\1’\ .

AN ACT ¢ amend 601.41 (1), 601.43 (1) (a), 601.64 (1), 601.64 (3) (a), 601.64 (3)

(c) and 601.64 (4); and to create 100.70, 600.01 (1) (b) 12. and 601.31 (1) (kr)
of the statutes; relating to: regulating certain service contracts, granting

rule-making authority, and providing penalties.

Analysis by the Legislative Reference Bureau

This bill imposes requirements on service contracts that are enforced by the
Office of the Commissioner of Insurance (OCI). As discussed below, the bill defines
the service contracts that are subject to the bill, creates exemptions from the bill's
requirements, imposes requirements on providers of service contracts that are not
exempt [rom the bill, and imposes other requirements.

Service contracts. The bill defines “service contract” as a contract or
agreement for a separately stated consideration to perform, or provide
indemnification for, the repair, replacement, or maintenance of property for the
operational or structural failure of property that is due to a defect in materials or
workmanship, accidental damage from handling, or normal wear and tear. The
definition includes contracts or agreements with or without additional provisions for
incidental payment of indemnity under limited circumstances, Including towing,
rental, and emergency road service and road hazard protection.

The bill specifies that a contract or agreement for the following is a service
contract: 1) repair, replacement, maintenance, or indemnification for damage
resulting from a power surge or interruption; 2) repair, replacement, or
indemnification for the operational or structural failure of motor vehicle parts or
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systems that is brought about by the failure of an additive product to perform as
represented; 3) repair or replacement of motor vehicle tires or wheels that are
damaged by road hazards; and 4) removal of motor vehicle dents, dings, or creases
that can be repaired by specified processes. In addition, the bill specifies that a
contract or agreement for repairing motor vehicle windshield chips or cracks is a
service contract, but a contract or agreement for replacing an entire windshield is not
a service contract. Also, the bill specifies that a contract or agreement for repairing
damage to the interior components of a motor vehicle caused by wear and tear is a
service contract, but a contract or agreement for replacing any part or compgnent of
a motor vehicle’s interior is not a service contract. TheAill specifies tha)éservice
co;%{:ct Is not to be consi(;s@d an insurance contramr any purpose under the
staltdes.

Exemptions. The bill exempts certain service contracts from the bill's
requirements. A service contract is exempt if any of the following are satisfied: 1)
the service contract is sold or offered for sale to a person who is not a consumer; or
2) the service contract Is offered by a public utility on its devices for transmitting
service to customers. However, the second exemption applies only to the extent that
the service contract is regulated by the Public Service Commission.

The bill also exempts maintenance agreements and certain warranties from the
bill's requirements. The bill defines “maintenance agreement” as a contract for a
specified duration that provides for scheduled maintenance without including repair
or replacement. The exemption for warranties covers warranties for certain
products for preventing loss or damage to motor vehicles, as well as warrantles for
motor vehicle rustproofing, both of which are subject to regulation by OCI under
current law. In addition, any other type of warranty is exempt if it satisfies all of the
following: 1) the warranty is made solely by the manufacturer, importer, or seller of
property or services without consideration; 2) the warranty is not negotiated or
separated from the sale of the product or services; 3) the warranty is incidental to the
sale of the product or services; and 4) the warranty guarantees indemnity for
defective parts, mechanical or electrical breakdown, labor, or other remedial
measures.

The bill also allows a person who Is acting on the effective date of the bill as
warranty plan or warranty plan administrator under rules promulgated by OCI t
elect to either: 1) comply with the bill; or 2) exempt itself from the bill's requirements
and continue to comply with OCI's rules regarding warranty plans and warranty
plan administrators. If such a person elects to comply with the bill, the person must
apply for a license as a provider, which is described below, before the bill goes into
effect, which is approximately one year after the bill is enacted.

Regulation of providers. The bill regulates a “provider,” which the bill
defines as a person who is contractually obligated to the holder or purchaser of a
service contract under the terms of the contract. Unless an exemption applies, the
bill prohibits a person from acting as a provider without a license issued by OCI. An
applicant for a license must pay an initial license fee of $400 and an annual $100 fee,
unless OCI specifies different amounts by rule. An applicant must also submit copies
of service contracts that it proposes to sell in the state. In addition, an applicant must

:].
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provide documentation that the applicant does one of the following in order to assure
performance of its obligations under the service contracts that it sells in the state:
1) obtains a reimbursement insurance policy that satisfies certain specilied
requirements; or 2) provides OCI with a deposit of securities, an irrevocable letter
of credit, or a combination of the foregoing, in specified amounts. The bill generally
defines “reimbursement Insurance policy” as an insurance policy issued to a provider
that, in the event of the provider's nonperformance under its service contracts, will
pay or perform on behalf of the provider all covered contractual obligations or
services. To satisfy the requirements necessary to assure performance of the
provider’s obligations under its service contracts a refmbursement insurance policy
must state that a service contract holder may file a claim with the insurer if the
provider does not perform its obligations within 60 days after the service contract
holder provides proof of loss; that the insurer will administer and pay claims if the
provider or the provider's designated administrator fails to do so; and that the
insurer may not terminate or refuse to renew the policy unless the insurer has
provided at least 60 days’ written notice to OCI before terminating or not renewing
the policy.

The bill requires providers to do the following; 1) obtain OCI approval of service
contracts and comply with requirements regarding contract language; 2) make
specified disclosures in service contracts; 3) comply with requirements regarding
cancellation of service contracts and refunds; 4) provide sample service contracts il
prior to purchase upon request; 5) provide receipts and copies of service contracts to;
purchasers; 6) condition arbitration clauses in_service.contracts on mutuao
agreement Lo arbitratierr; 7) comply with payment of claims requirements that apply
to insurers under current law; and 8) comply with record—keeping requirements.
The bill prohibits providers from using certain terms regarding insurance in the
provider’s name, unless the provider used an otherwise prohibited term in its name
prior to the bill's effective date, in which case the bill requires the provider to disclose
that its service contracts are not Insurance contracts. In addition, the bill prohibits
a provider from making communications about service contracts that are false or
misleading. For motor vehicle service contracts, the bill prohibits false or misleading
statements regarding original equipment warranties or affiliation with motor
vehicle manufacturers,

Other requirements. The bill also does the following;

1. Allows, but does not require, a provider to appoint a person, whom the bill
refers to as an "administrator,” to.be responsible for administering service contracts
and complying with the bill's requirements. A provider is liable for violations of the
bill that are committed by an administrator appointed by the provider, except that
the bill allows a provider to avoid liability for certain false or misleading
communications made by an administrator in cards, documents, or advertisements.
The bill also requires an applicant for licensure as a provider to identify any
administrators that the applicant has appointed, and requires administrators to
register with OCI. .

2. Exempts motor vehicle manufacturers, as defined in the bill, who offer
service contracts from the following: 1) licensing by OCI: 2) registering
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administrators; 3) providing sample service contracts prior to purchase upon
request; 4) providing receipts and coples of service contracts to purchasers; 5)
assuring performance of obligations by obtaining a reimbursement insurance policy
or providing OCI with a deposlt of securitles or an irrevocable letter of credit; and 6)
complying with record-keeping requirements.

3. Exempts service contract sellers from licensure or registration. The bill
generally defines a "service contract seller” as a person, including a real estate agent,
who Is engaged only in the selling or soliciting of a service contract.

4. Subjects administrators, service contract sellers, and representatives of
providers to the prohibition on false or misleading communications that applies to
providers,

5. Prohibits any person [rom requiring the purchase of a service contract as a
condition of a loan or sale of property, except for a person buying or selling a home,
who may condition the purchase or sale on the procurement of a service contract
covering the home.

6. Allows OCI to enforce the bill's requirements in the same manner that OCl
enforces insurance requirements under current law, including allowing OCI to
conduct examinations of providers, administrators, service contract sellers, and
other persons, and allowing OCI to commence actions for injunctions and temporary
restraining orders. ‘

7. Subjects persons who violate the bill to the same penalties that apply under
current law to violations of insurance requirements. The penalties include
forfeitures of not more than $1,000 and restitutionary forfeitures, as well as fines of
not more than $10,000, imprisonment for not more than three years and six months,
or both.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembl Iy, do

enact as fo]low{z‘\\g Q,,J" JJ}“f

SECTION 1. 100.70 of the statutes is created to read:
100,70 Service contracts. (1) DEFINITIONS. In this section:
(@) “Administration” includes any of the following activities performed on

behalf of a provider:

#
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L. Approving or disapproving claims, paying claims, or controlling the claims
adjustment process.

2. Arranging for or controlling the purchase of insurance associated with the
offering of service contracts.

3. Maintaining records or submitting filings required under this section on
behalf of a provider.

4. Collecting provider fees from service contract sellers and remitting the
provider fees to the provider.

(b) “Administrator” means a person appointed by a provider under sub. (3) (a)
to be responstble for any or all of the administration of service contracts and
compliance with the section.

(c) "Comimissloner” means the commissioner of insurance.

(d) "Consumer” means an individual who buys other than for purposés of resale
any tangible personal property that is distributed in commerce and that Is normally
used for personal, family, or household purposes and not for business or research
purposes.

(e) “Maintenance agreement” means a contract of a specified duration that
provides for scheduled maintenance only and does not include repalr or replacement.

() “Motor vehicle manufacturer” means a person that does or satisfies any of
the following:

1. Manufactures or produces motor vehicles and sells motor vehicles under its
own name or label.

2. Is a subsidiary of the person that manufactures or produces motor vehicles.

3. Is a corporation that owns 100 percent of the person that manufactures or

produces motor vehicles.
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BILL SECTION 1
4. Manufactures or produces motor vehicles and sells motor vehicles under the
trade name or label of another person that manufactures or produces motor vehicles,

5. Does not manufacture or produce motor vehicles but, pursuant to a written
contract, licenses the use of its trade name or label to another person that
manufactures or produces motor vehicles and that sells motor vehicles under the
licensor’'s trade name or label.

(g} "Nonoriginal manufacturer’s parts” means replacement parts for property
that are not made for or by the original manufacturer of the property.

(h) “Provider” means a person that is contractually obligated to a service
contract holder under the terms of a service contract.

(i) “Provider fee" means the consideration paid for a service contract.

() "Reimbursement insurance policy” means any of the following:

1. A policy of insurance issued to a provider under the terms of the insured
service contracts issued or sold by the provider that, in the event of the provider’s or
administrator’s nonperformaﬁbe, will pay or perform on behalf of the provider or
administrator all covered contractual obligations or services under the terms of the
insured service contracts issued or sold by the provider.

2. A policy of insurance issued to a provider that provides the coverage specified
in subd. 1. and additional coverage that does not conflict with subd. 1.

(k) “Service contract” means a contract or agreement for a separately stated
consideration for a specific duration to perform the repair, replacement, or
maintenance of property, or to provide indemnification for the repair, replacement,
or maintenance of property, for the operational or structural failure of propefty, due
to a defect in materials or workmanship, accidental damage from handling, or

normal wear and tear, with or without additional provisions for incidental payment
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of indemnity under limited circumstances, including towing, rgntal, and emergency
road service and road hazard protection. “Service contract” includes a contract or
agreement that provides for any of the following:

1. The repair, replacement, or maintenance of property or indemnification for
the repair, replacement, or maintenance of property for damage resulting from a
power surge or interruption,

2. The repair or replacement or indemnification for the repair or replacement
of a motor vehicle for the operational or structural fatlure of one or more parts or
systems of the motor vehicle brought about by the failure of an additive product to
perform as represented.

3. The repair or replacement of tires or wheels on a motor vehicle dama ged as
a result of coming into contact with road hazards including potholes, rocks, wood
debris, metal parts, glass, plastic, curbs, or compaosite scraps.

4. The removal of dents, dings, or creases on a motor vehicle that can be
repaired using the process of paintless dent removal without affecting the existing
paint finish and without replacing vehicle body panels, sanding, bonding, or
painting.

5. The repair of motor vehicle windshield chips or cracks, but does not include
the replacement of the entire windshield.

6. The repair of damage to the interior components of a motor vehicle caused
by wear and tear, but does not include the replacement of any part or component of
a motor vehicle'’s interior.

(L) “"Service contract holder” means a person who is the purchaser or holder of

a service contract.




0

10
11
12
13
14
16
16
17
18
19
20

21

2011 - 2012 Legislature -8- LRB-2677/2
MDK&PJK:Kif&whjm

BILL , SECTION 1

(m) "Service contract seller” means a person, including a real estate agent, who
Is engaged only in the selling or soliciting of a service contract, but who is not acting
as a provider or involved in the administration of service contracts.

(n) “Warranty” means a warranty made solely by the manufacturer, importer,
or seller of property or services without consideration, that Is not negotiated or
separated from the sale of the product or services, that is incidental to the sale of the

vproduct or services, and that guarantees indemnity for defective parts, mechanical
or electrical breakdown, labor, or other remedial measures, such as repair or
replacement of the property or repetition of services.

(2) AppLICABILITY. (a) This section does not apply to any of the following:

1. Warranties as defined in sub. (1) or s. 100.203 (1) (g) or 100.205 (1) (g).

2. Maintenance agreements.

3. Service contracts offered by public utilities on their devices for the
transmission of public utility service to customers to the extent such service
contracts are regulated by the public service commission.

4. Service contracts sold or offered for sale to persons other than consumers.

(b} Motor vehicle manufacturer'’s service contracts on the motor vehicle
manufacturer’s products are exempt from this section, except for subs. (4) (a) to (©
and (f) to (p), (5), and (8), and motor vehicle manufacturers offering service contracts

on the motor vehicle manufacturer’s products are exempt from licensure under sub.

(3) ().

o
e,

,,/«w”“(é)'“ﬁ(ﬁa‘gb;i acdng_auiheeﬂee&veﬁate'uﬁme‘angh-mr{LR&inserts date],-

as a warranty plan or warranty plan administrator under s. INS 15,01, Wis. Adm.,

Code may elect to do one of the followlng.'):l | |
o (‘D Q Je o
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1. Continue to operate in this state as such a warranty plan or warranty plan
administrator. If the person makes such an election, s. INS 15.01, Wis. Adm, Code
shall continue to apply to the person and this section shall not apply to the person.

. 2. Apply for a license as a provider pursuant to sub. (3) (d)2If the person
app#esfor*a licens«f&this section shall apply to the person and s. INS 15.01, Wis. Adm.
Code shall not apply to the person.

(3) REQUIREMENTS FOR DOING BUSINESS. (@) Appointinent of administrator A
provider may, but is not required to, appoint an administrator to be responsible for
any or all of the administration of service contracts and compliance with this section.
Except as provided in sub. (5) (b) 2., a provider 1 liabh;\‘ ations of this

P

Section committed by an administrator appointed by the provider. No person may

act as an administrator of service contracts sold in this state unless the person
registers with the commissioner by providing the following information:

1. The name, business address, and other information required by the
commissioner for an employee or officer of the administrator that is designated by
the applicant as the person responsible for the administration of service contracts in
this state. |

2. The location of the administrator's home office.

3. The names of the service contract providers for whom the administrator
performs administration,

(b) Receipt and copy of contract. A service contract may not be issued, sold, or
offered for sale in this state unless the provider of the service contract has done all
of the following:

1. Provided a receipt for, or other written evidence of, the purchase of the

service contract to the service contract holder.,

P

@
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2. Provided a copy of the service contract to the service contract holder within
a reasonable period of time from the date of purchase.

(c) Sample contract. A provider shall provide a consumer with a complete
sample copy of the service contract terms and conditlons prior to the time of sale upon
a request for the same by the consumer. A provider may comply with this paragraph
by providing the consumer with a complete sample copy of the terms and conditions
or by directing the consumer to an Internet Web site containing a complete sample
of the terms and conditions of the service contract.

(d) Licensure. 1. Except as provided in subd. 2., no person may act as a provider

in this state unless the commissioner issues a license to the person under subd. 4.

“7 7 2. Aperson acting on the effective date of this subdivision .... [LRB inserts date},

as a warranty plan or warranty plan administrator under s. INS 15.01, Wis. Adm.
Code, and that, no later than the first day of the 13th month beginning after the
effective date of this subdivision .... [LRB inserts date], submits an application for
licensure under subd. 3. may continue to act as such a warranty plan or warranty
plan administrator until the commissioner takes final action on the application. For
purposes of this subdivision, an action is final if the action has been finally
determined on appeal, if all time for filing an appeal or petition for review with
respect to the action has expired, or if the action is not subject to judicial review.

3. A person seeking to act as a provider in this state shall submit an application
for licensure with the commissioner consisting of all of the following:

a. The applicant’s name.

b. The applicant’s full business address.

¢. The applicant’s telephone number.
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1 termination. The letter of credit shall be payable to the commissioner or the

2 commissioner’s designee for the benefit of Wisconsin consumers upon a finding by

3 the commissioner that a provider Is inselvent or financially impaired and unable to

4 meet its obligations under service contracts Issued In Wisconsin. The provider shall

5 notify the commissioner in writing of the nonrenewal of a letter of credit within 30

6 days after recelving a notice of nonrenewal. No provider whose letter of credit has

7 been nonrenewed may offer or sell or renew any service contract on or after the date

t 8 of nonrenewal until the proxider obtains security satisfying the requirements of this

9 paragraph or satisfies the requirements of par. (f). @
10 3. The security under this paragraph shall be not less than $50,000 plus 22.5 @
11 percent of the provider fees collected from ser\}ice contract holders for all unexpired
12 service contracts in force in Wisconsin on January 1 of each year. f\.p"J Z
13 4. The security under this paragraph shall continue until released by the &,\/
14 commissioner pursuant to a linding that it is not necessary for the reasonable
15 protection of Wisconsin consumers.
16 (h) Financial statements. A provider using a deposit or irrevocable letter of

17 credit as specified in par. (g) to satisfy par. (e) shall, by the end of the 5th month

18 following the end of each fiscal year of the provider, submit financial statements for
19 the fiscal year to the comumissioner that are prepared on an accrual basis in
20 accordance with generally accepted accounting principles and that are audited by an
21 independent certified public accountant.

22 () Commissioner limitation. Except for the requirements specified in par. (e),
23 no othér financial security requirements shall be required by the commissioner for

24 providers.
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() Payment of claims. A provider shall be subject to and shall pay claims under
a service contract in accordance with s. 628.46 (1) and (2).

(k) Service contract sellers. A service contract seller is not subject to licensure
or registx'atiorl under this section.

(4) ForM FILING AND REQUIRED DISCLOSURES. (a) A service contract may not be
marketed, sold, offered for sale, issued, made, proposed to be made, or administered
in this state unless the service contract has been filed with and approved by the
commissioner in a manner and format prescribéd by the commissioner. Service
contracts shall be filed in the final printed format or typed facsimile exactly as they
will be olfered for issuance or delivery in this state.

(b) Service contracts shall be written, printed, or typed in commonly
understood language, shall be legible, appropriately divided, and captioned by their
various sections, and thelir various sections shall be presented in a meaningful
sequence. Contract filings shall be accompanied by a certificate of compliance and
readability signed by an officer of the provider or administrator submitting the
contract for review and approval.

{c) Service contracts shall contain the following statement printed in bold and
capitalized type: "THIS CONTRACT IS SUBJECT TO LIMITED REGULATION BY
THE OFFICE OF THE COMMISSIONER OF INSURANCE."

{d) Service conﬁ‘acts insured under a relmbursement insurance policy
pursuant to sub. (3) (f) shall contain a statement in substantially the following form:
“Obligations of the provider under this service contract are insured under a service
contract reimbursement insurance policy.” The service contract shall state the name
and address of the insurer; state that if a provider does not provide, or reimburse or

pay for, a service that is covered under a service contract within 60 days after a
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contract holder provides proof of loss, or if the provider becomes insolvent or
otherwise financially impaired, the contract holder may file a clatm directly with the
service contract reimbursement insurer for reimbursement, payment, or provision
of the service; and state the instructions on how to file a claim.

(e) Service contracts not insured under a reimbursement insurance policy
pursuant to sub. (3} (f) shall contain a statement in substantially the following form:
“Obligatlons of the provider under this service contract are backed by the full faith
and credit of the provider.”

(D) Service contracts shall state the name and address of the provider, and shall
identily any administrator that is different from the provider, the service contract
seller, and the service contract holder, if the name of the service contract holder has
been furnished by the service contract holder. The identities of such parties are not
required to be preprinted on the service contract and may be added to the service
contract at the time of sale.

(g) Service contracts shall state the total purchase price and the terms under
which the service contract is sold. The purchase price is not required to be preprinted
on the service contract and may be negotiated at the time of sale with the service
contract holder.

(h) Service contracts shall identify any applicable deductible amount.

(i) Service contracts shall specily the merchandise and services to be provided
and any limitations, exceptions, or exclusions.

() Service contracts covering motor vehicles shall state whether the use of
nonoriginal manufacturers’ parts is allowed.

(k) Service contracts shall state any applicable restrictions geverning the

transferability of the service contract.
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(L) Service contracts shall state the terms, restrictions, or conditions governing
cancellation of the service contract by the provider prior to the termination or
expiration date of the service contract. A service contract may be cancelled by a
provider only for nonpayment of the provider fee, material misrepresentation by the
contract holder to the provider or administrator, or substantial breach of duties by
the service contract holder relating to the covered product or its use. A provider shall
comply with all of following when cancelling a service contract:

1. The provider shall mail a written notice to the service contract holder at tl;xe
last—known address of the service contract holder contained in the records of the
provider at least 5 days prior to cancellation by the provider.

2. The notice under subd. 1. shall state the effective date of the cancellation and
the reason for the cancellation.

3. If a service contract is cancelled by the provider for a reason other than
nonpayment of the provider fee, the provider shall refund to the service contract
holder 100 percent of the unearned pro rata provider fee, less any claims paid.

4. A provider may charge a reasonable administrative fee for cancellation,
which may not exceed 10 percent of the provider fee.

(m) Service contracts shall set forth all of the abligations and duties of the
service contract holder, including the duty to protect against any further damage and
any requirement to follow the owner’s manual.

(n) Service contracts shall state whether or not the service contract provides
for or excludes consequential damages or preexisting conditions. Service contracts
may, but are not required to, cover damage resulting from rust, corrosion, or damage

caused by a noncovered part or system,
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1 (0) Service contracts shall require the provider to permit the service contract
2 holder to return the service contract within 20 days of the date the service contract
3 was mailed to the service contract holder, or within 10 days of delivery if the service
4 contract is delivered to the service contract holder at the time of sale, or within a
5 longer period permitted under the service contract. Upon return of the service
6 contract to the provider within the applicable periad, if no claim has been made under
7 the service contract prior to its return to the provider, the service contract Is vold and
8 the provider shall refund to the service contract holder, or credit the account of the
9 service contract holder, the full purchase price of the service contract, Unless
10 otherwise stated in a service contract, the right to void a service contract under this
11 paragraph is not transferable and shall apply only to the original service contract
12 pufchaser. If a provider does not pay or credit a refund within 45 days after the
13 return of a service contract to the provider, the provider shall pay a 10 percent per
14 month penalty of the refund amount outstanding which the provider shall add to
15 amount of the refund.
16 | (p) Service contracts shall provide that, subsequent to the period specified in
17 par. (o) for voiding a service contract or if a claim has been made under a service
18 contract within such period, a service contract holder may cancel the service contract
19 and the provider shall refund to the service contract holder 100 percent of the
20 unearned pro rata provider fee, less any claims paid. A prov&der may charge a
21 reasonable administrative fee for the cancellation, which may not exceed 10 percent
22 of the provider fee.
23 () Any arbitration clause contained in a service contract shall be conditioned
24 upon the mutual agreement of the provider and service contract holder to resolve any

25 dispute by arbitration. NW A\(\O i M"W .
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(r) In the event of a total loss of property covered by a service contract that is
not covered by a replacement of the property pursuant to the terms of the contract,
a service contract holder shall be entitled to cancel the service contract and receive
a pro rata refund of any unearned provider fee, less any claims paid.

(5) PROHIBITED ACTS. (a) 1. A provider shall not use in its name used in this state
the words “insurance,” “casualty,” “surety,” or “mutual” or any other words
descriptive of the insurance, casualty, or surety business; or a name deceptively
similar to the name or description of any insurance or surety corporation, or to the
name of any other provider. The word “guaranty” or a similar word may be used by
a provider.

2. Subdivision 1. does not apply to a provider that was using any language
prohibited under subd. 1. in its name used in this state prior to the effective date of
this subdivlsion .... [LRB inserts date]. Such a provider shall include in its service
contracts a statement in substantially the following form: “This agreement is not an
insurance contract.”

(b) 1. No provider, administrator, service contract seller, or provider's
representative may make or cause to be made any communication relating to a
service contract, the service contract business, insurance business, any insurer, any
administrator, or any provider that contains false or misleading information,
including information that is misleading due to incompleteness. Filing a report and,
with intent to deceive a person examining it, making a false entry in a record or
intentionally refraining from making a proper entry, are “communications” within
the meaning of this subdivision. No provider or administrator may use any business

name, slogan, emblem, or related device that is misleading or likely to cause the
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provider or administrator to be mistaken for another provider or administrator
already in business.

2. If an édministrator or representative of a provider distributes cards or
documents, exhibits a sign, or publishes an advertisement that violates subd. 1.,
having reference to a particular provider that the administrator or representative
represents, such violation creates a rebuttable presumption that the violation was
also committed by the provider.

(0 A person, including a bank, savings and loan association, lending
institution, manufacturer, or seller of any product, shall not require the purchase of
a service contract as a condition of a loan or a condition for the sale of any property,
except that a person buyihg or selling a home may condition the purchase or sale of
the home on the seller’s or buyer's procurement of a service contract that covers the
home.

(d) A motor vehicle service contract provider or its representative shall not,
directly or indirectly, represent in any manner, whether by written solicitation or
telemarketing, a false, deceptive, or misleading statement with respect to any of the
following:

1. The provider’s affiliation with a motor vehicle manufacturer.

2. The provider’s possession of information regarding a motor vehicle owner's
current motor vehicle manufacturer’s original equipment warranty.

3. The expiration of a motor vehicle owner’s current motor vehicle
manufacturer’s original equipment warranty.

4. A requirement that a motor vehicle owner purchase a new motor véhicle

service contract with the provider in order to maintain coverage under the motor
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vehicle owner's current motor vehicle service contract or manufacturer’s original
equipment warranty.

(6) RECORD-KEEPING REQUIREMENTS. (a) 1. A provider shall keep accurate
accounts, books, and records concemiqg transactions regulated under this section,

2. A provider's accounts, books, and records shall include all of the following:

a. Coples ol each type of service contract sold.

b. The name and address of each service contract holder that has furnished
such information to the provider.

c. A list of the locations where service contracts are marketed, sold, or offered
for sale in this state.

d. Written claims files that shall contain at least the dates, descriptions, and
amounts paid or denied for claims related to the service contracts.

e. The effective date, expiration date, name of the seller, and provider fee paid
for each service contract sold in this state.

3. Except as provided in par. (b), a provider shall retain all records required to
be maintained under this paragraph for a service contract for at least one year after
the periad of coverage specified in the contract has expired.

4. The records required under this paragraph may be, but are not required to
be, maintained on a computer disk or ather record—keeping technology. If the records
are maintained in other than hard copy, the records shall be capable of duplication
to electronic copy or legible hard copy at the request of the commissioner.

{b) A provider discontinuing business in this state shall’maintain its records
until it furnishes the commissioner satisfactory proof that it has discharged all

obligations to service contract holders in this state.
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(7) EXEMPTION FROM INSURANCE REGULATION. A pefSon who markets, sells, offers

oy

2 for sale, issues, makeg, proposes to make, or administers a warranty, maintenance
3 agreement, or service ggntract shall not be considered an insurer, and a warranty,
4 maintenance agreement, o¥ service contract shall not be considered an insurance
5 contract, for any purpose under the statutes.
6 (8) ENFORCEMENT. {a) The commissioner may conduct examinations of
7 providers, administrators, servicer contract sellers, or other persons in accordance
8 with ss. 601.43 to 601.45 to enforce the provisions of this section and protect service
9 contract holders in this state. Upon request of the commissioner, a provider shall
10 make all accounts, books, and records concerning service contracts sold by or on
11 behalf of the provider available to the commissioner which are necessary to enable
12 the commissioner to reasonably determine compliance with this section.
13 (b) The commissioner may take any action in accordance with ss. 601.41 and
14 601.61 to 601.73 that is necessary or appropriate to enforce the provisions of this
15 section and the commissioner’s rules and orders and to protect service contract
16 holders In this state. The commissioner may subject a provider to any reporting and
17 replying requirement under s. 601.42.
18 SECTION 2. 600.01 (1) (b) 12. of the statutes is created to read:
19 600.01 (1) (b) 12. Service contracts, as defined in s. 100.70 (1) (k). or providers,
20 service contract sellers, or administrators of service contracts under s. 100.70,
21 SecTiON 3. 601.31 (1) (kr) of the statutes is created to read:
22 601.31 (1) (kr) For processing and maintaining license records under s. 100.70
23 (3) (d), $400 upon initial licensure and $100 annually thereafter, unless the
24 commission specifies a different amount by rule.
25 SecTiON 4. 601.41 (1) of the statutes is amended to read:
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601.41 (1) DuTES. The commissioner shall administer and enforce chs. 600 to’
65.5 and ss. 59.52 (1) (c), 66.0137 (4) and (4m), 100.203, 100,70, 120.13 (2) (b) to (g),
and 149.13 and shall act as promptly as possible under the circumstances on all
matters placed before the commissioner.

SECTION 5. 601.43 (1) (a) of the statutes is amended to read:

601.43 (1) (a) Insurers, other licensees and other persons subject to regulation.
Whenever the commissioner deems It necessary in order to inform himself or herself
about any matter related to the enforcement of s. 100.70 or chs. 600 to 647, the
commissioner may examine the affairs and condition of any person specified in s,
100.70 (8) (a). of any licensee or permittee under chs. 600 Lo 647 or applicant for a
license or permit, of any person or organization of persons doing or in process of
organizing to do an insurance business in this state, and of any advisory organization
serving any of the foregoirig in this state.

SecTION 6. 601.64 (1) of the statutes is amended to read:

601.64 (1) INJUNCTIONS AND RESTRAINING ORDERS. The commissioner may
commence an action in circuit court in the name of the state to restrain by temporary
or permanent injunction or by temporary restraining order any violation of chs. 600
to 655 or s. _I_Q_Q,IQ_Q;: 149.13, any rule promulgated under chs. 600 to 655, or any order
issued under s. 601.41 {4). The commissioner need not show irreparable harm or lack
of an adequate remedy at law In an action commenced under this subsection.

SectioN 7. 601.64 (3) (a) of the statutes is amended to read:

601.64 (3) (a) Restitutionary forfeiture. Whoever violates an effective order
issued under s. 601.41 (4), any insurance statute or rule, or s. 100.70 or 149.13 shall
forfeit to the state twice the amount of any profit gained from the violation, in

addition to any other forfeiture or penalty imposed.
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SECTION 8. 601.64 (3) (c) of the statutes is amended to read:

601.64 (3) () Forfeiture for violation of statute or rule. Whoever violates an
insurance statute or rule or s. 100.70 or 149.13, intentionally aids a person in
violating an insurance statute or rule or s. 100,70 or 149.13, or knowingly permits
a person over whom he or she has authority to violate an insurance statute or rule
ors. 100.70 or 149.13 shall forfeit to the state not more than $1 ,000 for each violation,
If the statute or rule imposes a duty to make a report to the conmunissioner, each weelk
of delay in complying with the duty is a new violation.

SECTION 9. 601.64 (4) of the statutes is amended to read:

601.64 (4) CRIMINAL PENALTY. Whoever intentionally violates or intentionally
permits any person over whom he or she has authority to violate or intentionally aids
any person in violating any insurance statute or rule of this state, s. 100. 70 or 149.13,
or any effective order issued under s. 601.41 (4) is guilty of a Class I felony, unless
a specific penalty is provided elsewhere in the statutes. Intent has the meaning
expressed under s, 939.23.

SECTION 10. Initial applicability.

(1) SE*(VICE CONTRACTS. The treatment of section 100.70 of the statutes first
applies to service contracts that are issued, sold, or offered for sale, on the effective
date of this subsection.

SEcTION 11. Effective dates. This act takes effect on the first day of the 13th
month beginning after publication, except as follows:

(1) The treatment of section 100.70 (3) (d) 2. of the statutes takes effect on day

after publication, L ) { w M
IS 2T
(END) :) 0"&/
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Kunkel, Mark

. From: Froelich, Brooke
Sent: Monday, February 06, 2012 10:54 AM
To: Kunkel, Mark; Kovach, Robert

Subject: FW: Revisions to the Service Contract Draft
Importance: High

Brooke Froelici

Legislative Assistant

Office of State Representative John Nygren
89th Assembly District

Phone: 608.266.2343

Email: brooke.froelich@legis.wi.gov

Note: Please remember that all communications conducted through state resources are subject to Wisconsin’s Open Records
Law established in Wisconsin State Statute 19.35(1) '

From: Stephen McDaniel [mailto:Stephen@blanklaw.com]
Sent: Monday, February 06, 2012 10:29 AM

To: tony.langenohli@capitolconsultants.net; Froelich, Brooke
Subject: FW: Revisions to the Service Contract Draft
Importance: High

Can you forward me the most recent language? | don’t think | have it and what the OCl sent around is missing
pages.

STEPHEN K. MCDANIEL, ATTORNEY
204 S. MONROE STREET
TALLAHASSEE, FL 32301
850.681.6710

850.681.6713 — FACSIMILE
WWW,.BLANKLAW.COM

meenan

This e-mail, including attachments, contains information that is confidential and may be protected by the attorney/client or other
privileges. This e-mail, including attachments, constitutes non-public information intended to be conveyed only to the designated
recipient(s). If you are not an intended recipient, please delete this e-mail, including attachments, and notify me by return mail, e-mail or
at (850) 681-6710. The unauthorized use, dissemination, distribution or reproduction of this e-mail, including attachments, is prohibited
and may be unlawful.

From: Stephen McDaniel

Sent: Friday, February 03, 2012 7:02 PM

To: 'Stegall, Jennifer L - OCI'; Tony Langenohl (tony.langenohl@capitolconsultants.net); Froelich, Brooke - LEGIS
Cc: Schwartzer, Dan - OCI; Wieske, JP - OCI

Subject: RE: Revisions to the Service Contract Draft

2/6/2012
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Importance: High

Let me preface all of this with this is the first | have seen this version of the language. | will address each of the
bullets mentioned in the document you sent in order:

1. We did ask the bill drafter to move this back to the insurance code as we have no problem with that. |
am not sure with all the changes if he just forgot to do that or what but it clearly has not been done. As
| recall we even told him where to put it within the code as | recall Bob and Becky indicating where they
preferred it to be inserted. That was fine with us.

2. The bill drafter did not feel like the ability to elect to proceed under the rule and the language around
that election was clear so a lot of the language you see in here relating to that is his attempt to achieve
some clarity around this. | agree that it should state “or later” as referenced in your proposed revisions.

3. Agreed.

4. We did not suggest this revision. | think this was the bill drafter’s revision. However, | think the

language does make sense as it would cover everything even the solicitation. The bill addresses

marketing and false statements or misrepresentations with respect to the same so the concerns you
note are covered. At the end of the day the provider should not be responsible for all acts of an
administrator, only those with respect to service contracts and service contracts are governed by this
new law so those are the only acts the provider should be liable for. The older language was too broad

as it was worded as there was no limit on what acts would or could be imputed to a provider. Thisis a

silly example but as it was worded if an administrator were to go out and commit a crime wholly

unrelated to a provider or its service contract program the acts could be imputed to the provider. That
is overbroad and does not make sense. What about something like this: “A provider shall be
responsible for the acts of an administrator appointed by the provider to assist with the administration
of the provider’s service contracts to the extent such acts relate to the provider’s service contracts
offered in or from this state.” OR “The acts of an administrator appointed by a provider with respect to
the provider’s service contract programs offered in or from this state shall be imputed to the provider.”

That is fine with us.

Fine. This was for the realtors.

Fine. This was for the realtors/OCI.

We did not ask for this language and are not sure how it got into the bill. This is the first | have seen of

this language. It was not in the most recent draft | saw on 1/27.

9. This was the bill drafter’s attempt to create a window for applications to be submitted (albeit a long
window). This would allow for applications to begin to be submitted after publication but would not
require licensure until the effective date (12 months after publication). That would give the applicants
and OCl the ability to work through the applications prior to the effective date. Again, | think the
election kind of confused the bill drafter but I do think what he is done gets us there.

10. Fine.

11. Fine.

12. Fine.

o N v

Please let me know if you would like to discuss. Thank you.

STEPHEN K. MCDANIEL, ATTORNEY
204 S. MONROE STREET
TALLAHASSEE, FL 32301
850.681.6710

850.681.6713 — FACSIMILE
WWW.BLANKLAW.COM

2/6/2012
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meenan

This e-mail, including attachments, contains information that is confidential and may be protected by the attorney/client or other
privileges. This e-mail, including attachments, constitutes non-public information intended to be conveyed only to the designated
recipient(s). If you are not an intended recipient, please delete this e-mail, including attachments, and notify me by return mail, e-mail or
at (850) 681-6710. The unauthorized use, dissemination, distribution or reproduction of this e-mail, including attachments, is prohibited
and may be unlawful.

From: Stegall, Jennifer L - OCI [mailto:Jennifer.Steqgall@wisconsin.gov

Sent: Friday, February 03, 2012 5:50 PM

To: Tony Langenohl (tony.langenohl@capitolconsultants.net); Froelich, Brooke - LEGIS; Stephen McDaniel
Cc: Schwartzer, Dan - OCI; Wieske, JP - OCI

Subject: Revisions to the Service Contract Draft

Good Afternoon,

Attached is a list of revisions to LRB 2677/2 relating to regulating certain service contracts. A copy of the bill
with each item referenced is also included in the attached document. Please note that there is a list of twelve
items; however, a few of the later items (namely 10, 11 and 12) are redundant to changes listed earlier in the list
but apply to different sections of the draft. '

Thank you,
Jennifer Stegall
Senior Policy Advisor

Office of the Commissioner of Insurance
608-267-7911

2/6/2012




Kunkel, Mark

From: Kunkel, Mark

Sent: Monday, February 06, 2012 3:55 PM

To: Kunkel, Mark

Subject: Changes to service contract draft (LRB-2677/2)

Based on today's teleconference: f

1. Move to new subch. lIl of ch. 616 -- Pam will do this. V

3 limited certificate of insurance authority issued by the
rovision should apply to a person issued the certificate before or after
Cate, which is consistent with the rule's definition. (Note that the rule also

2. Page 8, line 22: change to refer to a person issu
commissioner under the cited rule. Rationale: th
the effective date of the bill. Also, refer to gerj
refers to the certificate as a license.)

7
/.»‘

3. Page 9. line 5: revise to say: "If a person is licensed, the section..." Rationale: QGI’BeIieves this change eliminates gap
between application and licensure. | think the idea is that the rules will contirlus/te’apply until the license is actually issued.

4. Page 9, line 10: revise "a provider is liable..." for the following (based on 1st option in McDaniel email item 4): A
provider shali be respensible liable for the acts of an administrator appointed by the provider to assist with the
administration of the provider's service contracts, to the extent such acts relate to the provider’s service contracts offered in
or from this state." / e

[ ~

5. Page 11, line 14: add reference to renewal date. Sie/it;m/s in OCI review memo_M

6. Page 14, line 13: replace with OCI item 6 language,
7. Page 18, line 23: replace with OCI item 7 new language. /

8. Delete delayed effective date (so goes into effect day after publication) and delete page 14, line 11 to 19. Rationale:
because persons issued certificates under rules (see item 2 above) can make election at aly time, there is no need to
impose deadline on application for license.

9. Revise analysis to reflect above changes.

Note: we are waiting to hear whether page 22, lines 1 to 5 should be deleted (exemption from insurance regulation).

Mark D. Kunkel
Senior Legislative Attorney

Legislative Reference Bureau AL ' '
(608) 266-0131 ({) ' 7] M;W N W4




Kunkel, Mark

From: Froelich, Brooke

Sent: Thursday, February 09, 2012 3:13 PM
To: Kunkel, Mark

Subject: Add to service contract

Page 8, after line 16: insert the following:

(5) Service contracts for inside wire protection plans associated with the offering of telecommunications service, as
defined in 196.01(9m), video service, as defined in 66.0420(y), or Internetaccess service.
/r‘,/

Brooke Froelich I/

Legislative Assistant

Office of State Representative John Nygren
8%9th Assembly District

Phone: 608.266.2343

Email: brooke.froelich@Ilegis.wi.gov

Note: Please remember that all communications conducted through state resources are subject to Wisconsin’s Open Records Law
established in Wisconsin State Statute 19.35(1)




Kunkel, Mark

From: Kunkel, Mark

Sent: Friday, February 10, 2012 9:26 AM
To: Kahler, Pam

Subject: RE: LRB-3969 (service contracts)

I give up! | don't know whether we need to include "providing penaities” in the relating clause or the crime tag in the
analysis. |'ve kept them both in. We can take them out Iater today before we submit the draft to Lasee.

From: Kunkel, Mark

Sent: Friday, February 10, 2012 9:01 AM
To: Kahler, Pam

Subject: RE: LRB-3969 (service contracts)

One more thing: | deleted "providing penalties” from the relating clause. | think that penalties still apply, but we don't have
to say that in the relating clause because we aren't affecting existing penalty language. Do you agree?

From: Kunkel, Mark

Sent: Friday, February 10, 2012 8:55 AM
To: Kahler, Pam

Subject: RE: LRB-3969 (service contracts)
Pam:

I am sending my changes to editing, but returning the file to us, instead of giving Lasee the "/3". | have to go home for a
few hours this morning (Thane -- Peggy's son -- is sick, so we are sharing child care today), but I'll be back at noon.

When | get back, we can run the /3 one more time before submitting to it to Lasee.
In addition to the questions below, can you aiso look at the discussion of OCl's enforcement and penaities in the analysis,

which are discussed under items 6 and 7 on the last page of the analysis? | just want to make sure that description is still
accurate. .

-- Mark

From: Kunkel, Mark

Sent: Friday, February 10, 2012 8:30 AM
To: Kahler, Pam

Subject: LRB-3969 (service contracts)

OCI! requested that | replace the text of s. 616.56 (17) with the following: "A service contract shalil be subject to s. 631.85."
Here's the statute:

631.85 Appraisal or arbitration. An insurance policy may contain provision for independent appraisal and compulsory
arbitration, subject to the provisions of s. 631.20. If an approved policy provides for application to a court of record for the
appointment of a disinterested appraiser, arbitrator or umpire, any court of record of this state except the court of appeais
or the supreme court may be requested to make an appointment. Upon appropriate request, the court shall make the
appointment promptly.

| have 2 questions for you:
1. Given your changes to the draft, is the reference to 631.85 okay?
2. If the reference is okay, does OCl's language work, or would you suggest something else? I'm willing to believe that it

works, that one would have to conclude that a service contract should be treated as if it were an insurance policy for
purposes of 631.85. However, if you can think of better language, please let me know.




